THE 


INSURANCE 
LAW JOURNAL. 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, 
AND IN THE STATE SUPREME COURTS. 


WALTER S. NICHOLS, Editor. 
WILLIAM OTIS BADGER, JR., Associate Editor. 


VOLUME XLI. 


NEW SERIES, VOLUME XXI. 


NEW YORK: 
PUBLISHED BY C. C. HINE’S SONS COMPANY, 
100 WILLIAM STREET. 
1912. 











THE 


INSURANCE LAW JOURNAL. 


Votume XLI. 1912. [new series, VOLUME 21 | 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 








From certified transcripts in our possession, 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


sIENTY 
vs. 


KNIGHTS OF COLUMBUS.* 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENCE. 

Evidence in an action on a mutual benefit certificate, held to sustain a 
finding that insured had no knowledge of the change in the list of 
forbidden occupations by including therein that of railroad switchman. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARY. 

Where the constitution of a mutual benefit association provided that the 
designation by the board of directors of the beneficiary where the one 
designated in the certificate is dead, and the member designated 
no other, should not conflict with the provisions of the charter as 
to the beneficiary the charter provision that in case of the death of 
insured without a wife or issue the certificate should be payable to in- 
sured’s heirs at law would control over any other designation of 
the board of directors, entitling the father of a deceased member 
dying without wife or children to the proceeds of the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1942; Dec. Dig. § 776.) 


Appeal from Trial Term, Orange County. 

Action by Michael Gienty against the Knights of Columbus. 
From a judgment for plaintiff and an order denying a motion for 
new trial, defendant appeals. Affirmed. 


* Decision rendered, October 27, 1911. 131 N. Y. Rep. 792. 
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Argued before Jenks, P. J., and Thomas, Carr, Woodward, and 
Rich, JJ. 


WiL.iaM P. Grece, for Appellant. 

Joun Bricut, for Respondent. 

Carr, J. 

The plaintiff has recovered a judgment for $1,000, interest 
and costs, upon a death benefit certificate issued by the defend- 
ant on the life of his son, Peter Gienty. The judgment was en- 
tered upon the verdict of a jury, on the second trial of the action. 
On the first trial, without a jury, judgment was given in favor 
of the defendant on the merits. 55 Misc. Rep. 98, 105 N. Y. Supp. 
244. This judgment was affirmed by this court (126 App. Div. 
934, 110 N. Y. Supp. 1129), but it was reversed by the Court of 
Appeals with an opinion (199 N. Y. 103, 92 N. E. 111). 

The undisputed facts are as follows: Peter Gienty made an 
application in writing for membership in one of the defendant’s 
subordinate councils, in which he agreed to forfeit his member- 
ship should he thereafter enter upon any occupation deemed ex- 
trahazardous by the board of directors of the defendant’s supreme 
council. The application blank had printed upon it an enumera- 
tion of certain occupations then deemed extrahazardous. Gienty 
did not then follow any of these specified occupations. Between 
the time Gienty made his application and the issuance of the 
benefit certificate, a new list of extrahazardous occupations was 
made, and this list included that of a “switchman.” ‘Thereafter 
Gienty became a “switchman,” and while at work was killed in a 
railroad accident. 

On the first trial it was held that Gienty by entering into a 
forbidden occupation had forfeited his membership. The Court 
of Appeals held, however, that the defendant could not escape 
liability unless it appeared that Gienty had knowledge of the 
change in the list of forbidden occupations by the inclusion of 
that of “switchman.” ‘This question of knowledge upon the part 
of Gienty was the only disputed fact for decision by the jury on 
the second trial. The defense sought to establish such knowledge 
on the part of Gienty chiefly by the testimony of a witness 
Herbison. 

[1] This testimony was uncontradicted ; but, as it related to a 
conversation between a decedent and an officer of the defendant, 
it was properly left to the jury as a question of fact. The con- 
versation, as this witness testified, consisted of his telling Gienty, 
two weeks before the death of the latter, that the occupation of a 
switchman was forbidden and forfeited membership in the 
Knights of Columbus. He says he urged Gienty to make a 
change, and that the latter agreed to do so. There were no other 
witnesses to this conversation. There was further testimony 
offered to show that the new list of extrahazardous occupations 
was announced to the various subordinate councils, and new ap- 
plication blanks were printed and issued, bearing the new list of 
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forbidden occupations. ‘That Gienty ever saw the new list or 
heard of its enumeration is not shown directly except in a gen- 
eral way by the testimony of Herbison. ‘This testimony is so 
brief that I do not quote from it. That the jury was entitled to 
pass upon the question of Gienty’s knowledge, under the partic- 
ular circumstances of the case, I think is clear. 

[2] so do I think that the record is not such as to justify 
any interference by this court with the finding of the jury on this 
point. 

The next point to which appellant devotes ,considerable atten- 
tion arises upen the pleadings. This action has been at issue six 
years, twice tried, once in the Court of Appeals, and this question 
of pleading has been ignored by the defense until the second trial. 
It arises in this way: ‘The plaintiff sued as beneficiary designated 
in the membership certificate. He was mistaken in this claim, 
for the designated beneficiary was his wife, the mother of the 
member, who had died before the member. ‘The defendant an- 
swered, setting up the true name of the designated beneficiary. 
The plaintiff, instead of serving an amended complaint, served a 
reply, in which he alleged the death of his wife before that of the 
son, and likewise alleged that he was the only person entitled to 
benefit under the son’s membership certificate. ‘The defendant re- 
tained this reply, and the plaintiff claims that it should be consid- 
ered as an amplification of the complaint. ‘There can be no sub- 
stantial question of the plaintiff being the sole person entitled to 
recover on this membership certificate. ‘There was no existing des- 
ignated beneficiary at the time of the son’s death. He died without 
wife or issue. He left a father and some brothers and sisters. His 
father, however, was his only “heir at law” or next of kin. The 
charter of the defendant provided that under such circumstances 
the money should go to the member’s “heir at law,” which in this 
case was the father alone. The defendant claims, however, that 
under sections 38 and 78 of its constitution its board of directors 
has the sole power of designating the recipient of the benefit 
where a designated beneficiary has died and the member has 
made no other designation. But both of these provisions of the 
constitution expressly declare that such designation shall not be 
in conflict with the charter of the corporation. 

[3] As the father was the only “heir at law” of the deceased 
member, the charter gave him an absolute right to the benefit, in 
the absence of an existing designation of beneficiary made by the 
member. 

[4] Hence no designation could be made by the board of direc- 
tors which could change this charter right. Under these circum- 
stances, all the discussion in the appellant’s brief as to the form 
of the pleadings is merely technical. 

The judgment and order must be affirmed, with costs. All 
concur. 
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COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOCIETY OF U. $ 
US. 
AMOS et AL.* 


LIFE INSURANCE—P.AID-UP POLICIES—DEMAND—TIME. 

Though a life policy provides that demand for a paid-up policy must be 
made within three months after default in paying premiums, the 
demand may be made within five years from the time it accrued. 

(For other cases, see Insurance, Cent. Dig. $$ 936, 939; Dec. Dig. § 368.) 

LIFE INSURANCE — PAID-UP POLICIES — DEMAND — SUF- 
FICIENCY. 

A life policy provided that on default after paying certain premiums, in- 
sured would be entitled to a paid-up policy for an equitable amount. 
Insured, after payment of premiums for 26 years, wrote insurer that 
he would pay no further premiums and asked what amount of paid- 
up insurance would be given. Held, that there was sufficient demand 


for a paid-up policy, and that the demand was not withdrawn by in- 
sured refusing to take a policy for the amount offered by insurer. 


(lor other cases, see Insurance, Cent. Dig. $$ 036, 939; Dec. Dig. § 368.) 

LIFE INSURANCE — PAID-UP POLICIES — DEMAND — SUF- 
FICIENCY. 

If insured is entitled to a paid-up life policy on default in paying premiums, 
no particular form of demand is necessary. : 

(lor other cases, see Insurance, Cent. Dig. $$ 936, 939; Dec. Dig. § 368.) 

LIFE INSURANCE—CONSTRUCTION OF POLICIES 

Provisions in life policies entitling insured to a paid-up policy on 


default in paying premiums should be construed liberally in his 
behalf. 


(For other cases, see Insurance, Cent. Dig. $$ 936, 930; Dec. Dig. § 368.) 


Appeal from Circuit Court, Warren County. 

Action by Emma Amos and others against the Equitable Life 
‘Assurance Society of United States. From the judgment, de- 
fendant appeals. Affirmed. 


Wricut & McELroy and Humpiurey & Humpnrey, for Ap- 
pellant. 
Sims & Ropes, for Appellees. 


CARROLL, J. 
In 1870 the appellant company issued to \W. P. Mansfield, 
then about 53 years of age, a policy of insurance, obligating itself, 
m consideration of the payment by him of an annual premium of 
$271.55, to be paid on or before the 28th day of May in every 
year during the continuance of the policy, to pay to the children 
of Mansfield, within 60 d iys after notice of his death, the sum of 


Decision rendered, Oct. 31, 1011. 140 S. W. Rep. 172. 
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$5,000. It was further stipulated in the policy that: “The said 
society do hereby further promise and agree that if, after pre- 
miums upon this policy for not less than three complete years of 
assurance have been duly received by said society, this policy 
should cease in consequence of default in payment of a subsequent 
premium, said ‘society will, on due surrender of this policy, and of 
the profits thereon, issue, in lieu thereof, provided such surrender 
be made within three months from the date of said default, a 
new paid-up policy for an equitable amount.” 

Mr. Mansfield paid the premiums upon his policy annually until 
the 28th day of May, 1896. He defaulted in the premium due 
upon this date, and did not pay any subsequent premiums. He 
lived until 1910, and after his death his executors and children 
brought this action against the company to recover $3,700; that 
being the amount it was alleged he was entitled to as paid-up 
insurance at the time of his default. The lower court upon 
hearing the case gave judgment against the company for $3,150, 
with 6 per cent interest thereon from August 24, 1910, the date 
when the petition was filed. 

It is charged in the petition that the insured, within five years 
from May 28, 1896, demanded from the company a paid-up 
policy, and that the company offered to issue one for $3,150, 
which offer was not accepted, because said offer was not, within 
the meaning of the policy, “an equitable amount” for which a 
paid-up policy should be issued. It is further averred in substance 
that, if it should be ruled that no demand for a paid-up policy 
was made in accordance with the terms of the contract, the com- 
pany waived its right to plead the failure to make demands by (a) 
tendering to the insured a paid-up policy for a less amount than 
he was entitled to; (b) by the fact that it notified him that he 
could not have the paid-up policy if the beneficiaries, to wit, his 
children, were under the age of 21 years at the time he defaulted 
in the payment of the premium. 

The answer of the company denied that a demand was ever 
made for a paid-up policy, or that the amount of the paid-up 
policy offered was inequitable, or that the society led the insured 
to believe that he could not get a paid-up policy, unless all of his 
children were over 21 years of age, and pleaded and relied upon 
the lapse of time as a bar to the action. 

The case presented by the beneficiaries of the insured is a very 
meritorious one. ‘The insured for 26 years paid annually the 
premium stipulated in the policy, amounting in the aggregate to 
about $7,000; but the company resists the payment of any sum, 
upon the ground that the insured did not within the time allowed 
for that purpose demand, as he might have done, that it issue to 
him a paid-up policy for an equitable amount. As the policy ex- 
pressly stipulates that, if the insured, after the payment of three 
annual premiums, defaults in the payment of a premium, the 
company will on surrender of the policy issue to him a paid-up 
policy for an equitable amount, the first question that naturally 
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suggests itself is, Did the insured, within the time allowed by 
law, demand a paid-up policy? If he did, it was the duty of the 
company to issue him one for an equitable amount. 

[1] Although the policy provides that the demand for a paid- 
up policy must be made within three months from the date of the 
default in the payment of a premium, we have held in a number 
of cases that this demand may be made within five years from 
the time it accrued. Mutual Life Ins. Co. vs. O'Neil, 116 Ky. 
742, 70 S. W. 839, 25 Ky. Law Rep. 983; Aetna Life Ins. Co. vs. 
Sugg, 120 Ky. 449, 86 S. W. 967, 27 Ky. Law Rep. 846. This 
feature of the case, however, need not be further noticed, as, if 
demand was made at all, it was made in time. 

[2] We have also held that, if a demand was made within the 
time mentioned, the insured had fifteen years from the time the de- 
mand was made in which to institute an action to obtain the relief 
to which he was entitled. Washington Life Ins. Co. vs. Lyne, 

119 Ky. 163, 83 S. W. 122, 26 Ky. Law Rep. 1070. So that, if 
demand was made, the beneficiaries in the policy were entitled to 
the relief granted by the lower court, as the action was instituted 
within fifteen years from the time the demand was made. 

13] ‘The insured paid the premium due on the 28th day of 
May, 1895. Another premium was due on the 28th of May, 
1896. On May 22, 1896, a few days before the premium was due, 
the insured wrote to the general agents of the company the fol- 
lowing letter: “I have tried several times to make a satisfactory 
settlement with you all and have made a decided failure every 
time. Now, | have fully decided that 1 am not going to pay 
you another cent. I have paid you $6,000 cash, and if you can’t 
take my life for that, all will have to go. I have been borrowing 
money for some time to carry this policy, and I am not going to 
pay another cent. Mr. Rhode told me when I took out my 
policy that when I paid $5,000 cash, my policy would be self- 
sustaining, and I have two witnesses who will make affidavit to 
that effect. Now, this has to be settled sometime, and you will 
please let me know what is the best you will do—what you will 
give for a paid-up policy, ete. I would like to hear at your earliest 
convenience.” 

In reply to this letter the general agents of the company, on 
June 1, 1896, wrote the following: “We are advised by the 
society that on return with proper release on policy 53870 on 
your life on May 28, 1896, or within six months thereafter, if 
premiums be paid to said date, and the premium due on said 
date not paid, they will pay in cash the sum of $2,022.30 if no 
minor children, or give a paid-up policy for the fixed amount of 
$3,150; but, unless otherwise expressly agreed, this offer will not 
be binding after the termination of the said six months. To 
secure the cash value, an affidavit would be required, giving the 
names and dates of birth of all your children, and parties in in- 
terest would be required to join in the release. I trust however 
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that you will not accept either value, but will continue the policy 
to the end of the contract.” 

At this point it may be said that previous to the letter written 
by Mansfield on May 22, 1896, several letters had been exchanged 
between him and the company in reference to this policy; Mans- 
field contending that the company agreed, through its agent, at 
the time he took the policy that w hen he paid premiums amount- 
ing to $5,000 the company would issue to him a paid-up policy for 
this amount; and it was this understanding of his rights that in- 
duced him, in the letter of May 22, 1896, to refer to the fact that 
he had been told when he took out his policy that when he paid 
$5,000 in cash his policy would be self-sustaining. It does not 
appear that there was any correspondence or communication 
between Mansfield and the company after the letters of May 22, 

1896, and June 1, 1896; so that, the question is, Was the letter of 
May 22, 1896, a demand for a paid- up policy ? 

[4] When this letter was written, the insured was entitled to 
a paid-up policy, but there was a difference between the insured 
and the company as to what the amount of the paid-up policy 
should be; he insisting that he was entitled to a paid-up policy 
for $5,000; while the company only recognized his right to a 
paid-up policy for $3,150. And it is reasonable to infer from 
the correspondence that took place previous to May 22, 1896, and 
from the fact that in the letter of June Ist the company notified 
him that it would only issue a paid-up policy for $3,150, that he 
was so much dissatisfied with the offer made that he declined to 
accept it. But it does not follow from the fact that he declined to 
accept the paid-up policy for $3,150 that he did not demand a paid- 
up policy. It is not at all necessary to entitle the beneficiaries to 
the relief sought in this action that it should appear that the in- 
sured and the company agreed upon the amount of the paid-up 
policy the insured was entitled to; or that the insured made a 
demand for a paid-up policy in a specified amount; or that he 
declined to accept a paid-up policy for the amount offered. In 
cases like this, it is only necessary, to save the rights of the in- 
sured, that he shall in substance and effect demand within the time 
allowed a paid-up policy. No particular form of demand is neces- 
sary, nor is it material in what language the demand is worded, 
so that it is in fact a demand for the policy to which the insured 
upon default in the payment of premiym is entitled; or, to state 
it differently, notice to the ‘company that the insured will not pay 
any future premiums, and wishes issued to him a policy for the 
amount due him under the contract. 

[5] Clauses in contracts of insurance, like the one in question, 
should be construed as liberally as the conditions imposed will 
permit for the benefit of the insured. Forfeitures, such as the 
company seeks to enforce in this case, are not favored by the law. 
The company has not lost anything by the fact that a paid-up 
policy for $3,150 was not issued in 1896. It is only required by 
the judgment to do that which it agreed to do, and was paid to do. 
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It knew that. if the insured did not pay any other premiums, he 
was entitled to a paid-up policy. It must have known that his 
statement that he was not going to pay any other premiums was 
in fact a demand for such a policy. And, as it was only neces- 
sary, so far as the question in this case is concerned, that ‘demand 
should be made, it is not at all important whether a paid-up 
policy was issued, or whether the parties agreed upon the amount 
for which a policy should be issued. It is true that in the letter 
he asked the company to advise him what amount he would be 
entitled to a paid-up policy for, and that the company did give 
him the information; but neither the inquiry upon his part nor 
the reply made by the company should be construed as a with- 
drawal of the demand made by the positive statement that he 
would not pay any: further premium. ‘lhe situation is the same 
as if he had demanded a policy for $5,000, and the company had 
offered him one for $3,150. His refusal to accept the policy 
offered by the company did not have the effect of destroying the 
efficacy of the demand made. ‘The letter written by the company 
is itself evidence of the fact that the company understood the 
letter of May 22, 1896, as a demand for a paid-up policy. In that 
letter they told the insured the amount for which they would 
issue to him such a policy. He declined to accept the offered 
policy, and that ended the matter. Having made demand, this 
saved the right at any time within fifteen years thereafter to bring 
a suit for a paid-up policy during the life of the insured, or to 
recover the amount that a paid-up policy should have been issued 
for, in the event the insured died before the expiration of the 
fifteen years. Wherefore the judgment is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


JCHNSON 
VS. 


MUTUAL BENEFIT LIFE INS. CO. et au.* 
APPEAL OF FAGG.* 


INSURABLE INTEREST—ASSIGNMENT OF POLICY INTEREST. 

An assignment of a policy of life insurance, payable to insured, on which 
premiums have been paid, made to secure a loan in good faith, and not 
as a cover for a wagering transaction, or a mere speculation to a person 
who has no insurable interest in the life of the insured, is valid. 


(For other cases, see Insurance, Cent. Dig. S$ 166, 167; Dec. Dig. § § 122.) 


. Decision rendered, Nov. 15, 1911. 72S. E. Rep. R47. 








Life.| Johnson vs. Mutual Benefit Life Ins. Co. et al. II 


Appeal from Superior Court, Stokes County; Adams, Judge. 
Action by John W. Johnson against the Mutual Benefit Life 
Insurance Company, in which A. J. Fagg, administrator of 
Virgil L. Eaton, deceased, was made a party defendant on the 
company’s payment of the fund in controversy into court. Judg- 
ment for plaintiff, and defendant Fagg appeals. No error. 


J. W. Hut and Watson, Buxton & Watson, for Appellant. 

J. H. Humprreys and Manny, HENDREN & WomMBLE, for 
Appellee. 

WALKER, J. 

This is an action by the plaintiff to recover from the defendant 
insurance company the amount of a certain insurance policy, is- 
sued to Virgil L. Eaton on his life, and assigned by Eaton to 
the plaintiff. 

The defendant company at no time contested its liability 
m this policy, and has at all times expressed its willingness and 
desire to pay the amount due thereon to the person entitled to 
receive it, and in its answer it expressed its willingness to pay, 
and recognized that the amount of the policy was due to some one 
but relied upon the fact that the administrator of Virgil L. Eaton 
was contesting the right of the plaintiff to receive the proceeds 
f the policy, under the assignment, and was claiming that it 
should be paid to him, and asked that it be allowed to pay into 
court the amount due on said policy, and that the court should 
order the said sum to be paid to the party entitled thereto. In 
consequence of this answer, and in accordance with its prayer, 
the administrator was made a party defendant, and the insurance 
company paid the sum due under the policy into the office of the 
clerk of the superior court of Stokes County, to abide the 
judgment of the court. The administrator of Eaton, the original 
beneficiary, filed an answer, in which he set up two defenses: 
First, that his intestate had borrowed of the plaintiff the sum 
of $100, and as security for said loan had transferred and as- 
signed the said policy to the plaintiff as collateral security ; second, 
that the assignment of the policy by Eaton to the plaintiff was 
void as a wagering transaction, for that the plaintiff had no in- 
surable interest in the life of Eaton. The contest is therefore 
between the plaintiff, who is the assignee of the policy, and the 
administrator of Eaton. 

The jury, in response to the issues submitted to them, found 
that the plaintiff had nothing to do with the taking out of the 
policy by Eaton, and that the assignment of the policy was made 
in good faith, and not as a cloak or cover for a wagering trans- 
action or speculation on the life of Eaton. The evidence was 
to the effect that the plaintiff knew nothing about Eaton taking 
out the policy until after it was issued, and the first premium 
paid, and that Eaton became dissatisfied, and endeavored to dis- 
pose of the policy to other persons, before coming to the plain- 
uff, but finally sold and assigned the policy to the plaintiff, in 
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accordance with the assignment as set out in the record. In 
fact, there was no dispute or evidence to the contrary, and as 
a result thereof the court charged the jury, if they believed the 
evidence, to answer the first issue, “No.” ‘The second issue, as 
to the good faith of the assignment, was answered by the jury, 
under the charge of the court, in favor of the plaigtiff. ‘There 
was no evidence offered to support the contention of the ad- 
ministrator that the policy had been assigned as security for a 
debt. 

The exceptions of the administrator are to the charge of the 
judge, and, as we understand, they raise this single question: 
Can a person take out a policy of insurance on his own life, 
making the policy payable to himself, and pay the first or 
subsequent premiums, and then in good faith, and not as a 
cloak or cover for a wagering transaction, or as a mere 
speculation, and for a valuable consideration, assign the policy 
to a person having no insurable interest in the life of the person 
insured ; and can such person recover upon the policy under such 
an assignment, or does the simple fact that the assignee had no 
insurable interest in the life of the assignor invalidate the as- 
signment and prevent a recovery by the assignee ? 

The defendant, administrator of Virgil L. Eaton, appealed 
from the judgment upon the verdict. 

It is impossible to distinguish this case from Hardy vs. In- 
surance Co., 152 N. C. 286, 67 S. E. 767, and again reported in 
154 N. C. 430, 70 S. E. 828, and our decision, therefore, must 
be against the plaintiff and in affirmance of the judgment below, 
unless we overrule those cases, as requested to do by the plain- 
tiff’s counsel in their brief. ‘They are recognized by them to be 
decisively against the contention of the defendant that plaintiff, 
as assignee, cannot recover on the policy. 

In Hardy vs. Insurance Co., 152 N. C. 286, 67 S. E. 767, Justice 
Hoke, who wrote the opinion for the court, says, after a most 
learned and exhaustive discussion of the question, that the great 
weight of authority sustains the legality of such an assignment, 
Ww hen it is found, as a fact, that the policy was valid at its incep- 
tion; and, further, that the assignment was made in good faith, 
and not as a mere cloak or cover for a wagering transaction. He 
quotes with approval what is stated upon the subject in that re- 
liable treatise and standard authority, Vance on Insurance (page 
14 et seq.), as follows: “ ‘On principle and according to the clear 
weight of authority, an assignment of a life policy to one having 
no insurable interest therein is perfectly valid, if made in good 
faith, and not as a cover for fraudulent speculation in life.’ And 
referring to the opinions in Warnock vs. Davis, 104 U. 8. 775 
[26 L. Ed. 924], and Cammack vs. Lewis, 82 U. S. [115 Wall. | 
643 [21 L. Ed. 244], and to the subject generally, the author says: 
‘These confusing influences have further been aided and abetted 
by a catch phrase, which, however, does not state the issue fairly, 
to the effect that the law will not allow a person to procure by 
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assignment insurance that he could not procure directly. A 
fair statement of the issue is found in the postulate that the law 
will allow the insured to designate a beneficiary under the policy 
as well by assignment as by original nomination. The true 
principle governing the question may be derived from the state- 
ment of some generally accepted rules of law: (1) A person 
insuring his own life may designate any person whatever as bene- 
ficiary,.irrespective of insurable interest in that beneficiary. (2) 
The law requires an insurable interest only at the inception of the 
policy, as evidence of good faith. ‘The presence of such interest 
at any subsequent period is wholly immaterial. (3) Life insur- 
ance, though based on the theory of indemnity at its inception, 
is not a contract of indemnity, but chiefly of investment. As 
a chose in action, it has, at any time after its issue, a recognized 
value, termed the reserved value. Hence we conclude that a 
policy of life insurance, validly issued to one having an insurable 
interest, becomes in his hands a valuable chose in action, which 
should be assignable as any other property right, unless such 
assignment be opposed to some clear rule of public policy.’ This, 
we think, correctly states the true doctrine.” 

That decision was approved, when the same case afterwards 
came to this court by appeal, in a lucid opinion by Justice Allen 
(154 N. C. 430, 70 S. E. 828), so that the law, as applicable to 
the facts found by the jury, must now be considered as thor- 
oughly settled in this state, whatever may be the views of other 


courts. There was no error in the ruling of Judge W. J. 
Adams, and it will be so certified, that the judgment in favor of 
the plaintiff may be enforced. 

No error. 


SUPREME COURT OF NORTH CAROLINA. 


SEXTON 


US. 


GREENSBORO LIFE INS. CO.* 


FORFEITURE OF POLICY FOR NONPAYMENT OF PREMIUM 
NOTE. 

Where a note for a part of an annual premium for a policy stipulated 
that, should the note not be paid at maturity, the policy should become 
void without notice, a failure to pay at maturity worked a forfeiture 
of the policy; the note being merely an extension of the time of 
payment. 

(For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.) 


Decision rendered, Nov. 22, 1911. 72 S. E. Rep. 863. 
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PREMIUMS—PAYMENT—RECEIPT AS EVIDENCE. 

A receipt for the premium, pinned to a note for the premium, is not 
evidence of payment, where it has not been delivered by insurer to in- 
sured, and where insurer produces it in court, pursuant to notice. 


(For other cases, see Insurance, Cent. Dig. § 1707; Dec. Dig. § 665.) 


Appeal from Superior Court, Davidson County; Lyon, Judge. 

Action by Savannah Sexton, administratrix of U. E. Sexton, 
deceased, against the Greensboro Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed, and new 
trial ordered. 

Civil action to recover on a policy of life insurance issued by 
the defendant on the life of U. E. Sexton. The policy is for 
$1,000, numbered 742, with an accident clause requiring the in- 
surer to pay double the amount in the event of death by external, 
violent, and accidental means. ‘The insured was killed in a rail- 
way wreck December 15, 1909. 

These issues were submitted to the jury, to which defendant 
excepted, and tendered other issues :— 

“(1) Did the defendant issue and deliver to the plaintiff’s in- 
testate the policy No. 742 sued on? Answer: Yes. 

“(2) Is U. E. Sexton dead, as alleged in the complaint? An- 
swer: Yes. 

“(3) Did the plaintiff’s intestate pay or cause to be paid the 
annual premiums required, and within the time stipulated by the 
policy ? Answer: Yes. 

“(4) Did said policy lapse, as alleged in the answer? Answer: 
No. 

“(5) What sum, if any, is the plaintiff entitled to recover of the 
defendant? Answer : $2,000, less $60, with interest from date of 
note.” 

The following issues were tendered by the defendant :— 

“(1) Did the defendant issue and deliver to the plaintiff the 
policy No. 742 sued on? 

“(2) Did the plaintiff's intestate die on the 15th day of De- 
cember, 1909, as alleged in the complaint? 

“(3) Did the defendant accept, in settlement of the premium 
of $34.57, due August 1, 1909, a cash payment and the intestate’s 
note for $18.17, dated August, 1909, and due November 1, 1909- 

“(4) If such note was given, was it paid at maturity ? 

“(5) What sum, if anything, is the plaintiff entitled to recover : 

The court rendered judgment for plaintiff and defendant ap- 
pealed. 


Waser & WALSER and Kinc & Kimbauy, for Appellant. 
FE. E. Rarer and McCrary & McCrary, for Appellee. 


Brown, J. 
In respect to, the issues, we are of opinion that under those sub- 
mitted by the court every defense can be presented; but as the 
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case is to be tried again, it is well to say that those tendered by the 
defendant present rather more directly to the minds of the jury 
the real fact in controversy. 

The‘ controversy is over the payment of the premium, due 
August 1, 1909, of $34.57. If that was paid, the plaintiff is en- 
titled to recover. If it was not paid, or payment waived, plain- 
tiff is not entitled to recover. The evidence shows that on Sep- 
tember 2, 1909, the insured paid in cash on this premium $16.40, 
and gave his note for $18.17, of which the following is a copy, 
dated the day the premium became due: “$18.17. August I, 1909. 
Ninety days after date, for value received, | promise to pay to the 
order of Greensboro Life Ins. Company eighteen and 17/100 
dollars, without discount or defalcation, with interest at 6 per 
cent per annum, at ———— being the premium due#August 1, 
1909, on policy No. 742 in said company. Should this note with 
interest not be paid when due, said policy shall immediately be- 
come null and void without notice, subject to the non-forfeiture 
provisions contained in the policy, and in that event any money 
paid on account of premium for which this note is given shall 
become the property of the — U. E. Sexton. [Signature 
of Person Insured]. Denton, N. C.” 

His honor charged the jury, as copied from the record: “Now, 
as I told you, by consent you will answer the first and second 
issues, "Yes." Now, as to the third issue, ‘Did the defendant ac- 
cept, in settlement of the premium of $34.57, due August 1, 1909, 
a cash payment and the intestate’s note for $18.17, dated August, 
1909, and due November 1, 1909?’ the only premium that is in 
controversy is the premium that was payable on the first of Au- 
gust, 1909. Now, you find the facts from the evidence, and if you 
find from the evidence that the intestate, U. E. Sexton, paid the 
premium by giving his note and cash accompanying the note, and 
that the company accepted that as a payment on the premium, not 
conditionally, but accepted it as a payment of the annual pre- 
mium, then it would be your duty to answer that issue, ‘Yes’; but 
if you find from the evidence that the note and part of the pre- 
mium, due the 1st of August, 1909, was not accepted and treated 
by the company as a payment, and you find that that note was 
never paid at all after the death of the intestate, or before his 
death, why, you should answer that issue, ‘No.’ ’ 

[1, 2] ‘There are two objections to that charge, both of which 
must be sustained. There was no such issue submitted to the 
jury as the one recited in the charge as the third issue; that is, 
the third issue tendered by the defendant, and which was refused. 
There must be some mistake in printing this record, or in copying 
the charge of his honor, for the record does not disclose that the 
third issue tendered by defendant was ever substituted for the 
other. But the chief and most important exception is that there 
is no evidence that the defendant accepted the note as a payment 
of the premium. It is merely an extension of the time of pay- 
ment. In express terms, the note on its face declares that the 
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policy is void, if the note is not paid when due. This note is 
similar to the one construed in Ferebee vs. Insurance Co., 68 N. 
C. 11. Cooley says: “It is commonly stipulated by insurance 
companies that if a note is accepted for a premium a failure to 
pay the note at maturity shall terminate the insurance. When the 
policy, or the policy and the note, contained a stipulation to this 
effect, a failure to pay at maturity a note given for a premium 
will work a forfeiture of insurance.” Cooley’ s Briefs on Insur- 
ance, vol. 3, p. 2269, and cases cited; Pitt vs. Insurance Co., 100 
Mass. 500. 

13] The plaintiff was permitted to introduce this receipt in 
evidence, as Exhibit C: “Greensboro Life Insurance Company. 
Greensboro, N. C., Sept 13, 1909. Received from the holder of 
policy No.°742 isstied by this company on the life of Ulysses E. 
Sexton $34.57, being the annual premium due August 1, 1909. 
Premiums are pay able at the home office, but may be paid to an 
authorized agent in exchange for an official receipt counter- 
signed by that agent. Otherwise no receipt will be binding. Julian 
Price, Secretary. Countersigned by C. Scarborough.” On the 
reverse side of the said Exhibit C is the indorsement: “Pay to the 


order of Shuford National Bank, Newton, N. C. [Signed] 
Greensboro Life Insurance Company. W. E. Allen, President.” 
The defendant in apt time objected to the introduction of the 
paper writing, called “Exhibit C,” purporting to be a receipt for 
premium on said policy, for that the said receipt was never 


delivered to the plaintiff's intestate, but was produced by the de- 
fendant at the trial, in open court, in response’ to notice, having 
been retained by the defendant and attached to the intestate’s note 
for above premium. Objection overruled ; exception by defendant. 
The exception must be sustained. This receipt was pinned to the 
aforesaid note, evidently ready for delivery whenever the note 
should be paid. It was in defendant’s possession, and produced in 
court by it, by order of the judge, and was introduced by plain- 
tiff as evidence of payment of the premium. Had the receipt 
been in the plaintiff's possession, it would be very strong evidence 
of payment, but, as it was in defendant's possession, and had 
never been delivered, it is no evidence of payment, and the in- 
troduction of it as evidence by the plaintiff, under the circum- 
stances, was inadmissible. 
New trial. 
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SUPREME COURT OF MISSISSIPPI. 


NEW YORK LIFE INS. CO. 
US. 


O’DOM. (No. 15,190.)* 


LIFE POLICY—PREMIUMS—NON PAYMENT—WAIVER OF FOR- 
FEITURE—AUTHORITY OF CASHIER. 

A life policy requiring premiums to be paid on a specified date, author- 
ized a month’s grace, and declared that, except as to the period of 
grace, the payment of a premium should not continue the policy in 
force beyond the date when the next premium was payable, that no 
agent was authorized to waive. forfeitures, modify contracts, or ex- 
tend the time for paying a premium, that only certain officers had 
power to make or modify any contract of insurance, or to extend the 
time for paying a premium, or to waive forfeiture, or bind the com- 
pany. Held, that a cashier of a local office, who, though representing 
the insurer, was only authorized to send out notices and deliver official 
receipts, had no authority to extend the time of payment of premium 
beyond the days of grace, or to receive a quarterly premium after. the 
policy had lapsed. 


(For other cases, see Insurance, Cent. Dig. §§.915, 1034; Dec. Dig. § 358.) 


CONTRACT—MODIFICATION—AGENTS. 


An insurance company would stipulate in its policy that its provisions 
could not be varied by notice or representations not brought home to 
the actual knowledge of the company’s pyincipal officers, and that no 
waiver was authorized by anv other agent. 


(For other cases, see Insurance, Cent. Dig. §§ 952-055; Dec. Dig. § 376.) 


WAIVER — AUTHORITY OF AGENT—PROVISIONS OF POLICY. 
A provision in a life insurance policy that no agent has power to modify 
the terms of the contract or waive its conditions is notice to the 
insured of the limited authority of the agent in such respect, so that 
the insured may not rely on any conduct of the agent as constituting a 
* modification of the contract, or waiver. 


(For other cases, see Insurance, Cent. Dig. $§ 952-955; Dec. Dig. § 376.) 


Appeal from Circuit Court, Lauderdale County; Jno. L. Buck- 
ley, Judge. , 
“To be officially reported.” 
Action by Mrs. Mary E. O’Dom against the New York Life 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


Loncino & Rickerrs, for Appellant. 
BASKIN & WiLBourn, for Appellee. 
McLEAn, J. 
This is a suit on a policy of insurance, issued by the appellant 
on the 26th day of January, 1909, insuring the life of appellee’s 


* Decision rendered, Nov. 6, 1911. 56 S. Rep. 3790. 
a 
Vol. XLI.—2. 
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husband, John W. O’Dom, in the sum of $5,000. John W. 
O’Dom died on the 20th day of February, 1910, and, payment 
having been refused by the insurance company, this suit was 
brought upon this policy. This policy is what is known as a 
“term policy.” It was to run for ten years, provided, of course, 
the annual premiums were promptly paid. At the end of ten 
years it was to expire by virtue of its own limitation. The an- 
nual premiums amounted to $170.85, and were to be paid on or 
before the 18th day of January of each year. It was provided, 
however, in the policy, as follows: “A grace of one month, sub- 
ject to an interest charge of 5 per cent per annum, shall be 
granted for the payment of every premium after the first, 
during which time the insurance shall continue in force.” By 
the terms of the policy all premiums became payable in advance 
at the home office, or to an agent of the company upon the 
delivery, on or before the due date of the premium, of a receipt, 
signed by an executive officer of the company and countersigned 
by such agent. ‘The policy further provides that, “except as to 
the period of grace herein provided, the payment of a premium 
or installment thereof shall not maintain the policy in force be- 
yond the date when the next premium or installment thereof is 
payable,” and, further, that “no agent is authorized to waive 
forfeitures, or to make, modify, or discharge contracts, or to 
extend the time for paying a premium.” ‘The second full pre- 
mium of $170.85 became due January 18, 1910, as called for by 
the policy. On December 28, 1909 the company gave written 
notice to the insured, which was received by him, and in this 
notice the attention of the insured was called to the due date of 
the premium, and he was notified that the amount would have to 
be paid, as fixed by the policy, at the home office of the com- 
pany in New York, or te the cashier of the Jackson branch office, 
“in exchange for thé company’s official receipt, signed by an ex- 
ecutive officer and countersigned by an agent to whom the pre- 
nmuum was to be paid,” and further, that, “unless paid in the man-, 
ner directed, the policy would become forfeited.” ‘The insured 
was further informed by the company that “only the president, a 
vice president, a second vice president, a secretary, or the treasurer 
has power, on behalf of the company, to make or modify any con- 
oe of insurance, or to extend the time for paying the premium, 
r to waive any forfeiture, or to bind the company by making 
ie promise, or by making or receiving any representation or 
information.” It was further shown that on January 23, 1910, 
the insured was further notified by the company of his failure to 
pay his premium on the 18th of January, and again had notice 
that the policy required payment of the full premium and of the 
interest thereon from its due date, on or before February 18, 
1910, and was again informed that the company could not waive 
any of the c snditions of the policy contract. Again, on February 
3, 1910, the company directed, by mail, the attention of the in- 
sured to the fact that the said premium had not been paid, and 
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that the period within which it could be received, with interest, 
would end February 18, 1910; and, further, that none of the 
terms of the policy could be waived, and still again, on February 
13, 1910, another notice, which was the fourth notice, was mailed 
to the insured, again stating that February 18th was the last day 
of grace, and further, that none of the terms of the policy could 
be waived. All of these notices were promptly received by the 
insured, and the premium was not paid, and the insured, John 
W. O’Dom, died on February 20, 1910. Upon the establishment 
of these facts the insurance company contended on the trial, and 
still insists, that the warranties of the policy were broken by the 
insured, and that under the terms of the contract the insurance 
was not in force at the death of the insured, and, consequently, 
it, the defendant, was not liable. 

The contention of the plaintiff is that the insurance company 
waived the requirements of the contract, which called for the full 
annual premium on or before the 18th day of February, 1910, 
and, further, that the defendant agreed with the insured that it 
would accept a quarterly premium on the 21st of February, or 
the 18th of February, in lieu of the whole amount within the time 
called for by the policy. At the same time, when this policy was 
issued, there was also issued to M. A. O’Dom, the son of John 
W. O’Dom, another insurance policy of similar tenor, the annual 
premium for which was the total of the two premiums, with in- 
terest, being $264.40, one-fourth of which would be $66.10. In 
order to support the contention of the plaintiff in the court below, 
Mr. M. A. O’Dom testified that he represented his father; that 
he went to Meridian on the 17th day of February, 1910, just a 
day before the thirty days of grace expired, to try to dispose of 
some lumber in order to pay the premiunis. He failed to dispose of 
the lumber, but he met one Colonel ‘Cownsend, who was a mere 
soliciting agent of the company, and he (Townsend) suggested 
that the witness write to the Jackson branch office relative to an 
extension of the premiums. Thereupon this witness, M. A. 
oe wrote a letter, dated February 17, 1910, addressed to M. 

Flood, manager of the Jackson branch of the company, as 
ia “Dear Sir: Please notice that the premium on my 
policy No. 4117962, and my father’s, J. W. O’Dom, policy No. 
4117961, is due to-morrow, February 18th. Kindly hold receipt 
for the two premiums for ten or fifteen days, as we are not in 
position to remit you to-day and don’t want the policies to lapse. 
You will greatly oblige us by granting this extension of ten or 
fifteen days from to-morrow, the 18th instant, and we will ap- 
preciate an advice to this effect. Thanking you in advance for an 
early reply, etc., M. A. O’Dom.” M. A. O’Dom further testi- 
fied: ‘That it was his intention to convert some lumber that he 
had into money, if his request in said letter was denied, and 
forward said premiums on the next day, February 18th. That 
in response to said letter to Mr. Flood, A. C. Wilson, cashier of 
the Jackson branch of appellant’s business at Jackson, called said 
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witness over the long-distance telephone, said witness being at the 
time at West King Junction, in Wayne County, some six miles 
from the railroad. Mr. Wilson, the cashier of the branch office at 
Jackson, on February 18th, told the witness that it would be 
impossible for him to hold receipts for ten or fifteen days, as was 
requested by him in his letter, but if he, the witness, was not in 
position to send the whole premium on the two policies, to send 
him a check for the quarterly premium, and gave the witness 
the amount of $66.10 which $66.10 would cover the amount as 
charged under the provisions of the policy during the grace of 
one month. The witness replied to Wilson, the cashier, saying 
that he was in the woods at West King Junction, but would go 
to Waynesboro, his home, the next day or two, and asked him how 
it would do if the witness would send check on the 20th and date 
the check as of the 18th, and date the letter inclosing said check 
on the same day. The cashier, Wilson, said it would be all right, 
and he, the witness, said he would have the check at the branch 
office of the company at Jackson by the 21st day of February, 
igio. Having thus been assured by the cashier, Mr. M. A. 
(Dom, acting for himself and his father, went to Waynesboro, 
his home, on the 20th day of February, and sent in the next mail, 
and on February 20th, a check, which was drawn by the Wether- 
bee- Huggins Company on the First National Bank of Meridian, 
Miss., for $66.10, dated February 18, 1910, payable to the order 
of M. .\. O'Dom, and by said payee indorsed to the order of the 
New York Life Insurance Company. ‘This check was received 
by the said Wilson at Jackson, Miss., on the 21st day of Feb- 
ruary. Mr. Wilson's version of this conversation over the phone 
differs from Mr. O’Dom’s, in that he denies that he stated to 
Mr. O’Dom that he coultl date the check back. He says that he 
told Mr. O’Dom that it must be mailed by the 18th of February, 
and, further, that he, Wilson, would send some additional papers 
to Mr. O’Dom for his signature, changing the payment of pre- 
miums from annually to quarterly. Mr. Wilson admits that these 
papers were never sent to be signed, while Mr. O’Dom denies that 
there was ever anything said about Mr. Wilson sending him any 
papers to be signed. 

In view of the fact that this case was submitted to a jury, and 
that the findings of the jury were against the insurance com- 
pany we are bound to consider this case as if the testimony of 
Mr. ©'Dom were true. The evidence of Mr. O’Dom further 
shows that the assured, John W. ©’Dom, was sick on Sunday, 
the 20th day of February, and had been sick for a week or more ; 
that there was no apprehension on the part of any member of his 
family that he was seriously sick; that the assured died on Sun- 
day night, February 20th, at 8:30 o’clock. After the death of the 
assured the testimony shows that the soliciting agent of the com- 
pany, Mr. ‘Townsend, applied to the Jackson branch office, at 
Jackson, for blank proofs of death, and that Wilson, the cashier, 
forwarded the said Townsend blank proofs; the said Wilson 
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having sent the check to the home office at New York. After the 
death of the assured, Mr. M. A. O’Dom went to Jackson and 
there saw Mr. Wilson, the cashier, who referred to the conver- 
sation with the witness, O’Dom, and stated to him that under the 
peculiar circumstances of the case he had forwarded the check 
to the home office at New York for action by the company. After 
this Mr. O’Dom, representing the appellee, gave notice to the 
home office of the death of the assured, requesting blank proofs 
of death to be forwarded to him. The home office of the com- 
pany, in answer to Mr. O’Dom’s application for blank proofs of 
death, declined to furnish the blank proofs, assigning as a reason 
that the provisions of the policy had been violated, because the 
premiums, were not received on or before the 18th day of Febru- 
ary, 1910, nor until after the said policy had lapsed because of 
nonpayment of the premiums, because the check was not for the 
sum called for as the premiums on said policies, and that each of 
said policies--that is, the one in favor of the witness, M. A. 
O’Dom, and the one in favor of his father, John W. O’Dom—had 
both lapsed for the nonpayment of the January 18th premiums. 
Said letter was dated February 26, 1910. It was also stated in 
said letter that the Jackson branch was not authorized to re- 
ceive the premium called for, if not paid on or before the 18th 
day of February, and that the said office was not authorized to 
receive any sum whatever after the 18th day of February; also 
called attention of the witness O’Dom to that provision in the 
policy, as follows: “No agent is authorized to waive forfeitures, 
or make, modify, or discharge contracts, or extend the time of 
paying the premium.” Said letter was signed by the vice pres- 
ident of the appellant, and returned the check of $66.10, which the 
vice president in said letter advised had been sent by the Jack- 
son branch to his (or the home) office. 

Mr. Wilson, the cashier of the company, testified upon cross- 
examination that he was under bond to the New York Life In- 
surance Company as cashier at the branch office at Jackson; this 
bend was filed with the company at its home office; the said 
home office employed him, appointed him to the position of 
cashier, and gave him written instructions; that these written 
instructions were at the Jackson office and were not produced 
at the trial. The witness Wilson also testified that there was an 
assistant cashier in the officé, who worked under his supervision ; 
that he also had two bookkeepers, and he had charge of the book- 
keepers; he also had two stenographers under his supervision, 
and that the said Wilson had charge of the entire office force, all 
of whom were employed by the New York Life Insurance 
Company, but said force was under his (Wilson’s) supervision 
and his direction, and that he was the only cashier in the state 
of Mississippi—that is, the only one having an office in the state ; 
that there was also a branch office at Memphis, Tenn., and one 
at New- Orleans, La.; that the Jackson branch office included, 


and had jurisdiction over, all the counties in Mississippi, except 
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seventeen counties in the northern part of the state, which were 
under the supervision of the Memphis branch office, and four 
counties on the coast, under the supervision of the New Orleans 
branch office; that he (Wilson) was authorized to receive pre- 
miums; that he was authorized to make collection of premiums 
and delivery of receipts to the policyholders within counties of 
the Jackson branch district; that the receipts for the collection 
of premiums were sent to the Jackson branch office, to be counter- 
signed by him as cashier, before the same could be delivered to 
the policyholders; that all of said receipts for premiums had to 
be countersigned by him, unless he authorized some clerk in the 
office to sign his name to said receipts; that the notices relative 
to the payment of premiums were mailed from the Jackson 
branch office. The witness Wilson further stated that Mr. Flood 
had nothing to do with the collection of premiums, that his duties 
were entirely distinct from that of the witness; that the letter 
written February 17th, by Mr. O’Dom to Mr. Flood, was received 
and turned over by Mr. Flood, for the reason that Mr. Flood had 
nothing to do with that matter, and because he had full juris- 
diction of that matter; and that in undertaking to answer the 
letter he called Mr. O’Dom over the long-distance phone and had 
a conversation about the matter. The witness Wilson stated, 
further, that he had never sent any papers to Mr. O’Dom to 
change from an annual to a quarterly premium, either on his 
policy or that of his father. This witness also stated that 
another part of his duties was to receive the original pglicies 
from the company, have a record made of them, and then send 
them to the soliciting agent, to be delivered by the soliciting 
agent to the policyholder; that the policy in suit has upon it 
the words “Jackson Br.” stamped on the back of the policy; 
that it was put there in typewriting by the home office, 
and that it was on there when the policy was _ received 
by Jackson; and that the letters “Br.,” after the word “Jackson,” 
written on the policy, stand for “Branch.” Another duty of the 
said Wilson, cashier, was to keep up with the policyholders, to 
send them notices: not to let their policies lapse, and that he 
sent the notices to Mr. J. W. O’Dom of date January 23, 1910, 
February 3, and February 13, 1910. ‘These notices are the reg- 
ular stock form, furnished him by the home office for use in the 
Jackson, Miss., branch office; that he (Wilson) is the person 
designated by the insurance company to send said notices, and 
that he is the person referred to as cashier; and that the witness 
Wilson is the agent that is designated to countersign the receipts 
im this case, and the only agent for all the counties in the juris- 
diction of the Jackson branch office, and countersigned said re- 
ceipts. 

We have thus in extenso set out the testimony showing the 
powers and duties of the Jackson branch office, and in so doing 
we have accepted the statement of facts as we find them in the 
brief of counsel for appellee, as the counsel for appellee has fully 





oe. 
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stated the facts as shown by the record, and left out of the state- 
ment nothing that is of material benefit to his client. 

[1] It will thus be seen from this statement of facts that the 
only question which is presented in this record is whether 
Wilson, the cashier, had any power or authority to waive a for- 
feiture, and whether the insured was misled by Wilson, and, if 
so, was the company in any way estopped by the acts or decla- 
rations of Wilson, the cashier. ‘The contention of appellee is that 
the stipulation in the policy, ‘No agent is authorized to waive 
forfeitures, or to make, modify, or discharge contracts, or extend 
the time of paying the premium,” is void, and Wilson, the cashier 
of the company, had such powers and duties as authorized him 
to waive the forfeitures; in other words, that Wilson was the 
alter ego of the company. 

The fallacy lurking beneath the position of appellee is as 
dangerous and deceptive as it is open and glaring. It consists 
in assuming that the cashier of the Jackson branch was a general 
agent of the company; that, because he had the power to collect 
premiums, he also had the power to extend the time of payment ; 
and that he could waive the forfeiture and modify or change the 
contract of insurance. There is no provision in the policy which 
gives the insured the right to change the premium from annual 
to quarterly. We have made a very careful and exhaustive 
investigation of this question, have not only read all of the 
authorities relied upon by the appellee, but others, and fail to 
find any authoritiy which sustains her contention. 

|2, 3] Appellee invokes the settled doctrine in this and other 
courts: First that “an agency for a corporation may be proved, 
and authority to act for it may be implied, as in the case of 
natural persons,” and, second, that “there can be no more force 
in an agreement in writing not to agree by parol than in a parol 
agreement not to agree in writing, and that every such agreement 
is ended by the new one which contradicts it.” Both of these 
propositions are well settled in an unbroken line of authorities 
in this state, beginning with Insurance Company vs. Sheffy, 71 
Miss. 919, 16 South. 307, and extending to L. G. Accident Co. 

M. C. R. R. Co., 52 South. 789, decided as late as 1910, and 
these enunciations are in perfect harmony and accord with all the 
recent, and well-considered cases of other courts. [4] It is 
also equally well settled that a corporation, through its duly 
authorized agent, acting within the real or apparent scope of 
his authority, may be bound, and, that the agent may waive for- 
feitures and estop the corporation, so as to prevent the principal 
from setting up a defense which would operate as a fraud upon 
the other contracting parties. Indeed, such is elementary. It 
rests, and is bottomed upon, the principle that the agent is the 
alter ego, and what the principal himself can do he can do 
through another. But the question presented in the case at bar 
goes directly to the authority of the agent—that is, was he acting 
within the real or apparent scope of his power, so as to bind his 
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principal; and, second, can the appellee claim, under the facts 
of this case, that the acts of the agent estopped the insurance 
company and precluded it from repudiating those acts? In 
order to determine this question, we must look, first, to the power 
and authority conferred upon the agent, and his conduct, and also 
what right the appellee had to rely upon this conduct. 

It is urged with learning and ability, both in the oral argument 
and written brief of appellee, that these facts shown in evidence 
establish the power of the agent, and that the appellee had the 
right to rely upon the statement and the conduct of the agent, 
and that to now hold otherwise would be a fraud upon appellee. 
The evidence shows that one Flood was the agent of the insur- 
ance company (as to what were his duties and what were his 
powers, the record is silent); that on February 17th M. A. 
O’Dom, on behalf of himself and his father, mailed a letter, ad- 
dressed to Flood, in which he stated that the premiums were 
due on the following day, and requesting an extension for ten 
or fifteen days. On the following day Wilson, the cashier of 
the appellant, called him (O’Dom) over the long-distance phone, 
and the conversation was had as detailed in the first part of this 
opinion. The evidence further shows that Wilson had authority 
to collect the premium and to deliver the official receipts for 
premiums, that in the Jackson branch office all of the policies 
issued by the appellant, to persons living within certain territory, 
were registered, and that all the premitims upon those policies 
could be paid to Wilson, and that the official receipts for these 
premiums were forwarded by the company to Wilson. There 
is no evidence at all which either directly or indirectly, remotely 
or otherwise, shows that either Wilson, or any other person 
connected with the Jackson office, has any authority to issue 
policies of insurance, or to make any contract of insurance, or 
to extend the time of payment of any premium, or to change or 
to modify any contract, or that any custom or course of dealing 
had existed in any way conferring any such power upon him or 
any other person connected with the Jackson branch, unless 
such power can be inferred from the evidence above stated. 

The burden of proof is upon him who asserts it to show either 
a direct authorization of the agent, or by proving such facts or 
circumstances, or such a course of conduct, as by implication it 
can be presumed that the agent was acting within the real or 
apparent scope of his authority. If one invests another with 
real authority, he is bound by reason of the actual power con- 
ferred. If, however, he clothes him with apparent authority, 
he is bound, because he has induced others to deal with him as 
an agent. The one rests upon a fact; the other upon a supposed 
fact. But before the alleged principal is precluded from denying 
the existence of the supposed fact, it is necessary that the other 
party should show that he was misled, not by the alle ged agent, 
but by the principal. An analytical examination of the adjudged 
cases will show that such is the predicate upon which such con- 
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clusions are drawn. Another principle is that, although one per- 
son has apparent, as contradistinguished from real, authority 
to act for another, yet if third persons dealing with an agent know, 
or in contemplation of law are charged with knowledge, that 
such person was not authorized to do or to perform the partic- 
ular act, then such third persons cannot be heard to say that such 
agent was acting within the scope of his authority. 

An examination of the authorities, in the light of the above 
principles, will doubtless reconcile the seemingly conflicting con- 
clusions of the various courts. The Mississippi cases relied upon 
by appellee are: Rivara’s Case, 62 Miss. 728; Bowdre’s Case, 
67 Miss. 620, 7 South 596, 19 Am. St. Rep. 326; Sheffy’s Case, 
71 Miss. 919, 16 South. 307; Gibson’s Case, 72 Miss. 58, 17 
South. 13. An examination of these cases will disclose that in 
each and all of them the question as to the authority of the 
agent arose upon the policies of insurance, the essential parts of 
which were agreed upon by the agent, who had’ full power to 
issue policies and to conclude contracts, without having to refer 
them to their principals. An agent who is empowered to issue 
policies and to make contracts of insurance is the general agent 
of the company, and, being a general agent, can waive conditions 
and forfeitures, and do any other thing which his principal can 
do. ‘I'he cases outside of this state relied upon by appellee are 
cases easily distinguishable from the case at bar. Most of them 
are cases where the agent was the general agent of the company, 
or where, by the conduct of the parties and the custom and the 
course of business, the insured had the right to rely upon the 
acts and statements of the agent, and the conclusions in some 
instances are based upon the statute, which makes the party re- 
ceiving or collecting premiums the general agent of the company. 

After a thorough examination of the authorities, we have been 
unable to find any case, except the James Case, 148 Mo. 1, 49 S. 
W. 978, and the Fallows Case, 110 Tenn. 720, 77 S. W. 937, which 
holds that an agent, having simply the authority to collect pre- 
miums, had the power to waive forfeitures, where the policy, as 
in this case, provides that “no agent is authorized to waive for- 
feitures, or to make, modify, or discharge contracts, or to extend 
the time for paying a premium.” But even in the James Case 
and Fallows Case, supra, it will be seen that in both of these 
cases the course of business and the custom had been such as to 
justify the parties in believing that the agent had the authority to 
extend the time of payment. Such had been done before and the 
acts of the agent ratified by the company. But if we be mis- 

taken as to the ruling in Fallows’ Case, 110 Tenn. 720, 77 S. W. 
937, this case is squarely overruled in Archer vs. N. Y. L. Ins. 
Co., MS. opinion, eee November, 1910, assenting to Crook 
vs. Insurance Co., 112 Md. 268, 75 Atl. 388. In all the cases re- 
lied upon by oils there can be rie general expressions 
which will justify the conclusions that an agent, authorized to 
receive and receipt for premiums, is such an agent as clothes 
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him with power to extend the time of payment; but this general 
language must be construed and interpreted by referring to the 
facts as shown in each particular case. The difficulty is not so 
much in making general statements of the law, but applying 
them to a certain state of facts, and the power of agents to bind 
their principals is varied by the character of the functions which 
they are employed to perform. . 

Turning, now, from the authorities relied upon by appellee, 
we find that the best-considered and the decided weight of author- 
ity is that a mere collecting agent has no power to vary, alter, or 
modify a contract of insurance, or to extend the time of payment, 
especially where the notice of the agent’s authority is brought 
home to the other party. This court, in Insurance Co. vs. Sorsby, 
60 Miss. 314, has squarely decided the proposition. In that case 
the policy described that if any other insurance was taken upon 
the property, without the consent of the insurance company, the 
policy would be void. After the issuance of the policy, additional 
insurance was taken out by the insured upon the property. (‘This 
was a fire policy.) The insured claimed that the conditions of 
the policy were waived by Bracy, the agent of the company. 
Bracy was a soliciting agent. He forwarded the applications to 
the general manager. ‘The policy was returned to Bracy, who 
delivered the same to the insured and collected and receipted for 
the premiums. The proof was that the insured, when he applied 
to Bracy, informed him that he intended to take out additional 
insurance, and that after he had taken out the additional insur- 
ance he informed Bracy, the agent, and that Bracy said that it 
was all right. ‘his court, speaking through its then distinguished 
Chief Justice Campbell, said: “It was not within his real or 
apparent authority to make contracts with the company. He was 
not authorized to issue policies, or alter the terms of those issued 
by the company. His information of Sorsby’s purpose to obtain 
other insurance was not imputable to the company, and his ex- 
press consent to it did not in any way affect the company.” 

The recent case of Crook vs New York Life Insurance Co., 

Md. 268, 75 Atl. 388, is a case on all fours with the case 
at bar. ‘The policy in that case contained the identical provisions 
that the policy under consideration contains, and the local agency 
had the identical power and authority which Wilson in this case 
had. In that case it was held that the cashier of the local agency 
of the life insurance company, whose home office is in another 
state, has no power to bind the company by waiving the non- 
payment of premium when due, if the policy provides that the 
waiver can be made only by certain designated officers, and, 
further, that the acceptance by the local agent of an overdue 
premium does not operate to waive a forfeiture of the policy 
on account of nonpayment when due, unless the company knew, 
or could have known, what he had done, and adopted or ratified 
his act, or by its conduct estopped itself to insist upon forfeiture. 
In Cooley's Briefs on the Law of Insurance, vol. 3, p. 2486, it 
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is stated that “an insurance agent, who is only authorized to 
collect and forward premiums, does not have the power to waive 
conditions in the policy or forfeitures arising out of breaches 
thereof.” In Cyc. 860, we find a correct statement of the law 
on this subject, as follows: ‘A waiver by an officer or a general 
agent is binding on the company, but ordinarily a mere soliciting 
agent or collecting agent does not have the authority to waive 
conditions of the policy. The agent intrusted with the making of 
the contract may waive conditions affecting its validity and also 
for forfeiture of the policies.” 

An examination of the authorities cited by this author bears 
out the correctness of the statement. In lowa Life Insurance Co. 
vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204, et seq., 
it is held that “the authority of an agent of an insurance com- 
pany to waive a forfeiture, which had accrued by reason of non- 
payment of a premium note at maturity, cannot be inferred from 
an act of the company in sending such note to the agent for col- 
lecting the same some time before it was due, especially where 
his contract with the company and provisions of the policy pro- 
hibited the exercise of such authority.” The representations, 
declarations, or acts of an agent, contrary to the terms of the 
policy, will not be sufficient, unless sanctioned by the company. 
Phoenix Mutual Insurance Co. vs. Doster, 106 U. S. 33, 1 Sup. 
Ct. 18, 27 L. Ed. 65. There is nothing in this record which in 
any way shows a ratification by the company, or that the course 
of business, or any custom upon the part of the agent, known 
to the company, had previously existed. It is needless to pursue 
this investigation along this line any further, as the decided weight 
of authority is that an agent, with limited powers like Wilson, 
had no authority to extend the time of payment. 

The appellee relies upon London Guarantee & Accident Co. vs. 
Mississippi Central R. R. Co., decided by this court June, 1910, 
and reported in 52 South. 287 et seq., for authority sustaining 
appellee’s position, with the provision in the policy to the effect 
that “no agent, etc., can waive a forfeiture or extend the time 
of payment.” ‘The provision in the Accident Company’s Case, 
which this court held unavailing, was a very different one from 
the provision in this policy. The stipulation in the one case was 
that ‘‘no officer, no agent, and no other representative shall waive,” 
etc. This stipulation brought forth from the court the expres- 
sion that “this clause is a species of refinement, by which the 
corporation withdraws within its invisible and intangible ideality, 
when liability is sought to be imposed upon it, bound by the acts 
of no agent, officer, or other representative,” and for that reason 
held that the stipulation was too broad and comprehensive in its 
terms, and ‘at the same time referring to the distinction which 
was the foundation of Cleaver’s Case in 65 Mich. 527, 32 N. 
\W. 660, 8 Am. St. Rep. 908, as contradistinguished from the case 
of Insurance Co. vs. Earle, 33 Mich. 143. ‘This court in the 





28 Insurance Law Journal Vol. 41. [Jan., 1912 


Accident Co. Case, supra, expressly approved the decision in 
Cleaver’s Case. 

We affirm with emphasis all that was said in L. G. Accident 
Co. vs. M. C. R. R. Co., supra., and at the same time hold that the 
stipulation in the policy in the instant case is reasonable and 
valid. The distinction between the two provisions is as broad as 
the bounding seas. ‘The one attempts to prohibit the waiver or 
modification of any of the provisions of the policy by any one 
in either earth or sky or sea. The broad and sweeping provision 
nullifies itself. The other limits the power to the executive 
ofhcers, or the general agents of the company. Such a pro- 
vision is eminently wise and salutary on the part of the com- 
pany, so as to protect itself from the improvident, unwar- 
ranted, or fraudulent statements and conduct of agents who 
possess mere clerical power, and who perform duties that are 
purely perfunctory, and at the same time safeguards and pro- 
tects the rights of the insured, in that it gives him notice what 
officers and agents of the company he can safely deal with in the 
event he should desire a modification or alteration of the contract, 
or any extension of the time as to the payment of premiums. 

15, 6] We see no reason why a corporation, which necessarily 
contracts through agents, but may have agents of superior or 
inferior authority, should not stipulate, in any contract executed 
in its behalf, that its provisions can be varied by no notice or 
representations not brought home to the actual knowledge of 
one of its principal officers, nor any waiver not authorized by 
them. ‘The stipulation in the policy that “no agent has power to 
modify the terms of the contract, or waive its condition, is notice 
to the insured of the limited authority in these respects, and under 
such a stipulation the insured cannot rely upon any actual con- 
duct of the agent as constituting a modification or waiver.” Such 
is the statement of the rules as laid down in 25, Cyc. 861, and 
such is the generally accepted rule, especially in Connegticut, 
Maryland, Massachusetts, Michigan, New Jersey, New York, 
Ohio, Pennsylvania, Virginia, Washington, and the United States 
Supreme Court. As a general proposition it may be said that 
limitations on the powers of agents, with respect to waivers, are 
valid and binding on the insured, if he has knowledge thereof. 
That the insured in this case had knowledge of these limitations 
cannot be questioned, for the reason that the policy itself speciftic- 
ally provides that “no agent is authorized to waive forfeitures, etc., 
or to extend the time of payment.” And in addition to this 
provision in the policy, the several notices given to the insured 
in this case, four in number, admonished and advised the insured 
that “only the president, a vice president, a second vice president, 
a secretary, or treasurer has power, on behalf of the company, 
to make or modify any contract of insurance or to extend the 
time for the paying a premium, or to waive any forfeiture, or 
to bind the company by making any promise, or by making or 
receiving any representation or information.” The unbroken 
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line of authorities is to the effect that a provision like this in the 
policy is notice to the insured, and that he is bound by it. In- 
surance Co. vs. Sorsby, 60 Miss. 303; Cleaver vs. Traders’ In- 
surance Co., 65 Mich. 527, 32 N. W. 660,.8 Am. St. Rep. 908 ; 
Crook vs. New York Life Insurance Co., 112 Md. 268, 75 Atl. 
388; Cooley’s Briefs on the Law of Insurance, vol. 3, p. 2509; 
Westerfield vs. New York Life Insurance Co., 129 Cal. 68, 58 
Pac. 92, 61 Pac. 667; Porter vs. Friendly Society, 114 Ga. 937, 
4 S. E. 45; Dimick vs. Metropolitan Life Insurance Co., 69 
N. ]. Law, 384, 55 Atl. 291, 62 L. R. A. 774; Ruggles vs. Am. 
Cent. Ins. Co., 114 N. Y. 415, 21 N. E. 1000, 11 Am. St. Rep. 
674; New York Life Ins. Co. vs. Fletcher, 117 U. S. 531, 6 Sup. 
Ct. 837, 29 L. = 934; Ins. Co. vs. Gibbons, 43 Kan. a6. a2 Poe: 
loro, 19 Am. St. Rep. 122, et ubique. 

lf, therefore, the insured had notice that only the general 
agents or officers of the company had power to grant the ex- 
tension of time, how can he be heard to say that he was misled 
or prejudiced by dealing with Wilson, whose duties are merely 
clerical, and limited, administrative, and not executive? It was 
his duty to ascertain the authority of the person with whom he 
was negotiating, or else take his chances on a ratification by the 
company. Insurance companies must have some efficient means 
of enforcing punctuality in the payment of premiums. Their 
contracts may provide for the forfeiture of a policy upon the 
default of the prompt payment of the premium. If they are not 
allowed to enforce this forfeiture, they are deprived of a means 
which they have reserved by the contract of compelling the 
parties insured to meet their engagements. ‘The provision for 
the release of the company from liability on the policy of the in- 
sured, to pay the premium when due, is of the very essence and 
substance of the contract of life insurance. ‘To hold the com- 
pany to its promise to pay the insurance, notwithstanding the 
default of the insured in the making punctual payment of the 
premiums, is to destroy the very contract of life insurance itself. 
Our sympathy with the appellee cannot change our conception 
of the right. The law in its stately steppings, and in its onward 
march for the establishment, enforcement, and maintenance of 
justice, cannot be swerved from the path of duty by the hard- 
ships of individual cases. It is only by a rigid adherence to the 
rules of law that we find safety to life, liberty, or property. The 
weak and the poor are more interested in its enforcement than 
are the strong and the wealthy. ‘The latter can generally pro- 
tect themselves; and it is just as essential now that the law 
should be obeyed as in the days of old, when, amid the thunders 
and lightnings of Sinai, the tablets of stone, upon which were 
written the injunctions of the Almighty, were delivered to the 
children of Israel. 

Reversed and remanded. 
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SUPREME COURT OF MINNESOTA. 


ALLEN et AL. 
vs. 
BAZ ET AL.* 


NOTES—VALIDITY—-CONSIDERATION. 

The evidence does not tend to show a cancellation or release, based upor 
a consideration, of the indebtedness of defendants to plaintiffs, to 
recover which this action was brought. 


(lor other cases, see Insurance, Dec. Dig. § 187.) 


Appeal from District Court, Ramsey County; Hascal R. Brill, 
Judge. 

Action by Herbert W. Allen and another, copartners as Allen 
& Eliason, against Otto Charles Batz and another, copartners as 
Batz & Kroening. From a judgment for plaintiffs, defendants 
appeal. Affirmed. 


Wonpbka & HELM (J. W. Pinch, of counsel), for Appellants. 
H. A. HacrmMan, for Respondents. 
BuNN, J. 

Plaintiffs were copartners under the name of Allen & Eliason, 
and as such were the general agents for Minnesota of the Min- 
nesota Mutual Life Insurance Company. Defendants were co- 
partners under the name of Batz & Kroening. In December, 
1909, each defendant applied through plaintiffs for a policy of life 
insurance in the Minnesota Company. On December 11, 1909, 
the policies were issued and delivered to defendants. ‘The ag- 
gregate amount of the annual premiums on the two policies was 
$302.80. Defendants gave their note’to plaintiffs for the amount, 
payable March 1, 1910. On January 4, 1910, defendant Kroen- 
ing called on plaintiffs, paid $75.50 on account of the indebted- 
ness, and requested the return or cancellation of the note, on 
the ground that they did not wish to have outstanding obligations 
appear on their books. Plaintiffs then destroyed the note. The 
controversy is over what took place at this meeting; plaintiffs 
claiming that the note was destroyed simply as an accommodation 
to defendants, upon their promise to pay the balance of the 
indebtedness by March. Defendants claim that it was then 
agreed that they should pay the premiums quarterly, instead of 
annually, and that the $75.50 was paid as the first quarterly 
premium. It is admitted that the amount paid, though one- 
fourth of the annual premium, was $4.60 less than the quarterly 


* Decision rendered, Novy. 10, 1911. 133 N. W. Rep. 79. Syllabus by 
the Court 
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premium would have been. It also appeared that plaintiffs gave 
defendants receipts for the quarterly premiums. Defendants 
refused to pay the balance of the indebtedness represented by 
‘the note, and refused to pay further premiums. 

This action was brought to recover the indebtedness repre- 
sented by the note, less the payment made. ‘The case was 
tried, and the question of whether there was an agreement on 
January 4, 1910, canceling the note and readjusting the payment 
of premiums on a quarterly basis, was submitted to the jury. 
The jury found with defendants, returning a verdict in favor of 
plaintiffs for the $4.60 admittedly due and interest. Plaintifis 
moved for judgment, as demanded in the complaint, notwith- 
standing the verdict, or for a new trial. The trial court granted 
the motion for judgment, and defendants appealed from the 
judgment entered pursuant to such order. 

Did the evidence reasonably tend to show a defense to plain- 
tiffs’ claim? It is clear that, when defendants gave their note 
to plaintiffs in settlement of the premiums, it constituted an in- 
debtedness to plaintiffs as individuals, based on a valid considera- 
tion. The policies recited that the first annual premiums had 
been paid, and the extension of time was an accommodation by 
plaintiffs, not by the company. The transaction was a com- 
pleted one, and the rights of the parties were fixed. Even ac- 
cepting defendants’ version of what occurred at the meeting in 
January, it falls short of showing a release of the indebtedness. 
It is not disputed that plaintiffs paid the premiums, less the com- 
missions, to the company. Defendants prove no more than that 
they were to pay the indebtedness to plaintiffs in quarterly in- 
stallments, which does not show a cancellation of the indebted- 
ness and a new agreement as to the payment of premiums. Nor 
was there any consideration for such a release or cancellation. 
Plaintiffs’ claim was clear and undisputed. The substituted 
agreement would destroy this claim, and leave plaintiffs with no 
right except to their commissions on such quarterly premiums 
as defendants chose to pay. ‘This would amount to no more than 
a commission on the first quarterly premium. In other words, 
it is an agreement to pay and receive in satisfaction of an un- 
disputed indebtedness a sum much less in amount. Such an 
agreement is without consideration and void. 

We agree with the conclusion reached by the trial court that 
there is no defense to plaintiffs’ claim. 

Judgment affirmed. 
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KANSAS CITY COURT OF APPEALS. 


MIssouRrI. 
GREEN ect ux. 
US. 


SECURITY MUT. LIFE INS. CO.* 


LIFE INSURANCE—OLD LINE POLICY. 

Where a policy issued by an insurance company, organized on the assess- 
ment plan, called for stated premiums, and there was no provision for 
any increase, and no reference was macie to the articles of incorpora- 
tion or by-laws, though those instruments provided that policyholders 
should be liable only for the fees specified in their policy, it was an 
old line, level premium policy, the rates of which could not be in- 
creased. 

(l‘or other cases, see Insurance, Cent. Dig. $$ 430, 431; Dec. Dig. § 193.) 


CON TRACT—WHAT LAW GOVERNS. 
It is within the power of the parties to an insurance contract to establish 
the place, according to the laws of which the contract shall be issued. 


(for other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. $ 125.) 


RESCISSION BY INSURED—MISREPRESENTATIONS—MATER- 
IALITY—ACTION TO RESCIND—EVIDENCE. 

In an action to rescind one insurance policy and reinstate another, where 
plaintiff claimed that defendant's agent, by representing that the rate 
of the old policy would be raised, induced him to take out a new one, 
and that he fraudulently concealed the fact that the new one would be 
subject to a loan, obtaining plaintiff's signature to the certificate of 
loan by subterfuge, the question whether the original policy was such 
that the rates might be raised is merely a circumstance bearing on 
whether fraud was practiced by the plaintiff, which becomes immaterial 
if the fraud can be fully established by other testimony. 

(lor other cases, sce Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 


ACTION BY INSURED TO RESCIND — EVIDENCE — SUF- 
FICIENCY. 

In an action by insured to rescind one insurance policy and reinstate 
another, evidence /ield to show that plaintiff's signature to a certificate 
of loan upon the second policy was obtained by the agent’s fraud. 

(For other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 

RIGHT OF INSURED TO RESCIND—NEGLIGENCE. 

The holder of an insurance policy was induced by an agent to cancel it and 
take another. After surrendering his old policy, the agent had him 
read the application for a new one, and then by substitution of papers 
obtained the holder’s signature to a certificate of loan on the new 
policy. Held that, the agent having hurried the application and mis- 
represented the matters to the insured, insured’s negligence in signing 
the certificate of loan would not prevent him from rescinding the new 
policy and obtaining a reinstatement of the old. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 248.) 


* Decision rendered, June 26, 1911. Rehearing denied, Nov. 6, 1911. 
140 S. W. Rep. 325. 
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RESCISSION—ACTION—DELAY. 

An insurance agent induced plaintiff to surrender his policy for another, 
and at the same time fraudulently secured plaintiff’s signature to 
a certificate of loan. There was nothing in the policy to indicate that 
the certificate of loan had been signed, and it was not mentioned by the 
agent, who told insured that the only additional expense to him would 
be the increased premium. The insured did not learn of the existence 
of such certificate for some four years, and shortly after learning of it 
he brought an action to cancel it, but did not ask the cancellation of the 
policy. In that case, insured took a voluntary nonsuit, and thereafter 
sued to cancel the policy and reinstate the old one. Held, that the 
delay was excusable, since, until it was discovered, the insured was 
guilty of no laches and the bringing of a suit merely for the cancel- 
lation of the locn would not bar plaintiff, because the certificate was 
apparently wholly unconnected with the issuance of the policy. 

(l’or other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 


RESCISSIONS BY INSURED ACTION CONDITIONS PRECE- 
DENT. 

In an equitable action to rescind a contract of insurance, it is sufficient if 
plaintiff in his bill offers to return all benefits received; a tender being 
required only when the rescission is by act of the party claiming the 
right to do so. 

(l-or other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. §$ 240.) 

RESCISSION BY INSURED—KNOWLEDGE OF FACTS. 

\n agent inducing plaintiff to cancel one insurance policy and accept 
another in lieu thereof, and representing that the only added expense 
would be the increased premium, obtained plaintiff's signature to a 
certificate of loan on the new policy by trick and without plaintiff's 
knowledge. When plaintiff discovered the existence of the certificate of 
loan, he brought an action to cancel it. //e/d that, as it was apparently 
unconnected with the new policy, and did not necessarily appear a part 
of the consideration, the bringing of that suit was not such an af- 
firmance of the entire transaction that plaintiff, after taking a 
nonsuit when he learned the claimed connection with the policy, could 
not maintain an action for the rescission of the entire contract. 

(lor other cases, see Insurance, Dec. Dig. § 248.) 

CONTRACTS—RESCISSION. 

While a party seeking rescission must rescind in toto, the right of the 
holder of an insurance policy procured by defendant’s fraud to have 
it canceled and a former one reinstated is not destroyed because the 
holder continued, even after suit, to pay premiums under the second 
policy. 

(For other cases, see Insurance, Cent. Dig. $$ 534-530; Dee. Dig. § 248.) 

ACTION BY INSURED FOR RESCISSION — CONDITION PRE- 
CEDENT. 

Where the holder of an insurance policy was, by the fraudulent repre- 
sentations of the agent, induced to exchange it for another, the holder 
was, at a later time, entitled to rescind the contract and insist upon the 
reinstatement of his original policy, even though the insurance company 
could not be placed in exact statu quo because of the past protection 
of the policy; the fraud having been that of the insurance company, 
so that it must stand the loss. 

(lor other cases, see Insurance, Dec. Dig. § 248.) 


Appeal from Circuit Court, Clay County; Francis H. Trimble, 
Judge. 


Vol. XLI.—3. 
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Action by Calvin Green and wife against the Security Mutual 
Life Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 


CoNKLING, REA & Sparrow, for Appellant. 

FE. E. BALL, CLAUDE HarpwickE, and Bussy Bros. & WITHERs, 
for Respondents. 

Broappus, P. J. 

This is an action in equity to set aside and cancel a life insur- 
ance policy issued by defendant to plaintiff in exchange for a 
prior policy, to reinstate the old policy, and for other relief, the 
nature of which will appear in the statement of the case. The 
circuit judge before whom the cause was tried filed a written 
statement and opinion which so comprehensively, clearly, and ac- 
curately expresses our own views of the case that we adopt 
them as our opinion. They are as follows :— 

“Plaintiffs Calvin Green and Sophia A. Green, husband and 
wife, and, respectively, holder of and beneficiary in a life insur- 
ance policy (No. 57234) issued by defendant in exchange for a 
former policy (No. 7959) bring this suit in equity to set aside 
such exchange, cancel the new policy, reinstate the old, and to 
recover the excess premiums paid on the new policy. 

“The ground of their complaint is that fraud was practiced 
by defendant’s agent upon Calvin Green at the time of the ex- 
change of such policies by obtaining, without Green’s knowledge 
or consent, his signature to a certain ‘certificate of loan,’ claimed 
by defendant to have been executed simultaneously with the 
agreement to exchange policies, and with the application and 
payment of premium for the new one. 


“The certificate of loan states that defendant has loaned on 
policy No. 57234 the sum of $299.10, which with 6 per cent 
interest from date, to wit, October 17, 1903, shall be a lien on 
the policy, and shall be deducted from the amount due thereon 
when the policy is paid. 

“The defendant is a life insurance corporation organized under 
the laws of the state of New York, and, by authority, doing a 
general life insurance business in the state of Missouri. Prior 
to 1899, it was known as Security Mutual Life Association, but 
in that year it was reincorporated and its name changed to the 
one by which it is sued. 

[1-3] “The original policy (No. 7959) was issued October 13, 
1893. Calvin Green was at that time 32 years of age, and, under 
this policy, he was to pay four premiums a year of $4.78 each, 
or $19.12 yearly. No provision existed in the policy for any 
increase in the premium rate, and none whereby the insured was 
bound to pay more than the sums specified therein. No ref- 
erence is made in the policy to the articles of incorporation, nor 
to the by-laws; but by section 6 of the articles it is provided that 
policyholders shall be liable only for the fees, dues, and assess- 
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ments specified in their respective policies. And section I, art. 
7, of the by-laws, states that the amount of fees and dues, and 
the amount and payment of premiums, shall be determined by 
the board of directors, and shall be stated in the policy issued to 
each member; while section 4, art. 2, provides that ‘the policy 
shall be in the form prescribed by the board of directors, and 
shall contain the specific terms of the agreement or contract be- 
tween the association and the insured to whom it is issued.’ 
According to Missouri law, therefore, the policy was an old-line, 
level premium policy, notwithstanding the fact that it was issued 
by a company organized on the assessment plan. Jacobs vs. Life 
Ass'n, 146 Mo., loc. cit. 537, 48 S. W. 462. If this be true, then 
the association had no right to increase the rates thereon. There 
is a provision, however, in the policy stating that ‘the place of 
this contract is expressly agreed to be * * * in New York.’ 
Under the general rule defining lex loci contractus, it is within 
the power of the parties, by the terms of their contract, to 
establish the place according to the laws of which the construction 
of the contract shall be determined. 22 Am. & Eng. Ency. of 
Law (2d Ed.) p. 1325. By another clause in the policy, the 
payment of any money thereunder was conditioned upon its 
being realized from the mortuary payments made by the members, 
or from the reserve fund of the association. And section 5 of 
chapter 175 of the New York Insurance Laws (Laws 1883) 
offered in evidence says that an association issuing such a policy 
shall be deemed to be engaged in life insurance business on the 
gassessment plan. It may be that under the law of New York the 
policy in question is an assessment policy. I have not had op- 
ortunity to examine this question. I have not gone into it 
partly because, in my opinion, its determination is not absolutely 
essential to a proper decision of this case. ‘The question is 
material only as bearing on the truth or falsity of the state- 
ment made by the agent, Simmerman, to Green, as hereinafter 
recited, that if he did: not exchange his old policy for the new one 
the company would have to raise the rate. The truth or falsity 
of this statement is merely a circumstance bearing on whether 
fraud was practiced on Green at the time of the exchange. If 
the court can say from the evidence that fraud was practiced, 
without determining whether this particular statement was true 
or false, then the question whether the old policy is an assessment 
policy or not is not particularly important. 

“Green paid the premiums required of him by this policy, and 
it was in full force and effect at the time he exchanged it for 
the new policy, as hereinafter stated. 

“After defendant had reincorporated into its present status, it 
began getting the policyholders under the old regime to exchange 
their policies for others in the new organization, and one W. W. 
Simmerman was one of defendant’s agents engaged in this work. 

[4] “On May 11, 1904, Simmerman appeared at Carrollton, 
Mo., where plaintiffs resided, and, over the telephone, arranged 
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for Green to meet him at the hotel, and to bring his old policy 
with him. ‘They met in the hotel lobby about 6 o’clock in the 
evening. Simmerman introduced himself and told his business. 
He showed Mr. Green a copy of the new policy, and represented 
that it was much better than the old one. He pointed out the 
benefits mentioned in the new policy, and told him that in case 
of his death his beneficiary would receive not only the $1,000 
due on the policy, but also certain guaranteed additions specified 
therein. He also gave him a card, showing such guaranteed 
additions, and further told him that after the expiration of three 
years he could borrow money on his policy. [lis attention was 
called to the fact that he would have to pay premiums on his 
old policy as long as he lived, and he was then told that if the 
polyy were not exchanged the company would raise the rate 
thereon. ‘The proposition was then made to exchange the old 
policy for a new one on the 20-payment plan, and date it back 
ten vears to the date of his old policy, and, while the future 
premiums thereon site be $20.08 semiannually, instead of 
$4.78 quarterly, still they would cease entirely at the end of 
ten years, and upon Green’s death his wife would receive the 
$1,000 plus guaranteed additions. In short, he was offered a 
20-payment policy on which ten years have already elapsed, and 
was artfully led to believe that the payments he has made for 
ten vears on his old policy will take the place of the first ten years 
of the new one. In fact, he 1s told this in effect, because Green 
asked him if the $20.08 semiannually was all he would have to 
pay, and Simmerman assured him it was. Not a word was said 
to him about any back premiums to be paid on the new policy, 
nor was any note or certihcate of loan or lien on the policy for 
the payment of back premiums, or the creation of a reserve fund 
for it, mentioned in any way. All that Green would have to do 
would be to sign a note for $20.08, the first premium, and an 
application for the new policy. Simmerman was in a great 
hurry, said he wanted to catch a train for Kansas City, and told 
Green that if he was going to exchange policies he must make 
up his mind right away. 

“Green, thus suddenly confronted with this problem, agreed 
to make the exchange, and Simmerman had him to sit down at 
a small table in the corner of the lobby, whereon he had a number 
of papers and writing materials. Simmerman, standing at his 
side, first handed him the application for the new policy, and 
asked him to read it over, which Green did. Simmerman then 
laid the application to one side and handed Green the note, which 
Green read over and then signed. ‘Thereupon Simmerman laid 
on the table the application, or what Green thought was the ap- 
plication, and indicated the place where Green was to sign, 
and Green attached his signature. About two or three minutes 
elapsed between the time Green read over the application and the 
time he signed it. ‘Che moment Green finished signing his name, 
Simmerman quickly picked up all the papers and put them away, 
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handed Green a receipt for his old policy, and hurriedly left the 
hotel. The entire conversation and transaction did not occupy 
over fifteen or twenty minutes. 

“Neither the card given Green by Simmerman, nor the ap- 
plication which he read over before signing, contained any ref- 
erence to a ‘certificate of loan,’ or other lien, whatever. And 
no mention is made of it in the new policy. It says it is ‘granted 
as of date, October 17, 1893, in consideration of the surrender 
and cancellation of policy No. 7959 and of the application for 
said policy and the application for this policy and of the pay- 
ment in advance, October 17, of $20.08 and of the payment of a 
like amount on or before the 17th days of October and April in 
every year thereafter until premiums for twenty years have 
been paid, or until the prior death of the insured.’ These 
‘payments in advance’ evidently refer to the new premiums 
to be paid under the new policy; but, even if they can be 
tortured into a cryptic reference to the ‘certificate of loan’ 
as a payment in advance of all the premiums due in October and 
April in every year thereafter, meaning after October, 1893, the 
date of the old policy, still they cannot be said to furnish to 
the insured any notice of the existence of the certificate of loan. 
The words ‘subject to any indebtedness’ in the paragraph headed 
‘Distribution of Profits,’ cannot be said to refer to the certificate 
of loan, since they occur after the paragraph authorizing the 
loan of the net reserve to the credit of the policy after it has 
been in effect ‘three years, and the natural and only inference 
would be that these words referred to this loan, if made. These 
vague, equivocal, and misleading passages in the new policy not 
only do not notify the insured of the ‘certificate of loan,’ but they 
show an arrangement whereby its existence is artfully concealed, 
and the work of deceiving the old policyholders made easy. 

“Green is positive that he was to execute only two papers— 
the note representing the first new premium and the application— 
in order to effect the exchange; and he knew nothing of any 
certificate of loan, until in July, 1908; when, having learned that 
the company was claiming to hold one against his policy, he wrote 
to it, asking if such were the fact, and in the latter part of that 
month received a reply in the affirmative. Suit was thereupon 
instituted early in August, 1908, to cancel the certificate of loan, 
and, after a trial at the January, 1909, term, nonsuit was taken 
and the present suit instituted shortly thereafter. 

“The application and the certificate of loan are printed on 
paper of the same color, size, shape, and general appearance. 
The printing on each is similar in type, size, and arrangement on 
the page. The word ‘application’ on one, and the words ‘cer- 
tificate of loan’ on the other are on the left-hand margin, in- 
stead of at the top. 

“By the terms of the certificate, there is nothing for the policy- 
holder to do with reference to it, after it is once signed, which 
would call his attention to its existence. The interest thereon 
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is simply added to it until the end of the distribution period, at 
which time whatever profits accruing to the policy shall be ap- 
plied to the payment of the loan. If the profits do not pay the 
loan, the balance remaining unpaid is continued as a loan with 
the same interest, and the dividends accruing on the policy there- 
after are credited on said loan annually, and, if loan is not fully 
paid at death of insured, the amount due thereon is deducted 
from the face of the policy. By the terms of the application, the 
policvholder agrees, on behalf of himself and his beneficiary, 
that in the matter of the distribution of profits, the apportionment 
of dividends, and the determination of the amount due to any 
policy he will ratify and accept whatever the company sees 
fit to do in the premises. So that, when once a_policyholder’s 
signature is obtained to the certificate of loan, it can perform its 
function silently and without warning or disturbance to the policy- 
holder in the least; and it never appears on the scene until it is 
needed for the purpose of making a settlement with the beneficiary 
after the policvholder’s death. Then it is forthwith brought to 
light; and as the company’s methods of distributing profits has 
already been ratified this hitherto unobtrusive little instrument 
becomes a powerful and all-important factor in the adjustment of 
the company’s liability. It is apparent that these circumstances 
show that all the papers, if not actually designed to perpetrate 
a fraud, are admirably well adapted for that purpose, and afford 
a strong temptation to the agent to use fraud and stealth to obtain 
the insured’s signature to the certificate of loan without his 
knowledge. If the loan were called to the insured’s attention, 
it would likely cause the negotiations to fail; while if once his 
signature to it can be obtained without his knowledge the chances 
of discovery are so slight and so remote as to remove all fear 
of the consequences. In other words, the circumstances them- 
selves show, not only an arrangement whereby fraud may be per- - 
petrated, but which also presents a strong temptation to the agent 
to do what the plaintiffs claim in this case that he did do. More- 
over, these circumstances show that it was a comparatively easy 
thing to accomplish. Much easier than to forge the signature 
outright, and much safer for the company afterward. 

“IT have studied the evidence carefully as it came from the 
Witness stand, and am convinced that Green knew nothing of any 
certificate of loan; nor was he in any way told ¢hat he would have 
to pay back premiums, or give a note for them, or create his own 
reserve fund, beyond what he had already paid. Under these 
circumstances, does it matter much whether the old policy is 
an assessment or level premium policy? He is told the company 
will have to raise the rate, and, under the new, it is more than 
doubled ; but, as a partial recompense for such great increase in 
the future, the policy is dated back to his old “policy, so as to 
give him the benefit of the payments he has made, and these 
greatly increased payments will cease at the end of ten years. 
All this without mentioning the certificate of loan, and in the face 
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of his question as,to whether he shall have to pay anything 
further. 

“The evidence shows that the signature to the certificate of 
loan is Green’s signature ; but I am convinced beyond question in 
my own mind that he did not sign it knowingly. I am convinced 
of this from his testimony alone, when considered with the at- 
tendant circumstance and the motives and influences operating 
upon the agent, Simmerman. His conduct, his false statements 
in comparing the old and new policies, his pretense of lack of 
time and great hurry, his demand for an immediate decision, all 
show an evident purpose to defraud. Several other policyholders 
testified to the same method of procedure on the part of Simmer- 
man with them; that they were not told of any necessity for 
any loan to cover back premiums or to create a reserve fund; and 
that they did not knowingly sign a certificate of loan. Of course, 
the fact that they did not knowingly sign it would not show 
whether Green did or not; but it does show an intention on the 
part of Simmerman to conceal the certificate of loan from the 
policyholders, and to effect an exchange of policies without let- 
ting them know of it. In other words, it shows a general scheme 
or purpose on his part to defraud. 

[5] “Green having signed the certificate of loan without knowl- 
edge of it, was he guilty of negligence? I think not. He read 
over both the applica ition and note before he signed them. They 
were the only obligations he was to incur in order to get the 
new policy, according to the representation and assurances made 
him. He was first handed the application and allowed to read it 
over, which he was careful to do. Then, before he could sign 
it, the application is laid to one side and he is handed the note to 
read, and then is allowed to sign it. Then he is handed the ap- 
plication, or what is apparently the application, he had read over 
a moment before, and he signs that also. It is during the few 
moments he is engaged in reading and signing the note that the 
agent performs his little feat of legerdemain by which the cer- 
tificate of loan is slyly inserted in the routine of signing, and 
Green’s signature is obtained to that, as well as to the application, 
both of which are as nearly alike as two papers of that character 
could. possibly be. 

“Tt developed in evidence, on cross-examination, that he also 
signed a receipt surrendering a bond he held under the old policy, 
but, as that was for an insignificant sum, possibly 75 cents, his 
failure to remember signing the receipt for that would not raise the 
presumption that he had also forgotten his signing an obligation 
for almost $300. In fact, the requirement of this additional 
signature only rendered it easier to obtain his signature to the 
certificate of loan, since it afforded a reason for more signatures 
than merely the two to the note and application. On this ques- 
tion of plaintiff’s negligence, 2 Pomeroy’s Equity, p. 322, says: 
‘Fach instance of negligence must depend to a great extent 
upon its own circumstances. It is not every negligence that 
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will stay the hand of the court. The coftclusion from the 
best authorities seems to be that the neglect must amount to 
the violation of a positive legal duty. The highest possible care 
is not demanded.’ 

“In addition to this, the parties to this suit are the same as 
they were at the time in controversy. No rights of innnocent 
third parties intervene. Shall a court of equity close its eyes to 
the fraud and search out and punish the negligence? If Green 
had blindly and oe question signed every paper put before 
him, without reading or being led to think he had read them, 
then he ought perhaps i be “held to all contracts thus signed. 
But he did not do this. He was approached by the agent on an 
exceedingly technical subject, concerning which he could not 
possibly inform himself; he is told numerous false statements 
concerning his status and rights therein; a new proposition on 
this technical subject is presented to him; he is told that he has 
only two things to do in order to get the benefit of this new 
proposition—sign a note and application and surrender his old 
policy. He carefully asks if the premium stated is all that he will 
have to pay, and is assured that it is. He also takes the pre- 
caution to read over the obligations he is to sign, and then, hurried 
by the agent, he signs what he thought he had read over. Under 
these circumstances, there was no negligence, such as would ex- 
cuse the fraud. In fact, strictly speaking, negligence never does 
excuse fraud. In those instances, where it is loosely said to do 
so, it is rather negligence taking the place of fraud; that is to 
say, the condition from which the party complaining seeks. to 
escape was brought about by his negligence and not by the fraud. 

jo] “tt is contended by the defendant that plaintiff ought not 
to recover because the evidence does not show the precise method 
by which the signature was fraudulently obtained, and that de- 
fendant’s objection to the introduction of any evidence under the 
petition ought to have been sustained. In answer to the first part 
of this contention, it may be said that courts of equity, sitting to 
redress wrongs, are concerned more about the existence of the 
fraud than they are about the protean methods of its accom- 
plishment. If, after uncovering a fraud, they must understand and 
follow all its devious and underground ways before smiting it with 
the power of their might, then in many cases they would be pain- 
fully weak and helpless. 

[7] “So far as the sufficiency of the petition is concerned, no 
motion to make it more definite and certain was filed, and the 
mere objection to the introduction of any evidence cannot pre- 
vail, provided the court has jurisdiction and the petition contains 
any cause of action, however imperfectly stated. The petition 
in this case does not contain contradictory allegations that mutu- 
ally destroy each other. If it did, the objection to the introduction 
of any evidence thereunder might be good. In substance, the 
petition alleges that the certificate of loan is not plaintiff's act; 
that he never executed it; that if his genuine signature is to the 
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instrument it was obtained fraudulently, by substituting the cer- 
tificate for the application, or by some other trick, whereby plain- 
tiff’s signature was obtained without his knowledge or consent. 
The further r allegation that the signature is perhaps not genuine, 
but was forged, is not contradictory of the fundamental allega- 
tion of the petition, namely, that the certificate of loan was never 
executed by him. The petition, therefore, did state a cause of 
action, and the objection to the introduction of any evidence 
thereunder was properly overruled. 

[8] ‘““Much more serious questions are raised, however, by de 
fendant’s contention that plaintiffs ought not to recover, first, 
because Green did not rescind promptly and notify defendant 
thereof ; second, that he did not, as a condition precedent to his 
right to rescind, tender back to defendant, either before suit or 
on trial, that which he had received under the new contract; and, 
third, that he did not rescind in toto, but elected, after discovery 
of the fraud, to stand by the trade and to insist on his rights 
under the new policy. ‘These features of the case embody the 
real difficulty the court experienced in reaching a. satisfactory 
conclusion in the matter, and are what caused it to hesitate be- 
fore rendering judgment herein. 

“In arriving at a correct solution of these phases of the case, 
we must always bear in mind the peculiar relative position and 
situation of the parties hereto; and because of this resort must 
be had to general principles, rather than to adjudicated cases, 
not based on similar facts. 

“As hereinbefore shown, after Green’s signature to the cer- 
tificate of loan had been once obtained, there was nothing to 
call his attention to it, and therefore he could not, by reasonable 
diligence, have discovered its ex cistence. So that his delay in 
bringing suit from 1904 to 1908, and his payment of premiums 
on the new policy during that time, and his claiming insurance 
thereunder, ought not to be held against him. In the latter part 
of July, 1908, he learned for the first time of the existence of the 
certificate of loan, and received a copy of it. On August 7th 
thereafter, he instituted suit to cancel the certificate of loan, but 
did not ask for the rescission of the new and the reinstatement of 
the old policy. After the evidence was submitted in the case at 
the January, 1909, term, plaintiff took a nonsuit, and on Febru- 
ary 9, 1909, instituted the present suit to annul or rescind the 
entire new contract and reinstate the old. Now, if the a 
of loan was not a part of the consideration for the new policy, ¢ 
in other words, if it was a separate, divisible, and ‘mligeiiieds 
contract in itself, having no connection with the delivery and 
acceptance of the new policy, then, of course, the first suit to 
cancel the certificate of loan could have been maintained without 
disturbing the new policy. In fact, this first suit was not to 
rescind a contract acknowledged by plaintiffs to have been en- 
tered into and from which they seek to escape on account of 
fraud, but it was a suit to have the court to declare that which 
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Was apparently a contract to have no existence as such. The 
petition therein seems to have proceeded on that theory. And it 
must be remembered that, from plaintiff’s standpoint, the cer- 
tificate of loan had no connection whatever with the issuance or 
validity of the new policy. He knew nothing of the certificate 
when he accepted the policy and agreed to pay premiums there- 
under. Neither the application for the new policy nor the new 
policy itself says anything about the certificate, nor of its being 
founded upon or having any connection with it whatever. On the 
face of the certificate, it is a straight-out, unconditional loan of 
$299,10 on the policy, stating that Green has borrowed that sum 
on it. So that on the face of the papers there is nothing any- 
where to show that the certificate is not what it purports to be— 
a separate, divisible, and independent contract—but is merely one 
of several agreements entered into simultaneously as a part of 
one general contract. Of course, if it was the latter, then the 
suit to cancel the certificate alone could not have been main- 
tained. After hearing the evidence, and having a more thor- 
ough knowledge of the facts and of defendant's contentions in 
the matter, plaintiffs deemed it advisable to take a nonsuit and 
bring another, which would conform more nearly to the possible 
facts and defendant's theory of the case. The situation of plain- 
tiffs was different in that suit from that of a party seeking to 
set aside one part of a contract he knew he had entered into, 
and which he knew, at the time he entered into it, was insepar- 
ably connected with the entire agreement. In such case, the 
party knows he has entered into two branches of one indivisible 
general contract, and therefore, by holding on to one branch of 

. he necessarily elects to ratify the whole, and will not be al- 
ea to disaffirm one branch, while holding on to the other. 
But in the case of the plaintiffs, there is nothing in their minds, 
nor on the face of the contracts themselves, to show that the 
certificate of loan is only one branch of the contract, and that the 
other branch, the new policy, is dependent upon it. In fact, the 
face of the certificate 1s quite to the contrary. It shows merely 
a straight-out loan made on the policy, and, by necessary in- 
ference, must have been executed, not in connection with or as a 
foundation of the new policy, but after it had come into existence 
as an independent contract between the parties. ‘They had the 
right to ayer on the theory that it was a divisible contract. 

[9] “‘A divisible contract is one, in its nature and purpose, 
susceptible of division and apportionment, having two or more 
parts in respect to matters and things contemplated and em- 
braced by it, not necessarily dependent upon each other; nor 
is it intended by the parties that they shall be.’ The question 
whether it is divisible or not ‘depends largely upon the intention 
of the parties, as determined from the language of the contract 
and the subject-matter.” 7th Am. & Eng. Ency. of Law (2d 
Ed.) p. 95. Even if plaintiffs, at the time of discovering the 
fraud, were made aware of defendant's contention that the con- 
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tract of exchange was entire, still this should not prevent them 
from proceeding on the theory that .it was divisible, since it 
was clearly divisible, so far as plaintiff's intentions and the lan- 
guage of the contract were concerned. ‘They might well proceed 
upon the theory and obtain the court’s judgment as to whether 
the contract was entire or divisible. And it might be that the 
court could have, in that first case, held that the contract was en- 
tire, and yet proceed to give relief by requiring as a condition 
precedent thereof that plaintiff should bring in for cancellation 
the new policy, and have the old one reinstated under an amended 
prayer. But after the evidence was in and the court had given 
an intimation that in its opinion the contract was entire, and for 
that reason relief could not be granted, ought plaintiffs to be 
denied further hearing, simply because they adopted the sug- 
gestion of that court, and agreed with defendant’s contention 
therein, and dismissed suit, in order that they might bring 
another in accordance with defendant’s theory, and in which 
they could have defendant placed more nearly in statu quo? The 
foregoing observations apply, it seems to me, to all three of the 
objections, above specified, to plaintiffs’ recovery. But, whether 
they do or not, plaintiffs ought not to be denied equitable relief 
on the ground of failure to act promptly. Upon discovery of 
the fraud, and learning for the first time of the existence of the 
certificate, they bring suit to cancel it without rescinding the old 
policy. So far as they know, the policy is not connected with or 
dependent upon the certificate at all. When they learn that de- 
fendant claims the certificate was a part of the consideration 
for the new policy, and that the evidence may tend to support 
that view, from defendant’s standpoint at least, they dismiss and 
institute another suit, disaffirming the entire contract. Hence they 
are not chargeable with failing to act promptly, nor with dis- 
athrming the contract, simply because in the first suit they did 
not ask to have the entire contract rescinded. 

[10] “The second ground of defendant’s objection, noted 
above, that plaintiffs have not tendered before suit that which 
they have received under the new contract, ignores the distinction 
between actions at law based on a rescission by act of the party, 
and a suit in equity to obtain a rescission. In the former, he 
must tender to the opposite party all that he has received. In the 
latter, it is not necessary to do this before suit, but it is suf- 
ficient if he offers to do so in his bill. 24 Am. & Eng. Ency. 
of Law (2d Ed.) p. 621; Whelan vs. Reilly, 61 Mo., loc. cit. 
569; Paquin vs. Millikin, 163 Mo., loc. cit. 105 [63 S. W. 417, 
1092]. The plaintiffs in this case ask for an annulment or rescis- 
sion of the contract, and, as an incident thereto, pray for the 
cancellation of the certificate and new policy and a reinstatement 
of the old; and also with this prayer for cancellation they pre- 
sent the new policy for the court to act thereon. It would seem 
that in equity this is all that is required. 

fir] “The third ground of defendant’s objection to plaintiffs’ 
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recovery is that Green did not rescind in toto, but, after dis- 
covering the fraud, elected to stand by the exchange and to in- 
sist on his rights under the new policy by paying the premiums 
thereunder. !t will be remembered that up to the dismissal of 
the first suit in January, 1909, the case was not a suit to rescind 
at all. Plaintiff Green knew nothing of the certificate at the time 
he accepted the new policy; nor did he accept it as based on 
the certificate, or as having anything whatever to do with it. 
Hence his first suit was not to rescind a contract, but to have the 
court declare that a certain instrument defendant was claiming 
to be an obligation of plaintiffs was, in fact, no contract at all 
and had never been entered into. When, however, the evidence 
is adduced, and it is seen that, from defendant’s standpoint at 
least, the new policy was issued on the certificate as a part of the 
consideration, and the two were therefore parts of the same trans- 
action, plaintiffs dismiss the suit, and ask that the entire new con- 
tract be annulled and the old reinstated. Consequently, until the 
dismissal of the first suit, plaintiffs were not required to relinquish 
their rights under the new policy, since, so far, as they knew its 
force as a contractual obligation had nothing to do with the cer- 
tificate of loan. ‘They could in no wise be said to have elected 
to affirm the new policy, including the certificate of loan, until 
they were convinced that the new policy was founded upon and is 
a part of the certificate. 

[12] “But, having discovered that the two are inseparably con- 
nected, and having brought this suit to set aside the entire new 
contract, will the payment thereafter of premiums called for in 
the new policy be such an affirmance and ratification of the policy 
and certificate as to preclude plaintiff's recovery? On this point, 
it is well to remember the reason for the requirement that persons 
seeking a rescission must rescind in toto. It is simply the maxim 
that ‘he who seeks equity, must do equity,’ and the reason under- 
lying this maxim is that the party must relinquish every benefit 
he has acquired under the contract he seeks to rescind, in order 
that the parties may be placed in the same situation they were in 
before the obnoxious contract was entered into. Now, in what 
way are the plaintiffs refusing to do equity, or in what way 
are they refusing to give up any benefits they may have under 
the new policy? Certainly, since the institution of the new 
suit, they cannot be said to be claiming under it, since they are 
asking the court to cancel it. Can it be said that by paying the 
premiums under the new policy they are refusing to do equity, 
or to put the opposite party in statu quo? The premiums under 
the new policy are more than twice those under the old. Can 
the defendant complain of plaintiffs’ inequity because it receives 
from plaintiffs more than double the amount due under the con- 
tract which plaintiffs say should be reinstated? The paying of 
these increased premiums is not keeping back some of the bene- 
fits of the trade sought to be annulled. The shoe is on the other 
foot. Instead of keeping back certain benefits, the plaintiffs are 
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relinquishing to defendant benefits which should not go to it, 
if plaintiffs’ contention be true. 

13] “But defendant urges that plaintiffs have had the benefit 
of the increased insurance during the years that have elapsed 
since the issuance of the new policy, and, since they have had it, 
they should not be allowed at this late day to rescind the con- 
tract. It might be well to inquire what additional insurance the 
plaintiffs received under the new policy over that in the old. 
‘The premiums under the new are more than double those of the 
old. ‘The face of the two policies are the same, to wit, $1,000. 
There are certain guaranteed additions in the new policy, but, 
with the certificate of loan in force, they will be promptly absorbed 
by it, and if the insured lives beyond the premium-paying term 
of the policy (which would give the defendant the benefit of the 
greatest number of premiums) these additions cease, and the 
policy drops back to the face again; and upon the death of the 
insured this face is to be reduced by the amount of the certificate 
of loan, with interest. It is true the amount of money payable 
on the old policy 1s conditioned on the same being realized from 
the mortuary payments, or from the reserve fund. There is no 
evidence, however, that these funds were insufticient to pay the 
face of the policy, either at the time it was exchanged or at any 
time during the years that have since elapsed. Hence the ad- 
vantage of the insurance under the new policy over that under 
the old is not established by reason of the provision in the old 
policy that the amount payable thereunder is dependent upon 
the funds on hand. If there is any additional insurance or in- 
creased benefit accruing to plaintiffs under the new policy over 
what they were entitled to under the old, the same is not readily 
apparent. Defendant's actuary, Mr. Dickinson, admitted on the 
stand that during the twenty-vear period. (which has not yet 
elapsed) the insurance to plaintiffs would amount to practically 
the same under the new policy as under the old. The court, how- 
ever, is not an insurance expert, and there may be some additional 
benefits accruing under the new policy which the court has over- 
loc yked. 

“But, conceding that under the new policy plaintiffs have had 
the benefit of increased insurance, still, will that prevent their 
rescinding in this particular case?. The reason for refusing a 
rescission where one party has obtained a benefit he does not 
restore is that the parties cannot be placed in the same situation 
they were in at the time the contract was made. But that reason 
does not exist here. The parties can be restored to the situation 
they formerly occupied. It is true that in the years elapsing since 
the exchange defendant, by the death of Green, might have been 
called on to pay under the new policy, but, as a matter of fact, 
it has not, and the defendant's situation has not changed. But 
even if it has, whose fault is it? Certainly not the ‘plaintiffs. 
They did not secure the exchange of the policies. They were in- 
duced to accept the new policy without knowing the real con- 
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sideration on which it was issued. ‘This fact was fraudulently 
concealed from them by defendant’s agent. In such cases, the 
rule is that, where the impossibility of restoring the status que 
results from the fraud of the defendant, without any fault on 
the part of the plaintiff, rescission will be granted and justice 
done between the parties as near as circumstances will permit. 
24 Am. & Eng. Ency. of Law (2d Ed.) p. 623; Paquin vs. Mil- 
likin, 163 Mo., loc. cit. 107 [63 S. W. 417, 1092]. 

“In my opinion, therefore, it havi ing been established that plain- 
tiff Green was induced to exchange policies and to pay additional! 
premiums through fraud practiced upon him without fault or 
negligence on his part, and there being nothing to prevent the 
parties being placed in statu quo, the plaintiffs are entitled to have 
the exchange of policies set aside, the certificate of loan and new 
policy annulled, and the old policy reinstated. 

“As to recovering the excess premium paid up to and including 
October 17, 1908, there have been eleven premiums paid without 
knowledge of fraud, involving the integrity of the new policy. 
In each of these there was an excess payment of $10.52, ag- 
gregating the sum of $126.74. ‘The interest on this excess sum 
amounts to $25.99, making in all the sum of $152.73, together with 
two excess premiums paid since institution of suit, amounting to 
$21.04, aggregating $173.77, which plaintiffs are entitled to re- 
cover in addition to having the other relief above stated. Decree 
in accordance herewith is therefore ordered.” 

For the reasons stated by the learned circuit judge, the judg- 
ment is affirmed. All concur. 
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SUPREME COURT OF MISSISSIPPI. 


GRAND LODGE (Cotorep) K. P. or Mississippt. 


vs. 
JONES (No. 15,270.)* 


MUTUAL BENEFIT SOCIETY—REINSTATEMENT OF MEMBERS 
—AMOUNT REQUIRED—KNOWLEDGE. 

Where a member of a mutual benefit society, in arrears for dues, but en- 
titled to reinstatement, paid an insufficient amount for that purpose to 
the collector, which he received as the amount necessary to accomplish 
a reinstatement, the mistake, in the absence of proof that the person 
making the payment knew she was not paying enough, and with that 
knowledge deliberately misled the collector, was his mistake, for which 
the society, and not the member, was responsible. 

$ 760.) 

MUTUAL BENEFIT SOCIETY — CONSTITUTION — CONSTRUC- 
TION. 

The constitution and by-laws of a mutual benefit society, relied on to 
defeat a recovery on a certificate, are to be construed strictly against 
the insurer and in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. $ 603.) 


MUTUAL BENEFIT SOCIETY — CONSTITUTION—SUSPENSION 
OF MEMBERS. 

The constitution of a benelit society provided that a member in arrears to 
his local lodge to the amount of $3, who had been notified to pay the 
same at a stated time, should be suspended by the chancellor com- 
mander in open session, and a record thereof entered in the minutes 
of the lodge, provided that no lodge could suspend a member for non- 
payment of their local lodge dues or endowment, without first having 
notified him under seal of the lodge. //eld, that such provision, 
being the fundamental law of the order, prevented a suspension of a 
member without notice to him under the seal of the lodge, regardless 
of other conflicting by-laws. 


(For other cases, see Insurance, Dec. Dig. 


(For other cases, see Insurance, Dec. Dig. § 751.) 


MUTUAL BENEFIT SOCIETY — CONSTITUTION — CONSTRUC- 
TION. 

The constitution of a mutual society divided its members into two 
classes, viz., those belonging to the endowment rank and those only 
entitled to sick benefits. The constitution provided that a member in 
arrears for dues, who has been notified to pay the same under the 
seal of the lodge, may be suspended in open session; but another sec- 
tion declares that a member, while receiving sick benefits, cannot 
become in arrears so as to debar him therefrom, the relief committee 
being authorized to pay the master of finance from the amount drawn 
for the member’s weekly benefit a sum sufficient to prevent his 
becoming in arrears for the amount of the three months’ dues. Held, 
that the latter section dealt only with benefits received by members 
while they were alive, to relieve suffering and distress, and had no 
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application to suspension of members for nonpayment of assessments 
levied on the endowment rank. 


(lor other cases, see Insurance, Dec. Dig. § 750.) 


MUTUAL BENEFIT SOCIETY — SUSPENSION — REINSTATE- 
MENT. 

The constitution of a mutual benefit society required payment of specified 
assessments, and declared that any lodge or member, failing to for- 
ward its report and taxes on or before the tenth day after the same 
shall have become due, because of such failure forfeits his right to 
henelits; but the member so suspended might reinstate by paying $2.25, 
»rovided he had not been out of the order for six months, and if he 
iad been out for three months he should furnish a certificate of good 
iealth. //e/d that, where a member had never been suspended, he was 
entitled to reinstatement at any time, whether he was in good or bad 
vealth, on paying the amount required. 

(lor other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 


Appeal from Circuit Court, Covington County ; W. H. Hughes, 
Judge. 

Action by Mrs. E. E. Jones against the Grand Lodge 
(Colored) Knights of Pythias of Mississippi. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


\. J. LaritaM, for «lppellant. 
\Warkins & Warkins and W. U. Cortney, for Appellee. 


_ Mayes, C. J. 

In May, 1903, Eugene E. Jones became a member of the En- 
dowment Rank of the Grand Lodge of the Colored Knights of 
’ythias, procuring a life insurance policy therein for the sum 
of S600, payable at death. It is conceded that the insured con- 
tinued a member in good standing up to April 10, 1910, at which 
time it is claimed that he defaulted in the payment of his en- 
dowment dues, and forfeited thereby the benefit sought to be 
secured by the policy. Eugene E. Jones died on the 23d day of 
May, 1910. ‘This suit is brought by the wife to recover the 
amount of the insurance. ‘The premium to be paid in order to 
keep up the insurance under the policy was $7 per year, payable 
quarterly in payments of $1.75, payments falling due on the rst 
day of January, April, July, and October of each year. Jones 
made all payments up to April 1, 1910. When this last payment 
became due the collector for the lodge states that Jones informed 
him that it would be inconvenient for him to pay the dues for 
the quarter commencing with April, and that he intended to let 
this payment lapse, and reinstate himself at the next premium 
date, which was on the Ist of July following. On the 2oth day of 
May, 1910, Jones was taken ill with appendicitis, and left Collins, 
the place where he was living, for the purpose of going to Jack- 
son, Miss., for medical treatment. He reached Jackson, and died 
three days later; that is to say, on the 23d of May, 1910. On 
the day that Jones left Collins, his wife went to the collector for 
the local lodge at the request of her husband, it seems, and gave 
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him $1.75 in payment of all dues up to April. This collector 
received the money, but stated at the time it was received, accord- 
ing to his testimony, that he would send the amount of the pre- 
mium to the Grand Lodge, but that it would not straighten out 
the insurance unless it should be accepted. At the time it seems 
that the Grand Lodge did not know of the illness of Jones, but 
the collector did. When the collector sent the money to the 
Grand Lodge, he did not explain that Jones was then ill. The 
othcer of the Grand Lodge to whom the dues were sent notified 
the collector that he must get fifty cents more to make the full 
amount required to reinstate; that is to say, instead of $1.75, he 
should have collected $2.25. In the meantime Jones died. Ap- 
plication was made for proofs of death, which were declined to 
be furnished, on the ground that nothing was due under the 
policy. After the burial of Jones the collector accepted the re- 
maining fifty cents which had not been paid, but it seems that 
this was never sent to the Grand Lodge, but tendered back to 
the appellee after the Grand Lodge denied liability. 

[1} While section 3, p. 37, of Endowment Laws, requires that 
the sum of $2.25 be paid before reinstatement can be had, after 
failure to pay premiums on the roth day of the month that same 
become due, and while it appears that only the regular premium 
of $1.75 was tendered to and received by the collector, it further 
appears that both of them thought she was paying the proper 
amount in order to pay all arrears due, and the above amount 
was paid and received in that belief. If either was bound to 
know the correct amount, it was the agent of the insurance com- 
pany, and not the person paying the premium. In the absence 
of proof that she knew she was not paying enough, and with this 
knowledge deliberately misled the collector, and refused to pay 
the proper sum for reinstatement, the mistake is the mistake of 
the collector in not demanding the right amount, and, if either 
must suffer, it must be the insurance order, and not the insured. 

[2] The by-laws and constitution of the order seem somewhat 
conflicting in many of their provisions. When the constitution 
and laws of the order are being construed in a controversy grow- 
ing out of an insurance policy, they are to be construed most 
strictly as against the insurer and in favor of the insured. The 
constitution and by-laws of this order are relied upon to defeat 
this insurance policy, and no different rule applies in the construc- 
tion of insurance policies issued by fraternal orders than is ap- 
plied in construing all other policies of insurance. The by-laws 
and the constitution permitted Jones to reinstate himself by pay- 
ing $2.25 within three months from the default, whether in good 
or bad health. We will undertake to show later on that such is the 
law controlling the Endowment Rank, though it is different as to 
sick benefits. 

[3] Our attention is called to many clauses found in the con- 
stitution and by-laws of the order. We will now notice these cita~ 
tions. Our attention is first called to section 1, p. 15, of the con- 
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stitution of the order. This section provides that: “A member 
who is in arrears to his local lodge to the amount of three dollars, 
dues and fines, assessments and endowment, and has been notified 
to pay the same at a stated time, shall be suspended from his 
lodge by the chancellor commander in open session, and a record 
of such suspension shall be entered on the minutes of the lodge ; 
or if any member shall fail to pay his endowment on or before 
the 10th day of the month of the first quarter as set forth in the 
endowment law, such member shall stand suspended: Provided, 
however, that no lodge can suspend a member for the nonpay- 
ment of their local lodge dues or endowment, without first hav- 
ing notified him, with the seal of the lodge attached.” This 
section makes it imperative that before any member can be sus- 
pended for any dues of any kind he must have notice with the 
seal of the lodge attached, and his suspension must be by the 
chancellor commander in open session, and a record of the sus- 
pension must be entered on the minutes of the lodge. This re- 
quirement is a requirement of the constitution of the order. No 
such action was taken in regard to Eugene E. Jones, the de- 
ceased member. He was never notified or suspended in open 
session. It follows that on the 20th day of May, when this pay- 
ment of dues was made by Jones’s wife, although in default of 
premiums, he was still a member of the order and entitled to re- 
instatement at any time. 

But it is argued that, if it be conceded that he was entitled 
to be reinstated, he did not pay what was required for reinstate- 
ment, and that his reinstatement could only date from his re- 
covery, and, since he did not recover, the order was not bound 
to pay anything under the policy. In this connection our atten- 
tion is called to section 2, art. 10, p. 27, entitled “Benefits.” This 
section is found under the constitution for the government of 
subordinate lodges. In order to have a full understanding of 
these laws, it is well to call attention to the fact that the various 
sections cited to us are dealing with different duties of the order. 
Section 1, on page 15, which we have heretofore referred to, is 
a section of the constitution of the order in accordance with 
which all constitutions and by-laws made for the government of 
subordinate lodges must agree. If the constitution and laws of 
the subordinate lodges conflict with the above section of the 
chief and controlling law of the order, they have no force. If 
this was not the case, the subordinate lodges could destroy the 
order. Now, the above section of the constitution prohibits the 
suspension of any member for the nonpayment of his endowment 
when due, unless such member shall have notice with the seal of 
the lodge attached. Any law of the order which conflicts with 
this is a nullity, whether it be a by-law of the Grand Lodge or 
a subordinate lodge, so long as this section of the constitution 
stands. 

[4] While it is true that section 2, art. 10, P. 27, of the consti- 
tution for subordinate lodges provides that: “A member, while 
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receiving weekly benefits from his lodge, cannot become in ar- 
rears so as to debar him therefrom; the relief committee being 
authorized to pay the master of finance from the amount drawn 
for his weekly benefits a sum sufficient to prevent his becoming 
in arrears for the lodge the amount of three months’ dues. It 
a knight shall become in arrears for one dollar and fifty cents 
($1.50) in his fines, dues and assessments, and pay the same while 
he is sick or disabled, his good standing shall date from his re- 
covery’’—yet this section has nothing to do with the Endowment 
Rank. It is dealing with benefits which may be received by a 
member while alive, for the purpose of relieving suffering or dis- 
tress. The benefits here spoken of are benefits distributed by the 
lodge in its fraternal capacity and not as an insurance organiza- 
tion. These benefits may be received by a person who has no 
endowment in the order. The above by-law is a valid one, when 
applied to the cases comprehended within its terms. It does not 
conflict with the constitution of the general order, because it 
does not attempt to suspend a member. The local lodge may 
regulate when and how it will distribute its benefits. 

The deceased was a member of the Endowment Rank, and, 
since we have shown that his rights under the insurance policy 
are not affected by the laws before cited, we come now to con- 
sider the by-laws governing that rank. This rank is controlled 
by section 3, p. 37, which provides that: “Every knight in the 
order shall pay to the Endowment Bureau the sum of seven 
dollars ($7) per annum, payable in advance, in quarterly pavy- 
ments, in addition to his regular monthly dues. It shall be the 
duty of the chancellor commander of the lodges in this grand 
jurisdiction to forward to the Grand Master of Exchequer on 
or before the 1st day of January, April, July and October of 
each year the sum of one ‘dollar and seventy-five cents ($1.75) 
for every member borne upon their lodge rolls, together with the 
roster of their membership of the lodge and its location and 
number. Any lodge or member, failing to forward its report 
and taxes on or before the tenth day after the same shall have 
become due, because of such failure forfeits his right to the 
benefits of the endowment law, under section I, art. 2, of the 
endowment law, and the lodge or lodges, member or members 
so suspended may reinstate it or themselves by payment of two 
dollars and twenty-five cents ($2.25) per head: Provided, how- 
ever, said lodge or members shall not have been out of the order 
for six months. * * * Provided, that when a member has 
been suspended for three months only, a certificate of his good 
health must be issued by the chancellor commander and two 
other members of the lodge before reinstating.” 

[5] If the section quoted above means that a lodge or member 
is ipso facto suspended on failing to forward “its report and taxes 
on or before the tenth day after same shall have become due.” 
and without notice and suspension as is required by section 1. 
p. 15, of the constitution of the entire order, then it is to that ex- 
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tent, at least, a nullity. Jones never had been suspended from 
the order for any period of time. He was entitled to reinstate in 
the Endowment Rank under section 3, p. 37, of the endowment 
law at any time by paying $2.25, whether in good or bad health. 
It was not necessary for him to have “a certificate of good health 
issued to him by the chancellor commander and two other mem- 
bers of the lodge before reinstatement,” because this clause only 
applies to suspended members, and Jones was not a “suspended 
member” under the constitution of the order. Only $1.75 was 
paid for reinstatement as a matter of fact; but this was the fault 
of the representative of the lodge, and not the fault of the rep- 
resenative of the insured. 

This case depends mainly on its facts. The trial court heard 
the case as judge and jury, and in our judgment was correct in 
awarding judgment for plaintiff in full amount of policy. 

Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


NORTHWESTERN MUT. LIFE INS. CO. 


NEAFUS 


LIFE INSURANCE — CONTRACT — “MEDICAL EXAMINATION.” 

A “medical examination” of an applicant for life insurance within a re- 
ceipt of the first annual premium, which recites that an application 
has been made, that the first annual premium has been collected, pro- 
vided the application is appproved, and in that event the insurance will 
be in force from the date of the medical examination, is a final ex- 
imination, and not an examination to be retained by the examiner, 
under an agreement with the applicant, contemplating a subsequent 
examination, but the applicant may decline to submit to another ex- 
amination, and thereby make the examination final. 


(lor other cases, see Insurance, Cent. Dig. § 195; Dec. Dig. § 130.) 


LIFE INSURANCE — CONTRACTS — APPLICATION AND AC- 
CEPTANCE. 

A receipt, issued by a life insurance agent to an applicant for insurance, 
reciting that an application for a policy has been made, that the first 
annual premium has been collected, if the application is approved, 
and in that event the insurance will be in force from the date of the 
medical examination, does not create a contract of insurance from 
the date of the examination, until the application for insurance 
has been acted on by insurer, especially where the applicant is not a 
desirable risk. 


(For other cases, see Insurance, Cent. Dig. § 106; Dec. Dig. $ 130.) 


Decision rendered, Nov. 28, 1911. 140 S. W. Rep. 1026. 
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CONTRACTS—CONSTRUCTION. 

The rule that contracts of insurance must be liberally construed in favor 
of insured does not authorize the court to put into an insurance con- 
tract words that would make a radical change in its meaning, or that 
would make for the parties a contract they did not themselves make. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 2905; Dec. Dig. § 146.) 
LIFE INSURANCE — CONTRACTS — APPLICATION — ACCEPT- 
ANCE. 


Where an application for life insurance, subject to approval by insurer, is 
made, and the soliciting agent gives a receipt, acknowledging that an 
application has been made, that the first annual premium on the policy 
has been paid, provided the application is approved, mere delay in 
acting on the application, which, if acted on, would be rejected, does 
not fix liability on insurer from the date of the application. 


(For other cases, see Insurance, Cent. Dig. § 199; Dec. Dig. § 130.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Linnie B. Neafus against the Northwestern Mutual 
Life Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed. 


TYLER BARNETT, for Appellant. 

Buuuitt, RyAN & HEMPHILL, for Appellee. 

CARROLL, |. 

On the 23d of July, 1908, T. J. Neafus applied to the appellant 
for a policy of life insurance in the sum of $1,000, payable to 
his wife, the appellee. The application was made upon a printed 
form, in which it was provided that: “I agree that if the amount 
of the premium on the insurance herein applied for is not paid 
when this application is made, no contract of insurance shall be 
deemed made, and no liability on the part of said company shall 
arise until the policy shall be issued and delivered to me, nor 
until the first premium shall be actually paid while I am in good 
health ; but that if the amount of said premium is paid at the date 
of making this application, the receipt for the advanced payment 
of ‘premium given me if on the form now attached hereto shall 
determine the conditions upon which and the time when the in- 
surance applied for is to take effect.” 

The first premium was $27.71, and for this amount Neafus, at 
the time he made the application, executed to L. L. Anderson, 
agent of the company, his note, due October 12, 1908. There- 
upon Anderson issued to Neafus the following receipt: “An 
application for a one thousand dollar policy having been made by 
T. J. Neafus to the Northwestern Mutual Life Insurance Com- 
pany, there has been collected the sum of $27.71 to be considered 
the first annual premium on said policy ; provided the application 
is approved by the company at its home office; and, in that event, 
the insurance as applied for will be in force from the date of the 
medical examination; if the application is. not so. approved, tire 
sum collected will be returned.” 
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On the same day, Neafus was examined by Dr. Woody, the 
medical examiner for the company, and as a part of the medical 
examination answered a number of questions propounded to 
him. Neafus died suddenly on September 5, 1908, and before 
either the application or the medical report had been forwarded 
‘o the company. The company declined to pay the insurance, upon 
the ground that no medical examination had been made, and for 
the further reason that the application was not accepted during 
the life of the applicant, and would not have been accepted at 
any time before this suit was brought to recover it. 

lt appears from the uncontradicted evidence introduced upon 
the trial that the medical examination of Neafus disclosed that 
he was not an acceptable risk, and that at the end of the exam- 
ination, when this condition was made known, Dr. Woody sug- 
gested that Neafus submit to another examination, telling him 
that he would hold the report of his examination, and if it ap- 
peared that the symptoms he then found, and which induced 
him to believe and report that Neafus was not a proper subject 
for insurance had disappeared, he would make another and more 
favorable report and forward it to the company. To this ar- 
rangement, Neafus agreed, and Dr. Woody took to his office the 
report of the examination, and retained it until after the death 
of Neafus; and Anderson, the agent who was present when the 
medical examination took place, also retained the application, 
intending to forward it to the company with the medical report of 
Dr. Woody, thereafter to be made. It further appears from Dr. 
\Woody’s evidence that, after waiting several days for Neafus to 
appear and receive another examination, he called up his res- 
idence and urged the wife of Neafus, with whom he talked over 
the telephone, to insist on Mr. Neafus coming to his office, so 
that he might make another examination, and that she promised 
each time he called up that his request would be complied with 
by her husband. Mrs. Neafus, however, does not agree with 
Dr. Woody as to these telephone conversations. She testifies that 
Dr. Woody told her he would like to give Mr. Neafus another 
and better examination, and that she replied: ‘Well, I will tell 
him what you said; but I think it is best to put it in, as he has 
had one examination.” That about a week after this, and within 
ten days after July 23d, she had another conversation with Dr. 
Woody over the telephone, in which he insisted, as he did in 
the first, that Mr. Neafus come to his office for another exam- 
ination, and she again said to him (speaking for her husband, 
who was present), “Send in the examination you have made just 
like it is,’ to which Dr. Woody replied, “Well, I'll do that.” 
And she then said, “Now, you just turn it in, and let the com- 
pany be responsible,” and he said “he would.” No other con- 
versation was had in reference to the matter until after Mr. 
Neafus died. It is also shown that if the examination and med- 
ical report had been promptly forwarded that the company would 
have rejected the application. 
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With the evidence in this condition, the trial judge was of the 
opinion that, after the medical examination was made, the ap- 
plicant was insured until the company acted upon his application 
by accepting or rejecting it, and instructed the jury to return a 
verdict in favor of the appellee, which was done. From the 
judgment entered on this verdict, the company prosecutes this 
appeal, and insists that the jury should have been directed to re- 
turn a verdict for it. 

[1] The receipt given to Neafus is the foundation of the ac- 
tion, and, if its terms are to control, the trial judge was in error; 
but, if the receipt is subject to the construction placed upon it by 
the lower court, then the direction to return a verdict against the 
company was correct. But, before taking up the proper con- 
struction of the receipt given by Anderson to Neafus, the question 
arises, Was a medical examination, within the meaning of the 
receipt, made? Evidently the medical examination contemplated 
by the receipt is a final examination, or an examination that the 
applicant desires to submit to the company as a part of his ap- 
plication. We think there can be no doubt about the proposition 
that when a report of a medical examination is retained by the 
medical examiner, under an arrangement or agreement with the 
applicant that it shall not be forwarded to the company until 
another examination is made, that it is not an examination within 
the meaning of the receipt. The medical examination intended 
by the language of the receipt means a medical examination, 
made by an agent of the company, to be forwarded to it, not a 
medical examination to be retained by the examiner, at the re- 
quest of or under an agreement or arrangement with the ap- 
plicant. In no view of the case that we can conceive of would 
the insurance under the terms of the receipt be in force from the 
date of a medical examination, the report of which it was agreed 
by the applicant should not be forwarded to the company for its 
approval or rejection. And so, except for the conversations 
had between Dr. Woody and Mrs. Neafus, the jury should have 
been instructed to return a verdict in favor of the company, 
upon the ground that no medical examination, within the mean- 
ing of the receipt, had ever been made. But Neafus, of course, 
had the right to withdraw his consent to the arrangement that Dr. 
Woody should retain the medical report until another examina- 
tion was made, and the right to decline to submit to another 
examination, and to stand on the one already made; and if his 
wife, acting for him, informed Dr. Woody that he declined to 
submit to another examination and directed that the medical 
report already made should be forwarded to the company, the 
company would be liable if Dr. Woody afterwards failed to 
promptly forward his report, unless it be that in no event is the 
company to be held responsible, unless and until it shall have 
approved or accepted the application. After Dr. Woody was 
directed to forward the report, he held it as the agent of the 
company. It is bound by his acts in respect to it, and chargeable 
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with any consequences that may have resulted from his failure to 
promptly forward it. In other words, if the company was under 
a duty to promptly act on the application and notify Neafus of 
his rejection, it cannot shield itself from responsibility by the 
fact that the application and medical report had not been received 
by it, and therefore it could not act. The possession of the ap- 
plication and medical report by its agents had the same effect as 
if they were in the possession of the company at its home office. 
Looking at the matter from this standpoint, we will treat the 
medical examination as made on the day that Dr. Woody was di- 
rected to forward it, which we will say was August 5th. It may 
also be assumed that if the report of the examination had been 
forwarded on August 5th that it would in the ordinary course of 
business have reached the home office of the company, and have 
been rejected by it, and Neafus notified of this fact in ten days 
thereafter, or on August 15th, twenty days before his death. 
[2] The question to be considered upon this state of facts is, 
Was Neafus insured from August 5th, the date we have as- 
sumed that the medical examination was completed? It is 
said that he was, for two reasons: First, because, under the 
terms of the receipt, he was insured from the date of the medical 
examination until it was acted upon—that is, accepted or re- 
jected by the company; and, second, because, by its delay in 
failing to take such action after the medical examination was re- 
ceived by it, the law in behalf of the applicant raises the pre- 
sumption that the company had accepted the risk. Taking up 
first the proposition that Neafus was insured from the date of 
the medical examination until the company acted upon it, we 
must go outside of the receipt for authority that would warrant 
us in putting the liability of the company upon this ground. 
The receipt is not complicated or difficult to understand. It is 
a brief, plainly written paper that any person of ordinary in- 
telligence could readily and easily comprehend the meaning of. 
Nor is it susceptible of two interpretations. It states that, an appli- 
cation for a $1,000 policy having been made by T. J. Neafus to the 
company, there has been collected of him $27.71, to be considered 
the first annual premium on said policy, provided the application 
is approved by the company at its home office, and, in that event. 
the insurance, as applied for, will be in force from the date of 
the medical examination. It is plain that to construe this receipt 
into an obligation on the part of the company that it had insured 
Neafus from the date of the medical examination until he was 
rejected would make a radical and material alteration in fs 
terms. To so construe it, we must make the receipt read, 
substance, that in consideration of the premium the insurance, as 
applied for, will be in force from the date of the medical exam- 
ination until the application has been approved or rejected by the 
company, thereby putting into the receipt words that cannot be 
inserted without giving to it a meaning entirely different from 
what it was intended to have, and making in fact a contract be- 
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tween the parties that neither of them at the time had in mind. 

[3] We recognize, and have often applied in the construction 
of insurance contracts, the rule that they must be liberally con- 
strued in favor of the insured, but we have never gone to the 
extent of putting into the contract words that would make a. 
radical change in its meaning, or that would make for the parties 
a contract they did not make for themselves.- There is nothing 
unfair or unreasonable or oppressive in the conditions of this 
receipt. It is simply a proposition made by the company to the . 
applicant. It in substance tells him that if he wants insurance he 
can pay the first premium, submit to a medical examination, and 
then, if the company regards him as a desirable risk, it will issue 
to him a policy that will relate back to and be in effect from the 
date of the medical examination. When the applicant accepts 
this proposal, he agrees to its terms and conditions, and cannot 
be excused from knowing when his insurance will begin. If we 
should say that under the receipt the applicant was insured from 
the date of his medical examination, although the company might 
reject the application, we would put the company in the attitude of 
insuring a person, whether he was a desirable risk or not. It would 
place upon it a burden of carrying without its consent, a risk that 
it did not and would not assume. Take this case as an illustra- 
tion. Neafus was not a desirable risk. No company would have 
given him insurance. But, if the construction contended for is 
to obtain, the fact that he applied to an agent for insurance. and 
submitted to a medical examination that showed him not to be 
a suitable subject for insurance, must be held to give him insur- 
ance from the date of the examination until the company has 
had opportunity to reject his application. We cannot give the 
receipt the construction contended for. 

It is fair, however, to the trial judge to say that he was in- 
fluenced to put his decision upon the ground that Neafus was 
insured from the date of the medical examination until his ap- 
plication was acted upon by being either accepted or rejected by 
the opinion of this court, in Halle vs. New York Life Ins. Co., 
58 S. W. 822, 22 Ky. Law Rep. 740. In that case, Halle, on 
September 20, 1892, applied to a general agent of the company 
for. insurance on his life. He submitted to the required medical 
examination, and paid the first premium. Whereupon the agent 
gave him a receipt, setting out the payment of the premium, and 
providing, in substance, that if the application was accepted by 
the company, and a policy issued, the insurance should begin on 
the date of the application. The application reached the home 
office of the company on the 25th of November, 1892, but, in- 
stead of either accepting or rejecting it, the company issued a 
policy different from the kind Halle contracted for. Upon learn- 
ing this fact, in March, 1893, Halle declined to accept the policy 
issued, and so wrote the company. In April, 1893, the company 
reconsidered the matter, and agreed to issue the policy Halle ap- 
plied for, and so wrote him; but he had died on March 3oth. 
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The company declined to pay the insurance, upon the theory that 
no insurance had ever been effected, as the minds of the con- 
tracting parties had never met. Suit was then brought by Halle’s 
widow and children, and the trial court dismissed their petition. 
Upon an appeal to this court, we said: “Manifestly, as contended, 
there can be no recovery in the case, unless the minds of the con- 
tracting parties met. But, if a valid contract was made when 
the first premium was paid to the company’s agents, and a receipt 
delivered therefor, then the minds of the parties did meet. It 
seems to us, as already indicated, that a contract, to the effect 
that the insurance was to begin on the 21st of September, 1892, 
is established beyond any doubt. This contract does not depend 
alone on the testimony of the witnesses, although that is unequiv- 
ocal and conclusive. The proper and necessary construction of 
the terms of the receipt is that the applicant stands insured from 
the date, not only until the application is accepted, but also until 
it is rejected. The company must act, in order to rid itself of 
the obligation it assumes in accepting the money of the applicant, 
and agreeing, in the event of accepting the insurance, to have it 
reach back from the date of the application. The company, on 
receiving this application in this case, might have accepted 
rejected it. It was bound to do the one thing or the other, or 
else prolong its liability whilst considering what it might do 
toward getting a more favorable contract with the applicant. 
We think the simple meaning of the receipt is that the applicant 
should stand insured, unless the insurance should be rejected. 
‘To the contention that the applicant agreed otherwise in the ap- 
plication, and that no officer or agent, other than the president, 
could make special contracts, it is sufficient to say that the agent, 
Garcia, was the general agent of the company. * * * This 
agent does not testify, and the disinterested witnesses present 
when the transaction with Halle occurred leave no room to doubt 
the terms of the contract. It was pressed on the applicant that he 
stood insured from the very time he paid his money. * * * 
It will be observed that in this case it was agreed by and be- 
tween Halle and the agent of the company having authority to 
speak for it, and to vary the terms of the application, that Halle 
stood insured from the date of the receipt, and from the lan- 
guage of the opinion it cannot be doubted that this parol contract 
between Halle and the agent was in itself sufficient to authorize 
the court in holding that Halle was insured from the date of his 
application. But the court, in addition to putting its decision 
that the company was liable upon its ground, also said that, aside 
from the parol contract that fixed the liability of the company, it 
was bound by the terms of the receipt. To so much of the 
opinion as gives to the receipt the construction indicated, we do 
not agree. This part of the opinion may, with much propriety, 
be treated as dicta, not necessary to the decision of the case. 
[4] The other question, that the delay of the company in act- 
ing upon the application created the legal presumption that it had 
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been accepted, presents a question of more difficulty. Upon this 
point the argument is strongly pressed that when an application 
for insurance like this is made to a company that it is the duty 
of the company, within a reasonable time thereafter, to notify 
the insured whether his application has been accepted or rejected, 
so that he may govern his actions accordingly. It is said with 
much force that when a person desiring insurance has made ap- 
plication to the company of his choice for the amount of insurance 
that he wants that he does not feel inclined to apply to any other 
company, until he is advised that he cannot obtain it in the com- 
pany to which he made application. And that, pending the 
disposal of the application by the company, he may, if his ap- 
plication is rejected, be without insurance, although he might 
have been able to obtain like insurance in another com- 
pany. It is therefore said that fair dealing and justice to ap- 
plicants for insurance demand that insurance. companies shall 
promptly notify applicants whether the insurance they applied for 
will be issued or not, and that, if the company fails to give such 
notice promptly or within a reasonable time, the application should 
be treated as accepted, and the applicant as insured from the date 
specified in the receipt or contract given to him when his ap- 
plication was made. In support of this theory, the case of Mis- 
sissippi Valley Life Ins. Co. vs. Neyland, 9 Bush, 430, is relied 
on, but we do not think it pertinent te the issue. The question 
of the applicant being insured from the date of the receipt given 
to him by the agent who took his application, or the question as to 
the delay of the company in acting upon the application, was not 
brought before the court, as neither of these questions was in- 
volved in the case. The right of an insurance agent to accept a 
note for the first premium, in lieu of money, was the principal, 
and indeed the only, issue in the case presented to the court, or 
decided by it. 

Counsel also refer us to Continental Ins. Co. vs. Haynes, 10 
Ky. Law Rep. 276, decided by the superior court of Kentucky. 
In that case it appears that on the 1st day of March, 1883, Haynes 
applied to an agent of the company for insurance upon a dwelling 
house, and paid the first premium. His application and the re- 
ceipt set out in substance that the insurance applied for should 
not be binding until the application was approved by the company. 
On the thirteenth of March the property upon which the in- 
surance was applied for was destroyed by fire. The company 
declined to pay the insurance, and Haynes brought suit. It 
appears from the opinion that the company claimed that the 
application had not been received or approved before the fire, 
and therefore no liability attached, although the agent testified 
that he promptly: forwarded it to the company, and it should have 
been received by it some days before March 13th. The company 
put its refusal to pay solely upon the ground that the application 
had not been approved by it. It seems to have been conceded 
that the application would have been accepted, and a policy, is- 





60 Insurance Law Journal Vol. 41. [Jan., 1912. 


sued, if it had been received before the fire. In holding the com- 
pany liable, the court said: “The question arises, What contract 
was made by the agent of appellant with appellee, as evidenced 
by the application and receipt before referred to? Did the con- 
tract of insurance take effect from the acceptance of the applica- 
tion, the cash premium, and the premium notes by the agent, 
subject to the right of the company, within a reasonable time, to 
reject it for cause, or was the application and transaction with 
the agent simply a proposal for insurance, not to take effect until 
the company approved and issued its policy? * * * To hold 
that an application, made under such circumstances, may be re- 
jected on the sole ground that it was not received before the 
property was destroyed would certainly be to trifle with the 
rights of those who seek protection from these chartered agencies. 
* * * The premium is the price paid for indemnity, and is 
earned as soon as the risk attaches ; the converse is, and ought to 
be, true, that protection is purchased so soon as the rate js fixed 
and agreed upon, and the premium paid to one authorized to 
receive it. It is to be assumed that the company will accept the 
risk, if advantageous to it, which it must be, if fairly and honestly 
contracted for, because that is the business in which it is engaged, 
and that is the object for which its agent acted; and therefore 
to allow it, under the reservation of the right to approve, to 
reject simply because a los$ has occurred would destroy the mutu- 
ality of the contract, and inflict upon one party the misfortune 
he had provided against.” 

The decision of the court was clearly put upon the ground that 
the only reason why the company refused to approve the appli- 
cation was because the property had been destroyed. If the 
property had not been destroyed the application would have 
been accepted. There is much force in the reasoning of the 
court, and we are not disposed to question the soundness of 
the conclusion reached upon the ground stated. If, in this 
case, there was evidence that the company was induced to reject 
the application for the sole reason that Neafus had died before 
it acted upon it, or to show that his application, except for the 
fact of his death, would have been approved, we would have a 
very different question. We think there is a sound and well- 
defined distinction between a case in which the application under 
no circumstances would have been accepted, and a case in which 
it would have been accepted, except for the fact that the applicant 
died before it was acted upon, and after the company had a rea- 
sonable time in which to act. 

While the application and receipt are to be treated merely as 
a proposal for insurance that it is with the company at its elec- 
tion to accept or reject, it may well be said that the company 
must act honestly and fairly on the application submitted to it, 
and which it impliedly at least agreed to accept, if satisfactory, 
to it; and that if an application is satisfactory, and the company, 
if it had acted in a reasonable time, would have accepted the risk, 





Life.| Northwestern Mut. Life Ins. Co. vs. Neafus. 61 


it should not be allowed, after holding the application for an un- 
reasonable time, to reject it, solely because of the death of the ap- 
plicant. But, treating the case as we find it in the record, the 
delay, however unreasonable it may have been, cannot be con- 
strued into an acceptance of an application that no well-managed 
company, in the ordinary course of its business, would have ac- 
cepted. With the exception of the Halle Case, we have not been 
referred to any authority, nor have we been able to find any, 
supporting the proposition that in a case presenting facts like this 
delay in acting upon an application would make the company 
liable. 

On the contrary, all the authorities we have examined hold 
that when an application for insurance is made, and a receipt 
given, as in this case, for the first premium, mere delay in acting 
upon an application that, if acted on, would be rejected does not 
fix liability upon the company from its date, when the application 
is made, subject to approval by the company, and it is expressly 
provided in the contract that the insurance shall not relate back, 
unless the application is accepted. There is quite a difference be- 
tween an offer to enter into a contract that may or may not be ac- 
cepted, and a contract that has been executed. 

Without extending the opinion in quoting from the cases, we 
refer to the following as fully supporting the principles an- 
nounced: New York Life Insurance Co. vs. Levy, 122 Ky. 457, 
g2 8. ‘W. 325, 29 Ky. Law Rep. 21, 5. L. R. A. cs S.) 739; 
er Savings Life Insurance Co. vs. Elliott, 93 S. W. 659, 
29 Ky. Law Rep. 552; Hill’s Adm’r vs. Penn. Mutual Life In- 
urance Co., go S. W. 544, 28 Ky. Law Rep. 790; Commonwealth 
Life Insurance Co. vs. Davis, 136 Ky. 339, 124 S. W. 345; Travis 
vs. — Co., 104 Fed. 486, 43 C. C.A. 653; Mutual Life 
Ins. Co. vs. Young, 90 U. S. 85, 23 L. Ed. 152; Mohrstadt vs 
Mutual Life Ins. Co., 115 Fed. 81, 52 C. C. A. 675; Insurance 
Co. vs. Mayes, 61 Ala. 163; Misselhorn vs. Mutual Reserve Fund 
Ass'n (C. C.) 30 Fed. 545; Cooley’s Briefs on Insurance, vol. 
I, p. 420. 

Upon the whole case, we are of the opinion that the jury should 
have been instructed to return a verdict for the insurance com- 
pany. 

Wherefore the judgment is reversed for proceedings in con- 
formity with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH LIFE INS. CO. 
vs 
HUGHES et AL.* 


LIFE POLICY—ACTION—BURDEN OF PROOF. 

In a suit on a life policy, the answer pleaded insured’s suicide as a release 
from liability, except for premiums paid, repayment of which was 
also pleaded. The reply denied the affirmative pleas and pleaded 
that the settlement was without consideration. The reply was uncon- 
troverted. Held, that the only issue presented was as to the question 
of suicide, ‘on which the burden of proof was on defendant. 


(lor other cases, see Insurance, Dec. Dig. § 646.) 


On petition for rehearing. Petition granted, and judgment 
affirmed. 
For former opinion, see 144 Ky. 608, 139 S. W. 769. 


SETTLE, J. 
The judgment of the circuit court, from which this appeal was 
taken, was reversed September 29, 1911; the opinion of the court 
being reported in 144 Ky. 608, 139 S. W. 769. Appellees have 


filed a petition for rehearing, in which it is earnestly contended 
that the reversal resulted from a misapprehension on our part 
of the issues presented by the pleadings, and, as a re-examination 
of the pleadings has convinced us of the soundness of this con- 
tention, we gladly correct the error by rendering a second opin- 
ion conforming to our present view of the case, reproducing there- 
in so much of the former opinion as manifests the f facts out of 
which the litigation arose. In that opinion it is said: ‘The ap- 
pellant issued and delivered, September 13, 1909, to Halleen 
Hughes, a policy insuring her life in the sum of $300, payable at 
the death of the insured to her mother, Blanche Hughes. ‘The 
premium amounting to $7.56 required by the policy’ was paid 
by the insured as provided by its terms. On April 29, 1910, and 
while the policy was in force, the insured died. The policy of 
insurance contained the following provision: ‘Should the in- 
sured, whether sane or insane, commit suicide within one year 
from the date of this contract, the liability of this company shall 
be limited to the amount of premium paid thereon.’” Shortly 
after the death of the insured, proofs thereof were duly fur- 
nished the insurance company by the beneficiary, and later its 
adjuster called upon her and paid her $7.56, in settlement of her 
claim under the policy, representing that the insured had com- 
mitted suicide within one year from the date of the policy, for 


* Decision rendered, Dec. 1, 1911. 140 S. W. Rep. 1014. 
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which reason she was only entitled under the stipulation of the 
policy, quoted above, to the amount of premium paid thereon, 
namely $7.56. At the time of receiving the $7.56, appellee was 
required by appellant to execute to it the following receipt: 
“Louisville, Kentucky, May 11, 1910. Received of Common- 
wealth Life Insurance Company seven-56-100 dollars, $7.56, in 
full settlement and satisfaction of all claims under policy No. 
85,208, for $300.00, issued by the Commonwealth Life Insurance 
Company, on the life of Halleen Hughes, Paducah, Kentucky, 
who died April 29, 1910. Blanche E. Hughes, 1410 Harrison St., 
Paducah, Ky. Witness: J. R. Dowell, 618 Broadway.” On 
October I1, 1910, appellee, together with her husband, sued ap- 
pellant in the court below, setting forth in the petition the con- 
tract of insurance between Halleen Hughes and appellant as 
evidenced by the policy in question, the payment of all premiums 
thereon by the insured, the furnishing of proofs of the latter's 
death to appellant, and its refusal to pay to the beneficiary 
the $300 insurance claimed under the policy. In the prayer of 
the petition judgment was asked against appellant for this amount. 
less $7.56, received by appellant at the time of the execution of 
the receipt referred to. The petition contained the admission that 
the appellee, Blanche Hughes, executed the receipt, but alleged 
in substance, that she was induced to do so by the fraudulent rep- 
resentations of appellant’s agent that the insured had committed 
suicide, and that $7.56, the amount then paid her, was all she was 
entitled to under the policy; that these representations were 
false, but that, in the ignorance of her rights, she relied upon the 
same, not knowing them to be false at the time; and that by 
reason*of the fraud thus practiced upon her she was induced to 
accept the settlement, supposed to be evidenced by the receipt 
and to surrender to appellant the policy. The appellant’s answer 
denied any liability under the policy to appellee ; also denied that 
the settlement with appellee shown by the receipt, or that the 
execution of the receipt by her, was procured by any fraud or 
false representation upon the part of its agent, or that she was 
induced by reason of such fraud or misrepresentation to accept 
the settlement, or surrender the policy. Following these denials, 
the answer alleged the death of the insured, Halleen Hughes, 
by suicide, within a year of the date of the policy, and that by 
reason thereof appellant's liability on the policy was limited 
to the amount of the premium paid by insured, which was $7.56; 
that appellant paid this amount to appellee, and it was accepted 
by her in full satisfaction of her claim under the policy. This 
settlement was pleaded as a full accord and satisfaction of ap- 
pellee’s claim and a bar to the action. Appellee’s reply contained 
two paragraphs; the first denying that the insured committed 
suicide, or that the suicide clause in the policy was any part of the 
consideration for the issual of same, and also denied that the pay- 
ment of $7.56 made by appellant, or the execution by her of the 
receipt therefor, constituted a settlement. In the second para- 
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graph it was averred that the receipt executed by appellee and 
her surrender of the policy were without consideration. 

When the case was called for trial, the court ruled that the 
burden of proof was upon appellee. She then took the witness 
stand and proceeded to testify in her own behalf; but, before her 
cross-examination was concluded, the court announced a change 
of mind as to the burden of proof and ruled that it was upon 
appellant. Thereupon appellee was by the court made to leave 
the witness stand and her testimony excluded from the jury. 
Appellant objected to taking the burden of proof and excepted 
to the rulings of the court requiring it to do so. The court then 
made the further announcement that it would proceed with the 
trial and directed appellant to introduce its evidence, which it 
declined to do, and thereupon the jury, by the court’s instruction, 
returned a verdict in favor of appellee for the $300 sued for, 
credited by the $7.56 paid her by appellant, May 10, 1910, and 
judgment was entered in accordance with the verdict. Appellant 
also excepted to the rulings of the court in thus proceeding with 
the trial and requiring it to introduce its evidence before that 
of appellee was introduced. It likewise objected to the peremp- 
tory instruction and excepted to the action of the court in giving 
same. Appellant was refused a new trial; hence this appeal. 

The pleadings present no controversy as to the facts that the 
contract of insurance, including the suicide clause, was all con- 
tained in the policy delivered to insured; that the insured died 
within one year from the date of the contract ; that there had been 
but $7.56 paid in premiums on the policy prior to the death of the 
insured; and that after the death of the insured appellant paid 
appellee, as beneficiary named in the policy, $7.56, for which the 
latter executed to it a receipt, which recites that the amount was 
received by her “in full settlement and satisfaction of all claims 
under the policy, asserted by her.” 

The former opinion, in attempting to set forth what was al- 
leged in the petition as to appellee’s surrender of the policy to ap- 
pellant and its payment to her of the $7.56, makes the mistake 
of saying that its agent represented to her that the insured, 
Halleen Hughes, had committed suicide. As a matter of fact, 
the petition did not so state. The appellant’s answer first brought 
into the case the question of the suicide of the insured and relied 
on it, as well as the settlement, to defeat a recovery. Appellee’s 
reply, however, did, as the opinion stated, deny that the insured 
had committed suicide, and alleged that the receipt of appellee, 
Blanche Hughes, executed to appellant, and her surrender to it 
of the policy, were without consideration. 

This brings us to the real error in the former opinion, viz.. 
its assumption that the averments of the reply referred to had 
been denied. In point of fact the record fails to show that the 
affirmative matter of the reply was controverted; it therefore 
follows, as contended in the petition for rehearing, that the re- 
versal of the judgment should not have resulted. In other words, 
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according to the pleadings, appellees sought to recover upon the 
policy the full amount of the policy because of the death of the 
msured. ‘The answer denied liability and affirmatively pleaded 
the death of the insured by suicide, which, if true, released it 
from liability upon the policy, except for premiums paid thereon ; 
and also pleaded the payment to the beneficiary of the premium. 
These affirmative pleas were denied by appellee’s reply, which 
attacked the settlement by an affirmative plea that “it was without 
consideration.” As these averments of the reply were uncontro- 
verted, and, therefore, to be taken as confessed, the only issue 
presented by the pleadings was as to the question of suicide, 
affirmatively pleaded by the answer and denied by the reply, and 
upon this single issue the burden of proof was on appellant. Mut. 
Ben. Life Ins. Co. vs. Daviess, 87 Ky. 541, 9 S. W. 812, 10 Ky. 
Law Rep. 577. The trial court, therefore properly ruled that the 
burden of proof was on the appellant, and as it declined to in- 
troduce any evidence in support of its only ground of defense, 
and all averments of appellees’ pleadings essential to a recovery 
were confessed, there was nothing for the court to do but, direct 
the jury to find for appellees, as was done. 

For these reasons herein indicated, the rehearing asked by ap- 
pellees is granted, the former opinion, in so far as it conflicts 
with the conclusions we now express, is withdrawn, and the 
yudgment of the circuit court affirmed. 


eee oro nee 


SUPREME COURT OF IOWA. 


TIGG 
vs. 
REGISTER LIFE & ANNUITY INS. CO. or Iowa.* 


PREMIUM—PAYMENT—TIME. 

A policy providing for annual premium payments was issued Sep- 
tember 23, 1907. It provided that the premium should be paid at or 
before 12 o'clock noon on the 7th day of August in each and every 
year during the life of the insured and the continuance of the policy. 
It also declared that a grace of 30 days should be granted in the 
payment of all premiums. Held, that the provision for grace at most 
did not extend the time for the payment of the second premium beyond 
September 7, 1908, and the second premium, not having been paid on 
that day, nor before insured’s death on October 22d following, the 
policy lapsed. 

(For other cases, see Insurance, Cent. Dig. §§ 801, 805-902; Dec. Dig. 
§ 340.) 


* Decision rendered, Nov. 17, 1911. 133 N. W. Rep. 322. 
Vol. XLI. 
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LIFE POLICY—TERM INSURANCE—CONVERSION. 

A life policy, dated September 23, 1907, provided for the payment of annual 
premiums on the 7th day of August in each year thereafter during the 
continuance of the policy and life of insured. It also contained a 
clause that during the first year from its date it should be a policy 
of term insurance, and that, if the second year’s premium be then paid, 
the policy should become a limited payment life policy. Held that, 
though the second annual premium became due, notwithstanding the 
term provision, on the 7th day of the succeeding August, the insured 
was authorized to convert the term policy into a life policy by paying 
the second annual premium at any time before the expiration of a 
year from September 23, 1907, notwithstanding the 30 days of grace 
allowed in the payment of premiums, expired prior to that time. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


Appeal from District Court, Des Moines County; James D. 
Smyth, Judge. 

Action on life insurance policy resulted in the dismissal of the 
petition. The plaintiff appeals. Affirmed. 


J. T. Inuick, for Appellant. 
3LAKE & WiILson and WILSON, Gri_k & WiLson, for Appellee. 


Lapp, J. 

The defendant is a mutual insurance company, to which 
Stephen L. Tigg, on August 7, 1907, made written application 
for i insurance, and executed to the company his note for $38.98, 
the first year’s premium, payable in three months. On September 
20th following, he submitted to a medical examination and on 
the 23d day of September the policy was issued and forwarded 
to him. He died October 22, 1908, without paying the note or 
other premium. ‘The sole question for our determination is 
whether the policy was in force at the time of his death. 

It provided that: “In consideration of the application for this 
policy, and each of the statements and agreements made therein, 
which are made a part of this contract, and of the sum of thirty- 
eight dollars and ninety-eight cents, to it in hand paid, and of the 
annual premium of thirty-eight dollars and ninety-eight cents, 
to be paid at the office of the company in the city of Davenport, 
Towa, at or before twelve o'clock M., on the 7th day of August in 
every year during the life of the insured (provided that when 
premiums for twenty full years shall have been duly paid said 
company no further premiums will be required) .” 

It further provided that the company shall pay a specified in- 
demnity upon the death of the insured; that the policy shall be 
non-contestable after two years, and nonforfeitable after three, 
if all premiums were paid, and proceeded: “It is understood 
and agreed that during the first year from the date hereof, 
this policy shall be one of term insurance, and that if the 
second year’s premium be then paid, this policy shall be- 
come a limited payment life policy and the company shall 
begin on the 7th day of August, 1908 (and age forty-one of the 
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insured) and maintain a reserve due to this policy for such age, 
as provided by the laws of the state of lowa, and invest the same 
in interest bearing securities, which shall be deposited with the 
state of lowa, in trust, for the benefit of this policy, in compliance 
with the laws of said state. This policy shall not take effect until 
the first premium shall have been paid while the insured is in 
good health, and is issued and accepted by the parties in interest 
upon the condition that the explanations and provisions written or 
printed by the company upon the back hereof are accepted by the 
insured as a part of this contract as fully as if they were recited 
at length over the signatures hereto affixed. In witness whereof, 
the Register Life & Annuity Insurance Company of Iowa has 
caused this policy to be signed by its proper officers, at its 
office in the city of Davenport, Iowa, this 23d day of September, 
A. D. one thousand, nine hundred and seven. P. W. McManus, 
President. [Signed] W. M. Radcliffe, Secretary. [Seal].” 

It did not provide for forfeiture in event of nonpayment of 
premium, but on the back were clauses which allowed the insured, 
in event of default after the payment of three annual premiums, 
at his option, to take an amount in cash, or a paid-up policy for 
a sum to be found in a table thereon; or, upon his failure to ex- 
ercise the option, the policy would run for a term therein specified. 
There was also a clause providing that ‘a grace of thirty days 
(during which the policy will remain in full force) is granted for 
the payment of all premiums after they became due, without 
medical re-examination.’ It is conceded by virtue thereof that the 
policy continued in force thirty days after the second premium 
became payable, and if this was August 7, 1908, as contended by 
appellee, the time expired September 7, 1908; but if it was 
September 23, 1908, as contended by appellant, then it expired 
October 23, 1908, or one day after the insured’s death. The 
policy was issued in consideration of the present payment of the 
premium “and of the annual premium * * * to be paid 
* * * at or before 12 o’clock M., on the 7th day of August 
in every year during the life of the assured.” Even ong this 
fixed the date of the second payment less than a year after the 
issuance of the policy, it definitely determined the ‘ie at which 
all premiums were payable, and the thirty days grace would 
not extend the time within which payment might be made beyond 
September 7, 1908. Fraud is not charged, as was done in 
McMaster vs. New York Life Ins. Co., 183 U. S. 25, 22 Sup. 
Ct. 10, 46 L. Ed. 64, and there is no ground for not so con- 
struing the instrument. Rose vs. Mutual Life Ins. Co., 240 Ill. 
45, 88 N. E. 204. 

[2] Is this conclusion obviated by the stipulation “that during 
the first year from the date thereof this policy shall be one of 
term insurance,” and that, “if the second year’s premium be then 
paid, the policy shall become a limited payment policy and the 
company shall begin on the 7th day of August, 1908,” the ac- 


cumulation of a reserve? The policy was dated September 23, 
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1907, and plainly enough the term insurance extended until a 
year therefrom. ‘This does not purport to change the time when 
the premiums “become due,” but did give the insured a full 
year’s term insurance, and, even though the thirty days grace may 
have expired, allowed the insured to convert his term policy into 
a life policy by payment at any time before the termination of the 
term insurance. In other words, the premium became due on 
August 7, 1908, as expressly stipulated, but continued payable, 
not only during the thirty-day period of grace, but, in the first 
vear, until the termination of the one-year term. 

That an insurance contract, when of doubtful meaning or ex- 
pressed in ambiguous language, is to be construed the more strictly 
against the insurer is well settled; but the long-established canons 
ot construction are not to be ignored in so doing. One of these 
is that, when possible, all the conditions of a contract are to 
be construed so as to give effect to each. This is accom- 
plished by the construction stated, which seems reasonable, 
and, as it gives to the assured precisely what he paid for, 
is just. ‘l’o hold otherwise, and as contended by appellant, would 
do violence to the language employed in the policy, and accord it a 
meaning not to be inferred therefrom. 

We are of the opinion that the term insurance had terminated 
before the insured’s death, and that the contract was never con- 
verted into a life policy by payment of the second premium during 
the term, or within thirty days after it became due, and for this 
reason the court rightly dismissed the petition. 

Affirmed. 


OG 


SUPREME COURT OF SOUTH CAROLINA. 


TERRY 
VS. 
STATE MUT. LIFE INS. CO. or Rome, Ga.* 


PREMIUMS—PAYMENT—DIVIDENDS. 

A life policy issued to insured and payable to plaintiff provided for annual 
premiums of $16.32, the first of which carried the contract to November 
28, 1906. Insured was notified that the second annual payment would 
be due on that date, and that he had a credit dividend of $2.45 appli- 
cable either to the payment of the premium for the succeeding year 
or convertible into paid-up insurance. The policy provided for 30 
days’ grace in the payment of premiums, and also that every policy- 
holder at the time any premium fell due might pay a semiannual or 
quarterly premium according to the association’s schedule, which would 
continue the policy for the time paid for. Insured paid no further 
premium, and died on January 10, 1907. The quarterly premium, if 
paid on November 28, 1906, would have amounted to $4.33 and the 


* Decision rendered, Nov. 7, 1911. 72 S. E. Rep. 408. 
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dividend, if applicable to the payment of the premium for a less 

period than three months, would have been sufficient to carry the 

policy beyond the date of insured’s death. Held that three months was 

the shortest period for which a premium was payable under the con- 

tract, and, the dividend being insufficient to pay the premium for that 
period, the policy lapsed. 


(For other cases, see Insurance, Cent. Dig. §§ 913-924; Dec. Dig. § 360) 


Appeal from Common Pleas Circuit Court of Hampton County ; 
Geo. E. Prince, Judge. 

“To be officially reported.” 

Action by Mrs. C. S. Terry against the State Mutual Life 
Insurance Company of Rome, Ga. Judgment for plaintiff, and 
defendant appeals. Reversed and dismissed. 


JAMEs W. Moore, for Appellant. 

W. S. Smit, W. D. Connor, and J. W. Vincent, for Re- 
spondent. 

Jones, C. J. 

On November 28, 1905, the defendant company issued to Wm. 
Bartlett Terry a policy of insurance for $1,000 payable on his 
death to his mother, the plaintiff, if then living. The first annual 
premium of $16.32 was paid, which carried the contract up to 
November 28, 1906. The insured was notified that the second 
annual premium would be due on November 28, 1906, and that he 
had to his credit in the hands of the defendant a dividend amount- 
ing to $2.45, which was applicable to the payment of the premium 
for the succeeding year, or convertible into participating paid up 
insurance, if he should so wish. The insured made no further 
payment on account of premium, and died on the night of Jan- 
uary 10, 1907. The policy allowed thirty days grace in payment 
of premiums after the first, during which the policy would remain 
in full force. 

It was further provided that the policy should share annually 
in the distribution of surplus, and that ‘ ‘div idends will be applied 
to the payment of the succeeding year’s premium, or may be 
drawn in cash if all premiums under this policy have been paid.” 
The policy further provided that “every policyholder has the right 
at the time any premium falls due to pay a semiannually or 
quarterly premium according to the association schedule for the 
kind of policy held by him, and the same will continue the policy 
in force the time paid for.” A quarterly premium would have 
been $4.33 if election had been made to pay premium quarterly. 
: the dividend of $2.45 to the credit of the insured on November 

8, 1906, was applicable to payment of premium for a less period 
‘i three months, it would have been sufficient to continue the 
policy in force beyond the date of the death of the insured. Upon 
the death of the insured his mother, the plaintiff beneficiary, 
demanded payment of the policy, which was refused, and there- 
after she brought this action. 

The special referee, W. H. Townsend, to whom the issues had 


» 
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been referred, found the facts as above stated, which are undis- 
puted, and concluded as matter of law that the defendant was not 
bound under the terms of the contract to apply the $2.45 dividend 
in its hands for the credit of the insured to the payment of pre- 
mium for any period, in the absence of a tender of additional funds 
sufficient to pay $4.33, the premium for three months from No- 
vember 28, 1906, the lowest renewal premium provided for in 
the contract, and that by reason of the default the policv was not 
in force at the death of the insured. On exception to the report 
of the referee, Judge Prince overruled the referee in his om 
clusion of law, and gave judgment for the plaintiff for $1,266.3 
including interest from May 10, 1907, the date on which delentons 
denied liability. 

The main contest now before this court on exceptions is whether 
the circuit court was in error in not sustaining the report of the 
special referee, and in holding that the dividend of $2.45, belong- 
ing to the insured in the hands of the defendant. should 
have been applied by defendant to continue the policy in 
force for a period less than three months. We are clearly 
of the opinion that the circuit court was in error, and that 
upon the facts stated the policy was not in force at the death of the 
insured. ‘here is nothing in the contract of insurance to author- 
ize payment of premium for a less period than three months; on 
the contrary, the express stipulation extends only to a payment 
of premiums annually, semiannually, or quarterly, and for a 
continuance of the policy for the time paid for; the dividend 
being insufficient to pay premium for the shortest period pro- 
vided for, and there being no tender of additional money suf- 
ficient to make up payment for even the shortest period allowed, 
and nothing to show consent of the defendant to apply the divi- 
dened to pro rata payment of quarterly premium, or waiver of its 
right to stand upon the terms of the contract. There is nothing 
the court can do but declare the policy lapsed for noncompliance 
with the condition of its — according to the contract. 

The case of .tna Life Ins. Co. Hartley (Ky.) 67 S. W. 
21, cited for appellant, is not to the ‘contrary, as in that case the 
insurance company elected to apply the dividend to the payment 
of the premium, and therefore could not declare a forfeiture for 
nonpayment of premium during the time pro rata the dividend 
was sufficient to cover ; the court conceding that the company could 
not have been compelled to accept less than the full premium 
in order to continue the policy in force, and could not have been 
compelled to apply to the premium a dividend less than the pre- 
nwuni. 


This conclusion renders it necessary to consider the question 
as to interest on the policy which becomes immaterial in the view 
we take as to the main question. 

The judgment of the circuit court is reversed, and the com- 
plaint is dismissed. 

Gary, A. J.. and Woods and Hydrick, JJ.. concur. 
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COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES 
US. 


MEUTH et av.* 


ACTION ON POLICY — CONSTRUCTION — QUESTION FOR 
COURT. 

Where in an action on a policy, the pleadings admitted the making of the 
contract, which was in writing, its construction was for the court. 

(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


LIFE POLICY—SETTLEMENT OPTIONS—CONSTRUCTION. 

Defendant issued a life policy to plaintiff, on the back of which was in- 
dorsed a list of privileges, providing that at the end of the tontine 
period plaintiff might surrender the policy for its full value, consist- 
ing of the entire reserve, amounting to $456, which figures were 
written in ink, together with the surplus then apportioned. by the 
society $544, either in cash $1,000, paid-up insurance $2,000, a life 
annuity, or the continuance of the policy and the withdrawal oc the 
accumulated surplus, either in cash, $544, paid-up insurance, $1,000, or 
an annuity. All the figures in this indorsement after the amount of 
the reserve were in lead pencil. Defendant did not deny that such 
figures were inserted before the delivery of the contract. Held, that 
the figures, “$544.” after the words “together with the surplus then 


apportioned by the society.” could only indicate that the surplus to be 
apportioned would amount to that sum, and bound the society to ap- 
portion that amount. 


(For other cases, see Insurance, Cent. Dig. $$ 305-307; Dec. Dig. § 150.) 


Appeal from Circuit Court, Henderson County. 
Action by Simon Meuth and another against the Equitable Life 


Assurance Society of the United States. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 


Humpurey & Humpnrrey and Dorsky & STANLEY, for Ap- 
pellant. 

Cray & Cray, for Appellees. 

Hosson, C. J. 

The Equitable Life Assurance Society issued to Willie A. 
Meuth the following policy: “In consideration of the written 
and printed application for this policy, which is hereby made 
a part of this contract, and of the payment in advance of thirty 
dollars and fifty cents, and of the annual payment of thirty dol- 
lars and fifty cents, to be made thereafter, at the office of the 
society in the city of New York on or before the twenty-third 
day of October in every year (provided that when premiums 


for twenty full years shall have been duly paid to said society, 
no further premiums will be required), does promise to pay to 


* Decision rendered, Oct. 31, 1911. 140 S. W. Rep. 157. 
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Willie A. Meuth, her executors, adminstrators or assigns, at the 
office of the society in the city of New York, one thousand dol- 
lars, upon satisfactory proofs of the death of her husband, Simon 
Meuth, of near Corydon in the county of Henderson, state of 
Kentucky. New York, the twenty-fifth day of October, 18go. 
H. B. Hyde, President. J. B. Sunng, Registrar.” On the back 
of the policy are these words: “List of privileges, the details of 
which will be found in the application: * * * <A choice of 
six methods of settlement upon the completion of the tontine 
period on the 23d Oct. 1910, twenty-third day of October nine- 
teen hundred and ten, namely, I. the surrender of the policy for 
its full value consisting of the entire reserve amounting to $456 
four hundred and fifty-six dollars, together with the surplus then 
apportioned by the society $544, either in (1) cash $1000, (2) 
paid-up assurance $2,000, (3) a life annuity; or, II. the contin- 
uance of the policy and the withdrawal of the accumulated sur- 
plus, either in (1) cash, $544, (2) paid-up assurance, $1,000, 
(3) an annuity. W. Alexander, Sec’y. H. B. Hyde, President.” 

Simon Meuth and Willie Meuth brought this suit against the 
company on December 23, 1910, alleging that the twenty annual 
premiums had been paid, and that it was provided by the policy 
that upon the completion of the tontine period on October 23, 
1gi0, the cash surplus at that time should amount to $544; that 
they elected to accept the cash surplus and a paid-up policy for 
$1,000, but that the company refused to pay them the money. 
They prayed judgment for $544, and that the policy be continued 
as a paid-up policy upon the life of Simon Meuth, payable at his 
death to Willie A. Meuth. ‘The defendant by its answer denied 
that it was agreed in the policy that the cash surplus would on 
October 23, 1910, amount to $544, or any definite sum, or that it 
was stated in the policy that the plaintiffs were to receive any 
surplus other than that apportioned by the society on October 
23. 1910, and that this was $171.97. It offered to confess judg- 
ment for the latter sum. The case was tried before a jury, who 
found for the plaintiffs. The court refused a new trial, and 
entered judgment on the verdict. The defendant appeals. 

In the list of privileges indorsed on the back of the policy the 
figures “$544,” “$2,000,” “$544,” and “$1,000” are all written in 
pencil. ‘The remainder of the words are printed, except those 
that are written above in longhand (here italicized). Meuth testi- 
fied on the trial that he received the policy by mail, and that, 
when he received it, it was just as it is now. He also testified 
that it was agreed between him and the agent who took his ap- 
plication that he should have the sums as indicated by the pencil 
marks on the back of the policy. 

[1, 2] The defendant did not plead an alteration or spoliation 
of the policy. It did not deny the issual of the policy. Its answer 
put nothing in issue, except the effect of the contract. If, after a 
contract is made, words are put into it, which were not there 
when the defendant signed and delivered it, this defense must 





Life.| Equitable Life Assur. Society vs. Meuth et al. 73 


be specially pleaded. Newman on Pleadings, § 424b. It is in- 
sisted that the court should not have allowed Meuth to testify to 
what took place between him and the solicitor before the policy 
was issued. But we do not deem this material, as simply a 
question of law was involved, which was for the court, and not 
the jury. The construction of a contract is for the court. The 
pleadings admitted the making of the contract, and, the con- 
tract being in writing, its proper construction was a question of 
law. 

[3] It is also insisted that it is incredible that an insurance com- 
pany, making a twenty-year contract, would use a lead pencil to - 
fill out the amount in the contract which would be paid at the end 
of twenty years. This may be true, and the fact would have 
great weight, if a pleading had been filed charging that these fig- 
ures had been put there after the delivery of the contract by the 
defendant. But under the pleadings as they stand it is admitted 
that the defendant signed and delivered the contract as it now is. 
When we come to construe the contract, the only purpose of the 
writer in setting down the figures “$544” after the words “to- 
gether with the surplus then apportioned by the society” could have 
been to indicate that the surplus thus apportioned by the society 
should be $544. ‘This is not only the natural meaning of the 
words, but we do not see how any other meaning can be given 
to them. In like manner the figures “$544,” after the word 
“cash,” must mean $544 in cash. The grammatical construction 
of the words is that in the second contingency the policyholder 
may continue his policy and withdraw the accumulated surplus 
either in cash, $544, or have paid up insurance, $1,000, or an 
annuity. 

[4] Lastly, it is insisted that the contract is one not to be per- 
formed in a year, and that under our statute a contract, which is 
required by law to be signed, must be subscribed at the end or 
close of the writing. The policy is signed by the president in 
his own hand. The names of the president and secretary are 
printed at the close of the list of privileges indorsed on the back 
of the policy. When the president signed his name on the face 
of the policy, with his name printed under what was on the back 
of the policy, he made the whole policy the contract of the com- 
pany. A printed signature is sufficient to satisfy the statute of 
frauds, where the paper is delivered under circumstances showing 
an intention to regard the printed name as the person’s own. 
Browne on Statute of Frauds, §§ 348-356; 3 Cyc. 275; 29 Am. 
& Eng. Ency. of Law, 857, and cases cited. 

Judgment affirmed. 





Insurance Law Journal lol. 41. | Jan., 1912. 


ST. LOUIS COURT OF APPEALS. 


MIssowurl. 


MORAN 
VS. 


FRANKLIN LIFE INS. CO* 


NONFORFEITURE STATUTE—APPLICABILITY. 

The nonforfeiture law (Rev. St. 1880, § 5856) does not apply to insurance 
on the assessment plan. 

(lfor other cases, see Insurance, Cent. Dig. $§ 891, 902, 905; Dec. Dig. § 
349.) 


ASSESSMENT PLAN INSURANCE—STATUTES—‘ASSESSMENT 
PLAN.” - 

A policy which provides for the payment of fixed sums at fixed intervals, 
and which authorizes an assessment on persons holding similar policies, 
if necessary, is an assessment policy within Rev. St. 1900, § 6950, 
defining a contract of insurance on the “assessment plan.” 


(For other cases, see Insurance, Dec. Dig. $ 57. 

(For other definitions, see Words and Phrases, vol. I, p. 555.) 

CON TRACTS—BY-LAWS. 

A policy which provides for payments of fixed sums at stated intervals, and 
which authorizes assessments on persons holding similar contracts, if 
necessary, notifies the holder that he is amenable to assessments in 
addition to the regular payments as provided by the by-laws of in- 
surer, and, though the policy does not in terms make the by-laws a 
part of the contract, the by-laws govern the levying of che necessary 
assessments. 

(For other cases, see Insurance, Dec. Dig. § 135.) 


ASSESSMENT INSURANCE—CONTRACTS. 

Where insurer contemplated only one plan of insurance embodied in policies 
issued, and the policies provided for fixed payments at stated in- 
tervals, and authorized assessments on persons holding similar con- 
tracts if necessary to make good the impairment of the emergency 
tund, the holder of a policy is personally liable for assessments 
regularly made while his membership continues, and the contract is 
an assessment contract. 

(For other cases, see Insurance, Dec. Dig. § 1092.) 


ASSESSMENT INSURANCE ASSUMPTION OF LIABILITY BY 
OLD LINE INSURANCE COMPANY. 

Where an old line insurance company reinsures the business of an assess- 
ment insurance company and assumes the outstanding policy contracts 
and all obligations of policyholders and beneficiaries thereunder, and 
issues to policyholders a certificate reciting that it assumes the insur- 
ance under the terms and conditions of the policies, the contract is 
not changed from an assessment contract to an old line policy, 
though the old line company Ahi is no authority to levy assessments, 





Decision rendered, Nov. 7, 1911. 140 S. W. Rep. 955. 





Life. | Moran ws. Franklin Life Ins. Co. 75 


since the assessment insurance company could still do so, or a court 
of equity could order the levy of assessments. 
(For other cases, see Insurance, Dec. Dig. § 101.) 


ACTIONS—W AIVER—ES1 OPPEL—PLEADING. 

A petition, in an action on a life policy, which admits that insured discon- 
tinued the payment of premiums, and alleges that at the lapse of the 
policy more than three full annual premiums had been paid, and that 
insured had complied with the terms of the contract except as stated, 
does not allege performance of the policy so far as to the payment of 
premiums, and insured may not rely on waiver or estoppel of perfor- 
mance in that respect. 


(For other cases, see Insurance, Dec. Dig. §$ 634.) 


ACTIONS—PLEADING PERFORMANCE-—-EVIDENCE. 

In a suit on a policy, evidence of a waiver of a condition is admissible 
under an allegation of performance thereof. 

(For other cases, see Insurance, Dec. Dig. § 645.) 


PROOF OF LOSS—W AIVER—PLEA DING—EVIDENCE. 

Where the petition, in an action on a policy, alleged waiver of proofs of 
death, a letter by insurer, wherein it asserted that the policy lapsed on 
a designated date because of the failure of insured to pay an assess- 


ment due on that date, was admissible to show waiver of proofs of 
death. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from St. Louis Circuit Court; George H. Williams, 
Judge. 

Action by Augusta A. Moran against the Franklin Life In- 
surance Company. From a judgment for defendant, plaintiff 
appeals. Affirmed. 

This is an action brought by the beneficiary after the death of 
the insured to recover the amount of an insurance policy issued 
by the Merchants’ Life Association of the United States and as- 
sumed by the defendant. ‘he trial court directed a verdict for 
the defendant at the close of plaintiff’s evidence, and plaintiff has 
appealed. 

The insured was in default as to the payment of premiums at 
the time of his death, and according to its terms the policy was 
void on that account. But the plaintiff contends that under 
the evidence and the provision of the Missouri nonforfeiture 
statute the insurance had been extended so as to be in 
effect when the insured died. The correctness of the trial 
court’s action in overruling this contention is the important ques- 
tion for our consideration. The petition proceeds on the theory 
that the Merchant’s Life-Association was an ordinary life in- 
surance company and issued the policy in suit as an ordinary life 
insurance policy subject to the Missouri nonforfeiture law, and 
alleges the assumption of the policy by the defendant, Franklin 
Life Insurance Company, an ordinary life insurance company. 
It then proceeds as follows: “Plaintiff states that said Michael 
A. Moran continued to pay the premiunis on said policy until, to 
wit, January 15, 1902, when the said Michael A. Moran dis- 
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continued the payment of further premiums. Plaintiff states that 
at the time of said lapse, to wit, on the 15th day of January, 1902, 
more than three full annual premiums had been paid on said 
policy, and the net value of said policy under the statutes of the 
state of Missouri in such case made and provided amounted to 
the sum) of. to Wil, 32 THe 

as a net single premium, as provided by said statute, extended 
the policy for the full amount thereof, for the term of, to wit, 
four years. Plaintiff states that within the said period, to wit, 
on the 18th day of April, 1904, said Michael A. Moran died. 
Plaintiff states that the said Michael A. Moran in his lifetime 
had duly complied with all the terms and conditions of the. said 
contract to be done and performed by him, except as hereinbefore 
stated. Plaintiff states that the plaintiff is the same person named 
in said policy as payee thereof. Plaintiff states that, after the 
death of said Michael A. Moran and within ninety days after such 
death, she notified defendant, Franklin Life Insurance Company, 
of the death of said Michael A. Moran, and requested blank 
forms upon which to make proofs of death; but said defendant 
refused to furnish said blank forms, and then and there dis- 
claimed all liability under said policy, whereby defendant waived 
the furnishing of proofs of the death of said Michael A. Moran. 
Plaintiff states that said defendant disclaimed all liability and re- 
fused to pay said policy on the sole ground that the said Missouri 
statute did not apply to the said contract and said policy had 
lapsed, and at no time placed its refusal to pay upon the ground 
that any condition of said policy as to the proofs of death had not 
been complied with.” Prayer for judgment follows the fore- 
going. 

The answer, by denials and affirmative allegations, properly 
raises the defense that the Merchants’ Life Association was an 
assessment company, and that the policy sued upon was one of 
insurance upon the assessment plan and exempt from the Mis- 
souri nonforfeiture laws. It alleges that all rights under the 
policy lapsed and became null and void according to its terms be- 
cause of the failure of the insured after due notice to pay 
special assessment due December 20, 1901, and a regular quarterly 
assessment due January 15, 1902. It alleges that no annual 
premiums have been paid on the policy sued on; that said policy 
has no net value; and that the net single premium for temporary 
insurance for the full amount of said policy from the date of 
lapse to the date of death was far in excess of the net value 
of said policy. Plaintiff's evidence consisted of an agreed state- 
ment of facts, and certain additional evidence which we will 
mention. It appears from the agreed statement that the Merchants’ 
Life Association was an assessment company organized in 1890 
under what is now article 3, c. 61, of the Revised Statutes of 
Missouri, 1909, “to carry on a life insurance business on the 
assessment plan.”’ Its charter provided that “the fund with which 
to pay death losses is to be accumulated by assessments on policy- 
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holders.” It also provided for an emergency fund as contem- 
plated by the statute relating to assessment companies. Its by- 
laws declared that “the aim of the association shall be to furnish 
safe life indemnity at cost on the plan hereinafter set forth.” 
‘They provided that “all policyholders and none but policyholders 
shall be members of the association.” They empowered an 
executive committee to levy “all premiums and assessments” as 
stated in said plan, which is as follows: “Insurance Plan. The 
premium call, payable annually (which for convenience may be 
paid quarterly as stated herein) for the purpose of providing a 
mortuary fund for the payment of death claims, an emergency 
reserve fund to meet death claims in excess of the mortuary fund 
and an expense fund for current expenses, shall be according to 
the following rates at entry for each $1,000 insurance.” Here 
follows table of entry rates, both quarterly and annual, increasing 
annually from ages twenty to sixty. The quarterly rate in this table 
for the insured in this case at age of entry, 44 years was $4.14 per 
$1,000 of insurance, or $20.70 for $5,000 of insurance. ‘The 
table is then followed by this provision: “Should the emergency 
reserve fund or any part thereof, be used for the payment of death 
claims in excess of the mortuary fund, its impairment shall be 
made good by assessments in addition to the regular premium call, 
sufficient to pay the maximum amount of insurance stated in the 
policy.” 

The by-laws provide additionally that assessments to meet 
impairment of the emergency reserve fund should be “against 
each member of the association according to the ratios of the 
mortuary call,” and prescribe the notice to be given of such 
special, as well as the regular, assessments, and the manner of 
serving same. ‘They also provide that, “if any policyholder should 
fail to pay the amount of his or her premium or assessment on or 
before the day fixed for the payment thereof, the policy shall 
lapse, become null and void and of no effect.” Said agreed state- 
ment of facts further stipulated that on April 15, 1897, while the 
foregoing charter and by-law provisions were in force, the said 
Merchants’ Life Association issued to Michael A. Moran its 
certificate of membership or policy, whereby, “in consideration of 
the first annual premium of seventy-nine dollars and seventy- 
five cents, the written and printed application for this policy, and 
the payment of all premiums as stated in the insurance plan in- 
dorsed hereon, which application and plan are hereby made a 
part of this contract,” the said association promised “to pay to 
Augusta A. Moran, wife of the insured, * * * five thousand 
dollars within thirty days after receipt and approval by it of 
satisfactory proofs of the death of M. A. Moran, St. Louis, Mo. 
Provided, that if any premium, called in accordance with said 
isurance plan, shall not be paid on or before the day named in 
the notice for the payment thereof, this contract shall be void.” 
The “insurance plan indorsed hereon” was substantially the same 
as that described in the by-laws and above set forth. The pro- 
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vision for making good impairment of the emergency fund con- 
tained in the plan indorsed on the policy was as follows “Should 
the emergency reserve fund be used, in excess of statutory re- 
quirement, for the sae ment of death claims, its impairment shall 
be made good by additional premium calls sufficient to pay the 
maximum amount of insurance stated in the policy.” ‘The said 
agreed statement of facts further stipulated: ‘That Michael / 
Moran made to the Merchants’ Life Association all payment de- 
manded of him until May 20, 1899, being nine regular quarterly 
premiums or assessments of $20.70 each, aggregating $186.30. 
That on May 20, 1899, the defendant, an old line life insurance 
company authorized to do business in Missouri, reinsured the 
business of the Merchants’ Life Association by contract ap- 
proved by the policyholders and the superintendent of insurance 
in accordance with what is now section 6953, R. S. 1909. By 
said contract, so far as it is material, in consideration of the 
transfer to the defendant of all of the money, securities, assets, 
and properties of every kind of the Merchants’ Life Association 
and of the transfer to the defendant of all of the outstanding 
policies of the Merchants’ Life Association with all premiums 
due or to become due thereon “and on the complete substitution” 
(so far as lies in the power of the Merchants’ Life Association) 
of the defendant in place and stead of the Merchants’ Life Asso- 
ciation, the defendant agreed that it would “assume outstanding 
policy contracts * * * and all obligations to policyholders 
and beneficiaries thereunder.” 

The defendant also issued to the insured individually the fol- 
lowing: “Springtield, Ill, June 14th 1899. The Franklin Life 
Insurance Company of Springfield, Ill., hereby assumes under and 
according to the terms and conditions thereof, policy or certificate 
No. 3775, issued by the Merchants’ Life Association of the United 
States, April 22, 1897, to Michael A. Moran of St. Louis, Mo., 
for $5,000, payable to Augusta A. Moran. Alfred Orendorf, 
President. ‘I. C. Roseberry, Secretary.” 

Thereafter the insured made all payments demanded of him 
by the Franklin Life Insurance Company until November, 1901, 
being ten quarterly installments of $20.70 each on regular pre- 
mium calls, and five special assessments; the aggregate of the 
payments made by him after the contract of reinsurance amount- 
ing to $224. “That on the eleventh day of November the de- 
fendant levied a special assessment of $2.20 against said Moran 
on account of said policy; said special assessment was payable on 
December 20, 1901, of which special assessment the insured was 
duly notified and said assessment was not paid, or tendered by 
or for the insured.” That on the fifteenth day of January, 1902, 
the regular quarterly payment of $20.70 upon said certificate or 
policy became due, of which the said Moran was duly notified, 
and which was not paid or tendered by or for said Moran, and he 
paid nothing on said policy thereafter.” “That plaintiff is the 
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beneficiary designated in said policy.” “That Michael A. Moran 
died April 18, 1904.’ 

In addition to the agreed statement of facts, the plaintiff in- 
troduced a letter which was written under date of October 5, 
1905, in response to one w ritten by the plaintiff’s attorney mak- 
ing claim under the policy. The letter was as follows: “In reply 
to your inquiry, would say that Michael A. Moran was at one time 
insured under policy unmber 3775, issued by the Merchants’ 
Life Association. ‘The entire business of that concern was re- 
insured by this company in 1899, and said policy remained in 
force until December 20, 1901, when it lapsed and became null 
and void by reason of Mr. Moran’s failure to pay an assess- 
ment due on that date.”’ 

Plaintiff also offered evidence which she claims tends to prove 
that the policy had a net value within the meaning of the non- 
forfeiture laws; but, in the view we take of the character of the 
policy, that evidence related to an immaterial matter. 


J. J. O’Dononog and F. H. Bacon, for Appellant. 
Jonrs, JONES, Hocker & Davis, for Respondent. 


CAULFIELD, J. (after stating the facts as above. ) 
[1] I. Plaintiff's case concedes that there was a default in the 
payment of assessments or premiums, and the policy, by its 
terms, was void on that account unless the nonforfeiture law of 


Missouri (section 5856, R. S. 1889) was applicable thereto and 

operated to extend the insurance from the time of default to the 

death of the insured. ‘The nonforfeiture law is not applicable if 

the contract in suit is one of insurance upon the assessment plan. 

McCoy vs. Bankers’ Life Ass’n, 134 Mo. App. 35, 114 S. W. 
I 


551; Smoot vs. Bankers’ Life Ass'n, 138 Mo. App. 438, 120 S. 
W. 719; Hayden vs. Franklin Life Ins. Co., 136 Fed. 285, 69 C. 
C. A. 423. The trial court concluded that it was such a contract, 
and therefore sustained a demurrer to the evidence. Whether 
that conclusion was correct is the question before us. In de- 
termining it we might content ourselves with a reference to the 
very well considered opinion in the case of Hayden vs. Franklin 
Life Ins. Co., decided by the United State Circuit Court of Ap- 
peals, Eighth Circuit, and reported in 136 Fed. 285, 69 C. C. A. 
423. So far as the question before us is concerned, the facts in 
that case were identical with those in the case at bar, and involved 
the same form of policy, the same constitution and by-laws, the 
same contract of assumption or reinsurance, and the same in- 
surance companies. ‘The policy was there held to be a contract of 
insurance upon the assessment plan, and the nonforfeiture law 
inapplicable. Such holding had the unqualified approval of our 
own Supreme Court in Westerman vs. Supreme Lodge K. of P., 
196 Mo. 670, 714, 94 S. W. 470, 5 L. R. A. (N. S.) 1114. But 
we will consider the matter briefly in the light of our statutes and 
decisions. 
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[2] Section 5860 of the Revised Statutes, 1889, now section 
6950, R. S$. 1909, provides that “every contract whereby a benefit 
is to accrue to a person or persons named therein, upon the death 
or physical disability of a person also named therein, the payment 
of which said benefit is in any manner or degree dependent upon 
the collection of an assessment upon persons holding similar con- 
tracts shall be deemed a contract of insurance upon the assess- 
ment plan.” ‘here are other provisions in the article of which 
said section is a part; but we need not set them forth. It is 
sufficient to say that in all respects the policy in suit conforms 
to the requirements of said article and section so as to be “a 
contract of insurance upon the assessment plan” if the payment 
of the benefit to accrue under it is “in any manner or degree de- 
pendent upon the collection of an assessment upon persons hold- 
ing similar contracts.” 

There has been considerable discussion in the decisions as to 
the applicability of this language to particular policies. We need 
not set it forth. It 1s sufficient for the purposes of this suit that 
we may deduce from such decisions the conclusion that, even 
though a policy contains provisions for fixed and defined sums 
to be paid at certain intervals, still if such payments do not 
form the only resource for the payment of the benefit, and are 
not necessarily sufficient for that purpose, but by the terms of 
the contract shall be supplemented, if necessary, by an assess- 
ment which shall be levied by some designated person or body, 
and be directed against and binding upon persons holding similar 
contracts, then such policy meets the requirement of the statute 
under consideration. Hanford vs. Ass’n, 122 Mo. 50, 26 S. W. 
680; Jacobs vs. Ass’n, 146 Mo. 523, 48 S. W. 462; Elliott vs. 
Ass’n, 163 Mo. 132, 63 S. W. 400; Hayden vs. Franklin Life 
Ins. Co., 136 Fed. 285, 69 C. C. A. 423. It is not necessary for 
us to decide that a policy may not be an assessment contract unless 
it meets every requirement above mentioned ; but we do hold that, 
if it does meet all such requirements, it is certainly an assess- 
ment contract. 

[3] In determining the character in that respect of the contract 
before us, we may “consider not only the policy, but the con- 
stitution and by-laws as well, for though the policy does not in 
terms make the constitution and by-laws part of the contract it 
does, as we shall see, provide for the making of an assessment. 
“This of itself was sufficient to advise the policyholder that he 
was amenable to an assessment in addition to the regular mortu- 
ary call, which characterized its policy as being on the ‘assess- 
ment plan.’ As the manner of making such assessments was 
not pointed out on the face of the policy, and, such assessments 
in their very nature being mutual among the associated members, 
the law refers the policyholder to the articles of association and 
by-laws as incident to such policy contracts.” Hayden vs. Frank- 
lin Life Ins. Co., 136 Fed. 285, 290, 291, 69 C. C. A. 423, 428. 

Now, in the light of the foregoing, how does the contract in 
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suit meet the necessary requirements? While it is true that it 
contemplates the payment at certain intervals of a fixed and de- 
fined sum, and to that extent might be held an old line policy 
(Hanford vs. Mass. Ben. Ass’n, 122 Mo. 50, 26 S. W. 680), still 
such payments do not form the only resource for the payment of 
the benefit and are not necessarily, and were not in fact, sufficient 
for that purpose. They were to be applied in certain parts toward 
the accumulation of a mortuary fund and an emergency fund, 
and death losses were primarily payable out of the mortuary 
fund, and, if that proved insufficient, then out of the emergency 
fund. The policy expressly provided that, “should the emergency 
reserve fund be used, in excess of statutory requirement, for the 
payment of death claims, its impairment shall be made good by 
additional premium calls sufficient to pay the maximum amount 
of insurance stated in the policy.” ‘lhe by-laws provide that 
such additional premium calls shall be ‘against all members of 
the association according to the ratio of the mortuary call,” and 
empower the “executive committee” to levy the same and pre- 
scribe the extent and manner of serving notice thereof. 

[4] It seems to us that the contract meets all the requirements 
of the statute under the decisions. The plaintiff suggests, how- 
ever, that it is necessary that the assessment shall be upon 
“persons” holding similar contracts, and they must become per- 
sonally liable to pay the assessment when levied. Granting that 
that is a correct statement of the law, the provision for assess- 
ment under this policy is sufficient under it. The provision is 
that impairment of the emergency fund “shall be made good by 
assessment in addition to the regular premium call.” ‘The by-laws 
provide that such assessment shall be against “each member of 
the association,” and that “none but policyholders shall be mem- 
bers.” Only one plan of insurance is contemplated by the by-laws, 
and that is the one embodied in the contract in suit. The form of 
such contract renders the holder personally liable for assessments 
regularly made while his membership in the association continues. 
Ellerbe vs. Barney, 119 Mo. 632, 25 S. W. 384, 23 L. R. A. 435. 
Thus it appears that it is compulsory on the part of the associa- 
tion to levy the assessment in the event named, that the assess- 
ment must be levied on all members, and members must all be 
holders of policies, and policies must all be of the kind in suit, 
and the liability of members to meet assessments is fixed. The 
contract was an assessment contract in all respects. 

{5s] II. Nor are we impressed by plaintiff’s insistence that the 
contract of assumption transformed the assessment contract into 
a simple life policy on the level premium plan. For the contract 
of assumption to effect such a change, amounting to a complete 
novation, it must express clear intent to that effect. Hayden vs. 
Franklin Life Ins. Co., 136 Fed. 285, 69 C. C. A. 423. The one 
before us does not do that. On the contrary, it is plain there- 
from that all the parties, the Merchants’ Life Association, the 
policyholder, and the defendant, intended that the policy should 

Vol. XLI.—6. 
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be assumed as it was, viz., as an assessment contract. In the 
contract between the Merchants’ Life Association and the de- 
fendant, the latter was bound to assume merely the “outstanding 
policy contracts” and “all obligations to policyholders and bene- 
ficiaries thereunder.” As part of the consideration therefor, the 
Merchants’ Life Association was to transfer to the defendant all 
its outstanding policies, with all premiums due or to become due 
thereon and to completely substitute the defendant in place and 
stead of the Merchants’ Life Association, so far as it lay in the 
latter’s power. In the special contract between the defendant and 
the insured the defendant merely “assumes under and according 
to the terms and conditions thereof” the policy in suit. All this 
indicates a clear purpose to assume the contract as it was, as an 
assessment contract, and nothing else, and betrays no desire or 
intent to change its character or make a different contract, ex- 
cept that by their conduct the defendant by levying assessments, 
and the insured by paying them, assumed that the contract gave 
the defendant the right to levy assessments. But such a change 
as this, if it be considered a change, did not change the nature 
of the contract. It was still an assessment contract, though the 
assessments were to be levied by another than the original author- 
ity. But plaintiff insists that the defendant had no power to 
levy assessments, and therefore the assessment feature would be 
eliminated from the contract by operation of law. If it be true 
that defendant lacked the power mentioned, it would not affect the 
contract in the manner indicated. It would not deprive policy- 
holders of their right originally given to them by solemn contract 
and never surrendered to have others holding similar contracts 
contribute by paying assessments toward paying death benefits 
as they accrue; nor should it deprive defendant of the considera- 
tion solemnly promised to it in consideration of its entering into 
the very contract of assumption which plaintiff seeks to enforce. 

The executive committee of the Merchants’ Life Association 
might make them in order to fulfill its contractual obligations to 
the policyholders and the defendant, or, if that committee would 
not or could not levy such assessments, a court of equity would 
have power to levy them, or cause them to be levied. Nor can 
it avail plaintiff to contend, as it does contend, that defendant 
had no power to assume an assessment contract, being an old line 
company. We know of no authority for holding that, because 
the corporation lacks power to make the only contract which it 
intended to make, therefore it should be held to have made an 
entirely different contract, which though within its power, it 
had no intention of entering into. Upon the plainest principles 
of equity and common honesty, plaintiff should not be permitted, 
by applying the doctrine of ultra vires, to deprive defendant of 
substantial benefits and conditions of its contract and yet hoid 
it to the letter of its obligation. ‘This is not a case where an in- 
surance company issued or assumed a policy which by operation 
of law necessarily included the provisions of the nonforfeiture 
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statute. On the contrary, the contract which defendant assumed 
at the time of such assumption had been fully and properly 
created as an assessment contract, free from the operation of 
the nonforfeiture statutes, and as such obligatory upon and in 
favor of the assessment company and its members. We can 
discover no principle upon which to base a holding that the mere 
assumption of it by an old line company completely altered its 
character and provisions. 

Ill. The letter of October 3, 1905, was written nearly four 
years after the time the petition conceded that the policy lapsed 
for the nonpayment of premiums, and some eighteen months 
after the death of the insured. ‘Therein defendant's secretary 
informed the plaintiff's attorney that the policy “remained in 
force until December 20, 1901, when it lapsed and became null 
and void by reason of Mr. Moran’s failure to pay an assessment 
due on that date.’ Plaintiff asserts that defendant had no right 
to levy said assessment; it being a special assessment, and there- 
fore the policy could not have been avoided because of it. She 
contends that, having in said letter given the nonpayment of 
said assessment as a reason for the policy having become void, 
it could not rely in the trial court upon the nonpayment of the 
subsequent regular premiums as a cause for such avoidance. In 
response to this contention we are inclined to the opinion that the 
letter is sufficient either as a waiver of, or as an estoppel to set 
up, the avoidance of the policy for defaults subsequent to that of 
December 20, 1901, and we are strongly impressed that the con- 
tract of assumption, as acted under by the defendant and the 
assured, recognized defendant's right to make special assessments, 
and plaintiff cannot deny that right while suing on the contract 
conferring it. But it is not necessary for us to pass upon either 
of those questions for the reason that plaintiff's pleading is not 
sufficient to let in the contention now made. 

[6] Plaintiff has not attempted to plead either waiver, estoppel, 
or performance in the respect under consideration. On the 
contrary, plaintiff admits that she made payments only to Jan- 
uary 15, 1902, “when the said Michael A. Moran discontinued 
the payment of further premiums,” and, proceeding, says, “Plain- 
tiff states that at the time of said lapse, to wit, on the fifteenth day 
of January, 1902,” ete. Here is a clear admission that the policy 
had lapsed for nonpayment of premiums on January 15, 1902. 
The only allegation of performance is: “Plaintiff states that the 
said Michael A. Moran in his lifetime had duly complied with all 
the terms and conditions of the said contract to be done and 
performed by him, except as hereinbefore stated.” Here is no 
allegation of performance of the provisions of the policy so far 
as the payment of premiums subsequent to December 20, 1901, 
is concerned, but, on the contrary, an admission that the terms 
and conditions of the contract in that respect had not been com- 
plied with or performed by the insured. 

[7] It is well settled in this state that in a suit on an insurance 
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policy evidence of a waiver of a condition is admitted under an 
allegation of performance, for the reason that “it is merely evi- 
dence of a performance,” and is “proof of performance” within 
the meaning of the conditions of the policy. Insurance Company 
vs. Kyle, 11 Mo. 278, 49 Am. Dec. 74; McCullough vs. Insurance 
Co., 113 Mo. 606, 616, 21 S. W. 207. And it may be conceded 
for the purposes of this case that the same rule would apply to 
evidence of estoppel. But neither the rule nor the reasoning 
could apply to this case because the petition herein concedes non- 
performance. This case was brought and tried on the sole theory 
that there had been default in the payment of premiums, and that 
the policy was void unless saved by the application of the non- 
forfeiture laws. 

[8] The letter was admissible for the purpdse of proving 
waiver of the proofs of death, as to which the petition contained 
proper allegation. We are satisfied that the last was the sole 
purpose for which it was offered and admitted in evidence. The 
present contention was clearly an afterthought suggested for 
the first time in this court. It is overruled. 

The judgment of the trial court is affirmed. 

Reynolds, P. J., and Nortoni, J., concur. 


SUPREME COURT OF NEW YORK. 


\PPELLATE Divison, SECOND DEPARTMENT. 


HOFFMAN 
vs. 


METROPOLITAN LIFE INS. CO.* 


\VOIDANCE OF POLICY—PRIOR SERIOUS DISEASE—PROVI- 
SIONS OF POLICY. 

Where a policy provided that it was void if before its date insured had had 
disease of the kidneys, and just prior to securing the insurance in- 
sured had been confined in a hospital on account of kidney trouble, 
and afterwards died from such disease, a judgment against insurer 
could not stand. 

(or other cases, see Insurance, Cent. Dig. $$ 681-690, 694-606; Dec. Dig. 


$ 201.) 


\ppeal from Municipal Court, Borough of Brooklyn, Third 
District. 

Action by Harriet Hoffman against the Metropolitan Life In- 
surance Company. From a judgment for plaintiff, and from an 
order denying a new trial, defendant appeals. Reversed, and 
new trial ordered. 


Decision rendered, Nov. 10, 1911. 131 N. Y. Supp. 588. 
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Argued before Jenks, P. J., and Burr, Thomas, Carr, and 
Woodward, JJ. 


JAMEs G. Purpy, for Appellant. 

EMANUEL JAcoBus (Henry Marx, on the brief), for Re- 
spondent. 

. PER CurRIAM. 

The plaintiff has had two previous judgments, both of which 
have been reversed by this court, and now for a third time she 
has been awarded judgment. With each new trial the plaintiff 
has made an effort to meet the requirements of the opinion of this 
court, and in the present instance has succeeded in getting within 
the letter of the rule laid down upon the last appeal. 141 App. 
Div. 713, 715, 126 N. Y. Supp. 436. We are of the opinion, 
however, that the case still lacks the essential elements to justify 
the judgment. 

Among the conditions to be found in the policy involved in this 
action is one that : — 

“Unless otherwise stated in the blank space below in a waiver 
signed by the secretary, this policy is void if the insured before its 
date * * * has been attended by a physician for any serious 
‘ disease or complaint, or has had before said date * * * dis- 
ease * * * of the kidneys.” 

The defendant had a right to determine the condition on 
which it would write this policy of insurance, and it clearly ap- 
pears from the evidence in this case that the insured was con- 
fined to a hospital, where he was treated for a disease of the 
kidneys, just prior to the taking out of this policy, and it appears 
from the evidence that he came to his death by reason of this same 
character of disease within a short time after the policy was de- 
livered. ‘The case has already been sufficiently discussed in all 
its bearings, and the judgment ought not to stand. 

The judgment appealed from should be reversed, and a new 
trial ordered; costs to abide the event. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 
STEWART 
VS. 


HOME LIFE INS. CO-* 

FORFEITURE FOR NONPAYMENT OF PREMIUM—EFFECT OF 
EXTENSION—STATUTORY PROVISIONS. 

A policy provided that grace of one month would be allowed in the pay- 
ment of premiums, and that if any premium due was not paid within 
the month of grace the policy should be void. Insurance Law (Consol. 
Laws 1900, c 28) §$ 92, provides that forfeiture of a policy for non- 
payment of premium shall not be declared within one year after the 
default in payment of any premium, unless a written or printed notice 
shall have been mailed to the insured at least 15 days before it was 
payable, nor until 30 days after the mailing of such notice. An in- 
surer mailed due notice of a semiannual premium falling due February 
27th, and on the last day of grace, March 27th, accepted one-fifth of 
the premium, and on April 27th the same amount, and extended pay- 
ment of the balance until May 27th, at which time, it being still unpaid, 
the insurer treated the policy as lapsed. Held, that the extensions, 
which were upon condition that the balance should be paid, did not re- 
lieve the insured from the forfeiture or entitle him to any further 
grace. 

(lor other cases, see Insurance, Dec. Dig. § 357. 


ACTION—ISSUES, PROOF, AND VARIANCE. 

Where the insurer in an action on a policy claimed a forfeiture for non- 
payment of the balance of a premium due in February, on which time 
had been extended to May, when the balance was not paid, and pleaded 
the giving of a notice on April 3oth with respect to the balance of pre- 
mium next due under an extension then in force, but at the trial in- 
sured put in evidence a notice of the premium due in February, which 
the insurer then proved was given in time, the insurer was entitled to 
the benefit of the earlier notice as if it had been pleaded, since the 
action was not tried strictly in accordance with the pleadings. 

(for other cases, see Insurance, Dec. Dig. $ 645.) 


Appeal from Trial ‘Term, New York County. 

Action by Antonette Stewart against the Home Life Insur- 
ance Company. From a judgment upon a directed verdict for 
plaintiff, defendant appeals. Reversed, and a new trial ordered. 


Argued before Ingraham, P. ]., and Laughlin, Scott, Miller, 
and Dowling, JJ. 


BERNARD HeErsHKoPF (Howard Van Sinderen, on the brief), 
for Appellant. 

FRANK FE. CarstaRPHEN (Jos. A. Burdeau, on the brief), for 
Respondent. 


* Decision rendered, Nov. 3, 1911. 131 N. Y. Supp. 504. 
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LAUGHLIN, J. 

The plaintiff has recovered on a policy of insurance issued 
by the defendant on the life of her husband, in which she was 
designated as the beneficiary. ‘The policy was issued on the 
twenty-seventh day of February, 1906, at which time a premium 
of $27.90 was paid as a term rate premium covering the period 
until the twenty-seventh day of August thereafter, from which 
time it was provided that an annual premium of $129.25 should 
be payable annually in advance. Six days before the time at 
which the first annual premium became due, at the request of the 
insured and plaintiff, an agreement in writing was made between 
the insured and the plaintiff and the company, to the effect that 
the premium should be payable in equal semiannual installments 
of $67.20 each on the twenty-seventh day of August and Feb- 
ruary, instead of annually, and that the conditions of the policy 
with respect to payment or nonpayment of premium should ap- 
ply to such installment payments, but that otherwise they should 
remain in force. 

The first semiannual payment was timely made. A premium 
notice was duly mailed to the insured on the seventeenth day of 
January, 1907, with respect to the semiannual premium falling 
due on the twenty-seventh day of February thereafter. This 
premium, however, was not paid. The policy contained the 
usual provision for one month’s grace in the payment of pre- 
miums, as follows :— 

“Grace in Payment of Premiums.—In the payment of the 
second and subsequent premiums, a grace of one month will be 
allowed, provided interest be paid at the rate of five per cent per 
annum for the number of days payment is deferred, during 
which time this policy shall remain in force.” 

On the last day of grace, namely on the twenty-seventh day of 
March, 1907, at the request of the insured in writing, the com- 
pany accepted $13.44, being one-fifth of the semiannual premium 
due, and fifty-two cents interest from the due date a month before 
and extended his time for the payment of the balance for one 
month. On the day of the expiration of this extension, the in- 
sured applied to the company in writing to accept $13.44, another 
one-fifth payment, and grant an extension on the balance until 
the twenty-seventh day of May thereafter. The company ac- 
cepted the payment and granted the extension. In the meantime, 
and before the expiration of this extension, the insured was twice 
notified of the balance unpaid and when it would be due; but he 
failed to pay the same, and did not ask for or obtain any further 
extension of time within which to pay it. - The company there- 
upon elected to treat the policy as lapsed and forfeited, and two 
days later, and on the twenty-ninth day of May, 1907, wrote 
the insured, expressing regret that he had allowed the policy to 
lapse without remitting the balance, and expressing the hope that 
he might desire to have the policy reinstated, and manifesting 
willingness to assist in so doing should he desire it. On the 
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thirty-first day of the same month, the superintendent of the 
renewal department of the company wrote the insured, again 
calling attention to the fact that he had terminated his contract, 
and manifesting willingness to continue the policy, provided 
he furnished satisfactory evidence of insurability and continued 
to pay the premiums as required, and requesting that he com- 
municate with the writer of the letter on the subject. It ap- 
pears that thereafter an appointment was made between the in- 
sured and the medical examiner of the company for his physical 
examination, with a view to reinstatement, but that the insured 
failed to keep the appointment, and that terminated the negotia- 
tions. ‘The insured died on the eighth day of June, 1907. 

[1] The complaint contains two counts, one of which is based 
on the theory that the defendant prematurely declared the policy 
forfeited, which dispensed with a formal tender of the balance 
of the premium and with formal proofs of death, and the other 
on the theory that the company, by accepting the installment 
payments, impliedly agreed to give the insured temporary in- 
surance for a period extending beyond the time of his death. 
The only limitation the law imposes on the right of the company 
to declare a policy of insurance forfeited for the nonpayment of 
premiums is that such forfeiture shall not be declared “within 
one year after the default in payment of any premiums, install- 
ment or interest,” unless a written or printed notice shall have 
been mailed to the insured “at least fifteen and not more than 
forty-five days prior to the day when the same is payable,” stating 
the amount due, and the place where and the person to whom the 
same is payable, and that unless such payment shall be made by 
or before the day it falls due the policy shall become forfeited, 
and “until the expiration of thirty days after the mailing of such 
notice.” Insurance Law, § 92. The policy contained the follow- 
ing provision: 

“If any premium be not paid when due or within the month 
of grace, or if any cash loan or interest thereon be not paid when 
due, this policy shall be void and all premiums ceeronne to the 
company, except as herein provided.” 

Were it not for the extensions of the time of sei for part 
of the semiannua! premium in question, it is manifest that the 
rights of the insured, and of the plaintiff, under the policy would 
have been forfeited for the nonpayment thereof. We fail to 
see how the extensions, which were given upon condition that the 
balance should be paid within the period of the extension, re- 
lieve the insured or the plaintiff from the forfeiture. The for- 
feiture had taken place. The effect of the extensions was to 
make a new agreement between the insured and the company, 
by which it agreed to give him the benefit of the insurance, pro- 
vided he paid the balance, then past due, within the time specified, 
and doubtless in the meantime, by virtue of this agreement, his 
life remained insured; but when he failed to keep the agreement, 
the company was at liberty to assert the original forfeiture, as it 
did. 
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[2] It is contended on the part of the respondent that the 
company is not in a position to claim a forfeiture on account of 
the nonpayment of the semiannual premium within the month of 
grace following the twenty-seventh day of February, 1907, when 
it became due, for the reason that, instead of pleading the giving 
of notice which justified it in declaring the forfeiture at that time, 
it pleaded the giving of a notice on the thirtieth day of April, 
1907, with respect to the balance of the premium next to fall due 
under the extension in force at that time. On the trial, how- 
ever, the plaintiff introduced in evidence a notice given by the 
company to the insured, dated January 17, 1907, purporting to 
be given pursuant to the requirements of the insurance law, 
that the premium of $67.20 would be due on the twenty-seventh 
day of February thereafter, and in other respects complied with 
the law relating thereto, and the defendant proved without ob- 
jection or exception that this notice was duly mailed to the in- 
sured on the day it bears date. In these circumstances, it must 
be assumed that the action was not tried strictly in accordance 
with the pleadings, and the defendant is entitled to the benefit 
of the notice of January 17, 1907, as if it had been pleaded. As 
we view the case, the rights of the insured and of the plaintiff 
were clearly forfeited prior to the death of the insured, and the 
essential steps to obtain his reinstatement had not been taken. 

It follows, therefore, that the judgment and order should be 
reversed, and a new trial granted, with costs to appellant to abide 
the event. All concur. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


BIXLER 
US. 
MODERN WOODMEN OF AMERICA* 


MUTUAL BENEFIT SOCIETIES—BY-LAWS—BINDING EFFECT 
ON MEMBERS. 

One who takes out a policy in a mutual benefit society becomes a member 
thereof, and is bound by its charter and by-laws made in pursuance 
thereof, and is chargeable with knowledge of limitations on the powers 
of agents of the society found in the by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. §§ 716, 
718.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION FOR NONPAY- 
MENT OF ASSESSMENTS—REINSTATEMENT—VALIDITY. 

The by-laws of a mutal benefit society provided for the reinstatement of a 
suspended member by his payment of assessments, if he was at the 


* Decision rendered, Nov. 16, 1911. 72 S. E. Rep. 704. 
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time of payment in good health; that otherwise the receipt and reten- 
tion of the assessments should not reinstate him and prohibited the 
clerk of any local camp from knowingly receiving assessments from a 
suspended member, if at the time of tender of payment the member was 
in impaired health. A member who had been suspended for nonpay- 
ment paid arrearages while ill, and the clerk of the local camp who 
received the money had knowledge thereof. None of the directors or 
other officers of the society knew of the member’s payment until after 
his death. //eld, that the payment and the reception thereof by the clerk 
of the local camp did not reinstate the member, and the society did 
not waive the forfeiture, and was not estopped from setting it up as 
a defense. 
(lor other cases see Insurance, Cent. Dig. $ 1924; Dec. Dig. § 761.) 


Error to Circuit Court, Augusta County. 

Action by Savannah Bixler against the Modern Woodmen of 
America. There was a judgment for defendant, and _ plaintiff 
brings error. Affirmed. 

BUCHANAN, J]. 

This action was brought by Mrs. Savannah Bixler against the 
Modern Woodmen of America, a beneficial organization, upon 
a policy of insurance or benefit certificate issued to her husband, 
\W. A. Bixler, and payable to her on his death. 

The principal question involved in the case is whether or not 
the insured, who had been suspended for the nonpayment of his 
dues, had been reinstated by the payment of such dues to the 
clerk of the local camp. 

Upon a demurrer to the evidence by the defendant, there was 
a judgment in its favor. To that judgment this writ of error 
was awarded. 

It appears that in the year 1907 the husband, who was at that 
time in good health, became a member of the defendant com- 
pany and obtained a benefit certificate therein payable to his wife 
at his death. He paid his dues and assessments until the levy for 
the month of March, 1910, became due and payable, when he 
defaulted and on that account was regularly suspended in ac- 
cordance with the by-laws of the defendant company. On the 
twenty-third day of April following Bixler inquired by phone of 

lodd, the clerk of the local camp of which he was a member, what 
was due from him, and was informed that he owned for the 
months of March and April, whereupon he paid the same to 
Todd without anything being said by either as to the condition of 
Bixler’s health. On the twenty-sixth of April Bixler received 
notice from the defendant company’s home office, calling his at- 
tention to the fact that he had been reported by the clerk of his 
local camp as suspended for the nonpayment for his March dues, 
that his suspension had been recorded, and that from April tst 
his certificate was null and void, but stated that, if he had been 
reinstated since that date, the notice of his suspension might be 
disregarded. On the sixth of May, Bixler, who had been suffer- 
ing from chronic diabetes for two years or more, a fact known to 
both the insured and Todd, the clerk of the local camp, died sud- 
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denly of “diabetic coma.” None of the directors or other officers 
f the defendant knew anything about Bixler’s payment of his 
arrearages until after his death. The clerk of the local camp 
was instructed not to receive the May dues from Bixler’s estate, 
and the defendant after this action was instituted (which was, 
as claimed by the defendant, before it had finally passed upon the 
validity of the claim) offered to return the amount of the March 
and April dues, but the tender was refused. 

The provisions of the by-laws of the defendant company bear- 
ing upon the reinstatement of a suspended member and the powers 
and duties of the clerk of the local camp, so far as applicable to 
the facts of this case, are found in sections 39, 56, 278, 287, and 
291, which are as follows :— 

“Sec. 39..No waiver of Any By-Law.—No officer of this so- 
ciety, except as provided in section 108 hereof, nor any local 
camp officer, is authorized or permitted to waive any of the pro- 
visions of the by-laws of this society which relate to the contract 
between the member and the society, whether the same be now 
in force or hereafter enacted.” 

“Sec. 56. Reinstatement Within Sixty Days After Suspension 
for Nonpayment of Assessments, Fines, or Dues—Any member 
suspended for the nonpayment of assessments, fines, or dues, if 
not engaged in any of the prohibited occupations mentioned in 
section 12 hereof, may be reinstated by payment, within sixty 
days from the date of suspension, of all arrearages of every 
kind, including current assessment and all fines, dues, and assess- 
ments for which he would have been liable had he remained 
in good standing; provided, however, that he be in good health 
at the time of reinstatement; provided, further, that the receipt 
and retention of such assessments or dues in case the suspended 
neighbor is not in good health, or is engaged in any such prohib- 
ited occupation, shall not have the effect of reinstating said mem- 
ber or entitling him or his beneficiaries to any rights under his 
benefit certificate.” 

“Sec. 278. Shall Receipt for Moneys and Pay to Banker. The 
clerk shall receive and receipt for all moneys paid in accordance 
with the provisions of those by-laws, and shall pay over all 
moneys by him so received to the banker as often as each regular 
meeting of his camp, taking the receipt of the banker therefor.” 

“Sec. 287. Clerk Declared to be Agent of Local Camp.—The 
clerk of a local camp is hereby made and declared to be the agent 
of such camp, and not the agent of the society, and no act or omis- 
sion on his part shall have the effect of creating a liability on the 
part of this society, or of waiving any right or immunity be- 
longing to it.” 

“Sec. 291. Shall Not Collect or Receive Assessments from a 
Suspended Beneficial Member.—The clerk shall not knowingly 
‘ollect or receive either assessments or dues from a beneficial 
member who has become suspended for nonpayment thereof, if 
at the time tender was made the member was in impaired health. 
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The receipt of assessments or dues contrary to the provisions of 
this section shall be unavailing in favor of the’ defaulting member, 
and such clerk shall forfeit his membership in the society for such 
violation.” 

[1] A person who takes out a policy in a mutual benefit so- 
ciety becomes a member of the society, and is bound by the rules 
and provisions of its charter and the by-laws lawfully made in 
pursuance thereof, and is conclusively presumed to have knowl- 
edge of them all. Knights of Columbus vs. Burroughs, 107 Va. 
671, 60 S. E. 40, 17 L. R. A. (N. S.) 246, and authorities cited. 

This being so, the insured is charged with knowledge of the 
limitation upon the powers of the agents of such company found 
in its by-laws. Knights of Columbus vs. Burroughs, supra, and 
authorities there cited. 

[2] Under the by-laws Bixler was entitled to be reinstated 
within sixty days from the date of his suspension by the pay- 
ment to the clerk of the local camp of all fines, dues, and assess- 
ments for which he would have been liable had he remained in 
good standing provided he was at the time of such payment in 
good health. 

By section 56 of the by-laws it is provided that the receipt and 
retention of such arrearages ‘in case the suspended member is 
not in good health * * * - shall not have the effect of re- 
instating such member or entitle him or his beneficiary to any 
rights under his benefit certificate” ; and by section 291 the clerk 
of the local camp is expressly prohibited from knowingly col- 
lecting or receiving either assessments or dues from a member 
who has been suspended for nonpayment thereof, “if at the time 
the tender was made the member was in impaired health,” and 
declares that the receipt of such dues contrary to the provisions 
of the section “shall be unavailing in favor of the defaulting 
member, and such clerk shall forfeit his membership in the so- 
ciety for such violation.” 

Bixler being, as we have seen, conclusively presumed to have 
knowledge of these provisions, knew when he paid the arrear- 
ages in his then condition of health that he had no right to make 
such payment, and that the clerk of the local camp had no right 
to accept it, and that such payment could not have the effect of 
reinstating him as a member of the society. 

It is further provided by the by-laws (sections 39 and 287) 
that the clerk of the local camp is not authorized or permitted to 
waive any of the provisions of the by-laws of the society which 
relate to the contract between the member and the society, and 
that no act or omission of such clerk shall have the effect of waiv- 
ing any right or immunity belonging to the society. 

In Knights of Columbus vs. Burroughs, supra, the effect of by- 
laws limiting the power of a local council of a beneficial asso- 
ciation was very carefully considered. In that case the member 
had failed to pay his assessments as required by its constitution 
and by-laws and had ipso facto forfeited his membership. The 
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subordinate or local council undertook to make good his delin- 
quencies without complying with the by-laws of the society. It 
was held in that case, upon careful consideration and the exam- 
ination of many authorities, that the local council in its undertak- 
ing to make good the delinquencies of its members was acting 
without .authority ; that in so doing it was the agent of its mem- 
bers, and not of the ‘society; and that the society, having re- 
ceived the money in ignorance of the facts, had not waived the 
forfeiture, and was not by its conduct estopped to set it up as 
a defense to the action. 

In Modern Woodmen of America (the defendant in the case 
under consideration) vs. Tevis, 117 Fed. 369, 54 C. C. A. 293, 
the powers and duties of the clerk of a local camp in receiving 
arrearages from a suspended member and the effect of his action 
in receiving such arrearages in violation of the by-laws upon the 
rights of the society or head camp were considered. In that case, 
which is quoted from in the opinion of the court in Knights of 
Columbus vs. Burroughs, supra, it was held in passing upon the 
same by-laws as are involved in this case that the clerk of the 
local camp is the agent of the head camp to collect and remit the 
benefit assessments in accordance with the terms of the by-laws ; 
that his authority is limited by the by-laws and the members 
and beneficiaries are charged with knowledge of those limitations, 
because they are a part of their contract; and that the clerk of 
the local camp has no authority by contract, estoppel, or waiver 
to bind the society to its members or beneficiaries, either by ex- 
tending the time of payment of a benefit assessment or by waiving 
default in its payment or by reinstating a suspended member 
without a warranty of good health, “in the absence of notice or 
knowledge of such acts and acquiescence therein by some of 
the principal officers of the head camp.” 

The conclusion reached in that case upon the validity and effect 
of the same by-laws that are involved in this case is in accord 
with the principles of our own decisions and with the deci- 
sions of courts of other states. See Knights of Columbus 
vs. Burroughs, supra, and authorities cited. See, also, Lyon 
vs. Supreme Assembly, etc., 153 Mass. 83, 26 N. E. 236; 
Kennedy vs. Grand Fraternity, 36 Mont. 325, 92 Pac. 971, 25 
L. R. A. (N. S.) 78. 

Under these authorities, it is clear, we think, that upon the 
facts of this case the payment of his arrearages by Bixler and 
their reception by the clerk of the local camp did not have the 
effect of reinstating the insured as a member of the defendant 
company, and that the defendant or head camp, having received 
the said arrearages in ignorance of the facts, did not waive the 
forfeiture, and was not by its conduct estopped from setting it 
up as defense to this action. 

The judgment complained of must be’ affirmed. 

Affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


BLENKE 
VS. 
CITIZENS’ LIFE INS. CO* 


APPLICATION—HISTORY OF APPLICANT—QUESTIONS—CON- 
STRUCTIONS. 

Where an application for life insurance contains several questions calling 
for facts as to the applicant’s prior history concerning which he was 
charged with knowledge, such as whether he had ever applied for 
insurance without receiving a policy within thirty days, whether he had 
ever been rejected, etc., and then asked whether he was in perfect 
health “so far as he knew or believed,” the qualification quoted at- 
tached to such question should not be construed as applying to the 
others, so as to make the applicant’s knowledge or belief a materia! 
part of his answers to the other questions calling for facts. 

(For other cases, see Insurance, Cent. Dig. $$ 681-606; Dec. Dig. § 2091.) 


LIFE POLICY—MISREPRESENTATIONS. 

Ky. St. § 639 (Russell’s St. § 4286), provides that all statements or de- 
scriptions in any application for a policy of insurance shall be represen- 
tations, and not warranties, and that no misrepresentation shall prevent 
a recovery, unless material or fraudulent. Held that, while misrep- 
resentations in an application for life policy in order to defeat a 
recovery must be both material and untrue, yet, if material and 
untrue, they will defeat a recovery without reference to the good 
faith or honest intention of the applicant, unless the question answered 
relates to a matter concerning which his knowledge in the ordinary 
course of things could not amount to more than information and 
belief. 

(For other cases, see Insurance, Cent. Dig. $$ 540, 549; Dec. Dig. § 256.) 


Appeal from Circuit Court, Kenton County, Common Law 
and Equity Division. 

Action by Annie Blenke against the Citizens’ Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


L. J. CRAwForD and HazeLricc & Hazerricc, for Appellant. 
Mackoy & Mackoy and HELM Bruce, for Appellee. 


CarROLL, J. 
On the eleventh day of November, 1905, Joseph A. Blenke 
applied for a policy of life insurance in the appellant company ; 
and as a part of his application he submitted to an examination 
by the medical examiner of the company, and in answer to the 
question in the application, “Q. 6B. Have you ever applied te 
any company or agent for insurance without receiving a policy 


* Decision rendered, Nov. 14, tort. 140 S. W. Rep. 561. 
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of the exact amount and kind applied for?” he said, “No.” He 
also made the following answers to the questions propounded to 
him by the medical examiner at the time of his application: 
“Q. 2. Have you ever applied to any agent for insurance with- 
out receiving a policy within thirty days? Ans. No. Q. 3. Have 
you ever been rejected by any company or association (this is 
important)? Ans. No. Q. 4. Has any physician given an un- 
favorable opinion upon yeur life in reference to insurance, 
formally or informally? Ans. No. Q. 9. State particulars of any 
illness, constitutional disease, or injury, you have had, giving 
date, duration, and remaining effects, if any. Ans. Smallpox 
twenty-five years of age; concussion of the spine twenty years 
ago. Q. 34. Are you in perfect health, so far as you know or 
believe? Ans. Yes. Q. 47. Have you ever had any of the fol- 
lowing diseases (answer ‘Yes’ or ‘No’): Diseases of bladder or 
kidney? Ans: No. Q. 55 Have you ever had any of the fol- 
lowing diseases (answer ‘Yes’ or ‘No’): Fainting, palpitation or 
pain in the region of the heart, or any indication of heart dis- 
ease? Ans. No. ” 'The application signed by Blenke, and con- 
stituting a part of the policy, contains the following provisions : 
“On behalf of myself and of any person who shall have or claim 
any interest in any policy that may be issued under this applica- 
tion, I hereby declare and agree that all the foregoing statements 
and answers, together with those contained in the declarations 
to the Citizens’ Life Insurance Company’s medical examiner, 
to be full, complete, and true, whether written by my own hand 
or not; and they are offered to the company as a consideration for 
and as a basis of the contract with said company under any pol- 
icy issued under this application, which, if issued, I hereby agree 
to accept.” The company accepted the application, and on ‘No- 
vember 21, 1905, issued a policy to the applicant for $10,000, 
payable at his death to his sister Annie Blenke, the appellant. 
The first premium was paid when or before the policy was issued 
and the second annual premium, which was tendered in due time, 
was refused by the company because it then had information that 
the insured had Bright’s disease at the time of his application, and 
had been previously rejected by another company. ‘The insured 
died in January, 1907, and, the company declining to pay the 
insurance, this action was brought by the beneficiary 

For defense to the cause of action, the company set up the 
provisions in the policy, before quoted, and alleged that each of 
the answers to the questions hereinbefore set out was false and 
Was a misrepresentation which was both material and fraudulent, 
and that, if the defendant had known the truth, it would not 
have issued the policy. After the issues were made up, the case 
went to trial, and the court gave the jury the following in- 
struction, to which the plaintiff below, now appellant, objected: 
“(1) The jury are instructed that the deceased, Joseph A. Blenke, 
in the application for the policy sued on in this case, was asked 
and answered the following questions: ‘Have you ever applied 





96 Insurance Law Journal Vol. 41. [Jan., 1912 


to any company or agent for insurance without receiving a 
policy of the exact kind and amount applied for?’ to which ques- 
tion he answered in said application, ‘No.’ ‘Have you ever 
applied to any agent for insurance without receiving: the policy 
within thirty days?’ to which question he answered in said ap- 
plication, ‘No.’ ‘Have you ever been rejected by any company or 
association (this is important) ? to which question he answered 
in said application, ‘No.’ ‘Has any physician given an unfavor- 
able opinion on your life in reference to insurance, formally or 
informally?’ to which question he answered in said application 
‘No.’ ‘Have you ever had any of the following diseases, to wit: 
Diseases of the bladder or kidney? to which question he an- 
swered in said application, ‘No.’ ‘State particulars of any illness, 
constitutional disease, or injury you have had, giving date, dura- 
tion, and remaining effects, if any,’ to which he answered in said 
application, ‘Smallpox’ twenty-five years ago; concussion of spine 
twenty years ago.’ ‘Are you in perfect health as far as you know 
or believe ?’to which question he answered in said application,‘ Yes.’ 
‘Have you ever had any faintings, palpation, pain in the region 
of the heart, or any indication of heart disease ?’ to which ques- 
tion he answered in said application, ‘No.’ Now, the jury will 
find a verdict for the plaintiff for the sum of $10,000, with in- 
terest thereon from the fourth day of May, 1907, unless the jury 
shall believe from the evidence that said answers or some of 
them at the time the answers to said questions were made were 
substantially untrue, and that the defendant, acting reasonably 
and naturally in accordance with the practice usual among life 
insurance companies under similar circumstances, would not 
have accepted said application, and issued the policy sued on in 
this case, if the substantial truth had been stated in said answers ; 
in which event the jury will find a verdict for the defendant even 
though the jury shall believe that said untrue answers, or any of 
them, if any such there was, were not made with a knowledge 
of their falsity, or with the intention to mislead or deceive the 
defendant company.” 

The jury returned a verdict for the company, upon which judg- 
ment was entered, and the plaintiff appeals. 

The only ground of reversal relied on is that the court com- 
mitted serious error in the latter part of the instruction given, 
in which the jury was directed to find a verdict for the defend- 
ant, “even though the jury shall believe that said untrue an- 
swers, or any of them, if any such there was, were not made 
with a knowledge of their falsity or with the intention to mis- 
lead or deceive the defendant company,” ‘The objection urged 
by counsel to this language is that although the insured may not 
have known that his answers or any of them were false, and may 
not have had any intention to mislead or deceive the company, 
and although he answered in perfect good faith, the jury must 
under the language quoted return a verdict in favor of the com- 
pany. It is contended, in effect, that the question of good faith 
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and honest intention of the insured in answering these questions 
should have been submitted to the jury in connection with their 
materiality. In other words, it is argued that so much of the in- 
struction as diretted the jury if they believed the answers were 
untrue, although not made with knowledge of their falsity or with 
the intention to mislead or deceive, should have been omitted, 
and in place thereof the jury should have been told in substance 
to return a verdict for the defendant company if they believed 
that said untrue answers or any of them were made with a 
knowledge of their falsity or with the intention to mislead or 
deceive the company. Or, to state it differently, that, although 
the answers were material and false, the jury should find for 
the plaintiff if they believed from the evidence that they were 
made in good faith, without any intention to mislead or deceive 
the company, and free from concealment or fraud. It will at 
once be perceived that, if the contention of counsel is correct, 
the instruction given was very prejudicial to the rights of the 
beneficiary, as there is a radical difference between the in- 
struction given and the one that counsel insists should have been 
given. In support of the argument that the instruction should 
have been modified as indicated, it is said that question 34 in 
the medical examiner's report “Are you in perfect health, so 
far as you know or believe?” should be read in connection with 
and as a part of every other question answered by the insured, 
and thus make each answer true only to the extent of his knowl- 
edge and belief. Before taking up these questions, it may be said 
that on the trial it was conceded that in 1886 the insured made 
application for insurance to the Mutual Life Insurance Company 
of New York, and his application was rejected, the reason for the 
rejection being that the medical examiner of the company dis- 
covered symptoms that indicated a disease of the kidney, material 
to the risk. It was also shown that the insured knew that his ap- 
plication for this insurance had been rejected, and the reasons for 
its rejection; and further shown that in 1891 or 1893 the insured 
desired to become a member of the Catholic Knights of America, 
an insurance organization, and for this purpose went to see the 
medical examiner of the organization, who was a friend, and 
who told him that before he put in his application he desired to 
examine his urine, and that after examining it he informed 
Blenke that he must not apply to the order as he was in no con- 
dition or not a fit subject for insurance. It is also shown that 
subsequent to this, and before applying for insurance in the ap- 
pellee company, he was treated by one or more physicians for 
disease of the kidney, and that his death was due to this cause. 
There was also evidence to the effect that, if truthful answers 
had been made to the questions in reference to his rejection by 
the Mutual Life Insurance Company, as well as to the ones in 
reference to diseases of the bladder or kidney, that the company 
would not have accepted the application or issued the policy. 
Under the evidence and the instruction given the jury could 
Vol. XLI.—7. 
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not well have done otherwise than return a verdict in favor 
of the company, because the evidence showed that at least two 
of the answers to material questions were untrue, and the jury 
were instructed, in effect, that, if these answer$ were untrue, 
they should find for the company, although they were not made 
with knowledge of the falsity or with any intention to mislead or 
deceive. On the other hand, although these answers were untrue, 
yet, if the jury had been instructed that they might return a 
verdict for the plaintiff if they believed the answers were made 
in good faith without knowledge of their falsity and without 
any intention to mislead or deceive the company, there was 
evidence sufficient to warrant the jury in finding a verdict against 
the —- 

ji] ” Taking up first the argument of counsel that question 34, 
“Are you in perfect health, so far as you know or believe?” 
should be read in connection with and as a part of every other 
question and answer made by the applicant, and the effect of 
each other question and answer should be so qualified and limited 
as to make the question read similar to question 34, or, to illus- 
trate, that question 2, reading, “Have you ever applied to any 
agent for insurance without receiving a policy within thirty 
days?” should be construed to read, * ‘Have you, so far as you 
know or believe, ever applied to any agent for insurance without 
receiving a policy within thirty days?” To thus contrue all the 
questions and answers would plainly make a material change in 
their meaning and effect. ‘The questions as written in the applica- 
tion are simple, direct, and positive, and the answers made by the 
applicant were intended to be equally simple, direct, and positive. 
Many of the questions do not leave any room for doubt or specu- 
lation as to what is intended, nor do they leave the sufficiency 
of the answers to the good faith or honest intention or belief 
of the applicant. Question 34 merely calls for an expression of 
opinion on the part of the applicant as to the condition of his 
health. He is not asked “are you in perfect health,” but “are you 
in perfect health, so far as you know or believe.” Very few 
persons could answer with absolute certainty that they were in 
perfect health at the time the inquiry was made although they 
might be able to say with entire truth that they were in perfect 
health so far as they knew or believed. Whether a person is in 
perfect health or not is often a matter of opinion or belief on 
his part. If he has not been treated for some disease, or has some 
information that he has some ailment, he cannot know with 
certainty whether he is in perfect health or not, although he may 
honestly believe that he is. A person might in truth not be in 
good health. He might have some insidious disease that he did 
not know of. He might be afflicted with some fatal ailment that 
had not then made its presence known or felt. And, of course, 
under circumstances like these, his affirmation that he was in good 
health so far as he knew or believed would be entirely true as far 
as his good faith and honest intentions were concerned, and yet, 
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tested by actual conditions, might be false. But a very different 
situation is presented when the applicant is asked a question in- 
volving an act done by him in the past concerning which he must 
have had personal knowledge at some time, or a transaction had 
by him that he could not have been connected with without know!l- 
edge of its existence, or a thing that transpired in which he was 
a participant, and that he must be charged with knowledge of. 
For instance, if an applicant for insurance had theretofore ap- 
plied for insurance in another company, this is a transaction that 
happened, and that he knew of when it happened, with absolute 
certainty, although the transaction may afterwards be forgotten 
by him, and, when inquired about it after the lapse of time or 
vears, he may not remember it at all. And so with reference to 
the fact that he had previously been examined by or consulted 
physicians in reference to his health, or had knowledge or .in- 
formation that he was afflicted with some ailment or disease. 
It is manifest that there is a wide difference between a_ past 
transaction or act that a party actively and personally participated 
in, and therefore must be presumed to have knowledge of, and 
the present condition of his health that he cannot in the nature of 
things have more than an opinion or belief concerning, unless it 
be that he has been advised concerning it or has consulted physi- 
cians about it. To apply the language “so far as you know or 
believe” in question 34 to the other questions, or any of them, in 
the application that call for information concerning acts or trans- 
actions that the applicant was an active and participating party 
in, and that he must be presumed to know of, would be to make a 
material and important change in each of these questions and 
answers, and, in fact, make an entirely new contract for the 
parties. The meaning and effect of each question and answer is 
to be determined by the language employed in the question and 
answer, unless it be that the question is one that under all the’ 
facts and circumstances can only be answered according to the 
applicant's honest belief concerning the things inquired about. 
Of course, there might be an application in which there was some 
general or blanket clause intended to apply to and modify each 
particular question, but no such case is presented by the appli. 
cation we are considering. ‘There is no language in the applica- 
tion or policy from which it can be inferred that it was con- 
templated by the parties to the contract that the language in 
question 34 should be read into and as a part of every other ques- 
tion in the application. 

[2] Coming now to the next question presented, which is that 
the applicant is only bound to exercise good faith in answering 
questions or to answer them to the best of his knowledge and be- 
lief and without concealment or fraud, a review of the cases 
written by this court will be helpful in ascertaining how far 
we are committed to the doctrine that the instfred is bound by the 
very terms of his answers and the question of his good faith 
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and honest belief in their truthfulness will not be allowed to 
modify their meaning. 

In 1874 the Legislature enacted a law providing that: “All 
statements or descriptions in any application for a policy of in- 
surance shall be deemed and held representations and not war- 
ranties ; nor shall any misrepresentation, unless material or fraud- 
ulent, prevent a recovery on the policy.” This statute has been 
in force from that time to this, and is now section 639 of the 
Kentucky Statutes (Russell’s St. § 4286). In 1882 this court in 
the case of Germania Insurance amo vs. Rudwig, 80 Ky. 
223, said: “There is no doubt that an insurance company relies 
upon the truth of the representations made in either case, and 
equally certain that, if untrue and material to the risk, no in- 
quiry will be directed for the purpose of determining whether the 
statement was fraudulently or innocently made. * * * Forfeit- 
ures are regarded by courts with but little favor, and, while the 
nonpayment of premiums or a representation of facts fraudulently 
or innocently made, if untrue and material to the risk, or such as 
would induce the insurer to enter into the contract, must prove 
fatal to the policy when minute and trivial questions are pro- 
pounded and answered having no bearing or influence on the minds 
of those about entering into the contract, and not material to the 
risk, the parties cannot be affected by them. An honest belief in 
the truth of the statement made, when not material to the risk, 
should not avoid a policy if the statement should prove to be un- 
true, and to adjudge that it works a forfeiture is contrary to the 
intent and meaning of the parties, and subversive of that rule of 
good faith and fair dealing that should enter into and form a part 
of every insurance contract” 

In Providence Savings Life Assurance Company vs. Dees, 120 
Ky. 285, 86 S. W. 522, 27 Ky. Law Rep. 670, the application, 
among other things, contained questions relating to the use of 
intoxicating liquors by the applicant, and the answers to these 
questions were attacked by the company ‘as false, the evidence 
showing that the applicant drank much more whisky than he 

‘sstated in the answers to these questions. In the instruction the 
‘court told the jury that if the answers were “honestly made with- 
out any intention to deceive or defraud the defendant company, 
and that said answers were substantially true, then they should 
find for the plaintiff,” and also that if either of the answers “was 
in fact untrue and was made with fraudulent intent to deceive or 
mislead the defendant company, and with the intent that defend- 
ant should rely and it did rely on said answers in issuing the 
policy, they should find for the defendant company.” In con- 
sidering these instructions in connection with the statute, supra, 
the court said: “The purpose of the statute was to prevent the 
insurer escaping liability on grounds having no real merit. To 
avoid the policy, the misrepresentation must be material or 
fraudulent. It was not the purpose of the statute to enable the 
insurer to avoid his liability by reason of immaterial misstate- 
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ments. In the sense in which the statute uses the words no mis- 
statement is fraudulent which is immaterial. In other words, if 
the statement is not substantially true, then there is a material 
misstatement within the meaning of the statute. * * * The 
misstatement itself must be material; that is, the insured must 
not materially misstate the facts, and, when he makes a substan- 
tial misstatement about anything material to the risk, the policy 
is avoided. It is not necessary that he should intend to deceive.” 
To the same effect is Provident Savings Life Assurance Co. vs. 
Whayne’s Adm’r, 131° Ky. 84, 93 S. W. 1049, 29 Ky. Law Rep. 
160; Illinois Life Ins. Co. vs. De Lang, 124 Ky. 569, 99 S. W. 
616, 30 Ky. Law Rep. 753; Metropolitan Life Ins. Co. vs. 
Schmidt, 93 S. W. 1055, 29 Ky. Law Rep. 255; Brisou vs. Met- 
ropolitan Life Ins. Co., 115 S. W. 785; Supreme Lodge of Knights 
Pythias vs. Bradley, 141 Ky. 334, 132 S. W. 547; National Pro- 
tective Legion vs. Allphine,_141 Ky. 777, 133 S. W. 788. 

The rule announced in the Rudwig and Dees Cases has been 
consistently followed, and this court is firmly committed with the 
qualification to be hereafter noticed to the doctrine that answers 
that will defeat the policy must be both material and untrue, but, 
if material and untrue, the good faith or honest intention of the 
applicant will not save the case for him. But in no one of these 
cases was the issue directly presented that an untrue answer to 
a question concerning diseases that he may have had in the past 
would avoid the policy in the absence of some evidence that the- 
insured at the time the answers were made had knowledge or in- 
formation, or from the facts developed in the record muist be pre- 
sumed to have had knowledge or information, that he had the 
diseases or some of them that he said he did not have. Some 
courts of high authority have laid down a different rule from that 
obtaining in this state, holding that if the answers are made in 
good faith, and there is no attempt at concealment or fraud, the 
fact that they may be literally untrue will not defeat the policy. 
This rule of construction finds its strongest support in the opin- 
ion of Moulor vs. American Life Ins. Co., 111 U. S. 335, 4 Sup. 
Ct. 466, 28 L. Ed. 447. In that case the court said: “The 
seventh question in the application for insurance required the 
insured to answer ‘Yes’ or ‘No’ as to whether he had ever been 
afflicted with any of the following diseases: Insanity, gout, 
rheumatism, palsy, scrofula, convulsions, dropsy, smallpox, yellow 
fever, fistula, rupture, asthma, spitting of blood, consumption, 
and diseases of the lungs, throat, heart, and urinary organs. As 
to each, the answer of the insured was ‘No.’ * *. * The 
main defense was that the insured had been afflicted with scrof- 
ula, asthma, and consumption prior to the making of his ap- 
plication, and that, in view of his statement that he had never 
been so afflicted, the policy was by its terms null and void. There 
was undoubtedly evidence tending to show that the insured had 
been afflicted with those diseases or some of them prior to his 
application ; but there was also evidence tending to show, not only 
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that he was then in sound health, but that at the time of his ap- 
plication he did not know or believe that he had ever been af- 
flicted with any of them in a sensible, appreciable form. * * * 
The jury should have been instructed so far as the matters here 
under examination are concerned that the plaintiff was not pre- 
cluded from recovering on the policy, unless it appeared from 
all the circumstances, including the nature of the diseases with 
which the insured was alleged to have been afflicted, that he 
knew or had reason to believe at the time of his application that 
he was or had been so afflicted. * * *-+ The applicant was re- 
quired to answer ‘Yes’ or ‘No’ as to whether he had been afflicted 
with certain diseases. In respect to some of those diseases, par- 
ticularly consumption and diseases of the lungs, heart, and other 
internal organs, common experience informs us that an individual 
may have them in active form without at the time being conscious 
of the fact and beyond the power of any one, however skillful 
wv learned, to discover. Did the company expect when requiring 
categorical answers as to the existence of diseases of that charac- 
ter that the applicant should answer with absolute certainty about 
matters of which certainty could not possibly be predicated? 
Did it intend to put upon him the responsibility of knowing that 
which perhaps no one, however thoroughly trained in the study 
of human diseases, could possibly ascertain ?” 

In line with the reasoning in the Moulor Case, it is pointed out 
by counsel that, if the answer to each question that is material to 
the risk must be literally true or otherwise the company is not 
responsible, few persons who have insurance can know with any 
degree of certainty whether the policy issued to them can be col- 
lected or not; and we are urgently requested to adopt a rule of 
construction more liberal to the insured than that laid down in 
the cases cited. 

There is great force in the argument that the insured ought not 
to be bound by the very terms of an answer, however material it 
may be, that concerns matters that he does not and never did 
know anything about. For example, the existence of some dis- 
ease he may have had in the past, but did not know of. But the 
record before us does not present facts that would warrant us 
in modifying the rule we have followed so long, although we 
recognize the injustice that would result if this rule should be 
extended to answers involving diseases the applicant may have 
had in the absence of some evidence of knowledge or information 
upon his part that he had such a disease. Nor are we committed 
by any previous decision to the doctrine that, if the applicant 
should honestly make an untrue answer to a question as to whether 
or not he had ever had a certain disease, the answer would defeat 
the collection of the policy, although there might be no evidence 
that the applicant ever knew or had any information that he had 
such a disease. There is a wide difference between the meaning 
and effect that should be given to an answer to a question con- 
cerning an act, thing, or transaction that the applicant had knowl- 
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edge or information of at some time, or that he must be presumed 
from his relation to it to have had knowledge of, and an answer 
to a question that he never at any time had any knowledge or 
information concerning. In one instance it might well be said 
that person cannot shield himself from the effects of a false 
answer relating to an act, thing, or transaction that he had at 
some time personal knowledge of, while in the other instance it 
could be said with as much propriety that he should not be bound 
in all events by the very terms of his answer when it concerned 
a transaction or thing that he never did have any kind of infor- 
mation about. But it does not seem necessary to pursue this 
line of investigation further, as there is evidence in the record 
that the insured at some time, did have knowledge and information 
that he had certain diseases material to the risk, although he 
answered that he had never had such diseases. Under the facts 
presented, we think the instruction given was correct. 
Wherefore the judgment is affirmed. 


——-——+@- 


COURT OF APPEALS OF KENTUCKY. 


PRUDENTIAL LIFE INS. CO. OF AMERICA 
US. 
FUSCO’S ADM’R.* 


LIFE INSURANCE—WHAT LAW GOVERNS—PLEADING. 

In an action on a life policy an allegation that it was issued in New Jersey 
was not an allegation that it was a New Jersey contract, subject to the 
laws of that state, under the rule that an insurance contract made in 
Kentucky and to be performed there is a Kentucky contract, though 
the policy may have been issued in New Jersey. 


(For other cases, see Insurance, Dec. Dig. § 629.) 


POLICIES—WHAT LAW GOVERNS. 

Where a life insurance contract issued in New Jersey contained no refer- 
ence to a New Jersey stdtute applicable to such insurance, and did 
not provide that it should be governed by the law of New Jersey, the 
contract, having been delivered in Kentucky and to be performed there, 
was not subject to the New Jersey law. 

(For other cases, see Insurance, Cent. Dig. $§ 173-175; Dec. Dig. 125.) 


INDUSTRIAL POLICIES—ACTION—PLEADING. 

Certain industrial policies sued on, on the life of an infant, provided that 
they should be void if the insured, while under 22 years of age, had 
a total amount of industrial insurance at the time of her death ex- 
ceeding $460. Held, that an answer alleging that at the time of in- 
sured’s death there were policies existing on her life amounting to 


* Decision rendered, Nov. 16, 1911. 140 S. W. Rep. 566. 
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$738.90, without alleging that the total amount of industrial insurance 
exceeded $460, was insufficient; the limitation relating entirely to in- 
dustrial insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1624; Dec. Dig. § 
640. ) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Third Division. 

Action by Julia A. Fusco’s adminstrator against the Prudential 
Life Insurance Company of America. Judgment for plaintiff, 
and defendant appeals. Affirmed. , 


CuHatrerson & Burrz, for Appellant. 

LAWRENCE S. Leopoip, for Appellee. 

Hopson, C. J. 

The Prudential Life Insurance Company issued two policies 
insuring the life of Julia A. Fusco, one for $260 and the other 
for $125. She died while the policies were in force, and this 
suit was brought by her administrator to recover on them. The 
insurance company filed an answer, to which the plaintiff de- 
murred. ‘The court sustained the demurrer to the answer, and, 
the defendant failing to plead further, entered judgment in favor 
of the plaintiff for the amount sued for. The insurance com- 
pany appeals. 

Julia Fusco was a child twelve years old. In the answer the 
defendant pleaded that the policies each contained this provision : 
“This policy shall be void if there be in force upon the life of the 
insured an industrial policy previously issued by this company, 
unless the policy first issued contains an indorsement, signed by 
the president or the secretary, authorizing this policy to be in 
force at the same time; or if any of the representations upon which 
this policy is granted be not true; or if the said weekly premium 
shall not be paid according to the terms hereof; or if the person 
insured is under twenty-two years of age next birthday, and 
is now or may hereafter be insured while under such age in this 
or any other company, and the total amount of industrial insur- 
ance at the time of death shall exceed the amount fixed by the 
following table * * * Age next birthday thirteen, limit of 
insurance $460.” ‘The defendant also alleged that the policies 
were issued in the state of New Jersey, and pleaded a statute of 
New Jersey by which it is provided that the insurance on the 
life of a child between the ages of twelve and thirteen shall not 
exceed $460. The answer then contained these averments: “This 
defendant says that at the time of the death of Julia A. Fusco 
there were policies existing on her life amounting to $738.90, 
same being $278.90 in excess of the amount allowed by said 
statutes of New Jersey and allowed under the contract with 
this defendant. Defendant says that there was an additional 
policy on her life in this company amounting to $280.40, and 
also one for $73.50 issued by the Western & Southern Life 
Insurance Company, a corporation duly organized and exist- 
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ing, and authorized to sue and be sued, contract and be con- 
tracted with. * * * It says that of said sum the said in- 
dustrial policy in the Western & Southern, heretofore set forth, 
amounted to $73.89.” 

[1, 2] There is no reference to the New Jersey statute in the 
policies. The allegation that the policies were issued in New 
Jersey is not sufficient to show that they are New Jersey contracts. 
A contract of insurance, made in Kentucky and to be performed 
in Kentucky, is a Kentucky contract, although the policies may 
have been issued in New Jersey. It is not uncommon for in- 
surance companies to issue policies at the home office in another 
state and send them here for delivery. Ordirtarily a state statute 
has no efficacy beyond its limits. It is true the contract may 
by its terms make its effect to depend upon the statute of another 
state, as in United States Life Insurance Co. vs. Spinks, 126 Ky. 
405, 103 S. W. 335, 31 Ky. Law Rep. 185, where it was provided 
that extended insurance should be allowed in accordance with 
the requirements of a certain statute of New York. But, there 
being no reference to the New Jersey statute in the policies, this 
principle cannot be applied, and there is nothing to take the case 
out of the rule that a state statute has no effect beyond the state. 
Washington Life Ins. Co. vs. Glover, 78 S. W. 146, 25 Ky. Law 
Rep. 1327. The New Jersey statute may regulate the business 
of the company done in New Jersey, but it cannot affect Kentucky 
contracts. 

[3] It remains to determine whether the facts stated in the 
answer were sufficient to make out a defense under the provision 
‘ of the policies. It will be observed that the provision of the 
policies is that they shall be void if the person insured is under 
twenty-two years of age, and is insured while under that age 
in this or any other company, and the total amount of industrial 
insurance at the time of death shall exceed $460 for a person 
between the age of twelve and thirteen. It will also be observed 
that it is alleged in the answer that at the time of Julia Fusco’s 
death there were policies existing on her life amounting to 
$738.90. But it is not averred that the total amount of industrial 
insurance at the time of her death exceeded $460. We do not take 
judicial knowledge of the character of business done by any in- 
surance company organized under the laws of another state. 
The limitation of industrial insurance to $460 is not a limitation 
as to all insurance. The policies would be in no wise affected if 
there was other insurance than industrial insurance on the life 
of Julia Fusco exceeding $460. The answer does not show that 
the policies referred to were industrial insurance ; and, this not ap- 
pearing, no defense was shown to a recovery upon the policies. 

We therefore conclude that the circuit court properly sustained 
the demurrer to the answer. 

Judgment affirmed. 
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BOYLE vs. FITZGERALD.* 


(Supreme Court of New York, Appellate Division, First Department. ) 


MUTUAL BENEFIT INSURANCE RIGHT TO PROCEEDS - 
“BENEFICIARY.” 

Where the by-laws of a police benefit association, as they stood at the 
time decedent became a member, gave his sister, whom he had 
designated as beneficiary, no right as against the association on 
his death within 18 months after becoming a member, but in the mean- 
time the by-laws were amended by a provision that, if a member in 
vood standing for one month or over were killed in the discharge of his 
duty, his “benefitiary” might receive the benefits, but that no one should 
receive such benefits excepting the wife, child, father, or mother of the 
member, and on the death of the member eleven months after joining 
the association the association paid the benefit into court, his sister was 
not entitled to the benefit as against his widow; the term “beneficiary.” 
as used in the amendment, including not only the beneficiary desig- 

+ nated by the member, but also a beneticiary specified in the by-laws. 

(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


(lor other detinitions, see Words and Phrases, vol. 1, p. 7501.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS. 

Under a by-law of a police benefit association providing that, if a member 
in good standing for one month or over were killed in the discharge 
of his duty, his beneficiary might receive the benefits, but that no one 
should receive such benetits except the wife, child, father, or mother of 
the member, and the president of the association, on receiving notice 
of such death, should appoint a committee to investigate the death and 
the circumstances of the family, and see if they are dependent on him 
ior a living, and that on the committee’s report the claim should be 
paid or not paid, it is immaterial to the right of a sister of a deceased 
member named by him as beneficiary, to the benefit fund paid into 
court by the association, as against his widow, whether the association 
investigated the financial circumstances of the widow, or waived its 
right to do so. 


(lor other cases, see Insurance, Dec. Dig. § 777.) 

MUTUAL BENEFITS—PAYMENT INTO COURT—EFFECT. 

The action of a police benefit association in paying into court the amount 
of a benefit 1s not an admission of willingness to pay the money to a 
particular claimant, nor a recognition of her claim, but merely in- 
dicates its willingness to pay the fund to the person entitled to 
receive it. 

(lor other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


* 


Decision rendered, Nov. 3, 1911. 131 N. Y. Sup. 460. 





Life.| Yeomen of America vs. Rott. 


YEOMEN OF AMERICA vs. ROTT (two cases. )* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—ACTIONS ON POLICIES—EVIDENCE—AD- 
MISSIBILITY OF POLICY—“FRATERNAL SOCIETY.” 

\ society organized under a law providing for the organization of fraternal 
societies, and controlled by a national council, operating through a 
lodge system exclusively and paying no commissions for procuring 
members, is a “fraternal society” within the exception of Ky. St. § 
679 (Russell’s St. $ 4400), which prohibits reception of a life policy or 
certificate in evidence unless a copy of the application, ete., is 
attached thereto, except as to fraternal societies. 

(For other cases, see Insurance, Cent. Dig. § 1675; Dec. Dig. $ 651.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2042, 2043.) 

LIFE INSURANCE—REPRESENTATIONS BY APPLICANT. 

Under warranty by a life insurance applicant of the truth of representa- 
tions made by her, “to the best of my knowledge and belief,” validity 
of the insurance does not depend upon the representations being sub- 
stantially true without regard to her knowledge and belief. 

(l’or other cases, see Ifsurance, Cent. Dig. $$ 543-547; Dec. Dig. § 254.) 


LIFE INSURANCE—ACTIONS ON POLICIES—MISREPRESENTA- 
TIONS BY APPLICANT—KNOWLEDGE—JURY QUESTION. 
Whether applicant for life insurance knew that she had internal cancer 

and was not in good health held under the evidence a jury question. 
(For other cases, see Insurance, Cent. Dig. 1759; Dec. Dig. $ 668.) 


Decision rendered, Noy. 20, 1911. 140 S. W. Rep. 1018. 
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COURT OF APPEALS OF MARYLAND. | 


JOFFE & MANKOWITZ 
DS. 


NIAGARA INS. CO.* 


FIRE POLICY—IRON-SAFE CLAUSE—“OPEN FOR BUSINESS.” 

Where a store containing insured’s fixtures and stock was locked for a 
half hour at noon while the persons in charge were at lunch, and 
during that time the propertv was destroyed by fire the store was not 
then “open for business,” within a provision of the iron-safe clause in 
the policy requiring that assured shall keep his books and inventory 
locked in a fireproof safe when the building is not actually open for 
business, or in some place not exposed to a fire which would destroy 
the building. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
(For other definitions, see Words and Phrases, vol. 6 p. 4986.) 


IRON-SAFE CLAUSE—PROTECTION OF BOOKS. 

Where a policy provided that the breach of the iron-safe clauses should 
avoid the policy, a mere failure of assured to produce the books after 
the fire would not necessarily bar a recovery, if, in good faith, he 
placed the books in a safe which he believed to be fireproof, or in some 
place which he had a right to believe was not exposed to a fire which 
would destroy the building. 


(For other cases, see Insurance, Cent. Dig. $ 853; Dec. Dig. § 335.) 

FIRE POLICY — ENTIRE POLICY — IRON-SAFE CLAUSE — 
BREACH—EFFECT. 

A policy insuring a stock of goods, as well as fixtures, was entire and not 
divisible so that, where insured was unable to enforce it as to the stock 


because of a violation of an iron-safe clause contained therein, he 
could not enforce it as to the fixtures. 


(For other cases, see Insurance, Cent. Dig. § 702; Dec. Dig. $ 300.) 


Appeal from Baltimore City Court; Thos. Ireland Elliott, 
Judge. 

Action by Joffe & Mankowitz against the Niagara Insurance 
Company. Judgment for defendant, and plaintiffs appeal. Af- 
firmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Burke, Pat- 
tison, Urner, and Stockbridge, JJ. : 


GrEorRGE R. GAITHER, for Appellants. 
W. CaLvin CueEstNnut, for Appellee. 


* Decision rendered, June 23, 1911. Str Atl. Rep. 281. 
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The appellants sued the appellee on a policy of insurance which 
included what is known as the iron-safe clause. At the con- 
clusion of the case, the court refused two prayers offered by the 
plaintiffs, and granted two, instructing the jury to render a 
verdict for the defendant. The rulings on those prayers present 
the only questions for our consideration. 

The appellants were engaged in the millinery business, trim- 
ming hats and selling them. They had been on High street, in 
saltimore City, but, on the twenty-third of January, 1909, moved 
to Baltimore street, where they still were at the time of the fire 
at which the loss occurred, November 26, 1909. The policy of 
insurance was for the term of one year from the twenty-third 
of September, 1909, being for $1,000 on the stock of merchandise 
and $200 on the furniture and fixtures. The business was run 
by Mrs. Mankowitz, the wife of one, and Miss Joffe, the daughter 
of the other, appellant. Miss Joffe was absent the day of the fire 
by reason of illness, and Mrs. Mankowitz and a Miss Rosen, who 
was employed to trim hats, were at the store on that day. Mr. 
Mankowitz was a tailor, but he kept the books, paid the bills, 
ete., for the millinery business, going to the store every night, 
and at other times when he was not engaged in his regular oc- 
cupation. He was not working the day of the fire, but some time 
before it started he had left the millinery store to pay a bill which 
was due. When Miss Joffe was there, it was her custom to go to 
dinner at 12 o'clock and return at half past twelve, and then Mrs. 
Mankowitz would go; but as Miss Joffe was not there on No- 
vember 26, 1909, Mrs. Mankowitz and Miss Rosen left for din- 
ner at the same time—12 o’clock. Mrs. Mankowitz went to her 
brother-in-law’s, which was near the store, and only intended to 
to be away twenty minutes or half an hour. She locked the store 
door, and while she was at luncheon heard an alarm of fire, and 
upon going out on the street found it was at their store. After 
the fire was discovered, a neighbor broke the door open, but the 
stock of goods was practically ruined by fire and water, and the 
fixtures were very much injured. 

By the first prayer granted, the jury was instructed “that it 
appears from the plaintiffs’ own evidence that they failed to com- 
ply with the provision of the policy sued on, known as the iron- 
safe clause,” and by the second “that it appears from the plaintiffs’ 
own evidence that the plaintiffs did not keep the books required 
by the condition of the policy.” Each of them concluded with 
an instruction that the verdict must be for the defendant. 

The clause in this policy relied on was as follows: “Iron- 
Safe Clause. Warranty to Keep Books and Inventories, and to 
Produce Them in Case of Loss. The following covenant and 
warranty is hereby made a part of this policy: ist. The as- 
sured will take a complete itemized inventory of stock on hand at 
least once in each calendar year, and unless such inventory has 
been taken within twelve calendar months prior to the date of 
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this policy, one shall be taken in detail within thirty days of is- 
suance of this policy, or this policy shall be null and void from 
such date, and upon demand of the assured the unearned premium 
from such date shall be returned. 2nd. The assured will keep a 
set of books, which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory as 
provided for in the first section of this clause and during the con- 
tinuance of this policy. 3rd. ‘The assured will keep such books 
and inventory and also the last preceding inventory, if such has 
been taken, securely locked in a fireproof safe at night, and at 
all times when the building mentioned in this policy is not actually 
open for business, or failing in this, the assured will keep such 
books and inventories in some place not exposed to a fire which 
would destroy the aforesaid building. In the event of failure 
to produce such set of books and inventories for the inspection 
of this Company, this policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery thereon.” 

Mr. Mankowitz admitted that they did not have a safe, but 
testified that every night he carried such books as they had to 
his brother's store, which, according to his evidence, was about 
six or seven houses away, and according to that of his brother 
was about ten houses, from the one in which the fire occurred, 
He arranged with his brother that the books were to be taken 
to the latter's store every night, when the plaintiffs’ store was 
closed, and then taken back in the morning. They were kept in 
a drawer in the brother's store, as the latter’s safe was already 
full. On the morning of the fire, Mr. Mankowitz got the books 
and took them to the store. 

}1] We do not understand the appellee to claim that the plain- 
tiffs could not keep the books at the brother's, as they were kept 
there, but the important question is whether the store was actually 
open for business at the time of the fire, within the meaning of 
the policy. As the books and inventory were not kept in a safe, 
it was undoubtedly the duty of the plaintiffs to keep them in 
some place, not exposed to a fire which would destroy the build- 
ing, at night, and at all times when the building was not actu- 
ally open for business. It cannot be doubted that in a literal sense 
the building was not actually open for business when the fire 
occurred, and it would seem to be equally clear that if it had been 
open the probabilities are that the fire would not have been so 
disastrous (if it had occurred at all), and, at any rate, the books 
would have been easily saved. ‘They are thus described in the 
testimony: ‘Three of them were small books of the size of the 
one produced, and one was a 200-page ledger; the book pro- 
duced was a book about twelve inches long by four inches wide 
by three quarters of an inch thick, weighing about six ounces 
The ledger was a little wider and a little thic ker.” An inv entory, , 
made just before they moved to Baltimore street, was in one of 
the books. All but one of them was totally destroyed by the fire, 
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and that was what Mr. Mankowitz called “the sales book.” They 
could by reason of their size very easily have been taken to his 
brother’s when Mrs. Mankowitz went there to dinner. 

It is true that she only expected to be absent about half an 
hour, but she was gone long enough for the fire to make such 
headway that, according to the plaintiffs’ claim, the stock was 
practically destroyed and the fixtures very much damaged. If it 
be conceded that the plaintiffs had such books and inventory as 
this clause required, the very object of the requirement was de- 
feated by reason of the plaintiffs’ representative leaving them 
where they were, unprotected in case of fire in her absence. If 
an insured can relieve himself of the obligation of his warranty 
to produce the books and inventory in case of fire by shutting up 
his store for half an hour with no one in it, and claiming the 
books, ete., were kept, but were destroyed, there is but little pro- 
tection to the insurer by such a clause, and it might as well be 
abandoned. If it can be done for half an hour, then why not for 
an hour or more? 

Such a clause in an insurance policy should undoubtedly receive 
a fair and reasonable interpretation,” as the authorities have 
frequently said of it; but it will be observed that in considering 
such a question as the one now before us the courts have been 
largely governed by the circumstances of each particular case, 
rather than attempting to lay down general rules. When there is 
no question about that which caused the loss having been without 
the fault or negligence of the owner, courts naturally shrink from 
placing such an interpretation on a clause of this kind as will 
deprive the owner of a right to recover, by reason of a purely 
technical defense, if that can be properly ‘avoided ; but even then, 
when the terms of the contract are clear and unambiguous, courts 
have no right to make new contracts for the parties, or ignore 
those already made by them, simply to avoid seeming hardships. 
A review of the many decisions on this iron-safe clause’ will 
show a tendency in some instances to do more for the protection 
of the insured than they seemed ready to do for themselves, al- 
though the clause has been very generally recognized as valid and 
reasonable, and has been declared to be useful and desirable, not 
simply for the insurer, but for the honest insured. 

It may be that it might be well to require by legislation insur- 
ance companies making use of it to make it so prominent in the 
policies, or to give such notice of it, as will leave no question 
about the insured having notice of it, when it is inserted in or 
attached to a policy, as we do not understand that all standard 
policies on stocks of merchandise contain it; but in this case the 
plaintiffs knew of it, and hence do not even have the excuse of 
their ignorance of such provision. ‘They knew of the necessity of 
taking their books out of the building when the store was not 
actually open for business, and presumably they knew the object 
of such a provision. If they had had a safe in the store, it would 
not have been unreasonable to require them to place those four 


ee 





112 Insurance Law Journal Vol, 41. [Jan., 1912. 


little books in the safe before shutting up the store and leaving 
it without protection. The undoubted fact is that the storeroom 
was left unprotected long enough to give the fire such headway 
as to consume the contents before any one could extinguish it. 
Customers not only could not enter the room, but those who dis- 
covered the fire could not, until the door was finally broken open. 
And, as we have already indicated, the store being closed, without 
any one in charge, and the books being left there exposed, have 
deprived the insurer of the kind of evidence of the loss it was by 
the express terms of the contract entitled to. We do not feel 
justified in saying that because it was intended to close the store 
for half an hour, and then open it again, it was during the half 
hour in which the fire occurred actually open for business, and 
hence the clause in the policy does not apply. The provision not 
only says the building must be open for business to avoid the 
_ necessity of putting the books in a safe, or, in the alternative, 
keeping them in some place where they would not be exposed to 
a fire in the building, but it says actually open for business. It 
cannot be correctly said that a store is “actually open for busi- 
ness” when it is actually locked up, with no one in it, for half 
an hour, and no one there to attend to business or protect the 
property. 

It will be observed that by section 1 of this clause a policy 
becomes null and void if the inventory is not taken as required, 
and hence we held in Reynolds vs. German Am. Ins. Co., 107 
Md. to, Atl. 262, 15 L. R. A. (N. S.) 345, that the policy had 
become null and void by the assured failing to take an inventory 
within the time limited, and that it was not revived by his making 
an inventory afterwards, although before a loss by fire; but in 
section 3 (the one applicable here) the insured is required to keep 
the books and inventories as therein provided, and, “in the event 
of failure to produce such set of books and inventories for the in- 
spectidn of this company, this policy shall become null and void, 
and such failure shall constitute a perpetual bar to any recovery 
thereon.’ ‘The latter does not make a policy null and void 
merely because the assured does not keep his books in a safe, 
or as ‘provided in the alternative, but the failure to produce the 
books and inventories has that effect, and constitutes a bar to 
recovery for a loss sustained. In other words, if there had been 
no fire, the closing of the store on this occasion would not have 
invalidated the policy, but as the fire did occur, and did con- 
fessedly prevent the books and inventories from being produced, 
then there can be no recovery in the absence of such books and 
inventories, unless the assured did what they agreed to do for 
the safe-keeping of the books and inventories, or can be excused 
from not doing so. 

[2] In that connection, we would add that we would have no 
hesitation in holding that if an assured, acting in good faith, placed 
the books in a safe which he believed to be fireproof, or in some 
place which he had the right to believe was not exposed to a fire 
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which would destroy the building, the mere failure to produce 
the books would not necessarily be a bar to his recovery. On the 
contrary, we could readily concur in the view taken by the Su- 
preme Court in Liverpool Fire Ins. Co. vs. Kearney, 180 U. S. 
132, 21 Sup. Ct. 326, 45 L. Ed. 460, and other cases on such a 
question. Mr. Justice Harlan said, “We are of the opinion that 
the failure to produce the books and inventory referred to in 
the policy means a failure to produce them if they are in exist- 
ence when called for, or if they have been lost or destroyed by the 
fault, negligence, or design of the insured,”’ and, as the failure 
to produce them in this case was by reason of the fault and negli- 
gence of the plaintiffs in leaving them in the store when it was 
not actually open for business, they cannot be excused. 

The cases relied on by the appellants ~. this point were Sun 
Mutual Ins. Co. vs. Jones, 54 Ark. 376, 15 S. W. 1034; Jones vs. 
Insurance Co. (C. C.) 38 Fed. 19; Major vs. Insurance Co., 112 
Mo. App. 235, 86 S. W. 883; and Phoenix Ins. Co. vs. Schwartz, 
115 Ga. 113, 41 S. E. 240, 37 L. R. A. 752, 90 Am. St. Rep. 98. 
In the two first named, which referred to ‘the same fire, it was 
held that the store was still open for business. In the Missouri 
case, a physician who had a drug store responded to an urgent 
call to see an ill patient, and during his absence of ten or fifteen 
minutes the fire occurred. He had a safe, but did not put the 
books in it in‘his absence, and did not remember whether he had 
locked the door of the store. The court said the store was still 
open for business. In the Georgia case, there was a suspension 
of business, caused by a fire raging in the neighborhood, and 
threatening the building. In none of those cases did the courts 
think the parties were at fault, but we cannot say that of these 
plaintiffs. In the case of A*tna Ins. Co. vs. Johnson, 127 Ga. 
491, 560 S. E. 643, 9 L. R. A. (N. 5.) 667, as annotated in 9 Am. 
& Eng. Ann. Cas. 466, a number of cases are cited on the various 
phases of the iron-safe clause, and, although some of them 
may not be entirely in accord with the conclusion reached by us, 
none of them have gone so far as we would have to go in order 
to relieve the appellants of the consequences of their own delib- 
erate acts, which resulted in this loss. In this state we have not 
followed the construction of insurance contracts adopted by 
some other courts, but, as Judge McSherry said in Agric. Ins. Co. 
vs. Hamilton, 82 Md. 88, 33 Atl. 429, 30 L. R. A. 633, 51 Am. 
St. Rep. 457: “In Kelly’s Case, 32 Md. 421 [3 Am. Rep. 149], 
and in Weaver’s Case, 70 Md. 539 [17 Atl. 401, 18 Atl. 1034, 5 
L. R. A.J, this court repudiated the principle of interpretation 
adopted in some cases that insurance contracts are to be construed 
more strongly against the underwriter, and adopted the sounder 
view that the intention of the parties, as gathered from the whole 
instrument, must prevail.” 

As in our judgment the plaintiffs cannot recover by reason of 
the provision contained in section 3 of this clause, it is unneces- 
sary to discuss the question whether sufficient books were kept, 

Vol. XLI.—8. 
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or whether the inventory made at High street was a sufficient com- 
pliance with the clause. 

[3] The only remaining question for our consideration is 
whether the policy can be treated as divisible, and recovery al- 
lowed for the fixtures. The cases in the various jurisdictions have 
differed greatly on that question, but in this state the decisions 
have adopted the view that such a contract as this is an entire one. 
In Associated Firemen’s Ins. Co. vs. Assum, 5 Md. 165, there 
was a policy of insurance to the amount of $1,000; $700 on stock 
of books and stationery, and $300 on music, musical instruments, 
fancy goods, bronze powder, and medicines. The policy pro- 
vided that if the assured “shall hereafter make any other insur- 
annce on the hereby insured premises” he shall notify the com- 
pany, “or, in default thereof, this policy shall cease and be of no 
effect.” The court held: ‘That the proper construction of the 
covenant is that if any part of the goods mentioned therein was 
afterwards insured in any other insurance office without notice 
to the appellants, as provided in the covenant, the policy thereby 
becomes void and of no effect.” In Bowman vs. Franklin Fire 
Ins. Co., 40 Md. 620, the policy contained a provision that an 
incumbrance on the property insured must be assented to by the 
company ; “otherwise the policy shall be void.” Part of the in- 
surance was on the building, and part on the machinery therein, 
and there were judgments against the owner, which were 
liens on the real estate. Judge Alvey said: “The difficulty 
in the plaintiff's way is that the contract is entire. The con- 
sideration for it was entire; and in such case the contract 
is held to be entire, although its subjects may consist of several 
distinct and wholly independent items. Moreover, this stipula- 
tion in regard to the forfeiture applied to the policy as an en- 
tirety.”” See, also, Agric. Ins. Co. vs. Hamilton, supra, and 
Norris vs. Conn. Fire Ins. Co., 80 Atl. 960, decided recently by 
this court and not yet officially reported. 

In this case the consideration was not only entire, but the 
stipulation as to the forfeiture applied to the policy as an entirety 
—“this policy shall become null and void, and such failure shall 
constitute a perpetual bar to any recovery thereon.” That the 
authorities differ widely on this subject can be seen by reference 
to the notes to Republic County Mutual Fire Insurance Co. vs. 
Johnson, in 69 Kan. 146, 76 Pac. 419, 105 Am. St. Rep. 157, 
2 Am. & Eng. Ann. Cas. 22. See, also, A‘tna Ins. Co. vs. John- 
son, 127 Ga. 491, 56 S. E. 643, L. R. A. (N. 8S.) 667, 9 Am. & 
Eng. Ann. Cas. 470, and the case of Simi s A&tna Insurance 
Co. (1907) 144 N. C. 7, 56 S. E. 506, 8 L. A. (N. S.) 839, 
119 Am. St. Rep. 924, where cases on both ies are cited. But 
in view of our own decisions on the question of the divisibility 
of the contract, and of the language of the policy itself, we feel 
constrained to hold that there can be no recovery in this case for 
the reasons given. ‘The judgment will therefore be affirmed. 

Judgment affirmed; the appellants to pay the costs. 
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SUPREME COURT OF MINNESOTA. 


KAMPEN 
US. 


FARMERS’ MUT. FIRE INS. CO* 


ACTIONS ON POLICIES — SUFFICIENCY OF EVIDENCE — VA- 
CATING PREMISES. 

A policy of fire insurance issued by a township mutual insurance company 
contained a provision that the policy should be void if the insured 
premises should become and remain vacant for more than ten days. 
The insured and his family had been absent on a visit for more than 
ten days when the insured house was burned. Held, that the evidence 
supports the finding of fact that the insured intended to re- 
turn, had left in the house the wearing apparel of himself and family, 
his household goods, and furniture, and had left the premises in charge 
of a neighbor. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


FORFEITURE—OCCUPATION OF PREMISES—‘VACANT.” 

A mere temporary absence of the occupants of a dwelling house, with the 
intention to return, when the premises are left in their usual condition, 
does not make the house “vacant.” 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. §$ 323.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7254-7259, 7826.) 


Appeal from District Court, Morrison County; M. D. Taylor, 
Judge. 

Action by Charles Kampen against the Farmers’ Mutual Fire 
Insurance Company. From an order denying a new trial, de- 
fendant appeals. Affirmed. 


C. RosENMEIER, for Appellant. 
Joun Moonan, for Respondent. 


Buny, J. 

Defendant is a farmers’ mutual township fire insurance company 
organized under Laws 1875, c. 83, and the various amendments 
thereto relating to township insurance companies. On December 
22, 1908, it issued to plaintiff its policy of insurance, insuring 
his dwelling house and certain personal property therein.’ In 
May or June, 1910 the house and part of the personal property 
were destroyed by fire. This action was brought to recover on 
the policy. The defense was that the house was vacant at the 
time of the fire, and had been vacant for more than ten days 
immediately preceding, in violation of a condition in defend- 
ant’s by-laws, set out in the policy, making void policies on dwell- 
ing houses vacant for more than ten days, until again occupied. 


* Decision rendered, Nov. 17, 1911. 133 N. W. Rep. 163. Syllabus by 
the Court. 
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The case was tried by the court, and a decision for plaintiff 
rendered. Defendant appealed from an order denying a new trial. 

[1] The facts in relation to the vacancy are these: The insured 
house was the home of plaintiff, in which he resided with his 
family. In the latter part of May, 1910, plaintiff and family made 
a visit to his parents in a distant part of the state, intending 
to remain for an undetermined length of time, but to return to 
his home on the conclusion of the visit. He took with him such 
articles as he deemed that he and his family might require during 
their absence, but left his household goods and farming imple- 
ments in the house, locked, and engaged a neighbor to look after 
it. ‘The fire occurred more than ten days, but less than thirty days 
after he had departed on the visit. During this time no person 
had been in the house. The conclusion of the trial court, based 
upon these facts, was that the insurance policy was in full force 
and effect at the time of the loss. It is not clear whether the basis 
of this conclusion was that the ten-day vacancy provision in the 
by-laws was invalid, or that there had not been a “vacancy” for 
ten days. Both questions were argued in this court. 

The validity of the by-law in controversy depends upon an 
answer to the question whether town insurance companies, or- 
ganized under chapter 83, Laws 1875, and the various acts amend- 
atory thereof, are obliged to use the standard form of policy, 
which contains the provision that the policy shall be void if the 
insured premises become vacant by the removal of the owner, and 
so remain vacant for more than thirty days. This question has 
no difficulty, except as to policies issued by town insurance com- 
panies between the date of the adoption of the Revised Laws 
of 1905 and the passage of chapter 411, Laws 1909, as both 
prior to the revision and since the 1909 law the statute has ex- 
pressly excepted town companies from the laws relating to the 
use of the standard form. It is not therefore, important to 
decide this question, unless it is necessary to do so in order to 
decide this case. 

The evidence clearly supports the findings of the trial court 
on the question of plaintiff's absence from his house, his engag- 
ing a neighbor to look after it, and his intention to return at the 
conclusion of his visit. It appears that all of the clothing of 
plaintiff and his family, except such as they wore on their visit, 
was left in the house, as were all the household goods and fur- 
niture. A horse and cow were left with one neighbor to care 
for, and another neighbor was asked to look after the corn and 
potatoes that plaintiff had planted. Do these facts prove that the 
house was “vacant” during the absence of plaintiff and his family, 
within the meaning of that term as used in insurance contracts? 

[2] We hold that the house was not “vacant.” A mere tem- 
porary absence of the occupants, with the intention to return, 
when the premises are left in their usual condition, does not 
amount to a “vacancy.” 19 Cyc. 730; Cummins vs. Insurance Co., 
67 N. Y. 260, 23 Am. Rep. 111; Herrman vs. Insurance Co., 81 
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N. Y. 184, 37 Am. Rep. 488; Phoenix Ins. Co. vs. Tucker, 92 
Ill. 64, 34 Am. Rep. 106; Central Montana Mines Co. vs. In- 
surance Co., 92 Minn. 223, 99 N. W. 1120, 100 N. W. 3. 
[3] The conclusion of the trial court that the policy was in 
force is sustained, on the ground that the findings and the evi- 
dence show that the insured house was not vacant, and it be- 
comes unnecessary to determine the other question involved. 


Order affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


NORTH BRITISH & MERCANTILE INS. CO. 
US. 
ROBINETT & GREEN.* 


ADJUSTMENT OF LOSS — STIPULATIONS — VALIDITY—CON- 
DITIONS PRECEDENT TO ACTION. 

A stipulation in a fire policy for appraisal of a loss when required, as a 
condition precedent to an action on the policy is valid, and when re- 
quired is a condition precedent to an action for a loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421, 1520-1528; Dec. 
Dig. §§ 567, 612.) 


CONTRACTS—CONSTRUC TION. 

Though contracts of insurance are liberally construed in favor of in- 
sured, he must comply with the plain provisions of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


ADJUSTMENT OF LOSS—STIPULATIONS—CONSTRUCTION. 


A fire policy, stipulating that insured shall have sixty days from the date 
of a fire to deliver proof of loss and that the loss shall not become 
payable until sixty days after delivery of proof of loss, including an 
award by appraisers, where an appraisal is required, gives to insurer 
the right, at any time within sixty days after the delivery of proof of 
loss, to demand an appraisal. 


(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 567.) 
ADJUSTMENT OF LOSS—STIPULATIONS—WAIVER. 


A fire policy stipulated for an award by appraisers when required. In- 
sured gave prompt notice of a loss, and furnished proof of loss. An 
agent of insurer notified an attorney of ins icd it the amount. of 
the loss claimed was excessive, and demanded an appraisal. During 
the investigation, the agent made no resjors: “4 question put to 
him as to whether an appraisal was desired. //c/i, that insurer did 
not waive its right to an appraisal; a waiver, be effective, must 


* Decision rendered, Nov 16, 1911. 72S. E. 
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have occurred with full knowledge of all material facts, and must be 
distinctly made. 

(For other cases, see Insurance, Cent. Dig. $$ 1436-1438; Dec. Dig. § 576.) 

ADJUSTMENT OF LOSS—STIPULATIONS—“‘ESTOPPEL BY 
CONDUCT.” 

The insurer was not estopped from insisting on an appraisal; for, to 
create an “estoppel by conduct,” the party sought to be estopped must 
have caused the other party to occupy a more disadvantageous position 
than that which he would have occupied, except for such conduct. 

(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 

(For other definitions, see Words and Phrases, vol. 8, p. 7654.) 


Error to Circuit Court, Wise County. 

Action by Robinett & Green against the North British & Mer- 
cantile Insurance Company. There was a judgment for plain- 
tiffs, and defendant brings error. Reversed and rendered. 


CALDWELL, J. 

This suit is brought upon a policy of insurance issued by plain- 
tiff in error to defendants in error, insuring the latter against loss 
or damage by fire to their stock of merchandise, situated at Ap- 
palachia, Wise County, Va., for the period of one year from the 
date and delivery of the policy, not to exceed three-fourths of 
the actual cash value of each item of property insured at the time 
of loss or damage, less the amount covered by any concurrent 
insurance, not to exceed, however, $1,500, while contained in a 
certain building in the town of Appalachia; the consideration for 
the insurance being the premium mentioned, and the performance 
on the part of the insured of the conditions and stipulations set 
forth in the policy. 

A fire occurred April 17, 1909, at about 11:30 o'clock p. m., 
in a building not owned by or connected with the property of the 
insured, which rendered necessary the removal of their stock of 
goods. None of the goods were destroyed or damaged by fire or 
smoke, but were damaged, according to the claim made by the 
insured, 50 per cent of their value, or to an amount somewhat 
exceeding $2,000, by their removal from and back into the same 
building. 

Among the almost innumerable provisions contained in the pol- 
icy, and found in practically all like policies of insurance, is one 
which provides that in case of loss, if the assured and insurer dif- 
fer as to the loss sustained, then an appraisal of the property is to 
determine the amount of the loss. 

The policy contains these provisions also: ‘The loss shall not 
become payable until sixty days after the notice, ascertainment, 
estimate and satisfactory proof of the loss herein required have 
been received by the company, including an award of appraisal 
Ww here appraisal has been required.” 

“No suit or action on the policy for the recovery of any claim, 
shall be sustainable in any court of law or equity ‘until after full 
compliance by the insured with all the foregoing requirements.” 
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On the next day after the fire, to wit, April 18, 1909, the in- 
sured notified the insurance company of the fire and the damage 
to their stock of goods; they also notified the agent of the com- 
pany who resided at Appalachia, and who had issued the policy 
in question, countersigned it, and collected the premium thereon. 
‘The company nor its agents made any reply to the notices, and, 
on May 15, 1909, proof of the loss was forwarded by the insured, 
and was received by the insurance company on May 18, 1909. In 
the early part of June, 1909, the company sent one C. L. Garnett, 
an adjuster and an employee of the Virginia Adjustment Bureau, 
to Appalachia, to adjust the loss on the building which contained 
the stock of goods of plaintiffs insured, and also to adjust the loss 
of another insurance company which had issued a policy on the 
same stock of goods. After Garnett left Richmond for Ap- 
palachia, the insured (plaintiffs in error) employed also said 
Virginia Adjustment Bureau to adjust their loss; and all of the 
papers pertaining to the fire of April 17, 1909, were mailed from 
Richmond, addressed to Garnett at Appalachia, but Garnett never 
received them, and on returning to Richmond he so notified R. 
M. Friend, president of the Adjustment Bureau. Friend had the 
papers returned to Richmond, and, on June 29, 1911, he went to 
Appalachia to adjust the loss, but, after examining the stock of 
goods, getting such information as he could, and consulting Gar- 
nett, who had examined the stock of goods soon after the fire, 
demanded an appraisal in accordance with the conditions of the 
policy, which demand was made in writing, by letter of July 2, 
1909, addressed to and received by the insured’s counsel July 
5, 1909, the said letter being as follows :— 


“Richmond, Va., July 2, 1909. 
“Messrs. Morton & Parker, Attorneys, Appalachia, Va. 

“Dear Sirs: We are in receipt of papers purporting to be 
proofs of loss under policy No. 4962619 of the North British & 
Mercantile Insurance Company issued in the name of Robinett 
and Green. 

“The amount of loss and damage named therein is excessive, 
and we respectfully demand an appraisal in accordance with the 
terms and conditions of the policy. 

“Expressly reserving all rights of the company under the 
policy contract, we are 

“Yours very truly, 
[Signed] Robert M. Friend, 
“President.” 


To this letter the insurance company received the following 
reply :— 
“Gate City, Va., July 6, 1909. 
“Mr. Robert M. Friend, Richmond, Va. 
“Dear Sir: In your letter of July 2, and received on July 5, 
1909, in reference to the Robinett and Green claim you used this 
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expression: ‘Expressly reserving all rights of the company under 
the policy contract, we are’, etc. 

“Please explain what you mean by this statement so that we 
will know just how to answer you. You will recall that Mr. 
Parker asked you the direct question as to whether you wanted 
an appraisal and you at that time gave him no definite answer. 
That occurred more than one month ago. So please let us know 
by return mail what you mean and we will give you an answer. 

“Yours truly 
[Signed] W. S. Cox.” 


Considering, doubtless, that the letter of July 2d supra, re- 
quired no explanation, the company made no reply to the letter 
of Attorney Cox, and thereafter, while there was some cor- 
respondence between counsel for the respective parties, practically 
nothing was done by either party towards an adjustment of the 
loss of the insured, and this suit was instituted on December 3d, 
1909. 

At the trial of the cause, upon the defendant company’s plea 
of nonassumpsit, the grounds of its defense stated in writing 
were :— 

(1) “No ascertainment or estimate was agreed upon as pro- 
vided in said policy; the parties differed as to the amount of the 
loss or damage; the same has not been determined by appraisals 
as provided in the policy; the plaintiffs did not demand an ap- 
praisal as required by the policy. An appraisal was demanded 
by the defendant in accordance with the terms and conditions of 
the policy, and they failed, declined, and refused to have an ap- 
praisal, as required by the policy. 

(2) “That the three-fourths value clause was attached to the 
policy, and was made one of the conditions and provisions of 
same. 

(3) “That the policy sued on was for $1,500, and $2,000 con- 
current insurance was permitted. Another company issued a 
policy for $500, and appellees collected same; therefore if plain- 
tiffs were entitled to recover anything, they were only entitled 
to, recover three-fourths of the actual damage to said property, 
less $500 heretofore paid them.” 

After the evidence of the respective parties had been intro- 
duced, and the court had instructed the jury as to the damages they 
were to assess, the defendant company demurred to the evidence, 
and the plaintiffs joined in the demurrer, which demurrer the 
court overruled and gave judgment on the verdict of the jury, 
assessing plaintiffs’ damages at $1,500, with interest, to which 
judgment this writ of error was awarded. 

[1] There are two assignments of error, the first relating to 
the ruling of the court on the demurrer to the evidence, and the 
second to the instruction given by the court to the jury on the 
amount of damages to which the defendants in error were en- 
titled under the policy sued on, if entitled to a recovery at all; 





Fire.| No. Br. & Merc. Ins. Co. vs. Robinett & Green. 121 


but, in the view we take of the case, it will be only necessary for 
us to consider the first assignment, which presents the question 
whether or not this action has been brought prematurely; the 
defendants in error having declined or failed to enter into an 
appraisal of their loss, as provided for in the policy sued on, and 
demanded. This question has not been directly passed on by this 
court, but has been by the Supreme Court of the United States 
and by the appellate courts of a number of the states. 

In Hamilton vs. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 
Sup. Ct. 945, 34 L. Ed. 419, it is said, in the opinion by Mr. 
Justice Gray, that a stipulation in the policy of insurance for ap- 
praisal is uniformly held in this country and England to be valid, 
and is a condition precedent to the right of recovery; and in 
Hamilton vs. Home Ins. Co., 137 U. S. 370, 11 Sup. Ct. 133, 34 
L. Ed. 708, the opinion by the same learned judge holds that, if 
the contract of insurance further provides that no action upon it 
shall be maintained until after an award by arbitrators is made as 
to the amount due upon it, “then, as was adjudged in Hamilton 
vs. Liverpool & London & Globe Ins. Co., above cited, and many 
other cases therein referred to, the award is precedent to a right 
of action on the contract.” See, also, Carroll vs. Girard. Ins. 
Co., 72 Cal. 297, 13 Pac. 865; Mosness vs. German Am. Ins. 
Co., 50 Minn. 341, 52 N. W. 932, and Graham vs. German Ameri- 
can Ins. Co., 75 Ohio, 374, 79 N. E. 930, 15 L. R. A. (N. S.) 
1055; Grady vs. Home Ins. Co., 27 R. I. 435, 63 Atl. 173, 4 L. 
R. A. (N. 8.) 292; Dunton vs. Westchester F. Ins. Co., 104 
Me. 372, 71 Atl. 1037, 20 L. R. A. (N. S.) 1058. 

In Carroll vs. Girard Ins. Co., supra, the opinion, referring to 
the view uniformly taken that stipulations for an appraisal are 
a condition precedent to the right of action on a policy of in- 
surance, says: “The logical result of this view is that the award 
is a necessary element of the plaintiff's cause of action.” 

In Grady vs. Home F. Ins. Co., supra, it is held that: ‘“Ar- 
bitration as to the amount of the loss is a condition precedent 
to an action on an insurance policy, where the policy expressly 
provides that no action shall be sustainable until full compliance 
with all conditions, one of which is that in case of dispute the 
amount of loss shall be fixed by arbitration. Failure of arbitra- 
tion through no fault of the insurance company does not abro- 
gate a provision in the policy that no action shall be brought until 
the amount of the loss has been settled by arbitration and there 
is nothing to ‘show that arbitration has become impossible”—citing 
Hamilton vs. Home Ins. Co., supra, and a large number of other 
cases. 

The opinion in Hamilton vs. Home Ins. Co., supra, further 
says: ‘The manifest intention of the agreement of the parties 
to the contract of insurance was that any difference arising be- 
tween them as to the amount of loss or damage of the property 
insured shall be submitted, at the request in writing of either 
party, to the appraisal of competent and impartial persons, to be 
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chosen as therein provided, whose award shall be conclusive 
as to the arhount of such loss or damage only, and shall not de- 
termine the question of the liability of the company. * * * 
The appraisal, when requested in writing by either party, is dis- 
tinctly made a condition precedent to the payment of any loss, and 
to the maintenance of any action. Such a stipulation, not ousting 
the jurisdiction of the courts, but leaving the general question of 
liability to be judicially determined, and simply providing a rea- 
sonable method of estimating and ascertaining the amount of 
the loss, is unquestionably valid, according to the uniform current 
of authority in England and in this country’’—citing a number of 
authorities. 

“Where the parties, in their contract, fix on a certain mode 
by which the amount to be paid shall be ascertained, as in the 
present case, the party that seeks an enforcement of the agree- 
iment must show that he has done everything on his part which 
could be done to carry it into effect. He cannot compel pay- 
ment of the amount claimed, unless he shall procure the kind of 
evidence required by the contract, or show that by time or ac- 
cident he is unable to do so.” 

[2] Contracts of insurance, as counsel for defendants in error 
agree and the authorities hold, are to be liberally construed in 
favor of the assured; but the policy is a contract, and it is just as 
much the duty of the assured to comply with the plain provisions 
of the policy, as it is the duty of the insurer to pay the amount 
of the loss, when that amount has been properly ascertained in 
accordance with the terms of the contract. 

The case of ‘Tilley vs. Insurance Co., 86 Va. 811, 11 S. E. 120, 
is cited in support of the contention that a stipulation in a policy 
of insurance for an appraisal is not a condition precedent to a 
right to recover on the policy; but, with respect to that case, we 
need only to say that it merely disposed of the question as to what 
should be alleged in a declaration on an insurance policy, in view 
of section 3251 of the Code of 1904, and what is there said has 
no sort of bearing upon the question here under consideration. 
Very true the opinion in the case cited does refer to the provision 
in the policy that suit thereon could only be brought within one 
vear from date of a loss, and says that it would be an unreason- 
able construction of the policy that the award stipulated for in 
the policy could be asked for just before the expiration of the 
year, and thus defeat all recovery; but such is not the case here. 

Nor does the case of Summertield vs. North British, etc., Ins. 
Co. (C. C.) 62 Fed. 249, which had under review a similar policy 
of insurance to that here in question, sustain the contention of 
defendants in error. In that case, Paul J., did hold that the plain- 
tiff had the right to bring and maintain an action on her policy, 
although there had been no appraisement of the loss sustained 
by her for which she claimed damages; but this ruling was upon 
the peculiar facts of that case, and could not have been intended 
to impair the force and controlling influence of the decisions of 
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the Supreme Court of the United States referred to above. On 
the contrary, the case considered by Judge Paul was by him dis- 
tinguished from those cases, upon the ground that the defendant 
company refused to submit to an appraisement, except upon the 
terms of the form of submission proposed by it; Whereby, says 
the opinion, it placed itself in the attitude of the plaintiff, 
Hamilton, in the case of Hamilton vs. Liverpool, etc., Ins. Co., 
and under the authorities of the cases there cited judgment must 
be entered in this cause for the plaintiff. 

The decisions of this court in Liquid Carbonic Co. vs. Norfolk 
& Western Ry: Co., 107 Va. 323, 58 S. E. 569, 13 L. R. A. (N. 
S.) 753, Atlantic Coast Line R. Co. vs. Bryan, 109 Va. 532, 65 
S. E. 30, and Virginia Car. Co. vs. Southern Ex. Co., 110 Va. 
666, 66 S. E. 838, by analogy have an important bearing in the 
consideration of the issue we now have in hand. 

In the first two of the cases just cited, it is held that a con- 
dition in a bill of lading that claims for loss or damage shall be 
made in writing to the carrier’s agent at the point of delivery 
promptly after the arrival of the property, and, if delayed more 
than thirty days after the delivery of the property, or after due 
time for the delivery thereof, there shall be no liability upon a 
carrier, is a reasonable provision, and will be upheld; that such 
@ provision contravenes no public policy and excuses no negli- 
gence, but is a reasonable regulation for the protection of the 
carrier from fraudulent imposition in the judgment and payment 
of claims for goods alleged to have been lost or damaged; and 
that such a provision in the contract, unless waived, is enforce- 
able by the carrier in bar of any action by the shipper for such 
loss or damage. 

In the third case last cited, it was held that a provision in a 
receipt, given by an express company for the carriage of goods, 
that the company shall not be liable for any loss or damage, 
unless the claim therefor shall be presented in writing to it at 
the office of issue within thirty days from its date, is a reasonable 
and binding provision, which must be complied with according 
to its tenor; otherwise the company cannot be held liable. 

Defendants in error in this case contend, however, that, not- 
withstanding the existence of the general rule with respect to the 
construction of a contract of insurance and the enforcement of 
its provision in the cases we have cited, and the almost innumer- 
able authorities cited in those cases, they escape the effect of the 
rule by invoking the doctrine of waiver. It is not claimed that 
there was any agreement on the part of plaintiff in error to waive 
the right it had to an appraisal under the provisions of the policy 
sued on; but it is claimed that it is estopped by the conduct of 
its agents to claim the benefit of that provision in the policy. 

There is practically no conflict in the evidence introduced in 
the case, and the facts appearing therefrom are as follows: 
Both defendants in error testify that notice was given promptly 
of the fire, which occurred on April 17, 1909, as required by the 
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policy ; that a month afterwards they forwarded proof of loss to 
plaintiff in error, which was received by the latter May 18, 
1909 ; that no other communications were had between the parties 
until June 29, 1909, when Friend, agent of plaintiff in error, 
went to Appalachia, at which time he secured certain information 
in reference to the loss, and after returning to Richmond obtained 
further information from Garnett, who had examined the stock 
of goods a few days after the fire. When fully informed as to 
the actual loss, Friend, on July 2, 1909, wrote the letter of July 
2d to Messrs. Morton & Parker, attorneys, saying that the amount 
of the loss, as claimed in the proof of loss—$1,753.42—was 
excessive, and demanded an appraisal in accordance with the con- 
ditions of the policy. 

[3] The policy provided that defendants in error should have 
sixty days from the date of the fire to make out and deliver the 
proof of loss, and that the loss should not become due until sixty 
days after the proof of loss had been delivered, including an 
award by appraisers, if an appraisal should be required. Equal 
rights were contemplated in the contract to each of the parties 
thereto, sixty days being given to furnish proof of loss on the 
part of insured, and sixty days after the proof of loss had been 
furnished the insured could demand payment; and, clearly, dur- 
ing all of the last-mentioned sixty days the insurer was to have 
the right to investigate the amount of the loss and its liability 
therefor. It is equally as clear that the insurer was given the 
right, at any time within the sixty days after the proof of loss 
was delivered, to demand an appraisal, which it did. May on 
Insurance (4th Ed.) § 479; Joyce on Insurance, § 3182. 

[4, 5] It further appears from defendants’ in error own testi- 
mony that the appraisal could have been had when the demand 
therefor was received, on July 5, 1909, and later; in fact, until 
defendants in error without responding to the demand for an 
appraisal, or requiring one themselves, had sold off a part of the 
insured goods, and so intermingled the balance with other goods 
that a satisfactory appraisement could not be had. 

It will not do to say that there was no disagreement as to the 
loss, and therefore no reason for an appraisal, when the letter of 
July 2, 1909, demanding the appraisal, distinctly stated that the 
writer, as the agent of the insurer to adjust the loss, considered 
the claim made in the proof of loss furnished it was excessive. 
Nor is there any merit in the contention that plaintiff in error 
waived its right to an appraisal when Friend, the adjuster, made 
no answer to an attorney for defendants in error when he asked 
Friend, on June 29, 1909, the question: “Mr. Friend, do you 
want an appraisal in this case? If you do, we will give it to you.” 
Friend, testifying in this case, neither affirms nor denies the state- 
ment of said attorney (Parker) that he made no reply to the 
question asked him, but states that he, on the occasion referred 
to, had very little talk with Parker, and was not then ready to 
talk about an adjustment of the claim asserted by defendants in 
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error. It also appears that Friend had gone to Appalachia for 
the purpose of investigating this loss, went to the store of. de- 
fendants in error, and, looking at the stock of goods, was not 
satisfied, but wanted to secure further information from Garnett, 
who had seen the goods in their original damaged condition ; that 
it was after getting full information that Friend wrote the letter 
of July 2, 1909. 

It is a well-settled principle with respect to the doctrine of 
waiver, applicable as well to insurance transactions as to other 
business dealings, that a waiver, to be effective against the party 
making it, must have occurred with full knowledge of all material 
facts, and must be distinctly made. And, in order for there to be 
an estoppel by conduct, the party sought to be estopped must have 
caused the other party to occupy a more disadvantageous position 
than that which he would have occupied, except for that conduct. 
Atlantic Coast Line vs. Bryan, supra; Virginia-Carolina Co. vs. 
Southern Express Co., supra, and authorities cited. 

There is no proof whatever in the record to make available to 
defendants in error, either the doctrine of waiver or estoppel, and 
the loss of the right to institute and maintain this action is due 
to their dereliction alone. 

For the foregoing reasons, the judgment of the circuit court 
against plaintiff in error upon its demurrer to evidence is er- 
roneous, and will be reversed and judgment entered by this court 
for defendant in the court below, plaintiff in error here. 

Reversed. 


—______—- ¢6@——_—_—_— 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN CENTRAL INS. CO. 
US. 


STEARNS LUMBER CO* 


INSURANCE OF PROPERTY—EXCEPTED RISKS—FIRE—“RIOT” 
—“CIVIL AUTHORITY.” 


A policy of insurance on a hotel excepted risks “for loss caused directly 
or indirectly by invasion * * * or riot or military or usurped 
power, or by order of any civil authority.” Three persons for whose 
arrest warrants had been issued by a Federal Court took refuge in 
the hotel and resisted arrest, and exchanged shots with the marshal’s 
posse, and, after the woman and children had left the hotel, the marshal 
burned it and arrested one of the three. U. S. Comp. St. 1go1, § 
788, provides that marshals and their deputies shall have in each state 
the same powers in executing the laws of the United States as sheriffs 


* Decision rendered, Nov. 3, 1911. 140 S. W. Rep. 148. 
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and their deputies in such state; Ky. St. § 4583 (Russell’s St. § 256) 
provides that in executing any criminal process requiring an ‘ou 
arrest the sheriff or other officer may break open the door of the 
dwelling or other house of the defendant, or of any other person, if 
necessary; and Cr. Code Prac. § 40, provides that to make an arrest 
an officer may break open the door of the house in which defendant 
may be. Held, in an action on the policy, that, while the three men 
resisting the arrest constituted a “riot” under the common-law defi- 
nition that a riot is a tumultous disturbance of the peace by three 
persons or more assembling together of their own authority, with an 
intent actually to resist each other against any who may oppose them 
in the execution of some ent -rprise of a private nature, and after- 
wards actually executing the same in a violent manner, to the terror 
of the people, the marshal’s posse, though it burned the hotel, did 
not constitute a riot, and that while the riot was the occasion of the 
hotel’s loss by fire the direct cause of the loss was the marshal’s un- 
authorized act, and that hence the insurer was not released from lia- 
bility by the excepted risks of “riot” and “order of any civil authority.” 
(For other definitions, see Words and Phrases, vol. 7, pp. 6240-6242.) 


Appeal from Circuit Court, Whitley County. 

Action by the Stearns Lumber Company against the American 
Central Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


FLEXNER, CAMPBELL & Gorvon, for Appellant. 
J. N. Suarp, for Appellee. 
Hopson, C, J. 

“arly in December, 1908, a strike existed among the employees 
of the Stearns Coal Company, and it filed a petition in the United 
States Circuit Court, and obtained an injunction against the 
striking miners. It was alleged in the petition that the strikers 
had conspired to destroy the plaintiff’s business and property, 
and were threatening violence to the property of the company 
and its servants, who were at work. The court granted an in- 
junction as asked. The injunction was disobeyed by one Berry 
Simpson, and a warrant of arrest was issued against him for con- 
tempt of court. The deputy marshal, to whom the warrant was 
delivered for execution, made a return, on December 14, 1908, 
in effect that Simpson had a gang of armed men with him, who 
prevented his arrest under the process; the names of the men 
being set out in the return. On December 22d, warrants were 
issued for the arrest of these men, as well as Berry Simpson. 
On the night of December 24th, a deputy marshal returned to 
Stearns, for the purpose of executing the warrants. He took 
with him a number of persons to assist him, and after his arrival 
there summoned others. Another deputy marshal was also with 
him; they and the members of their posse were all armed with 
guns and pistols. On the morning of December 25th, they learned 
that three of the men they wished to arrest were in the hotel 
building at Stearns. The marshals and their posse surrounded 
the hotel; one of the deputy marshals went upon the porch, and 
was in the act of opening the front door, when he was shot and 
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killed by one of the three men on the inside of the hotel. Shots 
were then fired, both from the inside of the hotel, by the three 
men who were resisting arrest, and by the posses on the outside 
into the hotel. T'wo of the posse were wounded. This shooting 
continued for some minutes. There was then a cessation, during 
which time the women and children came out of the hotel; the 
deputy marshal announcing that he would burn the house. The 
marshal got some dynamite, and attempted to blow it up; but 
he could not use it, as it was frozen. The shooting from the 
inside and the outside of the building was resumed, and continued 
for an hour or two. The deputy marshal then made a fagot, 
soaked it in oil, which he turned over to a member of his posse, 
who under his command applied the torch to the building, and 
it was burned down. While the building was burning, the three 
men on the inside rushed out; one was arrested, another was 
killed, and the third escaped. During all the time the three men 
were inside of the hotel, and while the shooting was going on, 
there was much excitement throughout the town. Business was 
practically suspended; several hundred shots were fired; and 
many persons, on account of the excitement, took refuge behind 
buildings, or in their own homes. ‘The hotel was insured in this 
American Central Insurance Company, and this suit was brought 
against the insurance company by the owner to recover for the 
loss of the property. The policy, among other things, provided : 
“This company shall not be liable for loss caused directly or in- 
directly by invasion, civil war or commotion, or riot or military 
or usurped power or by order of any civil authority.” The de- 
fendant pleaded this clause and the facts above stated in bar of 
a recovery on the policy. On an agreed statement of facts, 
the court entered judgment for the plaintiff. The insurance 
company appeals. 

It is insisted for the appellant that the case falls within the rule 
laid down by us in Spring Garden Insurance Co. vs. Imperial 
Tobacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R A. (N. S.) 277, 
136 Am. St. Rep. 164. In that case we approved the following 
definition of a riot: “A riot is a tumultuous disturbance of the 
peace by three persons or more assembled together, of their own 
authority, with an intent actually to assist each other against 
any who shall oppose them in the execution of some enterprise 
of a private nature, and afterwards actually executing same in 
a violent and turbulent manner, to the terror of the people.” 

In that case the property was burned by the rioters, and the 
loss was caused directly by riot. Here the rioters were the 
lawless men who resisted arrest, and secreted in the hotel. They 
had killed one of the deputy marshals and wounded two of the 
posse, but they did not burn the house. The house was burned 
by order of the marshal. The power of the marshal in such cases 
is thus defined by statute: “The marshals and their deputies 
shall have in each state the same powers in executing the laws 
of the United States as sheriffs and their deputies in such state 
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may have by law in executing the laws thereof.” U. S. Com- 
piled Statutes 1901, § 788. 

The power of the sheriff in executing a criminal process is 
covered by section 4583 of the Kentucky Statutes, and section 
40 of the Criminal Code: “In executing a writ of habeas corpus 
or any criminal or penal process requiring an actual arrest, the 
sheriff or other officer may break open the outer or any other 
door of the dwellings or other house of the defendant, or of any 
other person, if it be necessary to enable him to make the arrest.” 
Ky. St. 4583 (Russell’s St. § 256). ‘To make an arrest, an officer 
may break open the door of a house in which the defendant may 
ebe, after having demanded admittance and explained the purpose 
for which admittance is desired.” Criminal Code, § 40. 

It will thus be seen that the marshal’s power is the same as the 
sheriff's, and that neither is authorized to burn a building in 
making an arrest. In Goodman vs. Condo, 12 Pa. Super. Ct. 466, 
the court had before it the liability of a sheriff, in a case like 
this, for burning down a house in which a felon was secreted, 
in order to arrest him. ‘The court held the sheriff liable for the 
loss of the building. It said: “The sheriff in this case does 
not rely upon any law which required this particular act, causing 
the damage, to be done, and presc ribing the manner in which it 
should be. done. He stands, therefore, just as any other resident 
of the village in which these occurrences happened would stand, 
so far as any right to destroy property is concerned. It is true 
it was his official duty to arrest the felon; but so was it the duty, 
though not official, of the resident to do the same thing. To 
enable him to perform his duty, he has been clothed with ample. 
power, for the whole posse comitatus is at his command. He 
may break open doors in order to follow felons, and, if they are 
killed, provided they cannot be otherwise taken, it is justifiable, 
though if they kill him whilst he is endeavoring to arrest them 
it is murder. Brooks vs. Commonwealth, 61 Pa. 352 [100 Am. 
Dec. 645]. The law, since it has thus invested him with such 
ample power, has not gone further and authorized him to destroy 
property when such destruction simply removes somewhat of 
the danger involved in the performance of his duty. The arrest 
of a felon is always attended with some danger, ‘but this is an 
incident of the office of sheriff. Its extent is reduced to a 
minimum by the great power given to him, but it is obvious that 
it cannot be removed entirely. This burned house did not 
threaten the life of the sheriff. It was the desperate man within 
it. It is true the house furnished some measure of protection to 
the man within, whilst accomplishing his lawless purpose ; but its 
destruction can in no sense be said to have removed a danger 
which threatened the sheriff’s life. So long as the lawless purpose 
existed, so long was there danger to the sheriff. It is evident, 
therefore, that the only purpose of destroying the house was to 
render the arrest less dangerous. In this respect, it was simply 
an aid to and in ease of the sheriff, and upon principle must 
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be paid for by him. Where he incurs expense or inflicts damage 
for the purpose of aiding him in the performance of his duties, 
he is liable personally, unless the law has provided otherwise. 
Rausch vs. Ward, 44 Pa. 389.” 

The deputy marshal in the case before us had no more author- 
ity to set the house on fire than the sheriff in the case cited. The 
loss of the house was not due, directly or indirectly, to the order 
of any civil authority ; for the marshal had no authority to burn 
the house. He was not a civil authority for this purpose. The 
rioters were in the house; the marshal’s posse, acting under his 
orders, were not rioters. The loss of the house was not due, 
directly or indirectly, to the riot carried on by the men within 
the house. It was due directly to the wrongful act of the marshal 
in setting fire to the house without authority. The riot within the 
house was the occasion of his wrongful act, but the loss of the 
house was not the proximate result of their unlawful acts. The 
loss of the house was the direct result of another unlawful act, 
which intervened between their act and the burning of the house. 
The unlawful act of the marshal in setting fire to the house was 
the cause of the loss. It necessarily follows that the insurance 
company was not released from liability by the clause of the policy 
above quoted. 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


GORSCH 
VS. 
NORTHERN ASSUR. CO. or Lonpbon.* 


FIRE INSURANCE—FORFEITURE—ESTOPPEL TO ASSERT. 

If the insurance company knew that insured had parted with title and 
possession of the property before the policy was delivered to him, 
by delivering the policv it waived a condition therein avoiding it in 
such event, and estopped itself from setting up a defense based upon 
such provision. 

(For other cases, see Insurance, Cent. Dig. §§ 1028; Dec. Mig. § 380.) 


Appeal from City Court of New York, Special Term. 

Action by Hugo ‘Gorsch against the Northern Assurance Com- 
pany of London. From an order denying a motion to set aside 
a verdict for plaintiff and for a new trial, defendant appeals. 
Affirmed. 


* Decision rendered, Nov. 10, 1911. 131 N. Y. Supp. 670. 
Vol. XLI.—9. 
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Argued before Seabury, Guy, and Cohalan, JJ. 


W. Benton Crisp (Theodore M. Crisp, of counsel), for Ap- 
pellant. 

FLrynn & Hess (George Edwin Joseph, of counsel), for Re- 
spondent. 

SEABURY, J. 

We are satisfied that the evidence in this case justified the 
finding of the jury that the fact that the plaintiff had parted 
with the interest, title, and possession of the property insured 
before the policy in suit was delivered to him was known to the 
defendant at that time. This feature of the case distinguishes 
it from Gorsch vs. Niagara Fire Insurance Company, 68 Misc. 
Rep. 344, 123 N. Y. Supp. 877. The jury having found upon 
sufficient evidence that the defendant had knowledge of this cir- 
cumstance, it follows that in delivering the policy to the plain- 
tiff the defendant waived the condition and estopped itself from 
setting up a defense based upon it. Forward vs. Continental 
Insurance Company, 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 
637. 


Order affirmed, with costs. All concur. 


SUPREME COURT OF MISSISSIPPI. 


MILLER 
vs. 
PHENIX 1NS.-CO. (No. 14,906.)* 


CONDITION—REPRESENTATIONS AS TO TITLE—EVIDENCE 
—MISTAKE. 

Where, in a suit on a fire policy, defendant denied liability for breach of 
an alleged representation as to ownership, in that there was an un- 
disclosed deed of trust on the property in addition to a mortgage, 
which was disclosed, evidence that the insured property was included 
in the deed of trust by mistake, that neither of the parties intended 
to include it, and that neither of them knew it was included until 
after suit on the policy, was admissible. 

(lor other cases, see Insurance, Cent. Dig. §§ 1680-1686; Dec. Dig. § 654.) 

& 
Appeal from Circuit Court, Madison County; W. A. Henry, 

Judge. 

Action by S. A. Miller and another against the Phenix Insur- 
ance Company. Judgment for defendant, and plaintiff named 
appeals. Reversed and remanded. 


* Decision rendered, Nov. 20, 1911. 56 S. Rep. 449. 





Fire.] Miller vs. Phenix Ins. Co. 


Rew & Foor, for Appetioni. 
McLaurin, ArmistEaD & BriEN, for Appellee. 


McLean, J. 

This is a suit brought by appellant, Miller, and one Mrs. Bessie 
C. Tucker on a policy of fire insurance issued by the appellee 
on December 22, 1907, insuring the property against loss or dam- 
age by fire for one year from that date. The property covered 
by the policy was destroyed by fire on January 2, 1908. This 
policy, taken out on December 22, 1907, was a renewal of a policy 
that was previously issued by the appellee on the same property, 
for the same amount, and payable to the same parties. Mrs. 
Bessie C. Tucker is shown to be the heir at law of a certain 
mortgagee, for the payment of which there was a mortgage clause 
attached to the policy sued on, payable to G. W. Covington, 
administrator, which mortgage clause is dated December 22, 1907, 
and this mortgage clause secured the payment of a deed in trust 
for $1,600 with 8 per cent interest, payable one year after date; 
the mortgage and interest amounting to something like $2,200, 
which was paid by the insurance company to Mrs. Bessie C. 
Tucker, and this suit, so far as she was concerned, was satisfied. 
The policy of insurance was for $2,500, and the suit between S. 
A. Miller, the assured, the sole plaintiff, who claimed to be the 
sole owner of the property, and the insurance company, defend- 
ant, is for the difference in the amount of the policy between the 
Bessie C. Tucker mortgage, amounting to about $2,200, and the 
face value of the policy, $2,500, thus making the amount involved 
in this suit, say, in round figures, $300. The defendant, among 
other things, pleaded that there were two deeds of trust in ad- 
dition to the Covington mortgage above named and mentioned in 
the clause attached to the policy ; ‘that the insurance company had 
no knowledge, at the time of the issuance of this policy, of the 
two trust deeds, and, if it had known of the existence thereof, 
it would not have insured the property; and that this constituted 
a concealment under the terms of the policy sued on—this pro- 
vision in the policy being as follows: “This entire policy shall be 
void, if the insured has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance concerning this in- 
surance, or the subject thereof, or if the interest of the insured 
in the property be not truly stated, herein, or in case of any fraud 
or false swearing by the assured touching any matter relating to 
this insurance or the subject thereof, whether before or after the 
loss.”’ 

The facts relative to the two deeds in trust are as follows: 
On the fourteenth day of July, 1905, S. A. Miller and his wife 
executed a deed in trust, wherein they conveyed to one N. M. 
Reid, trustee, for the use and benefit of A. N. Parker and F. P. 
Pratt, certain property, for the purpose of securing to the bene- 
ficiaries therein named certain sums of money. The property 
covered by this instrument embraced, with other property, the 
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property mentioned as the “Singleton House property.” On the 
margin of the record wherein this instrument was recorded is 
written this satisfaction: ‘his deed of trust satisfied by re- 
newal February 13, 1906. See Book ooo, ea 450. [Signed] 
Noland M. Reid, Trustee.” On February 1906, the same 
grantors conveyed to the same trustee Noland NM. Reid, the same 
property mentioned in the trust deed bearing date fourteenth day 
of July, 1905, for the purpose of securing to A. N. Parker the 
sum of $1,100. ‘This last deed of trust also covered the property 
known as the “Singleton House property” (being the property 
covered by the insurance). In the application, which was verbal, 
for the insurance policy, nothing was said to the insurance com- 
pany relative to either of these two deeds of trust, and there was 
no notice thereof to the insurance company, and no mortgage 
clause attached relative to either of these two trust deeds. Under 
this state of facts, the defendant pleaded and insisted upon the trial 
that the insurance policy was void. The plaintiffs i in reply offered 
to prove that the “Singleton House property” covered by the in- 
surance policy was inserted in the trust deed under a mistake; 
that it was neither the purpose nor the intention of either the 
grantor, Miller, or of the beneficiary, Parker, that this trust deed 
should cover and embrace the “Singleton House property”; that 
neither the plaintiff nor the beneficiary, Parker, knew that said 
trust deed covered the “Singleton House property” until after the 
institution of this suit; and that, consequently, there was in truth 
and in fact, so far as these trust deeds were concerned, no in- 
cumbrance upon the property. The court declined to permit the 
plaintiff to make this proof, and at the close of the evidence gave 
a peremptory instruction to find for the defendant. 

In this, we think the court erred. If it be true that the “Single- 
ton House property” was inserted in the trust deed through a 
mistake, both on the part of the grantor and also on the part of 
the beneficiary, it was in truth and in fact in the eye of the law 
no incumbrance upon the property. ‘There is no question but 
what a court of chancery, upon the proper proceeding, would cor- 
rect this trust deed so as to reform it agreeably to the intention of 
the parties. How can it be said that the trust deed covered the 
property, when it was foreign from the agreement of the parties, 
both the grantors and the grantee? Suppose Miller had executed 
a third deed of trust to some third party covering the property in 
controversy, and suppose that before the issuance of the policy 
this trust deed had been paid off and discharged, and that the 
beneficiary or the trustee had failed to mark the trust deed satis- 
hed on the record; could it be said in such a case that the trust 
deed was still a valid and subsisting incumbrance upon the prop- 
erty? Would it not be admissible to prove by parol that the trust 
deed had been satisfied by an actual payment, and consequently it 
was in truth and in fact no existing incumbrance? Suppose that 
Jones is the owner of two pieces of property situated in the city 
of Canton, one described as lot 10 and the other described as 
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lot 20, and suppose that Jones sells to Smith lot 20, that through 
an error in the scrivener who drafts the conveyance Jones con- 
veys to Smith lot 10, and suppose that subsequently thereto Jones 
secures insurance upon the buildings situated upon lot 10, and 
after the property upon lot Io is destroyed by fire it is then, for 
the first time, discovered that a mistake was made in the descrip- 
tion of the property which Jones had sold to Smith; could it be 
said in such a case that Jones was not the owner of lot 10? True, 
the legal title to lot 10 on the face of the record would be in 
Smith; but it is held by all of the courts that, if the assured has 
the equitable interest in the property, nothing but the mere naked 
legal title outstanding, this does not affect the insurance policy. 
He would still be the sole and exclusive owner of the property 
within the meaning of the policy. Phenix Ins. Co. vs. Bowdre, 
67 Miss. 620, 7 South. 596, 19 Am. St. Rep. 326; Insurance Co. 
vs. McGuire, 52 Miss. 227. And could not either of the parties, 
Jones or Smith, by proceedings in a court of chancery, have the 
deed corrected so as to conform to the actual intent of the parties ? 
So we say here, if it be true that the trust deed of Parker, 
as beneficiary, was made to embrace this property, “the Singleton 
House property,” through an error or a mistake, would it not in’ 
law be no trust deed or incumbrance? To ask the question is 
to answer it. How, then, can it be said that there was a con- 
cealment? We therefore say that it was error for the court to 
refuse to permit the plaintiff to show what he offered to show by 
his evidence. The court cannot determine the weight or the 
value of testimony, nor the credibility of the witnesses. This is 
a matter which is left alone to the jury to determine. 
Reversed and remanded. 


SUPREME JUDICIAL COURT OF MAINE 


POTTLE et AL 
US. 
LIVERPOOL & LONDON & GLOBE INS. CO* 


FIRE POLICIES—FRAUD BY INSURED—VALUATION OF PROP- 
ERTY LOST AND SAVED. 

Recovery on a fire policy is defeated by insured falsely and knowingly 
inserting in his proof of loss articles as burned which were not 
burned, or knowingly putting such false and excessive valuation on 
single articles, or on the whole property, as displays seckless disregard 
of truth, or by fraudulent undervaluation of goods saved. 

(For other cases, see Insurance, Cent. Dig. §§ 1362- 1366; Dec. Dig. § 553.) 


* Decision rendered, Nov. 13 ro1r. 81 Atl. Rep. 481. 
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FIRE POLICIES—FRAUD BY INSURED—VALUATION OF PROP- 
ERTY—EVIDENCE—WEIGHT. 

In an action on a fire policy, evidence /ield to show fraudulent over- 
valuation of property lost, and fraudulent undervaluation of that 
saved. 

(For other cases, see Insurance, Dec. Dig. § 665.) 


On Motion from Supreme Judicial Court, Washington County. 

Action by James W. Pottle and others against the Liverpool 
& London & Globe Insurance Company. V "erdict for plaintitfs, 
and defendant moves for a new trial. Motion sustained. 

Assumpsit on a fire insurance policy, Maine standard form, 
issued by the defendant. Plea, the general issue, with a brief 
statement alleging, among other things, as follows :— 

“That the alleged fire originated by the voluntary act, design, 
and procurement of the plaintiffs, or one of them, whereby they 
attempted to defraud defendant, and that the policy declared on 
was thereby rendered void. 

“That plaintiffs attempted to defraud the defendant by know- 
ingly and intentionally including in their proof of loss personal 
property that was not in their store when the fire occurred, and 
‘which was not injured, destroyed, or lost by reason of said fire, 
and by knowingly and intentionally including in said proof of 
loss personal property that they did not know was in said store 
at the time-of the fire, and destroyed, injured, or lost, and which 
they had no reasonable ground for believing was therein, and so 
destroyed, injured, or lost, and that said policy was thereby 
rendered void. 

“That plaintiffs attempted to defraud the defendant by know- 
ingly, willfully, and intentionally placing in their proof of loss a 
false and excessive valuation upon the several articles alleged 
to have been injured, destroyed, or lost by reason of said fire, 
and by placing therein valuations on said articles that they did not 
know to be just and true, and had no reasonable grounds for 
believing to be-just and true, and that said policy was thereby 
rendered void. 

“That the insured property was exposed to loss or damage by 
fire to the knowledge of the plaintiffs, and they willfully, inten- 
tionally, and fraudulently neglected to make all reasonable ex- 
ertions to save and protect the same, as required by the terms of 
said policy, thereby attempting to defraud the defendant, and 
rendering the policy void.” 

Verdict for plaintiffs for $1,293.75. ‘The defendant filed a 
general motion for a new trial. 


Argued before Whitehouse, C. ]., and Savage, Spear, Cornish, 
Bird, and Haley, JJ. 


Hanson & St. Crarr and R. J. McGarricre, for Plaintiffs. 
B. & E. C. Donwortn, for Defendant. 


CornIsH, J. 
lt is a firmly established legal doctrine that if a plaintiff in an 
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action on a policy of fire insurance falsely and knowingly inserts 
in his sworn proof of loss any articles as burned which were 
not burned, or knowingly puts such a false and excessive valua- 
tion on single articles, or on the whole property, as displays a 
reckless disregard of truth, he cannot recover. His own fraud- 
ulent acts prohibit it. Dolloff vs. Insurance Co., 82 Me. 266, 
19 Atl. 396; Rovinsky vs. Insurance Co., 100 Me. 112, 60 Atl. 
1025. 

A painstaking examination and consideration of the record in 
this case lead inevitably to the conclusion that, although these 
legal principles were clearly laid down in the charge of the 
presiding justice, they were ignored by the jury, and their verdict 
for the plaintiffs is manifestly wrong for that reason. 

The plaintiffs were proprietors of a country store at North 
Perry, in the county of Washington a rural community in which 
this was the only store, and in which a sawmill giving employ- 
ment to about thirty-five men was the only industry. About 6 
o’clock on the morning of October 18,.1909, smoke was dis- 
covered issuing from the roof of the building which the pro- 
prietors had left a few minutes before, and a few neighbors, with 
the entire force from the mill, rushed to the rescue, and while 
some were engaged in putting out the fire, which seemed to be in 
the partition near the chimney, the rest employed themselves in 
removing the goods and fixtures from the lower story of the 
building. After working for an hour or more, they thought the 
fire had been quenched and all the men left. But it broke out 
again shortly after, and before it could be arrested the building, 
with the remaining contents, burned. The total insurance on the 
goods was $2,500, one-half of which was in the defendant com- 
pany. 

The plaintiffs claimed in their proof of loss that the total 
sound value of all the goods was $3,496.87, and of the goods 
saved $224.10, leaving a net loss of $3,272.77. This claim they 
reiterate at the trial, leaving no opportunity for error or mis- 
judgment and the only plaintiff who testified further claimed that 
he had thought of other goods which were omitted from his 
schedule, amounting to $800 or $1,000 more, the largest part 
of which was downstairs and destroyed. ‘This would make 
a total claim of nearly $4,500, of which only $224.10 was 
saved, or, as he put it in another form, only one thirty-second 
part was taken out, although he admits that the entire stock 
amounted in May, 1899, to only $2,500, and-the invoices of goods 
bought for six months prior to October, 1909, aggregated less than 
$2,400. 

It is conceded that the size of the store was 24 by 36 feet, with 
two stories, the lower, the store proper, having a height of about 
nine feet, and the upper, about seven. The lower story, was 
fitted in the usual manner, with shelving on three sides, a counter 
on two sides, and drawers beneath the shelving and counters. 
This room was well stocked; one of the plaintiff’s witnesses, an 
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experienced traveling salesman who was familiar with the con- 
dition, estimating the value of the goods in this room at $1,500. 
A flight of stairs, at the top of which was a trapdoor, connected 
the upper and lower stories, and this upper room the plaintiffs 
occupied as their sleeping apartment. During the previous sum- 
mer they had also used it to some extent as a shop; a carpenter’s 
bench having been installed. 

[1] 1. In the first place, it is impossible to reach any other 
conclusion than that all the goods in the store proper were re- 
moved and saved. There was ample time in which to accomplish 
it, an ample force for the work, and no smoke to interfere. Even 
the fixtures, such as stove, desk, post office boxes, telephone, and 
safe were rescued, as well as the heavier goods, such as a barrel 
of oil and a hogshead of molasses. The testimony of the mill 
men who did the work, and did not depart until it was completed, 
leaves no room for doubt as to the thoroughness with which they 
acted. 

If the value of these goods was, as claimed by the plaintiffs’ 
witness, $1,500, the value placed upon them by the plaintiffs as 
$224.10 is so low as in itself to substantiate the claim of fraud- 
ulent undervaluation, which is as fatal in goods saved as fraud- 
ulent overvaluation is in goods lost. 

|2] 2. In the second place, the quantity and value of the goods 
claimed by the plaintiffs to have been located on the second floor 
are so great as to render the claim inherently improbable. There 
would hardly seem to be a demand for such quantities of speaific 
articles in that small community, as, for instance 2,750 yards of 
cloth, 24 cases of breakfast foods, 8 barrels of crackers and bis- 
cuit, 450 pounds of nuts, 35 cases of canned berries, 300 pairs of 
overalls, $1,136 worth of boots, shoes, and rubbers, $100 of 
children’s hosiery, 15 boxes, or 1,500 cakes of soap, 50 pounds of 
nutmeg, which is usually sold by the ounce, 1,500 cans of Nor- 
wegian sardines, etc. 

Moreover, all these, and much more, which it is needless to 
recapitulate, aggregating, as the plaintiffs say, between $2,000 
and $3,000 in value, were stored in this upper room, which was 
also used as a chamber. Were the bulk measured, it would 
readily be seen that the space would be utterly inadequate for 
the purpose. 

It is therefore 

Held that the proof of loss is so clearly false and fraudulent 
that the plaintiffs’ right of recovery was thereby forfeited. 

Motion sustained. 

Verdict set aside. 
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MARINE. 


UNITED STATES DISTRICT COURT. 
S. D. NEw York. 


PORT JOHNSTON TOWING CO 
US. 
PENNSYLVANIA R. CO* 


CHARTER—CONSTRUCTION—INSURANCE. 

A time charter party for a tug, which provided that the charterer should 
save the owners harmless from all claims for injuries done by the tug 
to other vessels, persons, or property through the negligence of the 
officers or crew, contained a further provision that, “in case of any 
liability on the part of the charterer to the owners for any damage 
covered by insurance effected by or for the benefit of said owners, 
the charterer shall have the benefit,of said insurance.” Held, that such 
provision did not impose any obligation on the owners to maintain 
insurance in force for the benefit of the charterer. 


(For other cases, see Shipping, Dec. Dig. § 39.) 


In Admiralty. Suit by the Port Johnston Towing Company 
against the Pennsylvania Railroad Company. Decree for libelant. 


JAMEs J. Mackin, for Libelant. 
BuRLINGHAM, MontcoMrery & BrEcHEerR (G. H. Robinson 
and William S. Montgomery of counsel), for Respondent. 


Horr, D. J. 

This action is brought to recover from the respondent the 
amount of a judgment which the libelant was obliged to pay 
because of the alleged negligence of the respondent. ‘The libelant 
owns the steam tug Wilkesbarre, and on June 18, 1907, chartered 
her to the respondent for a period of not less than thirty days, 
with the option to either party to terminate the charter on two 
days’ notice. The charter provided that the respondent was to 
save the libelant at all times harmless from all claims for injuries 
done by the tug to other vessels, persons, or property through 
any negligence of the officers or crew of the tug. On September 
13, 1907, the tug Wilkesbarre was towing the coal boat Flagler, 
and ran the Flagler upon certain rocks, doing damage to the 
boat. A libel was subsequently filed by the owner of the Flagler 
against the Wilkesbarre. The libelant gave notice to the re- 
spondent to come in and defend. The case was tried, and a judg- 
ment rendered against the Wilkesbarre for $760.57. That judg- 
ment has been satisfied by the libelant, and this suit is brought 
to recover the amount. 


* Decision rendered, May 8, 1911. 190 Fed. Rep. 400. 
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The respondent’s answer substantially admits the allegations of 
the libel, but sets up as a defense that the charter party rep-, 
resented that the tug was insured; that the charterer, in case of 
any liability, should have the benefit of the insurance; a that 
the libelant did not keep the insurance in force. The provision 
of the charter party upon this subject was as follows :— 

“It is further agreed that, in case of any liability on the part 
of the charterer to the owners for any damage covered by the 
insurance effected by or for the benefit of said owners the 
charterer shall have the benefit of said insurance,” ete. 

There was insurance on the tug, at the time of the charter, 
which had been effected by the libelant for its own benefit, in the 
sum of $4,750, covering damages to tows of the tug occasioned 
by stranding. ‘The policy contained the following provision :— 

“The interest of the insured in this policy or any part thereof 
is not assignable except with the consent of this company in 
writing, and in case of any transfer or termination, or of any 
change in the nature of the insurable interest of the insured, 
either by sale or otherwise without such consent this policy shall 
thereupon at once be void and of no effect.” 

As | understand the argument for the respondent, it is claimed 
that under this provision in the policy the execution of the 
charter party effected such a change in the nature of the interest 
of the insured as to make the policy void, and that it was the 
duty of the libelant either to procure the assent of the insurance 
company to having the policy attach in favor of the charterer, 
or to notify the charterer that the policy had lapsed. The in- 
jury to the Flagler occurred on September 13, 1907. On Sep- 
tember 18, 1907, the respondent served a notice releasing the 
Wilkesbarre from the charter, and on the same day the libelant 

gave notice to the agents of the insurers cancelling the tower's 
liability policy covering the vessel. Upon these facts, I do not 
see why the libelant, as owner of the tug, did not retain an in- 
surable interest in her after the charter party was executed. The 
tug was liable to be proceeded against in rem at any time for 
the negligence of the charterer in navigating the tug. All parties 
seem to have assumed that until the formal cancellation of the 
policy on September eighteenth the policy remained in full force. 
If the execution of the charter party terminated the insurance, 
either party could take out new insurance, and probably the in- 
surance company, upon proper application, would have continued 
the policy in force. Assuming, however, that the policy had 
ceased to be operative before the accident, the question is whether 
the libelant was under any liability for that fact. The re- 
pondent’s counsel argues that it was the duty of the respondent 
either to have obtained the consent of the insurance company 
to have the policy attach in favor of the charterer, or to have 
notified the charterer that the policy had ceased to attach. In the 
first place, all the parties seem to have assumed that the policy 
was still in force. In the next place, I cannot see that it was the 
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duty of the libelant, after the charter party was executed, and the 
tug taken into the possession of the respondent, to take any steps 
to protect the rights of the respondent under the policy of in- 
surance. If the consent of the insurance company was necessary 
to have the policy continue in force, I think that it was the duty 
of the charterer to see to it that that consent was obtained. If 
that consent could not be obtained, then it was the duty of the 
charterer to take out insurance for its own protection. I cannot 
see that it was the duty of the libelant, under this charter party, 
to continue the existing insurance or to obtain new insurance for 
the protection of the charterer. ‘The language of the provision 
in the charter relied on simply amounted to an agreement by the 
libelant that whatever rights against the insurance company it 
should have, if any, of injury to a tow would inure to the benefit 
of the charterer. I do not consider the provision as imposing 
an obligation on the libelant to keep insurance in force for the 
benefit of the charterer. 

My conclusion, therefore, is that the libelant is entitled to re- 
cover the amount demanded in the libel, with costs. 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT. 
F W. D. Wasurncton, N. D. 


HASTINGS 
US. 
TRAVELERS’ INS. CO. (No. 1,808.)* 


RISKS INSURED—ACCIDENT POLICY. 

In an action on a policy of accident insurance insuring against “bodily in- 
juries effected directly and independently of all other causes through 
external violent and accidental means,” it appeared that the assured, 
a man of 54 years of age, normal height and weight, raised and lowered 
himself repeatedly in and from a Morris chair by the use of his hands 
and arms alone; that such exertions caused his death by dilatation of 
the heart, which, on post mortem examination, proved to be enlarged 
and the valves hardened. Held that, as the exertions were voluntary 
and intended, the only element of accident was the result, for which 
there was no liability under the policy of insurance. 

(For other cases, see Insurance, Cent. Dig. § 1,162; Dec. Dig. § 449.) 

(Accident insurance, risks and causes of loss, see notes to National Acc. 
Soc. vs. Dolph, 38 C. C. A. 3; New Amsterdam Casualty Co. vs. 
Shields, 85 C. C. A. 126.) 


At Law. Action by H. H. A. Hastings, as executor of George 
W. Dunlap, against the Travelers’ Insurance Company. Heard 
on motion for directed verdict. Jury instructed to find for 
defendant. 


Hastincs & STEDMAN, for Plaintiff. 

Bamrorp A. Ross, for Defendant. 

DonwortH, D. J. 

This is an action on a policy of insurance issued by the de- 
fendant to George W. Dunlap, insuring him “against bodily in- 
juries, effected directly and independently of all other causes 
through external, violent and accidental means.” 

The second amended complaint alleges that Mr. Dunlap, who 
weighed about 180 pounds, “was vigorously raising himself in 
and from an arm chair in which he was then sitting, by placing 
his hands on the arms of said chair and raising himself up from 
said chair and lowering himself again in said chair by his hands 
and arms; that he did these acts several times at said time in 
close succession.” It is further alleged that the effort produced 
an unusual, extraordinary, and unforeseen and not anticipated 
sprain and strain of the muscles of the heart, resulting in a dila- 
tion of the heart; that the overexertion was “so great as to pro- 





* Decision rendered, May 24, torr. 100 Fed. Rep. 258. Syllabus by the 
Court. 
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luce a collapse of the organs of his system; and that he died as a 
result and on account thereof.” 

The defendant denies the allegation as to the cause of death, 
and pleads that the death resulted from pre-existing diseases and 
bodily infirmities. ’ 

The evidence shows that on the evening of January 18, 1910, 
George W. Dunlap, fifty-four years of age and of normal stature, 
was sitting with his wife in their lodgings in Pasadena, Cal. 
They had taken a long walk during the day, and he seemed to be 
in good health. He first sat in a rocking chair, and raised and 
lowered himself several times in the chair by the use of his hands 
and arms alone, remarking that he was pretty. strong for an old 
man. He then moved from the rocking chair to a Morris chair 
and repeated the same exercises two or three times. He then 
gasped for breath and in a few moments died. A post mortem 
examination was held the next day by a capable physician, who 
discovered that prior to death Mr. Dunlap had an enlarged heart 
and hardened valves; but the immediate and proximate cause 
of death was his physical exertions, which produced a dilation of 
the heart. 

Several physicians have testified concerning the usual condition 
of the heart of the average man of Mr. Dunlap’s age and stature, 
and have expressed their opinions as to whether such a man can 
ordinarily undergo physical exercise of this character without 
injury. While these opinions do not altogether coincide, I do not 
consider them in conflict as to any material point in the case. 

The evidence being all in, the defendant has moved the court 
to instruct the jury to find for the defendant on two grounds: 
First that it appears from the evidence that the death of Mr. 
Dunlap was not caused by “external, violent and accidental 
means,” but was the result of intentional acts ; the only element of 
accident being the result itself. Secondly, that it appears from 
the evidence that the death of Mr. Dunlap was caused, in part at 
least, by a pre-existing enlargement of the heart and hardening 
of the valves. 

The essential facts of the case are fairly free from controversy. 
There is no dispute as to what violence, if any, led up to the death 
of the deceased. It is admitted by the plaintiff that the only vio- 
lence was the act of the deceased himself in lifting himself up 
and down two or three times in a chair, possibly two or three 
times in one chair and two or three times in another chair very 
soon afterwards. The question is whether the death brought 
about in that way was caused by “external, violent and accidental 
means.” Counsel for the respective parties have briefed the case 
with much research, and yet from the cases cited it does not appear 
that any court has ever held affirmatively on the question stated. 
It has been held that where a person is taking exercise with ap- 
paratus of some kind, and something unexpected happens causing 
injury, the case may be considered one of accident. Rustin vs. 
Standard Life & Accident Co., 58 Neb. 792, 79 N. W. 712, 46 
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L. R. A. 253, 76 Am. St. Rep. 136; McCarthy vs. Travelers’ In- 
surance Co., 15 Fed. Cas. 1,254. So, also, where a person is 
lifting an object or handling a tool. Horsfall vs. Pacific Mutual 
Life Insurance Co., 32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 
425, 98 Am. St. Rep. 846; Standard Life & Accident Co. vs. 
Schmaltz, 66 ‘Ark. 588, 53 S. W. 51, 74 Am. St. Rep. 112; Insur- 
ance Co. vs. Burroughs, 69 Pa. 43, 8 Am. Rep. 212; Pervaugher 
vs. Union Casualty Co., 85 Miss. 31, 37 South. 461; Atlanta Acci- 
dent Association vs. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. 
A. 188; Martin vs. Traveler Insurance Co., 1 Fost & F. 505. The 
lodging of meat in the windpipe during eating has been held to 
be an accident. American Accident Co. vs. Reigart, 94 Ky. 547, 
23 S. W. 191, 21 L. R. A. 651, 42 Am. St. Rep. 374. So also, 
as to a death from blood poisoning brought about by a new 
shoe which caused an abrasion on the foot. Western Commer- 
cial Co. vs. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. 
Undoubtedly death resulting from a fall may be accidental. 
Meyer vs. Fidelity & Casualty Co., 96 Iowa, 378, 65 N. W. 328, 
59 Am. St. Rep. 374; Hall vs. American Masonic Accident As- 
sociation, 86 Wis. 518¢ 57 N. W. 366. No authority more in 
point than the cases just mentioned has been called to my at- 
tention by plaintiff's counsel. Some of the language contained 
in the opinion in the case of Horsfall vs. Pacific Mutual Life 
Insurance Co., 32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 425, 98 
Am. St. Rep. 846, if understood literally without regard to the 
facts of that case, would tend to sustain plaintiff’s contention 
that where a rupture of the heart, not intentional, is the im- 
mediate cause of death, the case is one of liability under a policy 
of this kind. The language of the opinion, however, must be re- 
stricted in its application to the case which the court had before 
it, and, when it is so restricted, the case cannot be considered 
an authority in plaintiff's favor. There were two elements in 
that case which might properly be treated as involving the ele- 
ment of accident, namely, the fact that the insured was carrying 
a heavy weight, and the further fact that while so carrying 
the weight he was obliged to step along and off of a pile of iron. 
It fully appears that there was opportunity for miscalculation and 
for mistake as to the nature of the acts which the insured at- 
tempted. 

In this case I do not see how a recovery can be had without 
abolishing the distinction between accident and heart disease. 
A man may rise suddenly out of a sitting posture and die of a 
rupture of the heart. Can it be claimed that his death results 
from “external, violent and accidental means” on its being shown 
that if he had risen more slowly he probably would not have died 
at that time? Men frequently take exercise without apparatus 
by moving their bodies or their limbs one way or another. Is it 
reasonable to say that a person dies by “external, violent and ac- 
cidental means” who ruptures his heart while taking such ex- 
ercise, not having encountered any external object, and there 
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being no cause for the heart injury other than the intended move- 
ment of body and limbs? 

‘The words of the policy are to be taken in their plainly under- 
stood, everyday meaning. It would surely surprise the average 
layman to be informed that a man who intentionally lifts himself 
up in a chair by the arms, and thereby injures his heart so as to 
produce death, dies by “external, violent and accidental means. 

The case should be submitted to the jury if there were any 
room to find that there was any miscalculation, anything unfore- 
seen, or unintended in the events leading up to the death of the 
deceased. In other words, if there had ‘been anything in the act 
of the deceased which was unforeseen, unexpected, or miscal- 
culated, then it would be a question for the jury as to whether 
that accidental element caused the death. But it is admitted here 
by the plaintiff that the act of the deceased in lifting himself by 
his hands and letting himself down was precisely the movement 
that he was intending to perform and desirous of performing. 
There was no slipping of the hands or of the body or of the chair. 
So far from there being any element of chance or miscalculation 
or the unexpected, the movement was accomplished precisely as 
contemplated. ‘The only mistake the deceased made was in mis- 

calculating the strength of his heart. 

These views are in accord with United States Mutual Accident 
Association vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 
60. It appeared in that case that the deceased jumped from a 
platform to the ground beneath, and in so doing injured himself 
so that he died. The trial judge instructed the jury as follows :— 

“We understand, from the testimony, without question, that 
the deceased jumped from the platform with his eyes open, for 
his own convenience, in the free exercise of his choice, and not 
from any perilous necessity. He encountered no obstacle in 
jumping, and he alighted on the ground in an erect posture. So 
far we proceed without difficulty ; but you must go further and 
inquire, and here is the precise point on which the question turns: 
Was there or not any unexpected or unforeseen or involuntary 
movement of the body, from the time Doctor Barry left the plat- 
form until he reached the ground, or in the act of alighting? 
Did he or not alight on the ground just as he intended to do? 
Did he accomplish just what he intended to, in the way he in- 
tended to? Did he or not unexpectedly’ lose or relax his self- 
control in his downward movement? Did his feet strike the 
ground as he intended or expected, or did they not? Did he or 
not miscalculate the distance, and was there or not any involun- 
tary turning of the body in the downward movement, or in the act 
of alighting on the ground? ‘hese are points directly pertinent 
to the question in hand. 

“And I instruct you that if Doctor Barry jumped from the 
platform and alighted on the ground in the way he intended to do, 
and nothing unforeseen, unexpected, or involuntary occurred, 
changing er affecting the downward movement of his body as he 
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expected or would naturally expect such a movement to be made, 
or causing him to strike the ground in any different way or po- 
sition from that which he anticipated or would naturally antici- 
pate, then any resulting injury was not effected through any ac- 
cidental means. But if, in jumping or alighting on the ground, 
there occurred, from any cause, any unforeseen or involuntary 
movement, turn, or strain of the body which brought about the 
alleged injury, or if there occurred any unforeseen circumstance 
which interfered with or changed such a downward movement as 
he expected to make, or as it would be natural to expect to make 
under such circumstances, and as caused him to alight on the 
ground in a different position or way from that which he intended 
or expected, and injury thereby resulted, then the injury would 
be attributable to accidental means.” 

This instruction and others to the same effect were approved 
by the Supreme Court. The principle that they embody is applic- 
able to this case and is decisive. I cannot submit to the jury the 
question submitted in the Barry Case, because that would be to 
submit a question on which there is not the slightest evidence to 
sustain the plaintiff’s right to recover. 

Undoubtedly insurance policies are to be liberally construed in 
favor of the insured so as to promote and not defeat the pur- 
pose intended by the parties, namely, indemnity against injuries 
resulting from accident. ‘To subject the defendant, however, to 
a judgment on this evidence, would be to go to against both the 
letter and spirit of the contract. It cannot be assumed that the de- 
ceased, when he took out this policy, expected an indemnity for 
death resulting wholly from his intended acts. 

Ror the reason stated, the jury will be instructed to find for the 
defendant. 


SUPREME COURT OF NORTH CAROLINA. 


CLARK 
vs. 
W. R. BONSAL & CO. ET AL.* 


ACCIDENT INSURANCE—ACCRUAL OF ACTION, 

If the indemnity provided in an employer’s accident insurance policy is 
against loss or damages, an action will not lie by insured, where he 
has not suffered damage by payment of some part of an employee's 
claim; but if the indemnity is against liability by the employer a right 
of action accrues to him when an employee is injured, or, in some 


* Decision rendered, Nov. 27, 1911. 72 S. E. Rep. 954. 
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cases, when the amount and legality of the claim has been established 
by a valid judgment, if so provided by the policy. 

(For other cases, see Insurance, Dec. Dig. § 612.) 

EMPLOYER’S ACCIDENT INSURANCE — PERSONS ENTITLED 
TO SUE. 

Unless an employer’s accident insurance policy expressly provides that it 
is for the benefit of injured employees, and that amounts recovered 
should be paid to them, an injured employee may not, in the first 
instance, sue on the policy. * 


(For other cases, see Insurance, Dec. Dig. § 624.) 


\ppeal from Superior Court, Anson County; Justice, Judge. 

Action by W. H. Clark, administrator, against W. R. Bonsal 
& Company and the Maryland Casualty Company. From a judg- 
ment dismissing the action as against the Casualty Company, 
plaintiff appeals. Affirmed. : 

Civil action to recover damages for death of plaintiff’s intestate, 
an employee of the Bonsal Company, caused by alleged negli- 
gence of the employer, and in which the Maryland Casualty 
Company was joined as an original party defendant, heard on de- 
murrer for misjoinder of parties before his honor, M. H. Justice, 
at April term, 1911, of the superior court of Anson County. The 
complaint sets forth a cause of action against the Bonsal Company 
for negligently causing the death of intestate in the course of 
his employment with that company, and alleges that Bonsal & 
Company held a contract of indemnity insurance with the Cas- 
ualty Company, and makes the contract a part of the complaint. 
The complaint contained no allegations of insolvency on the part 
of the Bonsal Company; nor any facts ultra, having a tendency 
to give the court jurisdiction in application or distribution of an 
insolvent’s estate ; nor was there allegation of assignment to plain- 
tiff by the insured company. The right of joinder is made to rest 
on the terms of the policy and the stipulations therein, relevant 
to the questions presented, are as follows: “The Casualty Com- 
pany guarantees the assured against loss from the liability im- 
posed by law upon the assured for damages on account of bodily 
injuries, including death resulting therefrom, accidently suffered 
by an employee or officials, of the assured while the said em- 
ployees or officials are engaged in the occupations and at the 
places mentioned in the schedule below; provided such bodily 
injuries or death are suffered as a result of accidents occurring 
within the period of twelve (12) months, beginning on the first 
day of December, 1908, at noon, and ending on the first day of 
December, 1909, at noon, standard time, at the place where the 
policy has been countersigned. * * * ‘The company’s liability 
for loss from an accident resulting in bodily injuries, including 
death resulting therefrom, to one person, is limited to five thou- 
sand dollars ($5,000), and subject to the same limit for each per- 
son, the company’s total liability for loss from an accident re- 
sulting in bodily injuries, including death resulting therefrom, 
to more than one person, is limited to ten thousand dollars 

Vol. XLI.—10. 
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($10,000). In addition to these limits, however, the company will, 
at its own cost (court costs being considered part thereof), in- 
vestigate all accidents and defend all suits, even if groundless, of 
which notices are given to it as hereinafter required, unless the 
company shall elect to settle the same. * * * Immediate 
notice of any accident and of any suit resulting therefrom, with 
every summons or other process, must be forwarded to the home 
office of the company or its authorized representative. ‘The com- 
pany is not responsible for any settlements made or any expenses 
incurred by the assured, unless such settlements or expenditures 
are first specifically authorized in writing by the company, ex- 
cept that the assured may provide at the time of the accident, at 
the expense of the company, such immediate surgical relief as is 
imperative. In the event of an accident causing injuries to more 
than one person, the company may terminate its liability under this 
policy on account of such accident, by payment to the assured of 
its total limit of liability above named. * * * This policy 
may be canceled by either the company or the assured at any time 
by written notice to the other, stating when the cancellation shall 
be effective.” The court below sustained the demurrer and dis- 
missed the action as to the Casualty Company, and plaintiff, hav- 
ing duly excepted, appealed. 


LockHart & DUNLAP and Rosprnson & CaupbLE, for Ap 
pellant. 
McLean, VARSER & McLean and Murry ALLEN, for Ap- 
pellee. 
Hoke, J. (after stating the facts as above). 
1, 2| In construing contracts of this character, the courts have 
generally held ‘that if the indemnity is clearly one against loss 
or damages no action will lie in favor of the insured till some 
damage has been sustained, either by payment of the whole 
or some part of an employee's claim; but if the stipulation is in 
effect one indemnifying against liability a right of action accrues 
when the injury occurs, or, in some instances, when amount and 
rightfulness of the claim has been established by judgment of 
some court having jurisdiction, this according to the terms of the 
policy, but, unless the contract expressly provides that it is taken 
out for the benefit of the injured employees, and the payment of 
recoveries by them, none of the cases hold that an injured em- 
ployee may, in the first instance, proceed directly against the in- 
surance company. In all of them, so far as examined, ‘a right of 
action arising on the policy is treated and dealt with as an 
asset of the insured employer, and, in the absence of an assign- 
ment from him, the employee cannot appropriate it to his claim, 
except by attachment or bill in the nature of an equitable fi. fa., 
or some action, in the nature of final process, incident to bank- 
ruptcy or insolvency. Certainly this position is supported by the 
great weight of authority. Connolly vs. Bolster, 187 Mass. 266, 
72 N. E. 981; Bain vs. Atkins, 181 Mass. 240, 63 N. E. 414, 
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57 L. R. A. 791, 92 Am. St. Rep. 411; Embler vs. Hartford 
Boiler Co., 158 N. Y. 431, 53 N. E. 212, 44 L. R. A. 512; Cush- 
man vs. Fuel Co., 122 Iowa, 656, 98 N. W. 509; Hawkins vs. 
McCalla, 95 Ga. 192, 22 S. E. 141; Carter vs. Insurance Co., 76 
Kan. 275, 91 Pac. 178, 11 L. R. A. (N. S.) 1155; Finley vs. 
Casualty Co., 113 Tenn. 592, 83 S. W. 2; Kinnan vs. Casualty 
Co., 107 IIl. eee: 406; Vance on Insurance e, p. 608; 15 Cyc. p. 
1038; 11 A. & E. (2d Ed.) p. 16. The doctrine, as announced 
and sustained in sea citations, is very well epitomized in Vance 
on Insurance as follows: “The fund, payable under a liability 
policy, is not subject to any trust in favor of the person whose 
right to damages for personal injury gave rise to the insurer’s 
liability ; nor has such third person any other right in connection 
with the insurance, save the common right of reaching the fund, 
when payable, by garnishment or other proper process.” The 
cases from other courts, chiefly relied upon by plaintiffs, are not 
necessarily in conflict with this position. In Fritchie vs. Miller’s 
Co., 197 Pa. 4o1, 47 Atl. 351, Hoven vs. Employer’s Liability, 
93 Wis. 201, 67 N. W. 46, 32 L. R. A. 388, and Anoka Lumber 
Co. vs. Fidelity & Casualty Co., 63 Minn. 286, 65 N. W. 353, 30 
L. R. A. 689, judgment had been first obtained against the em- 
plover, and garnishment was issued against the company. In 
Sanders vs. Frankfort Insurance Co., 72 N. H. 485, 57 Atl. 655, 
ior Am. St. Rep. 688, judgment was first obtained, and the 
action was in the nature of an equitable fi. fa., seeking to ap- 
penne claim as the property of the insured; and in Insurance 
Co. vs. Moses, 63 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 
663, the insured employer had become bankrupt, and appro- 
priation was had, to an amount of loss, as indicated by a pro 
rata distribution of the other assets among the creditors, revers- 
ing, in this respect, a decree of the vice chancellor, in which the 
entire amount of claim had been held applicable to injured em- 
ployee’s recovery. See same case, 61 N. J. Eq. 59, 47 Atl. 570. 
What amount may be recovered on proceedings of garnishment 
or bill in aid of collecting the judgment will depend on the nature 
of the stipulations of indemnity and the facts and circumstances 
of the particular case. Thus when, as in the Massachusetts, 
Tennessee, and Iowa cases, supra, the policy is clearly an in- 
demnity against “loss actually paid” by the assured, “to reimburse 
him for a loss actually sustained and paid in satisfaction of a 
judgment after the issue determined” (the language in the Iowa 
case, supra), and it appears that there has been nothing paid, it 
seems that no amount is applicable. In the New Jersey case, as 
stated, on similar stipulations, it was finally held that the loss 
would be considered paid by the insured and recoverable from the 
company to the amount indicated by the pro rata distribution of 
the other assets, etc. In the Minnesota and New Hampshire 
cases—supra and we incline to the opinion that the present policy 
comes within the principle—it was held chat the term “insured 
against loss from liability arising,” ete., in the first portion of 
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the policy, was so modified by subsequent clauses that it amounted 
to insurance against liability, and the entire amount could be ap- 
plied to the employer by appropriate process—process that rec- 
ognizes and deals with it as an asset of the employer. 

The cases in our own court, to which we were especially re- 
ferred by counsel, do not sustain his contention. In Aiken’s 
Case, 141 N. C. 339. 53 S. E. 867, in which the court said that a 
casualty company, while not a necessary, was a permissible, party, 
the policy was/not before the court, or made part of the record. 
The allegation concerning it was to the effect that the employer 
had a policy and stipulations to indemnify it against all injuries 
to any of its employees, including the plaintiff, and to pay any 
sum that might be recovered by any of said employees, including 
the plaintiff—a direct stipulation to pay the recovery sought in 
the action. In case of Shoaf vs. Insurance Co., 127 N. C. 306, 
37 S. E. 271, a policyholder in a fire insurance company brought 
his action directly against a reinsuring company, and the deci- 
sion was made to rest on the ground that, by the express terms 
of the agreement the reinsuring company was to pay the losses 
on policies already issued, and so, as between the two contracting 
parties, became the principal debtor; and on the further ground 
that the property of the original company, as part of the con- 
sideration, was assigned and tranferred to the company sued, 
as it was in Johannes vs. Insurance Co., 66 Wis. 50, 27 N. W. 
414, 57 Am. Rep. 249, a case cited and relied on in the Shoat 
decision. And so, in all the decisions cited by plaintiff, where the 
claimant was allowed to sue the indemnitor by direct action, the 
contract, either in express terms or by fair intendment, was made 
for the benefit of the plaintiff, as in Gorell’s Waterworks, 124 
N. C. 328, 32 S. E. 720, 46 L. " A. 513, 70 Am. St. Rep. 598; 
or, by the nature of the contract, or by virtue of property passed 
and the attendant facts, the party weal towards the other the 
place of primary debtor, and was held bound to plaintiff, under 
the general equitable principles of indebitatus assumpsit, as in 
Keller vs. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 33 L. a 
667, and Voorhees vs. Porter, 134 N. C. 591, 47 S. E. 31, 65 
L. R. A. 736; or the bond taken under statutory yeonsion was 
for the benefit of claimant; or the action was permissible in tort 
for wrongful seizure of property, and the bond of indemnity 
constituted the obligor a participant in the wrong; but no such 
facts are presented here. 

An ordinary indemnity contract of this character is not made 
for the benefit of the employ ee, either in its express terms or in 
its underlying purpose. It is made for the protection and the in- 
demnity of the employer, fortifying him against unexpected and 
uncertain demands which might otherwise prove disastrous to 
his business, and the rights arising under such a contract are his 
property, and actions to recover the same are and should be 
under his control. The nature of the contract and the principles 
applicable are well stated in one of the Massachusetts cases, 
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above cited (Bain vs. Atkins), as follows: “The only parties 
to the contract of insurance were Atkins and the company. The 
consideration for the company’s promise came from Atkins 
alone, and the promise was only to him and his legal represent- 
atives. Not only was the plaintiff not a party to either the con- 
sideration or the contract, but the terms of the contract do not 
purport to promise an indemnity for the benefit of any person 
other than Atkins. The policy only purports to insure Atkins 
and his legal representatives against legal liability for damages 
respecting injuries from accidents to any person or persons at 
certain places within the time and under the circumstances de- 
fined. It contains no agreement that the insurance shall inure 
to the benefit of the person accidentally injured, and no language 
from which such an understanding or intention can be implied. 
Atkins was under no obligation to procure insurance for the 
benefit of the plaintiff, nor did any relation exist between the 
plaintiff and Atkins which could give the latter the right to 
procure insurance for the benefit of the plaintiff. The only 
correct, statement of the situation is simply that the insurance 
was a matter wholly between the company and Atkins, in which 
the plaintiff had no legal or equitable interest, any more than 
in any other property belonging absolutely to Atkins.” This being 
the correct position the complaint as it now stands, sets forth 
no cause of action against the insurance company; nor does it 
contain facts giving plaintiff any present right to recover against 
it, nor to have judgment in any way directly affecting its rights. 

[3] The principle is very well stated in 30 Cyc. p. 125, as 
follows: “It is not sufficient reason for joining a person as de- 
fendant that the adjudication of the case at bar may determine 
points of law adversely to its interests. As a rule, the record 
must show a responsible interest in all the defendants, citing, 
among other cases, Conklin vs. Thurston and Others, 18 Ind. 290; 
U. S. vs. Pratt Coke & Coal Co. (C. C.) 18 Fed. 708. In our 
opinion, the Casualty Company has no interest or place in this 
controversy, and the judgment of his honor, sustaining the 
demurrer, must be affirmed. 

Affirmed. 
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SUPREME COURT OF MICHIGAN. 


BONEWELL 
US. 


NORTH AMERICAN ACCIDENT INS. CO.* 


MISSTATEMENT BY AGENT—NOTICE TO AGENT. 

Where agents procuring accident insurance had authority only to take 
applications and forward them to the company’s office, where the policy 
was issued, notice to such agents of the falsity of answers to ques- 
tions contained in the application was not notice to the company, and 
did not relieve the insured of a breach of warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 968-977; Dec. Dig. § 378.) 

REPRESEN TATIONS—KNOWLEDGE OF INSURED. 

Where a copy of the application is set out in an insurance policy, it is the 
duty of the insured to know that the representations therein contained, 


and which constitute the inducement for the issuance of the pelicy, are 
true. 


(For other cases, see Insurance, Cent. Dig. §§ 543-547; Dec. Dig. § 254.) 
ACCIDENT INSURANCE—BROKERS—KNOWLEDGE. 
Knowledge of insurance brokers, who were not agents of an insurance 


company, that representations in an application for accident insurance 
were untrue was not notice to the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. $ 378.) 
AGEN TS—NOTICE. 
An insurance company was not charged with notice of facts learned by in- 


surance brokers prior to the time they became general agents for the 
company. 


(For other cases, see Insurance, Cent. Dig. $$ 968-975; Dec. Dig. § 378.) 
APPLICATION—WARRANTIES—MATERIALITY. 


.\n insurance company may make the truthfulness of representations con- 
cerning whether the applicant had ever been previously declined for 
insurance and whether any company had ever canceled or refused to re- 
new a policy or certificate for him, warranties, whether material or 
not. 


(For other cases, see Insurance, Cent. Dig. §§ 558-566; Dec. Dig. $ 264.) 


Qn rehearing. Affirmed. 
For former opinion, see 160 Mich. 137, 125 N. W. 59. 


Argued before Ostrander, C. J., and Bird, Moore, McAlvay, 
Brooke, Blair, Stone, and Steere, JJ. 


Brooke, J. 
Plaintiff urged a rehearing upon the following grounds: “(1) 
3ecause the decision of the court is based upon a misapprehen- 
sion of the facts, as shown by the record; (2) because the deci- 
sion of the court regarding notice to the agent being notice to 


* Decision rendered, Nov. 3, 1911. 132 N. W. Rep. 1067. 
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the principal is not in accordance with the rule of law laid down 
by the court in similar cases; (3) because the court was misled 
by the brief and argument of counsel; (4) because the court’s 
decision is based upon grounds of fraud on the part of the appli- 
cant and agents, Wrock & Watson, of defendant, and there is no 
fraud shown in the record, indicating that the facts in this case 
were confused with those of another; (5) because the decision 
of the court was based upon a misapprehension that the defendant 
company issued the policy upon the application as made by Wrock 
& Watson, when, in fact, the policy was issued upon the infor- 
mation given defendant by Eastman, its state agent.’ 

[1] With reference to the second ground urged, it should be 
noted that the rule which holds that notice to the agent is notice to 
the principal in insurance cases has, in this state, ordinarily been 
applied in cases arising under fire insurance policies, where the 
agent had authority to countersign and issue the policy, or where 
the insured was ignorant of or misled as to the misrepresentations 
contained in his application. In the case at bar, neither Wrock 
& Watson, the brokers, nor Eastman, the state agent, had author- 
ity to issue policies. The authority of the state agent was limited 
to taking the application and forwarding it to the home office 
in Chicago., where the policy was issued. Nor can it be claimed 
that the plaintiff was ignorant of the fact that the application did 
not truthfully set out the answers which he had given to Wrock 
& Watson. Upon cross-examination, he testified: “OQ. Did you 
know what was in the paper when you signed it? A. “He read it 
over. ‘Q. To you? A. Yes, sir. Q. You are sure that Mr. Wat- 
son did this? A. He surely did, because there are things in there, 
technical points, that I don’t know, and we just read it over 
together, if my memory serves me right, the same as any policy 
or any life insurance.” Neither the question touching the refusal 
of insurance to the applicant nor that relating to the receipt by 
him of indemnity for accident was technical in character. -Each 
called for a simple statement of fact within the knowledge of the 
applicant, and plaintiff was immediately advised of thé erroneous 
statements by his perusal of the application before signature 
Moreover, the policy itself contained a “Schedule of Warranties,” 
in which was included the false statements. 

|2] We have recently held in a case involving life insurance 
that, where a copy of the application was set out in the policy, 
it was the duty of the insured to know that the iepresentations 
therein contained, and which constituted the inducement for the: 
issuance of the policy, were true. Metropolitan Life Ins. Co. vs. 
Freedman, 159 Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 
298. We can see no good reason for applying a differen rule to 
accident insurance, where the policy is issued by the home office 
upon the representations contained in the application. 

|3] But in no event could the defendant company in the case 
at bar be bound by the knowledge of the facts possessed by 
\Vrock & Watson, because, at the time the plaintiff communicated 
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the information to them, they were acting as insurance brokers, 
and not as agents for defendant. McGrath vs. Home Ins. Co., 
88 App. Div. 153, 84 N. Y. Supp. 374; Grace vs. American 
Central Insurance Company of St. Louis, 109 U. S. 278, 3 Sup. 
Ct. 207, 27 L. Ed. 932; Freedman vs. Providence Washington 
Insurance Co., 182 Pa. 64, 37 Atl. gog. 

[4] It is urged by plaintiff, however, that defendant should be 
bound because, at the time of the renewal of his policy, Wrock 
& Watson were in fact state agents for the defendant. We do 
not understand that it is claimed that the defendant would be 
held chargeable with knowledge of facts communicated to its 
agents several months before the relation of principal and agent 
was established. The principal is bound only by such notice or 
knowledge as comes to the agent while he is agent. Mechem on 
Agency, § 719; Houseman vs. Girard, 81 Pa. 262; Roderick vs. 
McMeekin, 204 III. 638, 68 N. E. 473. 

It is the position of the plaintiff, however, that at the time of 
the renewal of his policy Wrock & Watson (then being state 
agents for defendant) were again truthfully advised of the facts 
through his application for additional insurance. An examina- 
tion of the application for insurance in the United States Cas- 
ualty Company, made on that day, shows that it contains a war- 
ranty as follows: “I have never had any application for ac- 
cident insurance declined or acceptance postponed, and no com- 
pany or association or order has ever canceled or refused to re- 
new a policy or certificate for me, except as follows.” No ex- 
ception is noted. This warranty misrepresented the fact ir 
substantially the same language as did that contained in the ap- 
plication to the defendant company. It is not necessary to con- 
clude that either plaintiff or Wrock & Watson were guilty of 
intentional fraudulent conduct. If the misrepresentations con- 
tained in the application tended to induce the issuance of a policy, 
which, had the facts been truthfully set forth, might not have 
been issued, those misrepresentations amount to constructive 
fraud upor defendant. 

[5] As stated in the opinion heretofore filed, the company had 
a right to make them material, and it did so. 

A careful re-examination of the record and the authorities cited 
in the briefs of counsel has convinced us that the opinion of Mr. 
Justice Montgomery was not based upon any misapprehension of 
the facts, and that the legal conclusions are fully warranted by 
decisions of our own court, as well as by those of other jurisdic- 
tions. 

The judgment stands affirmed. 
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SUPREME JUDICIAL COURT OF MAINE 


WASHBURN 
VS. 


UNITED STATES CASUALTY CO* 


CONTRACT — ACCIDENT INSURANCE—RENEW AL—EVIDENCE 
—SUFFICIENCY. 

A general insurance agent, pursuant to a long course of dealing with de- 
cedent and under instructions “never to let a policy expire unless told 
to,” received a renewal receipt from an accident insurance company 
and attached it to decedent’s policy, then in the agent’s safe, charging 
the renewal premium to decedent, crediting the amount to the com- 
pany, and attaching copy of the receipt to the policy register. Decedent 
intended to have the policy renewed, and understood that it had been. 
Held, that the policy was legally renewed. 


(l*or other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 

PREMIUMS—CREDIT—PRESUMPTIONS. 

Credit is presumed to have been extended to insured for a premium, if 
the policy was delivered without requiring payment. 

(For other cases, see Insurance, Cent. Dig. § 239; Dec. Dig. §$ 137.) 

ACCIDENT INSURANCE APPLICATION — WARRANTIES — 
ESTOPPEL BY AGENT’S ACT. 

Under Rev. St. c. 49, § 93, providing that insurance agents shall be 
regarded as in the place of their principals, an accident insurance 
company is bound by its general agent’s act in writing and signing 


an application, at applicant’ s request, containing representations as to 
applicant’s occupation and habits. 


(For other cases, see Insurance, Cent. Dig. § 999; Dec. Dig. § 379.) 


Report from Supreme Judicial Court, Somerset County, at 
Law. 

Action by Lillian J. Washburn against the United States Cas- 
ualty Company. On report. Judgment for plaintiff. 

Assumpsit on an accident insurance policy for $5,000, issued 
to Henry Washburn, the husband of the plaintiff, and payable to 
the plaintiff, as beneficiary, in event of the death of the said 
Henry Washburn, “resulting from bodily injury effected by ex- 
ternal, violent, and accidental means.” ‘This cause has pre- 
viously been before the law court on exceptions. See Washburn 
vs. United States Casualty Company, 106 Me. 411, 76 Atl. go2. 
At the conclusion of the evidence in the second trial, the case 
was reported to the law court for determination. 


Argued before Whitehouse, C. J., and Savage, Spear, Cornish, 
Bird, and Haley, JJ. 


* Decision rendered, Nov. 20, 1911. 81 Atl. Rep. 575 
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GEORGE W. Gower and TuRNER Buswet.., for Plaintiff. 

MERRILL, & MERRILL, for Defendant. 

WuireEnouss, C. J. 

{1] This is a suit upon an accident insurance policy for $5,000 
issued to Henry Washburn, payable to the plaintiff, as beneficiary, 
in the event of the death of the insured, “resulting from bodily 
injury effected by external, violent and accidental means.” It 
is alleged that the insured came to his death on the twenty-first 
day of February, 1908, as a result of such a bodily injury sus- 
tained on the nineteenth of the same month, and in this action 
the plaintiff seeks to recover the amount of the indemnity for the 
loss of life as stipulated in the policy. The case has previously 
been before the law court on exceptions to the ruling of. the 
presiding justice ordering a nonsuit. Washburn vs. Casualty 
Company, 106 Me. 411, 76 Atl. go2. The exceptions were sus- 
tained, and the case now comes to the law court a second time 
on a report of the evidence presented at the former trial and cer- 
tain additional testimony introduced at the second hearing. Upon 
so much of this evidence as is legally admissible, the law court 
will now finally determine all questions of law and fact involved 
in the case. 

It will be seen, from an examination of the former opinion in 
this case in 106 Me. 411, 76 Atl. go2, that the only question in- 
volved in the exceptions which was argued by counsel and con- 
sidered by the court was, whether the original policy, which by its 
terms expired January 16, 1908, a month before the death of the 
insured, had been renewed according to the regulations and prac- 
tice of the company, and the established course of business be- 
tween its agents and the insured, so as to be legally in force at 
the time of the accident. It was then the defendant’s principal 
contention that its liability terminated with the expiration of the 
original policy. But the opinion holds that the evidence then be- 
fore the court was sufficient to warrant the conclusion that a 
valid contract of renewal had been made between the parties, 
and that the policy was in force at the time of the death of the 
insured. 

A careful examination of the additional evidence now before 
the court, in connection with the former testimony, fails to dis- 
close any material fact tending in any degree to detract from or 
impair the force and effect of the original evidence before the 
court on exceptions. On the contrary, there is new and im- 
portant evidence introduced by the plaintiff, which very materially 
strengthens the foundation upon which the former opinion was 
based, that the original policy had been legally renewed. 

According to the former testimony, for ten or fifteen years 
prior to the date of the policy in suit, Mr. Griffin, the general 
agent of the company, had been intrusted with the entire charge 
of Mr. Washburn’s insurance businesss, and kept all of his 
policies in his safe in a pigeonhole devoted exclusively to that 
purpose. Mr. Griffin stated that he had “explicit instructions” 
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from Mr. Washburn “never to let a policy expire unless he was 
told to,” and that under that instruction all of his policies had 
been renewed. It was contended in behalf of the defendant, 
however, that this instruction “never to let a policy expire” must 
be restricted in its application to the then existing contracts, and 
that it could not properly be extended to include new contracts 
of insurance, like the one in question, that might afterward be 
made. It further appeared that about a month before January 
16, 1908, the date named for the expiration of the original policy, 
according to the usual course of business, Mr. Griffin received 
from the company a renewal receipt to continue the policy in 
force another year. Before the expiration of the policy Mr. 
Griffin duly countersigned this renewal receipt and attached it 
to the policy then in Mr. Washburn’s pigeonhole in the safe, 
and January 16, 1908, charged the renewal premium of $25 to 
Washburn and credited the amount to the company, and also 
attached a copy of it to his policy register. It was in evidence that 
Mr. Washburn was never required by the agent to pay cash for 
a policy, but paid the premium only on presentation of a bill 
therefor, after the policy had been deposited in the pigeonhole 
of the agent’s safe. [2] Indeed, when a policy is delivered with- 
out requiring payment, the presumption is that a credit was in- 
tended and the policy is valid. Miller vs. Life Ins. Company, 12 
Wall. 303, 20 L. Ed. 398. From the evidence then before the 
court, it satisfactorily appeared that Mr. Griffin understood that 
he was expected to renew this policy, and from the whole tenor 
of his evidence, and especially from his letter acknowledging the 
receipt of the plaintiff’s proof of loss, it was manifest-that Mr. 
Griffin understood that the policy had been renewed and was in 
full force at the time of the accident. 

It was not so distinctly and conclusively shown, however, by 
direct evidence, that Mr. Washburn intended to have it renewed 
or understood that it had been renewed. But this evidence is 
now supplied, and all question upon that point removed by the 
testimony given in her deposition at this second hearing, by Miss. 
Lord, who had been policy clerk and bookkeeper in Mr. Griffin’s 
office for thirteen years. In answer to interrogatories she testi- 
fied as follows upon this branch of the case: 

“OQ. Were you acquainted with Mr. Henry Washburn in his 
lifetime ? 

“A. Yes, sir. 

“Q. Shortly before his death did Mr. Washburn call at Mr. 
Griffin’s office ? 

“A. Yes, sir. 

“Q. Will you fix the time as nearly as you can? 

“A. I can’t say whether it was a week or two weeks before, 
but it was a very short time before his death. 

“Q. Now, will you state what was said and done by Mr. Wash- 


burn at that time, and what you yourself did in connection with 
his business ? 
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“A. I can’t remember the exact words he said. Mr. Washburn 
came in and asked if Mr. Griffin was here, and when told he was 
not, said he had no special word to leave, except that he was 
going away on a short trip, and for Mr. Griffin to look after his 
insurance matters, as he always had. He asked some question 
about some insurance, I don’t just remember what, and | went to 
the safe and got all his insurance papers—they were bound to- 
gether—gave them to him, and he took them and ran them over 
in his hand. I don’t know how much time he spent on them—I 
can't tell. He handed them back and started to go out, and came 
back and just repeated his injunction for Mr. Grithn to keep yp 
his insurance, and remarked that he would do so anyway. ‘hat 
was all the conversation he had. I think Mr. Washburn’s own 
words were for John not to.let anything expire, if 1 remember 
his own words. That was what he always said. 

“QO. Whether or not this policy, No. X12680, was handed by 
you to Mr. Washburn among the other policies ? 

“A. It was. 

“QO. Whether or not at that time it had attached to it the re- 
newal agreement A2g650, countersigned by Mr. Grifhn? 

“A. It had. 

“QO. ‘To make nty question clear, whether or not the renewal 
agreement had been countersigned by Mr. Griffin before that 
time ? 

“A. Yes, sir. 

“Q. After Mr. Washburn had looked over his policies, as you 
have testified, what was done with them, including the policy and 
renewal about which we have been talking? 

“A. He returned them to me and I put them back in the safe.” 

It is thus made clear that there was a correlative obligation be- 
tween the insurer and the insured, and the contract was legally 
renewed. 

[3] But it is further contended in behalf of the company that 
the warranties, in the plaintiff's application for the policy and in 
the schedule of statements, that he was a ao keeper” and that 
he was “free from any intemperate habits,” were not true. 

It is proved beyond controversy, however, that Mr. Griffin him- 
self, the defendant’s general agent, wrote the application for the 
policy and under his general authority and implied request signed 
Mr. Washburn’s name to it, and answered the interrogatories re- 
specting his occupation and habits, in the absence of Mr. Wash- 
burn, and without any knowledge on his part of the nature of the 
answers. ‘These facts are conclusive as against the company’s 
contention upon this point. 

It is provided by section 93 of chapter 49, R. S., that “such 
agents (of foreign insurance companies) and the agents of all 
domestic companies shall be regarded as in the place of the com- 
pany in all respects regarding any insurance effected by 
them. The company is bound by their knowledge of the risk and 
of all matters connected therewith. Omissions and misdescrip- 
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tions known to the agent shall be regarded as known by the com- 
pany and waived by it as if noted in the policy.” In Marston vs. 
Life Ins. Co., 89 Me. 266, 36 Atl. 389, 56 Am. St. Rep. 412, 
it was held in the case of a life insurance policy that where the 
application is drawn by the authorized agent of the company, and 
the answers to the questions therein are written by the agent 
in filling the application, without fraud or collusion on the part 
of the applicant, the company is estopped from controverting the 
truth of such statements in an action on the policy. See, also, 
Hilton vs. Phoenix Assurance Co., 92 Me. 272, 42 Atl. 412; 
Hewey vs. Insurance Co., 100 Me. 523, 62 Atl. 600. 

As stated in the opinion in the case last cited: “It is incumbent 
upon the company to show that the misrepresentations were his 
(the applicant’s), and not mistakes or misrepresentations of its 
own. *.* * Otherwise it would be in the power of the com- 
pany or its agents in such a case to fraudulently destroy the legal 
status of the policy so obtained.” 

It is conceded, however, that the warranty in regard to the ap- 
plicant’s occupation was true as the date of the policy, and it 
satisfactorily appears that, although he ceased to be a hotel keeper 
before the renewal of the policy, his change of occupation in no 
respect increased the hazard. And whatever the truth may have 
been in regard to the use of intoxicating liquors by the insured, 
the evidence presented to the court is wholly insufficient to sup- 
port the conclusion that he was a man of “intemperate habits” 
within the meaning of that term as used in policies of insurance 
and interpreted by the courts. 

Judgment for the plaintiff for $5,000, with interest from May 


21, 1908. 


ST. LOUIS COURT OF APPEALS. 


Missouri 


POWELL 
VS. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA* 


ACCIDENT INSURANCE—: NS—JURY QUESTION. 
Evidence in an action on an accident insurance policy held to make it a 


jury question whether insured, who was struck by a train, met his 
death by voluntary or unnecessary ee to danger. 


(For other cases, see Insurance, Dec. Dig. § 668.) 


* Decision rendered, Nov. 7, 1911. Rehearing denied, Nov. 25, 19011. 
140 S. W. Rep. 930. 
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ACCIDENT INSURANCE—VOLUNTARY E} 
GER. 

in order to bar a recovery under a provision of an accident insurance 
policy, avoiding the policy in case of a voluntary or unnecessary ex- 
posure to danger, the voluntary exposure must have been with respect 
to a danger so obvious that no ordinarily prudent person would have 
incurred it. 

oa cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
401. 


ACCIDENT INSURANCE — ACTION ON POLICY—ADMISSION 
OF EVIDENCE. 

In an action on an accident insurance policy, claimed to have been for- 
feited by insured’s voluntary or unnecessary exposure to danger, 
contrary to the policy, in which it appeared that insured was killed 
by a train after he had been put off another train, on which he claimed 
to have been riding as a passenger, evidence as to the details of the 
difficulty which took place between insured and the conductor who 
ejected him was properly excluded, only evidence as to his ejectment 
and the manner in which he fell to the ground being admissible on 
the question of his mental and physical condition when struck by 
the other train. 

(For other cases, see Insurance, Dec. Dig. $ 659.) 


ACCIDENT INSURANCE — ACTIONS — ADMISSION OF EVI- 
DENCE. 

In an action on an accident insurance policy to recover for insured’s death 
by being struck by a railroad train while walking on the tracks after 
having been ejected from another train, evidence that it was a 
common thing for people to walk on the tracks at the place insured 
was walking was properly excluded in absence of an offer to show 
that insured knew of such use of the tracks. 

(For other cases, see Insurance, Dec. Dig. § 659.) 


Appeal from St. Louis Circuit Court; Warwick Hough, Judge. 

Action by Nannie C. Powell against the Travelers’ Protective 
Association of America. From a judgment of nonsuit, plaintiff 
appealed to the Supreme Court, and the case was transferred to 
the St. Louis Court of Appeals. Reversed and remanded. 


WILFLEY, WILFLEY, McIntyre & Narpin, for Appellant. 
Thos. Rutiepce, for Respondent. 
RryNotps, P. J. 

This action was brought in the circuit court of the city of 
St. Louis, by Mrs. Nannie C. Powell, widow of William B. 
Powell, against the Travelers’ Protective Association of America, 
of which he was a member at the time of his death, to recover 
$5,000 on a policy or certificate issued to the husband by defend- 
ant. At the conclusion of the evidence for plaintiff, the court 
instructed the jury that under the evidence and pleadings in the 
case, plaintiff was not entitled to recover. Plaintiff, excepting, 
took a nonsuit with leave to move to set it aside, and that being 
filed and overruled and exception saved, and motion for new trial 
duly filed and overruled, plaintiff excepting, perfected her appeal 
to the Supreme Court. The amount in controversy being $5,000, 
and the judgment of nonsuit having been entered in Nov ember, 
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1906, the case was appealed to the Supreme Court, it then having 
jurisdiction of cases involving that amount. This jurisdictional 
amount having been changed pending the submission of the case 
to the Supreme Court by the act of the General Assembly of the 
state (Laws 1909, p. 397, now section 3937, R. S. 1909), the 
Supreme Court transferred the case to this court. 

A comparison of the statement of the case made by counsel for 
appellant with the abstract of the record, satisfies us that that 
statement is fair. In fact the statement filed by the learned counsel 
for respondent, while differing from that made by counsel for 
appellant, in that it sets out some of the testimony verbatim in- 
stead of in narrative form, or according to its effect, as is done by 
counsel for appellant, for all practical purposes agrees with the 
statement made by counsel for appellant. We accordingly feel 
warranted in following that statement substantially as so made. 
There is no contention over the fact that William B. Powell was 
killed on July 23, 1905, by being struck by a train on the St. Louis 
& San Francisco Railroad, in the city of Pacific, Missouri. 

The petition in the case states the membership of William B. 
Powell in the defendant company; the provision of the by-laws 
providing for a payment of five thousand ($5,000) dollars in 
case of accidental injury or death, and that Powell was killed by 
being struck by a train and prays judgment for five thousand 
($5,000) dollars. 

The answer alleges the provision of the by-laws that defendant 
should not be liable in case of death or disability caused wholly or 
in part by voluntary or unnecessary exposure to danger, and con- 
tinues with the allegation that said William B. Powell did volun- 
tarily and unnecessarily expose himself to danger by walking on 
the railroad tracks of the St. Louis and San Francisco Railway, 
over which trains were passing with frequency, and that as a 
consequence of such voluntary and unnecessary exposure he was 
run over and killed. 

The rules appearing on the back of the certificate of member- 
ship introduced in evidence, have the following language touching 
the point at issue in this case :-— 

“The member hereby agrees that the following rules shall be 
observed ; that the Travelers’ Protective Association of America 
shall not be liable for injuries incurred by a member in occupa- 
tions more hazardous * * * _ than specified in his application 
for membership; or in case * * * of death or disability 
caused wholly or in part by * * * voluntary or unnecessary 
exposure to danger.” 

On the twenty-third day of July, 1905, Powell boarded a train 
of the St. Louis and San Francisco Railway, at Pacific, Missouri, 
the train being an excursion train on its way to St. Louis. When 
the train was leaving Pacific, the conductor approached Powell 
and asked him for his ticket. Plaintiff here sought to show the 
controversy which took place between the conductor and Powell, 
but that evidence was excluded by the court, the ruling being that 
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plaintiff might only show that he was put off the train against his 
will. Plaintiff was allowed to show, and did show by séveral 
witnesses, that when the train was between a quarter and a half 
mile east of the Union Depot at Pacific, and near the Frisco pump 
house, marked on the plat introduced in evidence, the conductor 
and brakeman of the train, forcibly ejected Mr. Powell from the 
train. This was about nine forty-five o’clock in the evening, and 
the evidence is that it was a clear night, the stars shining, but 
no moon. From the blue print introduced in evidence, made from 
a plat drawn by an engineer on an accurate scale, showing the 
physical conditions of the St: Louis and San Francisco track-from 
a point east of where the injury occurred, to the Union Station 
at Pacific, as well as from the testimony of witnesses in the case, 
it appears that at the place where Mr. Powell was ejected from 
the train the road passes near the Meramec river, and on both 
sides of the track in the vicinity where he was put off, there are 
ditches or “borrow pits,” a little over eight feet in depth; in other 
words, the track at this place is built on an embankment, or fill. 
The witnesses testified that at the place where Powell was put 
off, the embankment was eight to ten feet high, measured from the 
bottom of the ditches on either side, and that Powell was thrown 
off the steps of the car, head foremost, down the embankment. 

At the place where Powell was ejected from the train there 
was no light, it being entirely outside of the city of Pacific, some- 
thing like fifteen hundred feet, or a little over a quarter of a 
mile from the last house east along the railroad in Pacific. On 
one side of the Frisco track, and less than one hundred feet from 
the track in the vicinity where Powell was put off the train, runs 
the Meramec river. On the other side of the Frisco track, across 
the ditch, is the track of the Missouri Pacific Railway, and beyond 
that is a small creek which runs parallel with the Missouri Pacific 
track for some distance west of the vicinity where he was put off, 
crossing the track and emptying into the Meramec river at a point 
a short distance east of the Frisco pump house, or about in the 
vicinity where witnesses testified Powell was put off the train. 
The ditch, or “borrow pit,” on the south side of the track, ex- 
tends westward bevond the point of accident varying from eight 
and a half feet in the vicinity where he was put off the train, to 
five and a half feet at the point of the accident. The ditch on the 
north side of the track extends westward to the point where a 
transfer or switch track connects with the Missouri Pacific tracks 
and runs into and connects with the Frisco main line track. From 
that point west to the point of accident, the testimony shows that 
on the north side of the Frisco main line the ground is practically 
level. From the Frisco pump house west, there are on the north 
side and near the main line of the Frisco, three tracks of the Mis- 
souri Pacific, and beginning about the place where the ditch on 
the north side of the track stops, there are four Missouri Pacific 
tracks north of the Frisco track to the point of accident. All of 
these facts appear from the blue print introduced in evidence and 
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in the abstract of the record, and the witnesses unanimously 
testified to the same physical conditions in the vicinity. 

Powell was ejected from an excursion train proceeding on the 
main track of the Frisco toward St. Louis. hat train proceeded 
to the next station east of Pacific, a distance of about four and 
a half miles from Pacific, where it took the siding and allowed 
the fast mail train of the Frisco, going west, which is known as 
the “Sunflower Limited,” being one of the through trains of the 
Frisco from St. Louis to Texas, to pass it on the main track. 

According to the testimony, about fifteen minutes elapsed from 
the time Mr. Powell was put off the train going east, until he 
was struck by the fast train going west. ‘The point where he 
was struck is fifteen hundred and thirty-two feet west of the 
Frisco pump house, near which, the testimony is, he was ejected 
from the train, and is just opposite the corner of Elm street in 
Pacific, which was the first street connecting with the railroad 
track by which Powell could have gotten out of the railroad 
yards. 

There is no testimony covering the movements of Mr. Powell 
from the time he was ejected from the train near the Frisco pump 
house until a few second before he was struck by the Frisco 
train which killed him. From the time he was put off the train 
until he was killed, a period of about fifteen minutes had elapsed, 
and Mr. Powell’s location was changed something more than a 
quarter of a mile. 

The plat, or blue print, of the vicinity of the accident, shows 
that Mr. Powell was struck just where a transfer or switch track 
passes out from the Frisco main line to one of the lines of the 
Missouri Pacific, it being the west connection of the transfer 
tracks between the Missouri Pacific and the Frisco lines. It ap- 
pears also from the plat, that at that point there were four lines 
of Missouri Pacific track immediately north of the Frisco main 
line. ‘here were no railroad tracks south of the Frisco main 
line. ‘There were no streets approaching the railroad tracks at 
this point from the north, but Elm street ran up to the track, 
crossing a ditch five and a half feet deep, on the south side, al- 
though the street was not made at this point, and there was no 
crossing for wagons over the railroad tracks. 

Witnesses testified to having seen Powell walking on the main 
line of the Frisco just a few seconds before he was killed. On the 
Missouri Pacific track just north of where the accident occurred, 
there was an engine pulling a long line of freight cars. Witnesses 
who were on the engine of the Missouri Pacific at the time, testi- 
fied that they were a short distance east of Mr. Powell when 
their attention was first called to him by danger signals from the 
engine pulling the fast train on the Frisco, the headlight of the 
Frisco train at that time being full on the track where Mr. Powell 
was walking, and at the time he was proceeding westward or the 
same direction in which the train which struck him was going, 
with his back to the train. It appears from the blue print that the 
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track from the accident east, is straight for a distance of 450 feet, 
at which point it begins to curve slightly to the south as it goes 
eastward. The Frisco train was running between thirty and 
thirty-five miles an hour. The engineer testifies that he saw 
Powell on the track when the train was one hundred to one 
hundred and fifty feet away, and at once sounded the danger 
signal and applied the emergency brakes, but could not stop the 
train before it struck him. ‘The witnesses who were on the Mis- 
souri Pacific train at the time, and who saw the accident, testified 
that Powell was walking westward looking slightly northward 
toward the Missouri Pacific train on which they were riding. He 
showed no sign of having heard the whistle of the Frisco train 
before it passed the curve, or of having heard the danger signal, 
and appeared totally unconscious of the approach of the train 
behind him. At the time these signals were sounded the Mis- 
souri Pacific engine was east of where Powell was walking, that 
is, slightly north of him and behind him, and was making the 
usual noise of the exhaust when an engine is pulling a heavy 
train slowly, the bell was being rung at the time and the whistle 
was being sounded. 

When the Frisco train struck Powell, it knocked him off the 
track. The train was stopped with the engine about four hundred 
feet west of where Powell was struck, and when the train crew 
went Back they found him lying near the track, on the right-of- 
way. 

There was testimony tending to prove that the ditches, or 
“borrow pits,” along either side of the Frisco track, were allowed 
to grow up in weeds during the summer, and one witness testified 
that there were shrubs growing in the ditch, that there was a wire 
fence crossing the ditch on the south side at a place not far from 
where Powell was killed, and that there were stumps of bushes 
and shrubs that had been cut off along the ditches from place to 
place, and in several places old ties were piled in these ditches. 

Evidence was offered to show that it was a common thing for 
people to pass up and down the Frisco track from the place where 
the accident occurred to beyond the Frisco pump house ; but this 
evidence was excluded by the trial court. 

There is no evidence of how far Powell had walked between 
the rails of the main track of the Frisco. It appears from the 
blue print in evidence, that if he had been walking between the 
Frisco track and the Missouri Pacific, or transfer track, prior to 
the time he was struck, he was under the necessity, at or near the 
place he was struck, of crossing some track, if he continued his 
journey toward Pacific, or turned off of the right-of-way to the 
first street which approached the track from the south. 

{1] On these facts, we are compelled to hold that the action of 
the learned trial judge, in sustaining a demurrer to the evidence 
was error. 

The law thought to be applicable to this class of cases is so 
fully briefed and the cases so copiously cited by the learned 
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counsel for the respective parties, that it is useless for us to here 
repeat either. Nor will we undertake to follow counsel in their 
arguments as to the application or non-application of cases cited. 
It will suffice to say that for the purpose of this decision, we 

are guided principally by these cases, namely : Jamison vs. Con- 
tinental Casualty Co., 104 Mo. App. 306, 78 S. W. 812; Meadows 
vs. Pacific Mut. Life Ins. Co., 129 Mo. 76, 31 S. W. 578, 50 Am. 
St. Rep. 427; Fetter vs. Fidelity & Casualty Co., 174 Mo. 256, 
73S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; Powell vs 
St. Louis & S. F. R. Co., 229 Mo. 246, 129 S. W. 963. On their 
authority we think this was a case for the determination of the 
jury, under the issues made and the facts in evidence. 

The case of Powell vs. St. Louis & San Francisco Railroad Co., 
supra, was a case by this same plaintiff against that railroad 
company for damages claimed for the death of her husband in 
the accident here involved. ‘The plaintiff there recovered in the 
trial court but on appeal by defendant the judgment was reversed 
and the cause remanded, a majority of the Supreme Court in banc 
concurring in the reversal. The point of reversal and of dissent 
of three of the judges was confined entirely and solely to what 
the majority of the court held to be the error of the trial court 
in excluding testimony offered of the acts of the porter and 
train collector and that of the plaintiff’s husband, while the latter 
was being transported upon the train of defendant from St. 
Louis to Pacific immediately prior to his taking the train from 
which he was ejected. It appears that the deceased had ridden 
out on a train of the Frisco from St. Louis to Pacific, his destina- 
tion being Eureka, and that train not stopping there, when he 
reached Pacific, he boarded the train from which he was ejected. 
It was over the admissibility of evidence as to his contention 
with the porter and collector on the train from St. Louis to 
Pacific that the judges divided. Four of the judges, the majority, 
held that it was prejudicial, reversible error to have excluded this 
testimony. The three dissenting judges held to the contrary. 
But all the judges united in holding that there was no other error 
in the case and that the instructions given were correct on all 
other points involved, particularly on the issue of whether the 
deceased could be charged with contributory negligence and so 
defeat plaintiff in her right to recover. The views of Judge Fox, 
speaking for the majority of the court on this particular matter 
will be found under the third subdivision of his opinion, com- 
mencing at page 274 of 229 Mo., at page 971 of 129 S. W.; 
those of Judge Gantt, who spoke for himself and Judges Valliant 
and Woodson, commence at page 276, of 229 Mo., at page 972 
of 129 S. W., and Judge Valliant, at pages 295 and ‘following, of 

229 Mo. at pages 978 and following of 129 S. W., while concur- 
ring with Judges Fox and Woodson, expresses his own views in 
a separate opinion. 

The facts in evidence in the case at bar and in this case*are 

practically identical. It was the same accident. Our Supreme 
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Court—all the judges agreeing, held it a case for the jury. ‘The 
issue of contributory negligence was there involved. Here as- 
sumption of risk is involved. In Powell vs. St. Louis & S. F. 
R. Co., supra, the contributory negligence charged is that Powell 
walked along the tracks. In the case at bar, the voluntary ex- 
posure to danger charged is that Powell walked along these same 
tracks. ‘The evidence in the two cases on this was practically 
identical. Admitting that there is a line between the assumption 
of risk and contributory negligence, where does it appear here. 
[2] If in the first case there was evidence warranting the jury 
in finding there was no contributory negligence, it cannot be 
held in the case at bar, as a matter of law, that the same evidence 
showed that there had been an assumption of risk by a “voluntary 
or unnecessary exposure to danger,” for we take it that to defeat 
a recovery as a matter of law on that score, such voluntary ex- 
posure must be had with respect to a danger so obvious that no 
ordinarily prudent person would encounter it. 

We can arrive at no other conclusion from a consideration of 
the first case, than that the evidence in this case warranted its 
submission to the jury, and that it was error for the learned trial 
judge to have sustained the demurrer to it. So also is the con- 
clusion arrived at by a consideration of the other cases above 
cited. 

[3] If the case is to be retried, it is not out of place to say that 
the ruling of the trial court in excluding evidence of what took 
place between the conductor of the train from which he was 
ejected, and the decreased, prior to putting Mr. Powell off the 
train, was properly excluded, in this case and between these 
parties, save as to the act of ejectment. How that was effected, 
the force used, if any, is relevant to the case at bar. Evidence 
tending to show that deceased was put off the train against his 
will, how he fell or was thrown to the ground, are facts for the 
consideration of the jury in determining his mental and physical 
condition between that time and the time of the accident. We un- 
derstand that the trial court did admit these facts in evidence. 

[4] The trial court committed no error in excluding the evi- 
dence that was offered to show that it was a common thing to 
pass up and down the Frisco tracks from the place where the 
accident occurred to beyond the Frisco pump house, unless this 
offer was accompanied with a further offer to show knowledge 
on the part of the deceased of this alleged use of the tracks. 

It is further to be noted that counsel for the respondent sets 
out with particularity the testimony of plaintiff as to her hus- 
band’s physical and mental condition, apparently arguing that this 
proved that the deceased had voluntarily placed himself in a situa- 
tion of known peril. We cannot accept this as conclusive of his 
condition after leaving the train and before he was killed. It is 
in evidence that plaintiff had not seen her husband for some time 
prior to the accident. Her evidence did not bring the condition 
of her husband, mentally or physically, down to the time of the 
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accident ; did not cover the time elapsing between his being thrown 
off the train and the time when the accident occurred. Assum- 
ing that the deceased was violently thrown off the train and fell, 
striking his head and shoulders, it was for the jury to draw its 
own inference as to the effect upon both his mind and body. 
[5] The presumption always is, that a given mental or physical 
condition being shown to exist at one time, continued until a 
change is shown. But facts being in evidence as to the ejectment 
from the train, the jury had a right to draw its conclusions, on 
those facts, as to their effect, if any, upon the mind and body 
of the deceased. The mental and physical condition of Mr. 
Powell between the time of his being thrown off the train and 
the time of the accident, are matters with which a jury has to 
deal in passing on that condition. 

For the reasons stated, however, that is to say, for the error 
of the trial court in sustaining the demurrer to the evidence, the 
judgment of that court is reversed and the cause remanded. 

Nortoni and Caulfield, JJ., concur. 


SUPREME COURT OF MINNESOTA. 


wADY 


US. 
SWITCHMEN’S UNION OF NORTH AMERICA+* 


CONTRACT—CONSTRUCTION. 

A contract of insurance cannot be given an interpretation at variance with 
the clear sense and meaning of the language in which it,is expressed. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 2904; Dec. Dig. § 146.) 


BENEFIT INSURANCE—“TOTAL DISABILITY.” 

A benefit certificate provided a payment for a total disability defined as 
follows: “Suffering by means of a physical separation of the loss 
of four fingers of one hand at or above the third joint, * * * 
provided the. above amputation occur” to one after he becomes a 
member of the beneficiary department. Proof of the loss by separation 
of three fingers of the hand above the third joint, and of an injury 
to the other finger which impaired to the extent of 50 per cent its 
usefulness, but did not result in or warrant a physical separation of 
any part of such finger, does not entitle the insured to payment as 
for a “total disability.” 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7010-7012.) 


* Decision rendered, Dec. 1, 1911. 133 N. W. Rep. 472. Syllabus by 
the Court. 3 
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Appeal from District Court, St. Louis County; Wm. A. Cant, 
Judge. 

Action by John Mady against the Switchmen’s Union of North 
America. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


SPENCER & Marsuaun, for Appellant. 

Joun Jenswoup, [k., for Responde nt. 

Simpson, J. 

The plaintiff, holding a beneficiary certificate in the amount of 
$600 in the defendant company, a fraternal beneficiary associa- 
tion, brought this action to recover the amount of such certificate, 
claiming a total disability. ‘Che trial court directed a verdict for 
the defendant on the ground that the evidence failed to show a 
total disability, as defined by the laws of the association and the 
beneficiary certificate. From a judgment entered pursuant to 
such verdict, the plaintiff appeals. 

By the certitice an issued the defendant agrees to pay, in ac- 
cordance with the rules and regulations of the beneficiary depart- 
ment, the amount of the certificate, $600, to plaintiff “in case of 
his total disability as defined by said laws, rules, and regulations.” 
The section of the laws of the association defining a total dis- 
ability is as follows: 

“Sec. 102. .\ member becoming totally blind, totally deaf, or 
suffering by means of a physical separation of the loss of four 
fingers of one hand, at or above the third joint, or of three fingers 
and thumb of one hand, at or above the third joint, or the 
loss of one foot, at or above the tarsometatarsal joint (the instep), 
provided the above amputations occur after he becomes a member 
of the beneficiary department, shall be considered totally and per- 
manently disabled, and shall receive the full amount of his bene- 
fit certificate, less the amount for obtaining proofs of disability, 
if any, and no other disability claims shall be allowed. Upon 
receiving payment of his claim for total disability his membership 
in the benefici iarv department shall immediately cease. 

The plaintiff's evidence showed that after he became a member 
of the beneficiary department he received a crushing injury to 
his right hand, necessarily resulting in the amputation of the 
second, third, and fourth fingers above the third joint. As part 
of the injury to the hand, the bone in the palm of the hand con- 
necting with the first finger was injured, and for the distance of 
an inch about one-half of that bone was removed. By reason 
of this injury and the forming of scarred tissue, the finger was 
somewhat deflected from its normal line, and there was a loss of 
about one-half the power and efficiency of this first finger. The 
entire first finger and the thumb remained attached to and part 
of the hand. It is clear, these conditions having been shown by 
plaintiff’s evidence, that the trial judge | was right in directing a 
verdict for the defendant. 

|1] The action was brought on the contract existing between 
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plaintiff and the defendant association. His right to recover 
the full amount of his certificate arises only from total disability 
“as defined’”’ by the “laws, rules, and regulations” of the associa- 
tion. A total disability as thus defined is less than total disability 
in fact, and some conditions causing a total disability in fact are 
not within the agreed definition. ‘The court gives effect to the 
contract as made. It does not make the contract. In determining 
what contract was made between an insurer and insured, any 
doubt or ambiguity in language limiting the insurance is resolved 
in favor of the insured and against the i insurer, so as, if possible, 
to give the contract a meaning and effect that the insured had 
reason to suppose it had from its general nature and purpose and 
its terms. But the contract cannot be given an interpretation at 
variance with the clear sense and meaning of the language in 
which it is framed. 

[2] The question here presented is: Did the plaintiff suffer a 
total disability, as defined by the laws of the association? So far 
as here involved, the laws of the association define a total dis- 
ability as “suffering by means of a physical separation of the 
loss of four fingers of one hand at or above the third joint, 
ee oe provided the above amputations occur” to one after 
he becomes a member of the beneficiary department. While this 
provision, as an example of English, may be criticised, its meaning 
is not obscure or ambiguous. ‘The loss of fingers specified in the 
laws is a loss by physical separation, and the extent of such loss 
is made definite by locating the point of separation at or above 
the third joint. Evidently the association had a definite idea of 
what should constitute a total disability, and expressed that idea 
in its laws with great particularity. The evidence wholly fails 
to bring the plaintiff’s injury within the defined total disability. 
The index finger remains intact as part of the hand. 

Counsel for “the appellant urges that the language defining total 
disability may and should be held to mean the loss, in usefulness, 
of four fingers, whether by separation or otherwise. Even if 
the language of the contract referring to the separation and am- 
putation at a specified point could be thus disregarded, it would 
not avail the appellant. The evidence does not show a substan- 
tially total loss in usefulness of the index finger, but a loss of ap- 
proximately 50 per cent. Other portions of the laws and regula- 
tions of the defendant association make provisions for total dis- 
ability other than those defined in section 102. Those provisions 
are not here involved. The plaintiff does not base his present 
claim upon them. 

The judgment is affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NORTH CAROLINA. 
LEX!NGTON GROCERY CO. 
US. 
PHILADELPHIA CASUALTY CO.* 


CREDIT INSURANCE — CONTRACT AND APPLICATION AS 
POLICY. . 

Where a merchant applied for a credit bond, and the application referred 
to Schedule A, the application, the bond, and the schedule con- 
stituted the contract. 

(For other cases, see Insurance, Cent. Dig. $§ 308-311; Dec. Dig. § 151.) 

CREDIT INSURANCE—WHAT IS. 


An agreement protecting a merchant against loss by sales on credit is a 
contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1%4; Dec. Dig. § 2.) 

CREDIT INSURANCE—CONSTRUCTION OF CONTRACT. 

The application for a credit bond stated that experience should be the 
basis of credit, and that Schedule A should describe the classes of 
customers covered. Schedule A named three classes of customers— 
old customers, new customers, and those who are solvent, owing out- 
standing debts; but nothing was said concerning the solvency of old 
or new customers. J/eld that, as the extension of credit was to be 
based upon experience, another section of the policy, making sol- 
vency a requisite of the extension of credit to old and new customers, 
was inconsistent, and could not be given effect; ambiguities being 
resolved against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

CREDIT INSURANCE—CONSTRUCTION OF CONTRACT. 

An application for a credit bond provided in subsection “a” that the 
debtors included in the bond were those covered by Schedule A. Sub- 
section “b” enumerated the evidences of liability by the insurer. 
Clause 12 of that subsection provided that, where a claim does not 
exceed $150, and a designated mercantile agency has reported that 
the debtor has absconded, or that the claim is uncollectible, and the 
issue of an execution would be useless, it shall not be covered by this 
clause, but shall be, so far as the same is covered by this bond, in- 
cluded in the calculation of losses, provided the insolvency occurs 
between the date of the execution and the termination of this bond. 
Held that, as the policy stated that credit was to be extended on the 
basis of experience, and as insolvency was not specified as a ground 
for refusal of credit, clause 12 must be taken to refer wholly to 
the remedy, and not to be in conflict with other portions of the policy, 

so as to except losses because of insolvency of customers. 

(For other cases, see Insurance, Dec. Dig. § 432.) 


Appeal from Superior Court, Davidson County; Lyon 


, Judge. 


* Decision rendered, Nov. 22, 1911. 72 S. E. Rep. 870. 
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Action by the Lexington Grocery Company against the Phila- 
delphia Casualty Company. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

The plaintiff is a corporation, doing business as a wholesale 
grocer at Lexington, N. C., and the defendant is a corporation 
which issues credit bonds upon certain conditions and in con- 
sideration of premiums paid. 

On or about the twenty-second day of January, 1908, the 
plaintiff made application to the defendant to issue for its benefit 
a credit bond, and in said application it is provided: ‘“Ex- 
perience shall be the basis for credit under the bond as specitied 
on Schedule A, with a single acount limit not exceeding $2,000, 
shall be covered by said bond.” ‘The premium was paid, and on 
the twenty-seventh day of January, 1908, said bond was issued . 
in accordance with the application, and contains the following 
stipulations, among others, not necessary to be stated :-— 

“First. If between the date of the execution of this bond and 
the twenty-second day of January, 1909, on goods usually dealt 
in and at the time of shipment and delivery solely owned by the 
indemnified and shipped bona fide and in the regular course of 
business since the twenty-third day of February, 1908, the com- 
pany receives preliminary notices of loss as required by this 
bond and Schedule A upon which claim the actual loss sustained 
by the indemnified thereon as covered by this bond and Schedule 
A is in excess of $1,000 hereinafter called the initial loss, on 
sales and shipments not exceeding $400,000, or, if such sales and 
shipments as aforesaid exceed such sum, a proportionally in- 
creased initial loss, the company agrees to pay such excess loss 
not exceeding the amount of this bond, provided :— 

“(a) That such losses shall have been sustained on claims 
against debtors, each of whom is covered by Schedule A attached 
hereto, signed by the president and secretary and countersigned 
by the actuary and one of the registrars of the company, and 
which is made a part hereof: Provided further, that when a 
mercantile agency is designated in the application as a basis for 
some or all of the credits to be covered by this bond, that the last 
book printed by such agency prior to the shipment of the goods 
shall be the basis for covering such shipments from and including 
the first of the month appearing on such book. 

“(b) That only claims on which losses occur, which exist (1) 
against a debtor who has effected a general compromise with his 
creditors; (2) against a debtor by or against whom a petition to 
be declared a bankrupt or insolvent has been filed under the fed- 
eral bankruptcy law, or under some insolvency or assignment 
law of any of the United States or any territory thereof; (3) 
against a debtor against whom an execution in favor of the in- 
demnified or some other creditor has been returned unsatisfied ; 
(4) against a debtor whose stock in trade has been sold in judi- 
cial proceedings; (5) against a debtor against whom, upon the 
ground of insolvency, a writ of attachment or replevin of other 
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process has been issued; (6) against a debtor who, upon the 
ground of insolvency, has transferred his stock in trade to a 
trustee or assignee under some assignment law for the benefit of 
his creditors; (7) against a debtor who has died, leaving his 
estate insufficient to pay his debts in full, and such fact is certi- 
fied to by the executor or administrator or any court having 
jurisdiction thereof, and such certificate or a copy thereof is at- 
tached to the preliminary notice of loss; (8) against a debtor who 
being a corporation, firm or individual for whom a receiver has 
been appointed upon the ground of insolvency; (9) against a 
debtor where the legal proceedings show that, to defraud his 
creditors or avoid the payments of his debts, he has sold out or 
transferred his stock in trade; (10) against a debtor who has 
given a chattel mortgage for the benefit of his creditors; (11) 
against a debtor who has been found to be insolvent through 
judicial proceedings; (12) where a claim does not exceed $150 
and none of the above state of facts have arisen, but the desig- 
nated mercantile agency, a collection agency, or a practicing at- 
torney in or near the place where the debtor did business reports, 
in writing, as to each of such claims, and such report is attached 
to the preliminary notice of loss, that the debtor has absconded, 
leaving no assets applicable to the payment of his debts, or that 
such claim is uncollectible and the issue of an execution would be 
useless, and that during a period of at least thirty days prior to 
the making of such report diligent efforts have been made to 
collect such claim or claims, and any claim which is more than 
three months overdue prior to commencement of said bond, and 
any claim that has been placed in the hands of such mercantile 
agency, collection agency, or attorney prior to the execution of 
said bond shall not be covered by this (12th) clause, but shall, 
so far as the same are covered by this bond and riders attached 
hereto, be included in the calculation of losses, provided the 
insolvency and one of the foregoing facts as enumerated in this 
subsection ‘b’ occurs between the date of the execution and the 
termination of this bond. 

“Second. Said Schedule A shall describe the class of cus- 
tomers to be covered by this bond and the limit of ‘credit to be 
extended to each of such customers.” 

Schedule A is as follows :— 

“CC. Customers to whom the indemnified has shipped goods 
within twelve (12) months prior to shipping the first item of 
the goods, wholly or partly included in the account upon which 
the loss was incurred, shall be considered old customers, and 
customers to whom the indemnified has shipped no goods within 
said twelve (12) months, or to whom the indemnified never 
sold any goods, shall be considered new customers. 

“KK. Subject to the terms and conditions of the attached bond 
and this rider, old customers of the indemnified shall be covered 
for goods shipped during the term of the attached bond for an 
amount not exceeding the highest indebtedness such customer 
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owed to the indemnified at one time, for goods shipped by the in- 
demnified to such customer within twelve (12) months prior to 
shipping the first item of the goods wholly or partly included in 
the account upon which the Toss was incurred, not exceeding, 
however, the amount paid upon such highest indebtedness during 
said period, but in no event exceeding $2,000 to one customer. 

“LL. New customers of the indemnified shall be covered for 
an amount not exceeding fifty per cent (50%) of the first bill, 
but the gross amount of such first bill shall not exceed $1,000 
and stich customer shall be considered an old customer as to 
goods shipped after the first bill has been paid, and shall then be 
covered accordingly. 

“RR. Asa condition precedent to having any claim for excess 
loss under the attached bond and this rider, by reason of any loss 
or losses on such old or new customers, the indemnified shall 
attach to the preliminary notice of each loss, if an old customer, a 
copy of the account upon which the loss was incurred, and a copy 
of the account, with debits and credits, showing the highest prior 
indebtedness within said twelve (12) months, and if a new cus- 
tomer, a memorandum must be attached to the preliminary notice 
of the loss, stating that such customer was a new customer, or 
else such loss or losses shall be excluded from the calculation of 
losses. 


“The words ‘and the aggregate of all such claims filed does 


not exceed one-half of the initial loss,’ in lines 51 and 52 of the 
attached bond, have been made void. 


“The words beginning with the word ‘there’ in line 70, and 
ending with the word ‘and’ in line 82, have been made void. 


“OQ. Outstandings on the books of the indemnified against 
solvent debtors on January 23, 1908, shipped since October 1, 
1907, shall be covered upon the same conditions and shall be in- 
cluded in the same manner as if the goods had been shipped since 
the execution of the bond. Subject to the terms and conditions of 
the attached bond.” 


This action is to recover on said bond for losses which the 
plaintiff alleges it has sustained. 

An account between the parties was stated by a referee and 
upon his report being filed judgment was entered in favor of the 
plaintiff for the sum of $3,693,38, and the defendant excepted and 
appealed. 

The exceptions present one question, and that is whether ac- 
counts, made after the execution of the bond, by persons who 
were then insolvent, are covered by the bond, if based on the 
past experience of the plaintiff with the persons making the 
accounts; and the defendant relies particularly on the proviso 
to clause 12 of subsection “b” of the bond, which reads as fol- 
lows: “Provided the insolvency and one of the foregoing facts 
in this subsection ‘b’ occurs between the date of the execution 
and the termination of this bond.” The referee and his honor 
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held that such accounts were covered by the bond, and defendant 
excepted. 


WALSER & WaALSER, for Appellant. 
E. E. Raper and McCrary & McCrary, for Appellee. 


ALLEN, J. 

[1, 2] The application bond and Schedule A constitute the 
contract between the plaintiff and defendant, and it is a contract 
of insurance. Shakeman vs. Credit System Co., 92 Wis. 374, 
66 N. W. 528, 32 L. R. A. 383, 53 Am. St. Rep. 920. 

[3] Soeaking of such contract, Lacombe, Circuit Judge, s 
in Tebbetts vs. Guarantee Co., 73 Fed. 969, 19 C. C. A. pv 

“Insurance against mercantile losses is a new branch of the busi- 
ness of underwriting, and but few cases dealing with policies of 
that character have as yet found their way into the courts. The 
necessarily nice adjustments of the respective proportions of loss 
to be borne by insurer and insured, the somewhat intricate pro- 
visions which are required in order to make such business suc- 
cessful, and the lack of experience in formulating the stipulations 
to be entered into by both the parties to such a contract have 
naturally tended to make the forms of policy crude and difficult 
of interpretation.” And he quotes the rule of construction of 
ambiguous clauses laid down by him in Guaranty Co. vs. Wood, 
68 Fed. 529, 15 C. C. A. 563: “As that contract is a voluminous 
document, prepared by the company, any ambiguity in its phrase- 
ology should be resolved against the draftsman. * * * Tf 
the particular clause requiring interpretation cannot be brought 
into harmony with the rest of the contract, and the instrument 
considered as a whole is ambiguous touching the precise loss 
which the policy covers, that meaning is to be given to it which 
is most favorable to the insured.” 

Frost on Guar. Ins. (page 572) also says, as to the rule of con- 
struction, that : “All conditions limiting liability are to be strictly 
construed. In the interpretation of conditions, they are to be con- 
strued liberally in favor of the insured, and strictly against the 
insurer. The policy should be interpreted in such a way as to 
accomplish the general purpose had in view, and at the same time 
give effect to all of its conditions, according to their fair and 
reasonable meaning.” 

The contract before us is based on experience, not on rating, 
and this means “the plaintiff’s experience with the several cus- 
tomers. In other words, the defendant was willing to insure the 
credit of each of plaintiff’s customers to an amount that plaintiff's 
experience with such customers indicated would be a reasonably 
safe credit.” Steinwender vs. Casualty Co., 141 App. Div. 432, 
126 N. Y. Supp. 271; Casualty Co. vs. Cannon, 133 Ky. 748, 
118 S$. W. 1004. 

It is also expressly stipulated in the bond that Schedule A 
shall describe the class of customers to be covered by the bond, 
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ind if we turn to Schedule A we find three classes of debtors, 
which may be termed old customers, new customers, and those 
who are solvent, owing outstandings. ‘The fact that nothing is 
said in this schedule about insolvency at the time of the execu- 
tion of the bond, when defining old and new customers, and that 
it is expressly provided that as to outstandings only those of 
lebtors who were solvent when the bond was executed are in- 
sured, indicates clearly that it was the purpose of the defendant 
to insure the debts of old and new customers, created after the 
execution of the bond, although insolvent, provided that the 
‘redit extended was based on experience. 

If we were to construe the proviso to clause 12 of subsection 
“b” as the defendant contends, and hold that claims against 
lebtors who were insolvent at the time the bond was executed, 
although based on experience, are not protected by the bond, we 
would change the entire contract between the parties, and say that 
experience is not the basis of credit under the bond, but solvency. 

It is argued that the construction contended for by the plaintiff 
is unreasonable, and that it cannot be supposed that the defend- 
ant would permit sales to insolvent persons, and insure them. 
lt would be sufficient answer to say that it has done so; but if the 
‘ontract is examined it will be found that the rights of the de- 
fendant are carefully safeguarded. 

The plaintiff did not have an unlimited discretion in making 
sales. Claims against old customers were not insured beyond the 
highest amount paid by them on indebtedness created within 
twelve months prior to the execution of the bond, and in no event 
in excess of $2,000, and the indemnity as to the new customers 
does not exceed 50 per cent of the first bill, which could not 
exceed $1,000, and after the first bill new customers were classed 
as old customers. 

The experience of wholesale and retail dealers has doubtless 
shown that it is reasonably safe to sell to men who are not solvent, 
but who have good character and good habits, and who are ac- 
customed to pay, and for this reason experience, and not solvency, 
has been adopted as the standard. ‘This being the plain purpose 
of the contract, if the proviso relied on by the defendant is re- 
pugnant to it, it would be our duty to reject it; but we do not 
think the repugnancy exists. 

[4] Subsections ‘‘a” and “b” are provisos to the first stipulation 
r agreement in the bond; and subsection “a” provides that the 
lebtors included in the bond are those covered by Schedule A, 
while subsection “b’” enumerates the evidences of liability by the 
defendant. 

Clause 12 of subsection “b” is obscure, and it is difficult to 
ascertain its meaning. Some word is evidently omitted before 
the word “shall,” and the test of insolvency is to be applied to 
some claim. It cannot be applied to the claims of $150 first men- 
tioned in the clause, because it says that, in addition to insolvency, 
me of the foregoing facts enumerated in subsection “b’ must 
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exist; and it is provided as to the claims first mentioned that it 
is not necessary for any of the foregoing facts to exist, and it 
cannot be applied to all the claims covered by the bond, because 
that would give it an effect which would withdraw claims covered 
by Schedule A, and would make solvency the test. 

If we bear in mind the purpose of the contract, and that ex- 
perience is the basis of credit, that the claims to be insured are 
those covered by Schedule A, and that subsection “b” is intended 
to furnish the evidences of liability, and read clause 12 in the 
light of these facts, we think the purpose of the clause was to 
provide evidences of liability that would be satisfactory for small 
claims that did not exceed $150, and that these small claims are 
divided into three classes, and that the proviso applies only to 
those three months overdue, or such as had been placed in the 
hands of a mercantile agency prior to the execution of the bond. 
As thus construed, the clause reads as follows :— 

(12) Where a claim does not exceed $150, and none of the 
above state of facts have arisen, but the designated mercantile 
agency, a collection agency, or a practicing attorney, in or near 
the place where the debtor did business, reports in writing as to 
each of such claims, and such report is attached to the preliminary 
proof of loss, that the debtor has absconded, leaving no assets 
applicable to the payment of his debts, or that such claim is un- 
collectible, and the issue of an execution would be useless, and 
that during a period of at least thirty days prior to the making 
of such report diligent efforts have been made to collect such 
claim or claims, they shall, so far as they are covered by this 
bond and riders attached hereto, be included in the calculation 
of loss, and also any such claim which is more than three months 
overdue prior to the commencement of this bond, or that has 
been placed in the hands of such mercantile agency, collection 
agency, or attorney prior to the execution of this bond, shall be 
included, provided the insolvency and one of the foregoing facts 
from 1 to II inclusive, as enumerated in this subsection ‘b,’ 
occurs between the date of the execution and the termination of 
this bond.” 

In our opinion, there is no error. 


Affirmed. 
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SUPREME COURT OF SOUTH DAKOTA. 


FARMERS’ & MERCHANTS’ STATE BANK OF VERDON 
VS. 


UNITED STATES FIDELITY & GUARANTY CO* 


FIDELITY INSURANCE—CONTRACTS—CONSTRUCTION. 

Where a fidelity policy is susceptible of more than one construction, the 
one favorable to insured, if consistent with the objects for which the 
policy was given, must be adopted. 

(For other cases, see Insurance, Cent. Dig. §§ 294-2908; Dec. Dig. § 146.) 


FIDELITY INSURANCE — CONTRACTS — CONSTRUCTION — 
“CAN. 

A fidelity policy stipulating that insurer will reimburse insured, a bank, 
for losses sustained by the fraud of an assistant cashier, and that the 
employee “can” perform other duties without notice to insurer, 
covers a loss occasioned by the fraud of the employee, while acting 
as cashier, without notice to insurer; the word “can” meaning “may.” 

(For other cases, see Insurance, Dec. Dig. §$ 430.) 

(For other definitions, see Words and Phrases, vol. 1, p. 947.) 

FIDELITY INSURANCE. 

A fidelity policy, insuring a bank against loss occasioned by its assistant 
cashier, owning 5 per cent of the capital stock of the bank, is ter- 
minated when the assistant cashier, without notice to insurer, ac- 
quires a majority of the stock of the bank, and becomes a director, 
and acts as cashier, since the object of the policy is not to insure the 
employer against his own fraudulent acts. 

(For other cases, see Insurance, Cent. Dig. $$ 372-378; Dec. Dig. § 177.) 

Whiting, J., dissenting. 


Appeal from Circuit Court, Brown County; J. H. McCoy, 
Judge. 

Action by the Farmers’ & Merchants’ State Bank of Verdon 
against the United States Fidelity & Guaranty Company. From 
a judgment for plaintiff, defendant appeals. Reversed. 


L. W. Croroot, for Appellant. 
A. W. CAMPBELL, for Respondent. 
HANEy, J. 

This is an action on a fidelity insurance policy containing these, 
among other, recitals, conditions, and provisions: ‘Whereas, 
Farmers’ & Merchants’ State Bank, Verdon, S. Dak., hereinafter 
called ‘the employer,’ is employing or intends to employ James 
H. Carroll in the capacity of assistant cashier, hereinafter called 
‘the employee,’ and has filed with the United States Fidelity & 
Guaranty Company, hereinafter called ‘the company,’ an appli- 


* Decision rendered, Nov. 14, 1911. 133 N. W. Rep. 247. 
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cation specifying the amount of security required from said em- 
ployee, and has applied to the company for the grant of this bond; 
and whereas, the company in consideration of the sum of $15, 
now paid as a premium from June 15, 1904, to June 15, 1905, at 
12 o'clock noon, has agreed upon the terms, provisions and condi- 
tions herein contained to issue this bond to the employer; and 
whereas, the employer has heretofore delivered to the company 
certain representations and promises relative to the duties and 
accounts of the employee, and other matters, it is hereby under- 
stood and agreed that those representations and such promises, 
and any subsequent representation or promise of the employer, 
hereafter required by or lodged with the company, shall con- 
stitute part of the basis and consideration of the contract herein- 
after expressed: Now, therefore, this bond witnesseth: That 
for the consideration of the premises the company shall during 
the term above mentioned, or any subsequent renewal of such 
term, and subject to the conditions and provisions herein con- 
tained, at the expiration of three months next, after proof satis- 
factory to the company, as hereinafter mentioned, make good 
and reimburse to the said employer such pecuniary loss as may be 
sustained by the employer by reason of the fraud or dishonesty 
of the said employee in connection with the duties of his office 
or position amounting to embezzlement or larceny, and which 
shall have been committed during the continuance of said term, 
or of any renewal thereof, and discovered during said contin- 
uance or of any renewal thereof, or within six months thereafter, 
or within six months from the death or dismissal or retirement 
of said employee from the service of the employer within the 
period of this bond, whichever of: these events shall first happen ; 
the company’s total liability on account of said employee under 
this bond or any renewal thereof, not to exceed the sum of $5,000 
* * * Provided, that the employee can perform other duties 
than those properly belonging to the position mentioned in this 
bond without notice of such change being given to the company. 
The trial court having decided the plaintiff was entitled to re- 
cover $1,034.85, and denied the defendant's application for a new 
trial, this appeal was taken. 

The transactions complained of are alleged to have occurred 
while James H. Carroll was in the plaintiff's employ “as assistant 
cashier and acting cashier.’ As its first defense, the defendant 
alleges in substance that when the policy was issued James H. 
Carroll was not an officer, director, or stockholder of the plaintiff 
corporation, but was employed by it as assistant cashier, dis- 
charging the duties of that position in subordination to and under 
the immediate direction and control of the plaintiff’s cashier ; 
that when the transactions complained of occurred he was not 
acting in the capacity of assistant cashier, but was, without de- 
fendant’s knowledge or consent, the plaintiff’s cashier, one of its 
directors, a stockholder, owning a majority of its capital stock, 
exercising different and additional duties, and having different 
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and additional responsibilities. ‘he trial court decided against 
the defendant as to this defense by finding that the acts charged 
were done while James H. Carroll was in the plaintiff’s employ 
“as assistant cashier and acting cashier.” Appellant contends this 
finding was not justified by the evidence. Respondent contends 
it was; or, if it was not, the error affected no substantial rights 
(1) because the evidence disclosed no substantial change in the 
employee’s duties and responsibilities; and (2) because what- 
ever change there was in these respects was authorized by the 
terms of the policy. 

{1} After the trial of this cause, and before the hearing on 
defendant’s motion for a new trial, there was a change of judges 
in the lifth circuit. ‘The judge who tried the cause was not 
afforded an opportunity to reconsider his decision. ‘The judge 
who ruled on the motion for a new trial was not afforded an op- 
portunity to observe the demeanor of the witnesses. In such a 
case, though this court should indulge every reasonable pre- 
sumption in favor of the correctness of the decision, it should 
have less confidence in its correctness than it has in a decision 
where the motion for a new trial has been denied by the judge 
who tried the cause. 

The following facts are undisputed or established by a clear 
preponderance of the evidence: When the policy sued on was is- 
sued, Milton Matthieu, J. B. Meharg, and John E. Carroll were 
the directors of the plaintiff corporation. Milton Matthieu was 
its president, J. B. Meharg its vice president, John E. Carroll its 
cashier, and James H. Carroll its assistant cashier. Milton Mat- 
thieu and J. B. Meharg continued in the same positions during the 
time covered by the policy. On October 10, 1904, the cashier, 
John E. Carroll, sold all his stock to James H. Carroll, and re- 
tired from any connection with the management of the bank. 
James H. Carroll was promoted to the position of cashier to suc- 
ceed John E. Carroll. W. G. Matthieu was appointed assistant 
cashier to succeed James H. Carroll, and furnished a bond of 
$2,500. From that time on, James H. Carroll not only performed 
the duties of cashier, but was in fact the cashier of the plaintiff 
bank. He was also the owner of a majority of the stock, and 
acted as a director. This change in James H. Carroll’s relations 
to the bank was known to its president and vice president, each of 
whom was a director, the two constituting a majority of the 
board of directors, and was not known to the defendant until 
after plaintiff's claim for reimbursement was presented. 

{2, 3] If, looking at all its provisions, the policy in suit is rea- 
sonably susceptible of more than one construction, the one favor- 
able to the plaintiff, if consistent with the objects for which the 
policy was given, must be adopted. Am. Surety Co. vs. Pauly, 
170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977. ‘his is the per- 
tment language of the policy: “The company shall * * * 
make good and reimburse to the said employer such pecuniary 
loss as may be sustained by the employer by reason of the fraud 

Vol. XLI.—12. 
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or dishonesty of the said employee in connection with the duties 
of his office or position: * * * Provided, that the employee 
can perform other duties than those properly belonging to the 
position mentioned in this bond without notice of such change 
being given to the company.” Standing alone, in the strict gram- 
matical sense, the last-quoted clause merely expresses the im- 
material assertion that the employee will have the power to per- 
form other duties than those properly belonging to the position 
mentioned in the policy. We cannot conclude it was intended to 
have that interpretation. It must be presumed the clause was 
designed to affect the rights of the parties under the contract ; 
to either enlarge or restrict the defendant’s liability, as defined 
by the general terms of its undertaking. Evidently “can” was 
intended to mean “may.” So it was agreed that the employee 
might perform other duties for the plaintiff than those properly 
belonging to the position mentioned, without notice to the de- 
fendant. Why this express permission, if it was not intended that 
the faithful performance of such other duties should be insured ? 
There being no express limitation as to other duties, all duties con- 
sistent with the object for which the policy was given are em- 
braced by its terms. ‘This being so, the change in the title of the 
employee's position is clearly immaterial. In a case involving 
fidelity insurance, where the insurer undertook by its bond to 
make good to a bank such pecuniary loss, not exceeding $10,000, 
as it might sustain by reason of the fraud or dishonesty of an 
employee in connection with his duties as receiving teller, “or the 
duties to which, in the employer's service, he may be subsequently 
appointed or assigned by the employer,’ and such employee, 
after having been appointed assistant cashier, was guilty of con- 
duct which caused loss to the bank in an amount exceeding the 
face of the bond, the Supreme Court of Georgia said: “One 
of the questions for decision is whether or not the company was 
surety for him in the latter capacity. In view of the compre- 
hensiveness of the above-quoted language, it would be difficult to 
hold it was not. [le was certainly appointed, subsequently to 
the execution of the bond, to the office of assistant cashier, as 
such had duties to perform in his employer’s service, and by a 
violation of those duties brought loss to his master. We think 
the plain language of the contract covers the precise state of facts 
which arose, and that the company is as much bound to answer 
to the bank for the consequences of Redwine’s dishonesty in = 
latter capacity as in the former.” Fidelity Co. vs. Bank, 97 Ga. 
634, 25 S. E. 392, 33 L. R. A. 821, 54 Am. St. Rep. 440. The 
language of the policy in the case at bar is not less comprehensive 
than the language of the bond in the case cited. If the clause re- 
lating to duties, other than those properly belonging to the posi- 
tion mentioned in the policy, is to be given any effect whatever, 
it must be interpreted as including all duties performed for the 
plaintiff while in the plaintiff's employe, whether as assistant 
cashier or cashier, and the promotion of the employee to the 





Misc.] F. & M. State Bank vs. U. S. Fid. & Gty. Co. 179 


position of cashier would not in itself constitute a defense in 
this action. 

But there was a change in the employee's status in this case, 
not considered by the court in the Georgia decision. In that case 
the employee presumably continued to occupy a subordinate posi- 
tion, subject to the control and supervision of the corporation, 
acting through its board of directors. When the policy in suit 
was issued, James H. Carroll was the owner of only five shares 
of the plaintiff’s capital stock; its entire capital being $10,000. 
On October 10, 1904, before the alleged fraudulent acts were 
committed, he became the owner of fifty-one shares previously 
owned by his brother, constituting a majority of the stock, with 
power to select a new board of directors. After that date, he 
was in position to absolutely control the affairs of the bank. 
While in one sense he continued to be an employee of the corpora- 
tion, he no longer was subject to the restraining influence of effi- 
cient supervision. He was acting as a director. Theoretically, 
his conduct as cashier was subject to the supervision of the other 
directors, so long as he allowed them to remain directors and offi- 
cers of the corporation; but they were holding their positions 
during the pleasure of the person who owned a majority of the 
shares of the capital stock, and, as disclosed by the evidence, 
were, in fact, giving no personal attention to the management of 
the bank. It may be that their negligence in this regard would 
not of itself relieve the defendant of liability. On that phase 
of the case, no opinion is expressed. ‘The precise question under 
discussion is the effect of the fact that Carroll became the owner 
of a majority of the capital stock, practically becoming the 
master of the corporation, and ceasing to be one of its servants. 
Clearly here was a situation not contemplated by the parties when 
the policy was issued, and not embraced by any fair and reason- 
able construction of its terms. In absence of convincing evi- 
dence, it would be unreasonable to assume that the defendant 
would insure the conduct of any man thus situated. An under- 
taking insuring a person against his own dishonesty would be, 
to say the least, a novel and unusual contract. Had the plaintiff 
been a natural person engaged in the banking business, and this 
employee purchased the business or a controlling interest therein, 
certainly no one would contend he could maintain this action for 
his own benefit or that of the depositors. The object of the 
undertaking was to insure an employer against the fraudulent 
acts of an employee, not to insure an employer against his own 
fraudulent acts. When the person whose conduct is insured 
ceases to be an employee, within any fair and reasonable inter- 
pretation of the term as used in the policy, the insurer’s liability 
should cease, unless he has notice of the change. So we conclude 
that the facts disclosed by the record on this appeal constitute a 
complete defense, and that the judgment and order appealed 
from should be reversed. 

McCoy, J., taking no part in the decision. 
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WHITING, J. 

While | agree that the judgment of the trial court should be 
reversed, | cannot concur in the reasoning found in the fore- 
going opinion. 

[ consider the representations and promises made in the appli- 
cation for policy or bond immaterial, for the reason ~~ such 
policy does not comply with the provisions of section 1855, Civil 
Code. I cannot agree that the question is the effect of Carroll’s 
becoming owner of the larger portion of the stock, and becoming 
practically master of the corporation. So far as the appellant 
knew or seemed to care at time of issuing bond, Carroll may 
have owned a large share of the stock, and been one of the di- 
rectors. | apprehend a bonding company would consider the 
“moral hazard” less in the case of a party heavily interested in 
the welfare of the bank than where such party had little or no 
interest therein. 

(in the other hand, | cannot agree that the Georgia case cited 
in the foregoing opinion has any application to the bond in this 
case. In that case the provisions of the policy were such as to 
cover the acts of the employee, even when he ceased entirely to 
perform the duties of the position he occupied at time policy was 
issued. ‘There was nothing in the policy before us that permitted 
the appointment of the employee to another position, and, while 
| believe that, under the principles laid down in Am. Tel. Co. vs. 
Lennig, 139 Pa. 594, 21 Atl. 162, Nat. Mechanics’ Banking Ass’n 
vs. Conkling, 90 N. Y. 116, 42 Am. Rep. 405, note, City of N. Y. 
vs. Kelly, 98 N. Y. 467, 50 Am. Rep. 699, Reubens vs. Joel, 13 
N. Y. 496, and First Nat. Bank of Baltimore vs. Gerke, 68 Md. 
449, 13 Atl. 358, 6 Am. St. Rep. 453, the appellant would have 
been holden, if Carroll had remained assistant cashier, even if 
he had, in the ordinary run of business, been called upon to per- 
form the duties of cashier, yet, when he was chosen to be the 
cashier, and was thus removed from the supervision of any 
superior, such as would be over him when he was assistant cashier 
there was a material change in the moral hazard, and the bond 
ceased to indemnify the respondent for his acts. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


PASKUSZ er AL. 
VS. 


PHILADELPHIA CASUALTY CO#* 


CREDIT INSURANCE—"AND.” 

A credit insurance policy limited defendant's liability as to old customers 
to those who possessed a rating expressed in “Schedule A,” or 
possessed a capital “and” credit rating other than those contained in 
a specified list, or were rated entirely blank as to both capital and 
credit, or whose names were not printed in a designated mercantile 
agency book. Held, that the word “or” could not be substituted for 
“and” in the clause referring to customers possessing a capital and 
credit rating other than those contained in the list, and hence an old 
customer, rated by the mercantile agency as “ 4,” which re- 
ferred to credit only, and not to capital, was not covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 385-394; vol 8, 


cee 


Pp. 7575.) 


CREDIT POLICY—INITIAL LOSS. 
Where a oredit insurance policy excepted an initial loss of $750, the in- 
sured was not entitled to recover thereunder for a loss of $195.30. 


(For other cases, see Insurance, Dec. Dig. § 432.) 


Appeal from Trial ‘Term, New York County. 

Action by Jacob Paskusz and others against the Philadelphia 
Casualty Company. From a judgment for plaintiffs, defendant 
appeals. Reversed and dismissed. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Dowling, JJ. 


FRANK H. Puarr, for Appellant. 
Epwarp Peticor, for Respondents. 
Scorr, J. 

Defendant appeals from a judgment rendered by the court with- 
out a jury. The action is upon a credit insurance bond or policy. 
The plaintiff seeks to recover two losses occasioned by the bank- 
ruptcy of one Annie Scheinberg, who owed plaintiff $4,990.82, 
and by the failure of the Sanders Manufacturing Company, which 
owed plaintiff $195.30. The controversy is as to the Scheinberg 
loss, and the question presented is whether or not that loss is 
covered by the terms of the bond or policy. On July 20, 1907, 
defendant issued a bond or policy to plaintiff to run until Sep- 
tember 19, 1907. On September 27, 1907, defendant issued a 


* Decision rendered, Noy. 3, tort. 131 N. Y. Supp. 421. 
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renewal policy to run from September 20, 1907, to September 20, 
1908. On October 21, 1907, Annie Scheinberg was adjudged a 
bankrupt. The first policy above mentioned limited defendant's 
hability solely by what is termed “experience” which confined 
the insurance to indebtedness incurred by “old” customers of 
plaintiff. The second policy (upon which this action is brought) 
was designed to extend the insurance, so as to cover indebtedness 
incurred by “new” customers as well as “old.” Of course, the 
test of “experience” would be inapplicable to “new” customers, 
and consequently the new policy established a different stand- 
ard whereby to determine the risk which defendant assumed. 
Attached to the policy and made a part of it is a schedule, called 
“A,” indicating the risk which the defendant assumed. ‘This 
schedule contained a list of letters and figures indicating the rat- 
ings published by a specified mercantile agency. ‘These ratings 
ran from Aa-A1 to G-3%, and to the list was appended the 
following statement : 

“Customers of the indemnified possessing one of the capital 
and credit ratings as specified in the above schedule shall be 
covered for an amount not exceeding the sum set opposite such 
customer's rating thereon.” 

Then followed the definition of “old” and “new” customers, 
under which Annie Scheinberg would be classed as an “old” 
customer. As to such customers the policy provided as follows: 

“TT—Subject to the terms and conditions of the attached 
bond and this rider, old customers of the indemnified possessing 
a capital and credit rating other than as specified in the above 
schedule, or who are rated entirely blank as to both capital and 
credit, or whose names are not printed in the designated mercan- 
tile agency book, shall be covered for goods shipped during the 
term of the attached bond, for an aimount not exceeding the 
highest indebtedness such customers owed to the indemni- 
fied at one time, for goods shipped by the indemnified to such 
customer within eighteen months prior to shipping the first item 
of the goods wholly or partly included in the account upon which 
the loss was incurred, not exceeding, however, the amount paid 
upon such highest indebtedness during said period.” 

Annie Scheinberg’s rating by the designated mercantile agency, 
during the period covered by the policy, was “———— 4.” This 
the trial court has found to be both a capital and credit rating, 
but that finding was clearly inadvertent, as appears by reference 
to a “Key to Ratings” read in evidence, from which it appears 
that such a rating as was given to Annie Scheinberg relates to 
credit only, and not to capital. Annie Scheinberg, therefore, 
during the period covered by the policy, was an “old” customer 
having a rating not included in the list of ratings included in 
Schedule A, and was rated only as to credit, and not as to capital. 
An indebtedness from her is not, therefore, covered by the letter 
of the contract, which limits defendant’s liability as to old cus- 
tomers to those who (1) possess a rating embraced in Schedule 
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A; or, failing that, (2) possess a capital and credit rating other 
than those contained in the list; or (3) are rated entirely blank 
as to both capital and credit ; or (4) whose names are not printed 
in the designated mercantile agency book. It will be seen that 
none of these classes embraces a customer, like Annie Scheinberg, 
whose name was printed in the agency book, and who had a rat- 
ing therein as to credit, but not as to capital. 

|1] The respondent urges, in support of the judgment, that 
any ambiguity in the terms of the contract must be resolved 
most favorably to the insured. Such is no doubt the accepted rule 
(Rickerson vs. Hartford Fire Ins. Co., 149 N. Y. 307, 43 N. E. 
856) ; but there is no room for its application here, since the lan- 
guage of the contract is entirely unambiguous. It is also urged the 
word “or” should be substituted for “and” in the description of 
persons whose debts are insured against, hereinbefore designated 
“(2),” so that the policy will be read so as to cover indebtedness 
owing from old customers possessing ‘‘a capital or credit rating 
other than” one of those contained in the list of ratings included 
in Schedule A. There are undoubtedly cases in which the courts, 
in order to carry into effect the evident intention of the parties, 
will substitute ‘‘or’ for “and,” or vice versa; but there must 
be something in the context or elsewhere to clearly indicate what 
the intention of the parties was. Otherwise, to make such 
change would be to make a new contract for the parties. We 
find nothing in the context, or in any other circumstances, to 
suggest that the parties intended to make any other contract than 
that which is indicated by the language which they used. That 
language clearly excludes the indebtedness of Annie Scheinberg 
from the protection of the policy, and, in so far as the judgment 
appealed from rests upon a claim for indemnity against her in- 
debtedness, it is erroneous. 

|2] The policy provides only for the payment of losses exceed- 
ing what is termed an “‘initial’’ loss of $750. Since Annie Schein- 
berg’ s indebtedness, as we consider, is not covered by the policy, 
there remains only the claim upon the indebtedness of the Sanders 
Manufacturing Company, which is much less than the stipulated 
initial loss. It cannot, therefore, be recovered. This result neces- 
sitates a reversal of the judgment and, as the essential facts can- 
not be changed upon a new trial, the complaint will be dismissed. 

Judgment reversed, and complaint dismissed, with costs to the 
appellant in this court and the court below. All concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


GRAF 
VS. 
NATIONAL SURETY CO.* 


BURGLARY INSURANCE—CONSTRUCTION OF POLICY. 
It did not constitute a “change in the conditions and circumstances of the 
risk,” within a burglary policy, to permit workmen to be employed in 


painting insured’s house and relaying floors therein without first ob- 
taining insurer’s written consent. 


Appeal from Appellate ‘erm. 

Action by Joseph L. Graf against the National Surety Com- 
pany. From a determination of the Appellate Term (70 Misc. 
Rep. 243, 126 N. Y. Supp. 616), reversing a judgment of the 
Municipal Court, plaintiff appeals. Reversed, and original judg- 
ment affirmed. 


See, also, 143 App. Div. 932, 128 N. Y. Supp. 1125. 


Argued before Ingraham, P. J., and Laughlin, Miller, Scott, 


and Dowling, JJ. 


ALEXANDER ROSENTHAL, for Appellant. 

Josepu T. Macrr, for Respondent. 

Scort, 

Plaintiff appeals from a determination of the Appellate Term, 
reversing a judgment of the Municipal Court, and ordering a 
new trial. ‘The action is upon a policy of burglary insurance, and 
the sole question presented is whether or not it constituted a 
“change in the conditions and circumstances of the risk” to permit 
workmen to be employed in painting plaintiff's house and relay- 
ing floors therein, without first obtaining the written consent of 
the defendant. 

There can be, we think, but one answer to this proposition, and 
that is the negative. If it appeared that plaintiff had wholly 
turned the house over to workmen, a different question might 
be presented; but that was not the case made by the evidence. 
The plaintiff's tried servants remained in the house, and plaintiff 
himself, or some member of his family, slept in the house, ex- 
cept on Saturday and Sunday nights, when they were in the 
country. ‘To apply the rule contended for by defendant would 
amount to holding that, in the case of burglary insurance upon 
a dwelling house, the policy would be avoided whenever any 


* Decision rendered, Nov. 3, 1911. 131 N. Y. Supp. 548. 
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workman, such as a plumber or gas-fitter, was called in to do 
repairs. We cannot accede to any such stringent rule. 

The determination of the Appellate Term must be reversed, 
and the judgment of the Municipal Court affirmed, with costs 
to the appellant in this court and the Appellate Term. All 
concur. 


SUPREME COURT CF NEBRASKA. 


STATE 
US. 
AMERICAN SURETY CO. (No. 16,559.)* 


FOREIGN CORPORATIONS — REGULATION—FILING STATE- 
MENT. 

Insurance companies are not included in the title of article 2, c. gla, 
Comp. St. 1911, and are not required to comply with the require- 
ments of that act by filing in the office of the Attorney General*the 
statement described therein. 


(For other cases, see Insurance, Dec. Dig. § 23.) 


(Additional Syllabus by Editorial Staff.) 
“TRADE”—“‘COMMERCE.” 
A corporation engaged in the insurance business is not engaged in “trade” 
‘or “commerce,” within the meaning of Laws 1905, c. 162, $ 4, re- 
quiring corporations to file statements with the Attorney General. 


(For other cases, see Insurance, Dec. Dig. §$ 23.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1287-1298; vol. 
8, pp. 7606-7607, 7037-7042. ) 


Appeal from District Court, Lancaster County ; Cornish, Judge. 
Action by the State against the American Surety Company. 
From a judgment for defendant, the State appeals. Affirmed. 


W. T. Titompson, G. G. Martin, and G. W. Ayres, for the 
State. 

MontcoMEry & Hatt and Hat, Woops & Bisnop, for Ap- 
pellee. 

REESE, C. J. 

This action was commenced in the district court for Lancaster 
County; by the Attorney General on behalf of the state, to en- 
join the defendant from transacting or carrying on the business 
of a surety company within the state ; the averment of the petition 
being that it had failed and refused to file in the office of the 


* Decision rendered, Nov. 14, 1911. 133 N. W. Rep. 235. Syllabus by 
the Court. 
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Attorney General the statement required by section 4, art. 2, ¢. 
gia, Comp. St. 1911. It is alleged in the petition, in substance, 
that the defendant is a corporation, incorporated under the laws 
of the state of New York, and is engaged in the transaction of 
the business of a surety company in this state, having established 
agents throughout the state; that it is not a Nebraska corpora- 
tion, nor a corporation whose stockholders are personally liable 
for its debts, and is not engaged in any of the lines of business 
named in the exception contained in section 4 of the anti-trust 
laws of this state; that, as the defendant corporation is engaged 
in business in this state, it is its duty to file the statement in 
the office of the Attorney General, as required by said act, but 
that it has refused to do so, and that by reason of its failure 
to comply with the law, it is unlawfully engaged in business 
in this state. ‘The prayer is that it be enjoined from further 
carrying on its business within the state. The defendant de- 
murred, upon the ground that said petition did not state facts 
sufficient to constitute a cause of action. ‘lhe demurrer was 
sustained by the district court, and the cause dismissed. Plain- 
tiff stood upon its petition, and appeals, assigning as error 
the ruling in sustaining the demurrer. 

[1] A wide range is taken in the briefs, and many questions are 
therein presented, and were also discussed in the oral arguments. 
The principal and underlying question involved is as to the 
construction to be given to what is known as the “Anti-Trust 
Law” of this state. An act, commonly known as the “Junkin 
Act,” was passed by the Legislature in 1905 (Laws 1905, c. 162), 
the title to which is, “An act to protect trade and commerce 
against unlawful restraints and monopolies, and to prohibit the 
giving or receiving of rebates on the transportation of property, 
and to provide a penalty for the violation thereof.” Section 4 
of the act is as follows: “That from and after the thirtieth day 
of June, in the year 1906, no corporation, joint stock company, 
or other association, whose stockholders are not personally liable 
for their debts, except corporations incorporated under the 
laws of the state of Nebraska, and common carriers and corpora- 
tions owning or using property exclusively in connection with the 
business of transportation and corporations engaged in furnish- 
ing additional accommodations to passengers as such while being 
carried by such carriers, shall engage in business within this state, 
or continue to carry on such business, unless it shall comply with 
the following conditions.” ‘The conditions imposed are too long 
to be here copied, and it is only necessary to say that the cor- 
porations included within the provisions of the act are required 
to file a statement in the office of the Attorney General, making 
quite a complete showing of the organization and financial status 
of the corporation or association. This statement the defendant 
did not file, and claims that it, being an insurance company, is 
not required so to do by the act. As will be observed, the title 
to the act is to protect “trade and commerce” against unlawful 
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restraints and monopolies. It is insisted by defendant that the 
insurance business cannot be held to be included within those 
two words; that if it cannot be so included the provisions of 
section 4 are not to be applied to it. This last proposition is con- 
ceded by the Attorney General’s department, but it is strenuously 
insisted that that business is included, and that foreign insurance 
companies are required to file the statement ; and hence that duty 
is devolved upon defendant. The demurrer admits all well- 
pleaded issuable material facts alleged; and hence it is taken as 
true that the defendant is a foreign corporation doing business in 
this state, that its stockholders are not personally liable for its 
debts, and that it is not within the exception contained in section 4 
of the act. ‘The sole question to be here decided is, Is defendant 
engaged in “trade” or “commerce” within the meaning of the title 
to the act?) The terms “trade” and “commerce” have received 
a great number of definitions by the courts, but cannot all be ap- 
plied to this case. We should keep in view the sense and connee- 
tion in which they occur in the act under consideration. 

One of the cases cited by the Attorney General is In re Pinkney, 
47 Kan. 89, 27 Pac. 179. he title to the act under consideration 
in that case was, “An act to declare unlawful trusts and combi- 
nations in restraint of trade and products, and to provide penal- 
ties therefor.” Laws 1889, c. 257. Ina section of the act it was 
provided that all contracts or arrangements to control the cost or 
rate of insurance were prohibited. ‘The Supreme Court of Kansas 
held (correctly, we think) that the title to the act was sufficiently 
comprehensive to include “trusts and combinations” in restraint 
of insurance; that in the sense in which the word “trade” 
was used in the title it would include business, occupation, em- 
ployment, etc., and that a “combination” in restraint of the busi- 
ness of insurance could be prohibited under the title to the act. 
When we compare the titles to the two acts and the purposes of 
the Legislature in the two instances, we are unable to derive 
much benefit from a consideration of the Kansas case. The 
decision was rendered by two of the three judges, and they say, 
“We reach the conclusion, not without some doubt, however, that 
the provision of the act with reference to insurance is not foreign 
to the title of the act,” nor violative of the Constitution. One 
member of the court dissented. In the majority opinion, it is 
said: “The meaning given by the Legislature to the terms used 
for expressing the subject of the act should be considered by the 
court in determining the sufficiency of the title. While the Legis- 
lature cannot extend the scope of the title by giving to a word 
therein a definition which is unnatural and unwarranted by usage, 
still, if the word admits of the construction given to it by the 
Legislature, and can be properly used in a sense broad enough to 
include the provisions of the act, the intention of the Legislature 
is entitled to great weight in determining the sufficiency of the 
title’—citing Woodruff vs. Baldwin, 23 Kan. 491. It is to be 
observed, as we have shown, that the title to the act then under 
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consideration was to declare unlawful trusts and combinations in 
restraint of trade and products. In the majority opinion, it is 
held that the language of the title is of doubtful meaning, whether 
in an extended or limited sense, and that the provision of the first 
section of the act wiich declares, “that all arrangements, contract, 
agreements, trusts or combinations between persons or corpora- 
tions * * * which tend to advance, reduce or control the 
price or the cost to the producer or to the consumer of any such 
products or articles, or to control the cost or rate of insurance 
* * * are hereby declared to be against public policy, un- 
lawful, and void,” shows an interpretation or meaning given to 
the word “trade” in its extended sense, and that the act was there- 
by brought within the protection of the Constitution. In the act 
now under consideration, we have no such aid, but are limited 
to the words “trade and commerce” in the sense in which they are 
used in the title, unaided by legislative interpretation, as in the 
Kansas case. 

In Queen Ins. Co., vs. State, 86 Tex. 250, 24 S. W. 397, 22 
L. R. A. 483, the title to the act under which the suit was brought 
was, “An act to define trusts, and to provide for penalties and 
punishment of corporations persons, firms, and associations of 
persons connected with them, and to promote free competition 
in the state of Texas.” Laws 21st Leg. c. 117. The suit was 
against some fifty seven insurance companies, and it was alleged 
that they had combined tegether to fix the rate of commissions 
of local insurance agents, and to fix and establish uniform rates 
of insurance throughout the state, and which they were enforcing 
to the detriment of the public, and the relief sought was an in- 
junction, restraining the accused companies from doing business 
within the state. Under this title, the act defined trusts to be a 
combination of capital, skill, or acts, by two or more persons, 
to create or carry out restrictions in trade; to fix any standard 
or figure whereby the price of any article or commodity of mer- 
chandise, produce, or commerce intended for sale, use, or con- 
sumption, to the public, should be controlled or established; or 
to enter into any contract, by which they shall bind themselves 
not to sell or dispose of any article or commodity, or article of 
trade, merchandise, use, commerce, or consumption below a com- 
mon standard-figure, or settle the price thereof between them- 
selves and others. The Supreme Court of that state held that 
insurance did not come within the terms of the act, holding, in 
effect, that it was neither “trade,” “commerce,” nor “commodity,” 
and the injunction was denied. 

The case of Beechley vs. Mulville, 102 Iowa, 602, 70 N. W. 
107, 63 Am. St. Rep. 479, is cited by the Attorney General. In 
that case, the statute under consideration: provided that, if anv 
corporation, organized for transacting or conducting any kind of 
business in the state, or any partnership or individual, shall create 
enter into, become a member of, or party to, any pool, trust. 
agreement, combination, or confederation with any other cor- 
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poration, partnership, or individual, to regulate or fix the price 
of oil, lumber, coal, grain, flour, provisions, or any other com- 
modity or article whatever, such persons should be guilty of a 
conspiracy, etc. A number of persons entered into a conspiracy 
to fix insurance rates, imposing penalties and a loss of business 
upon any agent who should deviate from the standard of prices 
and rates fixed. The action was for damages by one of the con- 
spirators against the others, upon the ground that he had refused 
to continue to be governed by the “compact,” and for such refusal 
his business had been destroyed by his co-conspirators. It was 
contended by the defense that the business of insurance was not 
within the provisions of the act, and that their compact or agree- 
ment was lawful. But the court held otherwise, basing its deci- 
sion on the sweeping language of the act. It was also held that 
the plaintiff could not recover, as the action of the defendants 
was but carrying out the written compact between themselves 
and plaintiff. 

The case of Betz vs. Maier, 12 Tex. Civ. App. 219, 33 S. W. 
710, cited by plaintiff, affords little, if any, light upon the question 
before us. The appellee in that case had levied an attachment 
upon an iron safe belonging to the appellant, who was an insur- 
ance agent; the safe being used by him in his business as a 
receptacle for the safe-keeping of his policies and other papers 
in use in his business. He claimed the safe was exempt under 
the statute, which exempted all tools, apparatus, and books be- 
longing to any trade or profession. It was held that under the 
rule requiring a liberal construction of exemption laws the safe 
was exempt; the business of an insurance agent being a trade 
or profession. 

[2] As applicable to the statute now under consideration, we 
can gather but little light from the decided cases. This is not a 
case involving the question of the legality or illegality of any trust 
agreement or combination. It may be that, had the Legislature 
in specific terms, as in the Kansas case (In re Pinkney, supra), 
included the subject of insurance in the section requiring the 
fling of the statement, that fact might have furnished a legislative 
construction or interpretation of the words “trade and com- 
merce,” as used in the title, and thus brought the provision within 
it. But such is not the case. ‘The whole trend of the title seems 
to be to “protect trade and commerce from unlawful restraints 
and monopolies” in the traffic and transportation of property. 
Such seems to be the purpose of the whole act, with nothing to 
show a different intent. It is true that the words might have 
been used in a different sense, but the context seems to limit their 
meaning. ‘This being true, it must be apparent that the require- 
ment of the annual statement, as provided for in the fourth section 
of the act, applies only to the quality of “trade and commerce” 
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referred to in the title, and that insurance companies are not 
included. 

The judgment of the district court is affirmed. 

Rose, J., took no part in this decision. 
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LIFE. 
UNITED STATES DISTRICT COURT. 


D. MASSACHUSETTS. 
In RE EDWARD L. LOVELAND, Banxrupt.* 


Although statute protects beneficiary from creditors in sweeping terms, 
if the right to change the beneficiary is reserved the creditors can 
seize the policy or its value in bankruptcy proceedings. 


Although statute protects beneficiary from creditors in sweeping terms, 
if the right to change the beneficiary is reserved the creditors can 
seize the policy or its value in bankruptcy proceedings. 


On Petition for Review of Referee’s Order Denying Petition 
of Trustee for the Surrender to him by the Bankrupt of a cer- 
tain Policy of Life Insurance. 

Donce, J. 

The policy here in question was issued by the Prudential In- 
surance Company of America at Newark, N. J., September 23, 
1902. The bankrupt is named in it as the insured. The insurer 
agrees by it to pay $2,000, at the expiration of twenty years from 
its date, provided the insured be then alive, or in case of his 
death within the twenty years, upon proof of his death. The 
amount thus payable is to be paid to the bankrupt if living at the 
expiration of the twenty years, or, in case of his prior death, 
to his wife if living, otherwise to his executors, administrators 
or assigns. The policy provides that the insured may at any 
time change the beneficiary by written notice to the insurer, and 
thereby terminate the former beneficiary’s rights. It also pro- 
vides that he may surrender it to the company for its cash sur- 
render value. 

On the bankrupt’s behalf it is claimed that he is entitled to hold 
the policy by virtue of Sec. 6 of the Bankruptcy Act, because 
“exempt” under the state laws in force at the time of his bank- 
ruptcy. The state laws relied on are Mass. Rev. Laws, Ch. 118, 
Sec. 73, or Mass. Acts of 1907, Ch. 576, Sec. 73, to the same 
effect. The facts are not disputed and have been presented in 
an agreed statement. The policy had a cash surrender value at 
the time of the bankruptcy, this has been ascertained and stated 
according to Sec. 70 a (5) of the Bankruptcy Act, the thirty 
days therein mentioned have expired, but the bankrupt has neither 
paid nor secured the cash surrender value to the trustee. There 
is no claim that any of the premiums heretofore paid on the 
policy were paid in fraud of creditors. 

If the policy is exempt under Massachusetts laws, the provi- 
sions of Sec. 70 a (5) of the Bankruptcy Act do not apply to it, 
and it is exempt under Sec. 6. Holden vs. Stratton, 198 U. S. 


* Decision rendered, Jan. 22, 1912. 
Vol. XLI.—13. 
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202. It was also held in the same case that under a state law 
which exempted from all liability for any debt, “the proceeds 
or avails of all life insurance,” the following policies insuring 
the life of the bankrupt were exempt and did not pass to the 
trustee in bankruptcy, (1) a full paid non-participating policy 
for $2,000, payable to the bankrupt’s wife, or if she did not sur- 
vive him to his executors, administrators or assigns, (2) a ‘‘semi- 
tontine” policy for $5,000, upon which all the agreed premiums 
had been paid, payable to the bankrupt’s wife upon his death, or 
in case of her prior decease to his executors, administrators or 
assigns ; with the provision that upon the completion of a period 
of twenty years, not then expired, he or his assigns, if creditors, 
might surrender the policy and receive its full cash value, or 
a non-participating policy, payable to his wife, or to his execu- 
tors, administrators or assigns if she was not then living, or might, 
instead of taking either of these two courses, keep the policy in 
force, withdrawing in cash the surplus to its credit, or using the 
same to purchase additional insurance. Both the above policies 
were held within the broad terms of the state statute above 
quoted. This the court regarded as intended to give to the term 
“life insurance” a broad and popular meaning and thus to pro- 
vide an exemption wider in its scope than the exemption allowed 
by the legislation of other states upon the same subject. 198 U. 
S. p. 210. 

The exemption allowed in Massachusetts is expressed in the 
following terms :— 

“If a policy of insurance is effected by any person on his 
own life, or another life, in favor of a person other than himself 
having an insurable interest therein, the lawful beneficiary there- 
of, other than himself or his legal representatives, shall be en- 
titled to its proceeds against the creditors and representatives of 
the person effecting the same.” 

The above is followed later in the same section by this further 
provision :— 

“Every policy of life insurance made payable to or for the 
benefit of a married woman, or after its issue assigned, trans- 
ferred or in any way made payable to a married woman, or to 
any person in trust for her or for her benefit, whether procured 
by herself, her husband or by any other person, and whether 
the assignment or transfer is made by her husband or by any 
other person’, shall inure to her separate use and benefit, and 
to that of her children.” 

That these provisions are not to be construed as applying to 
the ordinary life insurance policy alone, but as including paid 
up endowment policies as well, is settled by the decision of the 
Massachusetts Supreme Court in Bailey vs. Wood, 202. Mass. 
549. But it is also obvious that the Massachusetts provisions re- 
ferred to are by no means so broad in their scope as those en- 
acted by the state of Washington, which were under considera- 
tion in Holden vs. Stratton above cited. To be exempt under 
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s 
the Massachusetts provisions, the policy must be in favor of a 
person other than the insured debtor, and it is only the “lawful 
beneficiary thereof other than himself or his legal representa- 
tives” who is entitled to the proceeds against his creditors. 

Under this policy the bankrupt’s wife is the lawful beneficiary 
thereof, but not without reserve, as in Bailey vs. Wood above 
cited, nor subject only to the contingency of her death before his, 
as in Holden vs. Stratton above cited. Her beneficial interest 
is subject to the further contingency of his living until after the 
expiration of the twenty year period, and also to the contin- 
gency of a change of the beneficiary by him within that period. 
It is only in case he dies before September 23, 1922, not having 
surrendered the policy or changed the beneficiary, and she sur- 
vives him, that she is to receive anything under the policy. If 
he lives until after the date mentioned, she will have no rights 
under the policy. It will inure to his benefit, not hers. Before 
that time, he may, at his option, prevent the policy from inuring 
to her separate use and benefit and secure that use and benefit to 
himself or his legal representatives. 

The mere fact that a policy contains a provision making it 
payable to a married woman, however that provision may be 
limited or to whatever conditions it may be subjected, I am un- 
able to regard as all that the statute requires for the purpose of 
exempting the policy. The statute is obviously intended to se- 
cure the result of preserving the benefit of the policy to her or 
her children, independently of the insured or his representatives. 
If the provision for payment to her is not adapted to secure this 
result, it can hardly be such a provision as the statute contem- 
plates. 

If the insured has retained rights in the policy at the time 
of his bankruptcy available to him or his representatives, these 
are rights which he could have transferred, and therefore rights 
passing to his trustee in bankruptcy under Sec. 70 a (5). In 
Blinn vs. Dame, 207 Mass. 159, the Massachusetts Supreme 
Court held that the insured under a twenty year endowment 
policy, payable to him at the expiration of that period, or if he 
should die before -its expiration, then to his children if they 
survived him, and which reserved to him the right to surrender 
the policy to the company at any time or to assign it, had rights 
under the policy which would pass under a general assignment 
by him of all his property, notwithstanding the provisions of the 
Massachusetts statutes which have been quoted, entitling the 
lawful beneficiary to the proceeds of a policy in favor of a per- 
son other than the insured himself. Had the beneficiary been 
his wife instead of his children, no reason appears for suppos- 
ing that the decision would have been different. In a policy 
originally payable to her or for her benefit, a married woman’s 
rights, so: far as creditors are concerned, appear to be the same 
as those of any beneficiary other than the insured; though she 
is the only beneficiary protected against creditors when made 
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such, not originally, but by subsequent assignment or transfer. 
Bailey vs. Wood, 202 Mass. 562, 570. In view of the construc- 
tion of the Massachusets Statute which was adopted in Blinn vs. 
Dame by the highest court of the state, I must hold that the 
policy here in question is not within the statutory exemption. 
Decisions in bankruptcy in other jurisdictions have been cited, in 
which, upon facts somewhat similar, a different result has been 
reached. In most, if not all, of these cases, the statutory exemp- 
tion relied on has been more liberal in its terms than that provided 
under the laws of Massachusetts. In none of the cases referred 
to had the state law involved, been construed by the highest court 
of the state as in Blinn vs. Dame. 

[t appears by the agreed statement that four premiums becom- 
ing due under the policy were paid with money provided by the 
bankrupt’s wife. But in view of the other facts agreed, I see no 
way in which this fact can be regarded as material. 

I must, therefore, reverse the order made by the Referee and 
direct that the policy in question be surrendered to the Trustee 
according to his petition. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First DIstTrRIctT. 


MULLER 
US. 


SWANTON ert at. (Civ. 534.)* 


AUTHORITY OF AGENT. 


Where defendant executed a note for a life insurance premium to a solicit- 
ing agent under a private agreement that defendant should not be 
called on to pay the same, and the note having been transferred to the 
insurance company and payment demanded, defendant, after explaining 
the facts to defendant’s general state agent, was informed by him that 
the company would look to the soliciting agent for settlement, and 
would give defendant no further trouble in the matter, the insurance 
company was not bound by such agreement; the same being beyond 
the local manager’s authority and without consideration. 


(lor other cases, see Insurance, Dec. Dig. § 88.) 


Appeal from Superior Court, Santa Cruz County; Lucas F. 
Smith, Judge. 


Action by Joseph Muller against F. W. Swanton and others. 


* Decision rendered, Oct. 13, 1911. Rehearing denied, Nov. 11, 1911. 
119 Pac. Rep. 200. 
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Judgment for defendant Swanton and plaintiff appeals. Re- 
versed. 


Pack, McCurcnrin & Knicut, for Appellant. 

Wan. T. JErER, for Respondent. 

KERRIGAN, J. 

‘This is an appeal by the plaintiff from a judgment in favor 
of defendant F. W. Swanton, and from an order denying plain- 
tiff's motion for a new trial. A former judgment in the same 
action in favor of said defendant was reversed by the ee 
Court. Muller vs. Swanton et al., 140 Cal. 249, 73 Pac. 994. 
The action is on a promissory note for $1,222 which was ex- 
ecuted by the defendant to W. B. Fonville and indorsed by 
Fonville to the New York Life Insurance Company, and by it, 
in turn, indorsed to the plaintiff merely for the purpose of col- 
lection. ‘The answer does not deny the due execution of the 
note, nor that it was indorsed to the insurance company prior 
to maturity, but sets forth that there was no consideration for the 
note; that it was obtained by fraud; that the insurance company 
gave no consideration for the note, and took it with notice of the 
circumstances under which it was made. 

The facts are these: \V. B. Fonville was sent to this state by 
the home office of the New York Life Insurance Company to solicit 
insurance independently of the local office, of which the general 
manager was one A. G. Hawes. In carrying out this object, Fon- 
ville called on the defendant in Santa Cruz with a view to writ- 
ing a policy of insurance on defendant’s life or the life of some 
member of his family, and represented to defendant that, if he 
could do so, it would be a lead to others to apply for insurance in 
the company represented by him, as defendant’s family was well 
known in that part of the state. He also told defendant that, if 
he succeeded in writing a named amount of large insurance, he 
would be installed in the position occupied by Hawes as the 
Pacific Coast representative of the insurance company, a position 
carrying a salary of $20,000 a year. After much solicitation on 
the part of Fonville, Swanton finally consented to allow him to 
write a policy insuring the life of defendant’s father for $10,000, 
with the understanding that the note given by the defendant to 
Fonville for the premium would not have to be paid. In accord- 
ance with this arrangement Fonville procured the issuance of the 
policy by the insurance company, and the defendant made and 
delivered his promissory note for $1,222, the amount of the pre- 
mium, and Fonville gave defendant a written agreement that one- 
half of the premium should be returned, and represented to him 
that, when the other half became due, he (Fonville) would be the 
Pacific Coast agent of the company, and out of his salary could 
well afford to pay it, and would do so. When the note fell due the 
company caused it to be presented for payment, whereupon the 
defendant called on Hawes and explained the circumstances under 
which the note was made; and according to Swanton’s testimony 
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(which however, is disputed by Hawes), the latter said that 
Swanton need give himself no further trouble about the matter, 
that he would take it up with Fonville, and would look to him 
for a settlement. 

The Supreme Court on the former appeal discussed at length 
the insufficiency of the evidence to support the finding in favor of 
defendant, and the court there held that the issuance of the policy 
was a sufficient consideration for the indorsement of the note by 
Fonville, and that there was no evidence showing that the insur- 
ance company took the note with the knowledge of the circum- 
stances under which the defendant executed it, and that, there- 
fore, those circumstances did not constitute a defense to an action 
on the note by the company or its assignee. 

[1] The defendant urges very strongly a point not made pre- 
viously. He argues that even if the note were valid, and the de- 
fenses of fraud and want of consideration unavailing, nevertheless 
the insurance company and its assignee are estopped from enfor- 
cing the payment of the note by reason of what took place between 
him and A. G. Hawes when he called on Hawes, and explained the 
circumstances of the transaction with Fonville. This argument 
is founded upon a finding of the court which reads that Hawes 
“then and there assured the said defendant F. W. Swanton that it 
would be all right, and that he, acting for said company, would 
take the matter up with said Fonville, and would look to him, 
Fonville, for a settlement, and would give said defendant, F. W. 
Swanton, no further trouble in the matter.” There was consider- 
able delay after the conversation between the defendant and 
Hawes, during which the defendant possibly could have proceeded 
against Fonville, and, while the point does not lack plausibility, it 
has some serious defects which it will not be necessary to note, for 
the late Mr. Justice McFarland in the former*opinion anticipated 
this point, and effectually disposed of it in this language: “The 
finding (which is based upon conflicting and very slight evidence ) 
that, after the note was due and its payment demanded, the mana- 
ging agent at San Francisco told the respondent for the company 
that he would look to Fonville for a settlement, and would give 
respondent no further trouble about the matter, is immaterial ; for, 
in the first place, he had no authority to bind the company by such 
a promise, and, in the second place, the promise was without any 
consideration.” 

The evidence on the second trial was in no material particular 
different from that given on the former trial. There is nothing 
new in the case, and the views expressed by the Supreme Court 
upon the former appeal must control, and we perceive no reason 
why the trial court did not give effect to those views by permitting 
plaintiff to recover on the note. 

For the foregoing reasons the judgment and order are reversed. 


We concur: Lennon, P. J.; Hall, J. 
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SUPREME COURT OF SOUTH CAROLINA. 


ROWE 


US. 
* 


UNITED STATES INDUSTRIAL LIFE INS. CO. 
OF CHARLESTON.* 


RULES—ADOPTION—EFFECT. 


An insurance company is entitled to adopt reasonable rules for the con- 
duct of its business, and these, when brought to the notice of the in- 
sured, are binding on him to the same extent as if declared in ex- 
press terms to be a part of the contract, and, when printed in a 
receipt book given to insured, in which weekly premiums were 
entered as paid, became a part of the contract. 

(For other cases, see Insurance, Cent. Dig. § 218; Dec. § 135.) 

FORFEITURE—WAIVER OF REQUIREMENTS—QUESTION FOR 
JURY. 

Where, in an action on an industrial policy, it was shown that defendant 
had failed to insist on compliance with its rules and regulations con- 
cerning forfeiture for nonpayment of premiums for a certain number 
of weeks, whether such failure amounted to a waiver was for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from Common Pleas Circuit Court, Charleston County ; 
Ernest Gary, Judge. 

Action by Ella Rowe against United States Industrial Life 
Insurance Company of Charleston. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


NATHANS & SINKLER, for Appellant. 

Wo. H. GrimBatL, for Respondent. 

Gary, A. J. 

This is an action to recover the sum of $140, alleged to be due 
the plaintiff on a policy of insurance, issued by the defendant on 
the life of her husband, John G. Rowe, wherein she was named as 
the beneficiary. 

The defendant interposed the following as a defense to the 
complaint: “That under and by virtue of the conditions of said 
policy it was provided as follows :— 

“7 Should the payment of weekly premiums upon this policy 
be due four Mondays or longer, this policy shall be’ void, and all 
payments hereunder shall be forfeited, said insured shall be out 
of benefit, and the company shall be freed from its liabilities here- 
under. 

“8. Policyholders out of benefits, as per clause 7, may be re- 
instated upon payment of back premiums in full, and upon pass- 


* Decision rendered, Dec. 13, 1911. 72 S. E. Rep. ror8. 
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ing a satisfactory medical examination (but such an examination 
may be waived by the company if it desires to do so,) but the in- 
sured will not be entitled to any benefit under this policy, unless in 
sound health and free from any disease at the timé of such rein- 
statement, and in case death should occur from any cause what- 
ever, within five weeks from the date of such reinstatement, the 
company sffall not be liable to any extent whatever, on account 
of such death.’ 

“That the insured, John G. Rowe, on the 27th of August, 1910, 
under the terms of said policy, was 7% weeks in arrears of weekly 
payments under the said contract agreed to be paid, and under the 
terms of said contract the policy was void, and all payments there- 
under forfeited, and the insured, John G. Rowe, was out of 
benefit, and this defendant freed from its liabilities under said 
contract. That on the 27th day of August, 1910, the said John G. 
Rowe paid to the agent of the defendant, under the terms of con- 
dition eight (8), above set forth, the sum of one dollar and forty 
($1.40) cents, being weekly premium for seven weeks, and there- 
after, on the 21st day of September, 1910, the day of the death of 
the said John G. Rowe, his wife paid to the agent of this defend- 
ant the further sum of eighty (80) cents under the terms of con- 
dition eight (8) aforesaid, being weekly premiums for four weeks. 
That the said John G. Rowe died on the said 21st day of Sep- 
tember, 1910, of a disease from which he was suffering on the 
said 27th day of August, 1910, and death occurred within five 
weeks from said 27th day of August, 1910, whereby, as set forth 
in said conditions seven and eight, this defendant was not liable 
to any extent whatever, on account of said death. That upon 
being informed of the death of said John G. Rowe this defendant 
tendered to the representative of said John G. Rowe the sum of 
two dollars and twenty ($2.20) cents, being premiums paid on the 
27th day of August, 1910, and the 21st day of September, 1910, 
but said representative refused to accept the same, and this de- 
fendant alleges that it is now and has always been ready and will- 
ing, to return the said two dollars and twenty ($2.20 )cents paid 
as aforesaid.” 

On the trial of the case, the receipt book delivered to John G. 
Rowe was introduced in evidence, without objection, which, under 
the head of “Extracts from the rules, regulations, etc., of the com- 
pany.” contained the following: “Policies in arrears more than 
five Mondays become lapsed. No money paid to an agent after 
that time, will effect a revival or continuance of the policy, and 
any agent collecting money after such time, is committing a fraud 
upon both the company and the insured, except he does it in ac- 
cordance with the following plan, which is the only mode of re- 
vival: A written application upon the company’s regular form 
must be made, and with it a deposit of all premiums in arrears. A 
receipt must be given for this deposit, which deposit is not sent to 
company, but is retained at the local office to be returned if the ap- 
plicant be rejected, and to be sent to the company if the applicant 
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be accepted. In no case must premiums in arrears more than five 
weeks be entered upon this book, until after a revival form has 
been sent to and approved by the home office, when the revival 
receipt is to be returned to the agent, and the amount of the 
same receipted in this book. All other entries will be in fraud of 
the company, and not recognized by it. Jn all cases of revival the 
old policy must be surrendered and the form of policy in use at 
the time of revival accepted in its stead.” 

J. S. Thompson, defendant’s secretary, testified on cross-exam- 
ination as follows: “Q. In the first part of your book, where it 
speaks of revival, does not it say before any revival the person 
who is insured shall first make out an application for a revival anc 
get a receipt, and turn in his old policy and get a new policy? 
A. He turns in his old policy, and has it revived. Q. You said it 
was not the custom of the company to collect on a policy which 
was lapsed without a regular form of renewal? A. Yes, sir. Q. 
Don't your books show that you violated that rule in this very 
instance? Didn’t you collect these 7'4 premiums after the policy 
was lapsed? That was in violation of the rule, was not it? A. It 
should have been lapsed after four weeks. Q. Should not there 
have been a renewal under your rule? A. Yes, sir; a revival form 
should have been made out, and the policy reinstated. Q. If the 
policy was lapsed, the rule to get in again was to issue a new 
policy? A. Yes, sir. Q. Didn’t your company violate that rule 
when it accepted these 7% premiums in the life time of the in- 
sured? A. A revival should have been made out.” 

The jury rendered a verdict in favor of the plaintiff for the 
sum of $140, and the defendant appealed upon exceptions which 
will be reported. It will not be necessary to consider the excep- 
tions in detail, as the practical question raised by them is whether 
there was error on the part of his honor, the presiding judge, in 
submitting the question of waiver to the jury. 

[1] It is unnecessary to cite authorities to sustain the propo- 
sition that it is the right and duty of a corporation to formulate 
reasonable rules and regulations for the conduct of its business ; 
and that they are as binding upon the corporation and those deal- 
ing with it after notice thereof as if such rules and regulations had 
been declared, in express terms, to be a part of the contract. 
Therefore, when the insured accepted the receipt book delivered 
to him by the insurance company, with extracts from certain rules 
and regulations therein printed, they became a part of the contract, 
and of course were binding on both parties. 

[2] There was a failure on the part of the defendant to insist 
upon the rules and regulations hereinbefore mentioned, and the 
question whether this was a waiver was properly submitted to 
the jury. Heustess vs. Insurance Co., 88 S. C. 31, 70 S. E. 403. 

Furthermore the court could not have construed the policy of 
insurance in the manner for which the appellant contended, as 
the provisions thereof and the rules and regulations were in some 
respects contradictory, especially since there were other facts in 
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the case with which they were to be considered. Holliday vs. 
Pegram, 89 S. C. 73, 71 S. E. 367. 

It is the judgment of this court that the judgment of the cir- 
cuit court be affirmed. 

Jones C. J., and Woods, J., concur. Hydrick, J., did not sit 
in this case. 


ST. LOUIS COURT OF APPEALS. 


MIssourl. 


CHRISTENSEN 
US. 
NEW YORK LIFE INS. CO* 


LIFE POLICY—CONSTRUCTION—STATUTES. 

Rev. St. 1899, § 7807, provided that no life policy issued after August 
1, 1879, should be forfeited for nonpayment of premium after three 
annual premiums had been paid, but that three-fourths of the value 
of the policy, when a premium matured and was not paid, should be 
computed and taken as a net single premium of temporary insurance 
for the full amount of the policy. By Laws 1903, p. 208, expressly 
applicable only to policies of life insurance “subsequently issued,” 
the insurer was entitled to deduct from three-fourths of the net 
value of the policy, on default in payment of premiums, not only 
the insured’s debt on account of premiums, but also all other debts. 
A policy was issued in 1901, and after the amendment took effect, 
was pledged to the insurer as security for a loan, and in 1905 the in- 
sured made default both in the payment of the premium and interest 
on the loan. Held, that the making of the loan did not constitute a 
new contract, and, the policy having been issued prior to the amend- 
ment, the insurer, on foreclosing its lien, could not deduct the amount 
of the loan and interest from three-fourths of the net value of the 
policy, but could only deduct from such amount ifsured’s indebt- 
edness for premiums in determining the amount applicable to pur- 
chase extended insurance. 


(For other cases, see Insurance, Cent. Dig. $$ 935-9038; Dec. Dig. § 367.) 


NONFORFEITURE—STATUTE—APPLICATION. 

Rev. St. 1809, § 7807, providing for nonforfeiture of life insurance con- 
tracts, becomes a part of such contracts in the form in which it 
exists at the time the contract is made, and prohibits any subsequent 
change or modification thereof between the parties thereto affecting 
the application of the net value of the insurance. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 

STATUTE AS PART OF CONTRACT — AMENDMENT — CON- 
TRACT RIGHTS. 

Where Rev. St. 1800, $ 7807, providing against forfeiture of insurance 
contracts for nonpayment of premiums, became a part of an insur- 


* Decision rendered, Nov. 7, 1911. Rehearing denied, Nov. 25, Io1lI. 
141 S. W. Rep. 6. 





Life.] Christensen vs. New York Life Ins. Co. 201 


ance policy in its original state prior to its amendment by Laws 
1903, p. 208 the contract rights of the parties were not changed by 
such amendment. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


POLICIES—STATUTES—ESTOPPEL. 

Rev. St. 1899, § 78907, provides for the nonforfeiture of insurance poli- 
cies under certain circumstances, and section 7900 declares that the 
preceding section shall not apply if the policy shall be surrendered to 
the company for a consideration adequate in the judgment of the 
legal holder thereof, provided that in no instance shall the policy be 
forfeited for nonpayment of premiums after the payment of three 
annual premiums, but that the holder shall be entitled to pay up or 
extend the insurance, the net value of which shall be equal to that 
provided in the article. A policy for $1,000 was issued to insured 
in 1901, and, four annual premiums having been paid, insured ob- 
tained a loan of $133 thereon in March, 1905 pledging the policy as 
collateral security. No further payment of premiums or irterest on 
the loan having been made, the company foreclosed its lien in ac- 
cordance with the terms of the policy, but contrary to Rev. St. 1890, 
§ 7807, relating to forfeiture by deducting the amount due on the 
loan and premiums in default from three-fourths of the net value of 
the policy, and then with the balance issued extended insurance for 
$867, to expire January 18, 1907. No demand was made for a paid- 
up policy after insured’s default, and he died June 8, 1907; the policy 
with the extended insurance indorsement, being found among his 
papers after his death. Held, that since, under section 7900, insured 
could surrender his policy for a new consideration, which in his 
judgment was adequate, he having suirendered the same in con- 
sideration of defendant’s cancellation of his indebtedness and the 
issuance to him of new extended insurance without objection, and hav- 
ing had the benefit of such extended insurance, his representatives were 
estopped to deny the validity of such transaction because of the 
improper application by the insurance company of the net value of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 367.) 


ACCEPTANCE OF POLICY—PROVISIONS—KNOWLEDGE. 


An insured is conclusively presumed to know the recitals in an insurance 
contract, which he accepts and retains in his possession for a long 
period without complaint. 


(For other cases, see Insurance, Cent. Dig. §$ 219-230; Dec. Dig. § 136.) 


Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

Action by Rose E. Christensen against the New York Life 
Insurance Company. Judgment having been renderéd for plaintiff, 
defendant appealed to the St. Louis Court of Appeals, by which 
the case was transferred to the Springfield Court of Appeals, 
and there affirmed (152 Mo. App. 551, 134 S. W. 100), after 
which the statute under which the case was transferred having 
been declared unconstitutional, it was re-referred to the St. Louis 
Court of Appeals. Reversed. 


Jupson & GREEN, for Appellant. 
Jas. J. O’DononoEr, for Respondent. 
NorTonyl, J. 
The appeal in this case was prosecuted to this court, but it 
was transferred to the Springfield Court of Appeals under the 
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provisions of an act of the Legislature approved June 12, 1909. 
See Laws of Missouri 1909, p. 396. See, also section 3939, R. S. 
1909. Afterwards the Springfield Court of Appeals disposed of 
the case through an opinion prepared by Judge Cox of that court, 
which may be found reported under the title of Christensen vs. 
Life Ins. Co., 152 Mo. App. 551, 134 S. W. 100. Subsequently 
the Supreme Court declared the legislative act which purported 
to authorize the transfer of cases from one court of appeals to 
another for hearing and determination to be unconstitutional, as 
will appear by reference . the cases of State ex rel. Dunham vs. 
Nixon, 232 Mo. 98, 133 S. W. 336, State ex rel. Dressed Beef, 
etc., Co. vs. Nixon, 232 Mo. 496, 134 S. W. 538, and State ex rel. 
O’Malley vs. Nixon 233 Mo. 345, 138 S. W. 342. Because of such 
ruling of the Supreme Court, the case was thereafter transferred 
by the Springfield Court of Appeals to this court, on the theory 
that jurisdiction of the appeal continued to reside here and the 
proceedings had in the Springfield Court with reference thereto 
were coram non judice. 

The case has been argued and submitted here, and duly con- 
sidered. On examination of the several arguments advanced for a 
reversal of the judgment, we are prepared to concur in part with 
the views expressed by the Springfield Court, but not in toto. 
Nor do we concur in the conclusion of that court on the facts in 
judgment, in view of the statute (section 7900, R. S. 1899; see, 
also, section 6949, R. S. 1909), which seems not to have been 
considered by the Springfield Court. 

The suit is upon a policy of life insurance issued by defendant 
to plaintiff's husband. Plaintiff recovered a judgment of $741.60, 
after deducting a certain loan and unpaid premiums, and defend- 
ant prosecutes the appeal. The policy sued upon was issued De- 
cember 21, 1901, to Anton Christensen, the husband of plaintiff, 
in the amount of $1.000, and by its terms it was payable to the 
personal representatives of the insured. His widow, plaintiff, 
having qualified as administratrix, prosecutes the suit thereon, in 
her representative capability, for $1,000, the amount of the policy, 
less the amount of a loan procured by insured from defendant. 
The theory of the case is that at the time of insured’s death the 
net value of the policy available to purchase temporary insurance 
was sufficient to and did, through its automatic application as a 
net single premium, extend the insurance for a considerable 
time beyond the insured’s death; and this, too, notwithstanding 
the fact insured had agreed the amount of his loan might first 
be deducted from such net value, which agreement, if valid, 
wholly defeats plaintiff’s right of recovery. By the terms of the 
policy, the premium of $52.20 was to be paid annually upon the 
18th day of December. Such premiums were duly paid on De- 
cember 18, 1901, December 18, 1902, December 18, 1903, and on 
December 18, 1904—in all four annual premiums. On March 7, 
1905, the insured procured a loan under the terms of the policy 
from defendant for the sum of $133, and pledged the policy to 
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defendant as collateral security therefor. The premium falling 
due December 18, 1905, and the interest on the loan due at that 
time, were not paid, and no subsequent payment was made on 
either the premium of the policy or interest on the loan, nor was 
the loan repaid to defendant by the insured, except through a 
foreclosure and acquiescence to be hereinafter mentioned. 

By the terms of the loan contract it was provided that, if any 
premium on the policy or interest on the loan was not paid when 
such premium or interest was due, the loan might be foreclosed 
by satisfying the same in the manner provided in the policy. The 
policy and loan contract provide for the satisfaction of the loan 
out of the net reserve standing to the credit of the policy, which 
might be otherwise utilized as a net single premium for the 
purpose of puchasing temporary or extended insurance. On 
June 11, 1906, defendant, proceeding under the terms of the 
policy and loan contract, foreclosed the loan, and in accordance 
with the terms of such contract returned the policy to the insured 
by a letter on June 18th, with an indorsement thereon that ex- 
tended insurance to the amount of $867 was granted to him, to 
expire on January 18, 1907. No demand was made by the insured 
for a paid-up policy, by written request or otherwise, after the 
date of default at any time. The insured departed this life in the 
city of St. Louis, intestate, on or about the 8th day of June, 1907, 
and the policy containing the indorsement above referred to as 
to extended insurance expiring on January 18th of that year was 
found among his papers after his death. There is no controversy 
about the facts of the case. Indeed, all that are material to a 
determination of the controversy appear in an agreed statement 
of facts. It is agreed, too, that if three-fourths of the net value, 
computed upon the actuaries’ or combined experience table of 
mortality, with 4 per cent per annum, is available, notwith- 
standing the loan involved here, for the purpose of purchasing 
extended insurance, then the original policy of $1,000 was contin- 
ued in force long subsequent to the date of the death of the 
insured. On the other hand, it is agreed that, if the amount of 
the loan of $133 was properly deducted from the net reserve, the 
amount of the net reserve remaining for the purpose of purchas- 
ing extended insurance was not sufficient to extend the policy to 
the time of the death of the insured. 

[1] At the time the policy was issued, section 7897, R. S. 1899, 
was in force, and under this statute only notes or evidence of 
indebtedness to the company given on account of past premium 
payments on the policy issued to the insured might be deducted 
from three-fourths of the net value of the policy. But the case 
proceeds here as though this was a cash loan at large for a pur- 
pose other than the payment of past premiums, and, as the loan 
was made on March 7, 1905, it is argued that it was competent 
for the insurance company to deduct its amount from that portion 
of the net reserve available as a net single premium for the pur- 
pose of purchasing extended insurance, because the statute was 
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amended so as to authorize such course in 1903, or about two 
years before the loan was negotiated on the security of the policy. 
It is true section 7897, R. S. 1899, was amended in 1903, as will 
appear by reference to Laws of Missouri 1903, p. 208, and as so 
amended now appears as section 6946, R. S. 1909. The amend- 
ment of 1903 authorizes deducting from three-fourths of the 
net value of the policy, not only notes given on account of past 
premium payments on the policy, but “any evidence of indebted- 
ness to the company” as well, and provides, too, that the balance 
of such net value shall be taken after such deduction as a net 
single premium for temporary insurance for the full amount 
written in the policy, etc. However, by the terms of the amended 
statute itself, as it appears in the Laws of Missouri 1903, p. 208, it 
only purports to apply to “policies of insurance on life hereafter 
issued” and that it is not retrospective in its operation has been 
expressly decided in Burridge vs. New York Life Ins. Co., 211 
Mo. 158, 109 S. W. 560. 

[2] But * is argued, notwithstanding this, that as this loan was 
made in 1905, the amendment: clearly authorizes the pledge of 
the net reserve of the policy as security therefor. Such a loan as 
this is stipulated for and contemplated in the policy, which was 
issued December 21, 1901, before the statute was amended; so 
we see the contract of insurance as originally entered into con- 
templated, if the parties so chose, an appropriation of a portion 
of the net reserve to a purpose other than that allowable under 
the statute (section 7897, R. S. 1899). For our Supreme Court 
has twice ruled that no portion of the three-fourths of the net 
value of the policy may be appropriated to any purpose other than 
the payment for temporary or extended insurance or the liqui- 
dation of notes for past premiums as the statute stood at the time 
the policy here in suit was issued. See Smith vs. Mutual Ben. 
Life Ins. Co., 173 Mo. 329, 72 S. W. 935; Burridge vs. New 
York Life Ins. Co., 211 Mo. 158, 109 S. W. 560. The theory of 
those cases goes to the effect that the nonforfeiture statute in 
force at the time the policy is issued enters into it as a parcel of 
the contract and operates to prohibit any subsequent change or 
modification thereof between the parties thereto affecting the ap- 
plication of the net value. Especially is this the rule of the 
Smith Case, for there the contract of insurance was attempted 
to be modified subsequently to its issue by pledging the net value 
to another purpo# and the Supreme Court repudiated the attempt 
as unavailing. It is true that neither of the loans involved in the 
Smith or Burridge Cases was negotiated after the amendment of 
1903; but, be this as it may, the rule of those cases undoubtedly 
is that the right to have the net reserve applied precisely as con- 
templated by the statute at the time the policy is issued is one 
which may not be waived nor contracted away as between the in- 
sured and the insurer. 

[3] This peing true, it seems clear enough that the Legislature 
may not com@ in by a subsequent amendment and change the con- 
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tract rights of the parties, Such is the principle we deduce from 
the case of Burridge vs. New York Life Ins. Co., ‘211 Mo. 158, 
109 S. W. 560 and the Springfield Court of Appeals in this iden- 
tical case took the same view, as will appear by reference to 
Christensen vs. Insurance Co., 152 Mo. App. 551, 134 S. W. 100. 
During the last term we declared the same in Paschedag vs. Met. 
Life Ins. Co., 155 Mo. App. 185, 134 S. W. 102; but, in view of 
the earnest arguments assailing that judgment, we have exam- 
ined the matter a second time, without ascertaining any reason 
to recede from the position there taken. In this view we agree 
with the Springfield Court of Appeals to the effect that, though 
the loan contract was made subsequent to the amendment of 1903, 
it conferred no authority on defendant to appropriate a portion of 
the net value of the policy in payment of the loan, for by the 
statute (section 7897, R. S. 1899) in force at the time the policy 
was issued, which became a parcel of the policy, it was unlawful 
to thus appropriate a portion of the net reserve to a purpose other 
than that contemplated by such statute. It therefore appears that 
according to the agreed statement ,of facts the net value of the 
policy was sufficient to continue it’in frce for the full amount 
insured in the first instance beyond the death of the insured, and 
plaintiff should recover, unless her right to do so is precluded by 
the act of the insured in retaining the modified policy after the 
loan was foreclosed and it was forwarded to him by the company. 
As to that matter, we agree with the view of the Springfield Court 
of Appeals that the ordinary rule of estoppel isenot to be applied 
to a case falling within the nonforfeiture statute, for, if under the 
statute the rights of the parties could not be changed by express 
contract, that result should not be attained by the application of 
the doctrine of estoppel through a mere, acquiescence. 


[4] But though such be the rule when considering section 7897, 
or the nonforfeiture statute alone, it may not be the same under 
the provisions of section 7900, R. S. 1899 (see same statute, 
section 6949, R. S. 1909), for beyond doubt this statute in plain 
terms authorizes an express agreement between the parties, to 
the end of terminating the relation of insured and insurer. We 
believe the Springfield Court of Appeals omitted to consider this 
statute in connection with defendant’s argument pertaining to an 
estoppel on the part of the insured, as, by the language employed 
in its opinion it would seem that the court understood it was not 
competent for the parties to discontinue the relation of insurer 
and insured under the original policy, even by an express contract 
modifying its terms and amount for a valuable consideration. It 
seems entirely clear to us that such a course is authorized by the 
broad language of section 7900, R. S. 1899 (section 6949, R. S. 
1909), for it is provided there that the nonforfeiture statute shall 
not apply in those cases where the policy shall be surrendered to 
the company for a consideration adequate in the judgment of the 
legal holder of the policy. 

To the end of properly disposing of this question, let us view 





206 Insurance Law Journal Vol. 41. [Feb., 1912. 


the facts precisely as they are, and consider the purpose of the 
broad language of the statute referred to. Defendant company 
had loaned the insured $133, and on account of this transaction 
no one can doubt that a valid indebtedness existed from him to 
it for that amount. ‘The fact that the attempted pledge of a 
portion of the net reserve available to the purchase of extended 
insurance was invalid is, of course, without influence as to the 
indebtedness itself. On December 18, 1905, the insured defaulted 
in the payment of his premium due on that date, and defaulted as 
well with respect to the payment of interest of his loan. Because 
of such defaults the loan became due, for such was the agree- 
ment between the parties, and in this respect the agreement was 
certainly valid, though it contemplated as well a pledge of a por- 
tion of the net reserve not authorized by the statute. After the 
insured had continued in default for a considerable time without 
giving heed to notices with respect to the payments due, the 
company proceeded to foreclose its loan on the 11th day of June, 
1906, and appropriated a sufficient amount of the net reserve to 
pay the amount of the loan and interest accrued. Of course, 
this appropriation of the net reserve to that purpose was unau- 
thorized under the view heretofore expressed, and, if this were 
the whole case, we would not deny plaintiff’s right of recovery. 
After the matter of the foreclosure had passed through the 
several divisions of defendant’s home office and was recorded in its 
books, it mailed the policy to the insured on June 18, 1906, with 
an indorsement thereon to the effect that the policy was reduced 
in amount to $867 and continued in force for a term only of one 
year and one month from December 18, 1905, to January 18, 
1907. This indorsement was signed by the president, secretary, 
and registrar of defendant company. It recited, too, that such 
course was taken by the company in accordance with the loan 
agreement executed by the insured to it on the 7th day of March, 
1905, and on account of his default in the payment on December 
18, 1905, of the premium and loan interest due on the same day. 
Under the same cover defendant inclosed plaintiff a letter, stating 
the account between them and informing him of the foreclosure 
of the loan on the net reserve which he had attempted to pledge 
to it, calling his attention to the default in payment of premium 
and interest on the loan on December 18, 1905, and reciting as 
well that the said indebtedness had been paid out of the net re- 
serve; furthermore, that, in accordance with the terms of the 
agreement, the policy was returned to plaintiff with the indorse- 
ment thereon continuing the insurance for one year and one 
month as above suggested. The policy containing such indorse- 
ment and these papers were found among the papers of insured 
after his death, which occurred on the 8th day of June, 1907. 

It appears the insured lived one year less eight days after this 
policy and the statement of the account, together with defendant’s 
letter concerning the same, were transmitted to him by mail, prop- 
erly addressed, etc. That he received such papers in due course 





Life.] Christensen vs. New York Life Ins. Co. 207 


is presumed, in view of what the record discloses, for nothing 
whatever suggests a thought to the contrary. They were found 
among his papers after his death, and obviously they reached him 
in the usual course of mail theretofore. Insured made no ob- 
jection whatever to this settlement of his indebtedness, nor to 
the modification of the insurance policy, and, therefore, should 
be treated as having acquiesced therein; for, however invalid the | 
pledge may have been, he enjoyed the benefit of the cancellation of 
his indebtedness for nearly a year before he died. Such indebt- 
edness was a valid and subsisting claim in favor of the insur- 
ance company, which might have been enforced at law before its 
payment, even though the pledge of the net value was an invalid 
one, and no one can doubt that, had the insurance company there- 
after sued the decedent, to the end of recovering such indebted- 
ness, he could have successfully pleaded in bar its payment 
through the transaction above detailed. We say this in view of 
the provisions of the statute. Section 7900, R. S. 1899 (section 
6949, R. S. 1909). That statute provides that the three preceding 
sections, which are known as the “nonforfeiture insurance stat- 
utes,” shall not be applicable in certain cases which it enumerates. 
After minutely specifying several instances to which the nonfor- 
feiture statutes shall not be applicable, its provisions conclude with 
a broad and general one to the effect that those statutes shall not be 
applicable “if the policy shall be surrendered to the company for 


a consideration adequate in the judgment of the legal holder 
thereof.” 

It is true the Supreme Court remarked in Burridge vs. Insur- 
ance Co., 211 Mo. 158, 178, 179, 109 S. W. 560, that section 7900 
“plainly contemplates that the relation of insurer and insured 
may be brought to an end if the insurer complies with its provi- 
sions, and the policy is surrendered ‘for a consideration adequate 


’9 


in the judgment of the holder.’”” We believe such to be a proper 
interpretation of this provision of the statute, and have so de- 
clared heretofore. Paschedag vs. Met. Ins. Co., 155 Mo. App. 
185, 134 S. W. 102. But we do not understand that the relation 
of insurer and insured is to be terminated so that it may not be 
renewed under a new contract which is part of the same transac- 
tion. It is true enough in this instance the relation of the parties 
as insurer and insured was not finally terminated by this trans- 
action as to the whole amount, for the policy was reduced in 
amount to $867 and continued in force for only one year and one 
day, when it might otherwise have continued for several years 
longer. But, be this as it may, by the acceptance of such 
modified policy the original policy for $1,000, which would con- 
tinue in force several years in advance, was certainly surren- 
dered, so that the relation of insurer and insured was terminated 
thereunder. The broad and sweeping language of section 7900 
above quoted confers the power of contract upon the parties with 
respect to policies which otherwise would fall within the non- 
forfeiture statutes, and authorizes the insured to surrender his 
Vol. XLI.—14. ‘ 
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policy to the company for any consideration which in his judg- 
ment is adequate. 

In according usual force and vitality to such language, we are 
not permitted to say that by an express contract the insured might 
not surrender the purchasing power of his net reserve for the can- 
cellation of an outstanding debt against himself or his estate after 
his death and accept in lieu of his original policy a new one for a 
lesser amount and a shorter period of time. To so declare would 
impair and annihilate the obvious freedom of contract touching a 
matter which the language of the statute clearly implies shall be 
enjoyed by the parties in its fullest measure. For it provides that 
the insured may surrender his policy for “any consideration” 
which in his judgment is adequate. Had the insured and defend- 
ant made an express contract on June 18, 1906, or a few days 
thereafter, whereby he surrendered his policy to defendant in 
consideration of its canceling his indebtedness of $133 and inter- 
est, and had it issued to him a new policy of $867 for one year and 
one day, we believe that no one would doubt the validity of such 
an arrangement under the provisions of the statute above referred 
to, and that it would operate to remove the matter thereafter from 
within the influence of the nonforfeiture statutes. If such were 
the power of the parties through an express contract under this 
statute, then it must be so treated here in the circumstances of 
the case, through an application of the principle pertaining to an 
acquiescence by silence which inheres in the doctrine of estoppel. 
It seems that the plainest principles of natural justice would sug- 
gest such a result, for it appears the insured enjoyed the fruits 
of the settlement for a whole year, lacking but eight or ten days, 
prior to his death, in that his debt was canceled and he enjoyed 
the new insurance contract contained in the modified policy for 
the time it continued, without objection. That such was an 
abundant consideration goes without saying, if it were regarded to 
be an adequate one in the judgment of the insured. That he so 
regarded it is not to be questioned, in view of the fact that he 
held the policy and enjoyed the cancellation of his debt for nearly 
a year before his death, and this, too, without any word of dissent 
whatever. 

[5] It cannot be said that he was without full knowledge of 
all the facts, for the proof is conclusive to the contrary. Espe- 
cially is this true in view of the accepted rule or decision that one 
is conclusively presumed to know the recitals in an insurance con- 
tract which he accepts and retains in his possession for a long 
period of time without complaint. See New York Life Ins. Co. 
vs. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934. Here 
plaintiff, wife of the insured, had no interest whatever in the in- 
surance policy at the time of its surrender, for the policy was 
payable to the personal representatives of the insured, and he 
alone controlled it during his life. He might surrender or 
cancel it, as he chose, at any time without regard to the wishes 
of his wife, who sues here in her representative capacity as 
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his administratrix. In this respect the cause is to be dis- 
tinguished from Tennent vs. Union Cent. Life Ins. Co., 133 
Mo. App. 345, 112 5. W. 754, for in that case the question was 
whether a notice to the insured husband was conclusive against 
the wife, who as beneficiary in the policy was wholly unadvised as 
to the facts pertaining to the foreclosure of the pledge. 

The judgment should be reversed. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 


COURT OF APPEALS OF KENTUCKY. 


MUTUAL BENEFIT LIFE INS. CO. 
Us. 
EMIG’S ADM’R.* 


EXTENDED INSURANCE—APPLICATION OF RESERVE. 

A life policy stipulated that, on default in premiums, its entire net reserve 
should be applied by insurer as a single premium at the rates pub- 
lished to purchase nonparticipating term insurance. The charter of 
insurer authorized its directors to adopt by-laws regulating the 
business not repugnant to law. A by-law provided that the surplus 
might be distributed from time to time as the directors might direct. 
Held, that the directors could retain 20 per cent of the surplus, and 
there could be no extended insurance for that amount. 


(For other cases, see Insurance, Dec. Dig. § 367.) 

LIFE INSURANCE REMIUMS. 

Ky. St. § 656 (Russell’s St. § 4379), prohibiting life insurance companies 
from making discriminations in premiums or in dividends or other 
benefit payable thereon, does not apply to existing contracts made 


before its adoption, and the rights of the holder of a policy issued 
prior to the statute is not controlled thereby. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from Circuit Court, Campbell County. 

Action by Emig’s. Administrator against the Mutual Benefit 
Life Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed and remanded. 


W. O. Harris, for Appellant. 
.. J. CRAwForpD, Rost. A. NAGEL, and Hazexricc, & HaAzEL- 
k1GG, for Appellee. 
Hosson, C. J. 
In the opinion delivered on a former appeal of this case (see 


127 Ky. 588, 106 S. W. 230, 32 Ky. Law Rep. 484, 23 L. R. A 


* Decision rendered, Dec. 5, 1911. 141 S. W. Rep. 38. 
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[N. S.] 828), it was found that after deducting from the net re- 
serve of the policy, which was $1,001.95, the sum of Emig’s debt 
and interest amounting to $905.61, there would be left to his 
credit for the purpose of purchasing extended insurance $95.50. 
But this is error, as the difference between the two amounts is in 
fact $96.34. And it was held that, in addition to this, he was 
entitled for the same purpose to the dividend on his policy for 
the year 1903. In concluding the opinion the court said: “We are 
not prepared to say upon the record before us what balance was 
due Emig on March 20, 1903, computed upon the basis herein 
indicated. Upon a return of the case, evidence may be taken by 
both parties, and the court will ascertain and adjudge the full 
amount that Emig was entitled to on March 20, 1903, and after 
deducting therefrom the amount of his debt and interest, will 
compute the period for which the balance due would purchase ex- 
tended insurance, and, if the extended insurance carried the policy 
beyond the time of Emig’s death, judgment will be rendered in 
favor of appellee for the amotint of the policy and interest from 
the time it was due; otherwise the judgment will be for appel- 
lant.” 

Upon a return of the case, Emig’s administrator filed an 
amended and supplemental petition in which it is averred that 
Emig when his policy lapsed on March 20, 1903, was entitled by 
the terms of the policy to at least $1,051.95, and that in estimating 
the net reserve the company deducted therefrom without having 
the legal right so to do 1 per cent of the face value of the policy, 
to wit, $50. It was further set out that Emig was entitled to 
dividends and apportionments of surplus upon the policy each 
year from the date of its issual in 1893 to 1903, when he let it 
lapse, inclusive, sufficient in amount when added to the reserve 
to carry the policy in force for its full face value to a day beyond 
the time of his death on June 1, 1904; that for these years the 
company earned, and had sufficient profits and surplus to enable 
it to apportion and add to the policy for these years, a sum suffi- 
cient to carry it beyond his death, but failed and refused to appro- 
priate to such purpose for any of these years the full dividend and 
surplus to which the policy was entitled. It was further averred 
that the defendant company was a mutual life insurance company, 
and by its charter the policy was entitled to share ratably and pro- 
portionately with all other participating policyholders in the profits 
and surplus of the company during every year from the date of 
the policy to the 20th day of March, 1903. In its answers to this 
pleading, the company, after traversing its allegations, affirma- 
tively pleaded that the dividends for the year ending March 20, 
1903, to which the policy was entitled, amounted to $40.10, and 
this, when added to $96.34, made $134.36, to be applied to the pur- 
chase of extended insurance, and, according to the rates in force 
at the date of the policy, this sum would purchase extended insur- 
ance for one year and sixty-eight days, or from March 20, 1903, 
until May 27, 1904, which last mentioned day was three days be- 
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fore the death of Emig. It further averred that under its charter 
the directors had authority to adopt by-laws fixing the method by 
which profits and surplus should be ascertained and distributed, 
and that, in pursuance of this power, the directors did adopt a 
by-law providing that “the surplus of the company may be dis- 
tributed from time to time as the board may direct”; that in 
each of the years during the time the policy was in force the 
directors in pursuance of the by-law and computations made by its 
actuaries appropriated the surplus of the previous year’s business 
to the payment of dividends to policyholders, including Emig, 
which dividends were duly credited. Evidence was taken by 
both parties in the form of depositions, and, the law and facts 
being submitted to the court it was adjudged that Emig’s admin- 
istrator recover from the company the amount of the policy and 
interest. 

It will be observed that, according to the computation made by 
the company, the amounts to which Emig was entitled carried his 
insurance to within three days of his death. On the other hand, 
it is the contention of the administrator that the sums to which he 
was entitled were sufficient to, and did, carry his insurance beyond 
the period of his death. The disposition of the case depends on 
what dividends Emig was entitled to. The policy provided that : 
“When after two full annual premiums shall have been paid on 
this policy, it shall cease or become void solely by the nonpayment 
of any premium when due: Its entire net reserve by the Ameri- 
can Experienced Mortality and interest at ‘four per cent yearly 
* * * shall be applied by the company as a single premium 
at the company’s rates published and in force at this date, either, 
first, to the purchase of nonparticipating term insurance for the 
full amount insured by this policy. * * * ” The charter 
of the company, in section 7, declares that: “The directors for 
the time being, or a majority of them, shall have power to make 
and prescribe such by-laws, rules and regulations as to them shall 
appear needful and proper for the management and disposition 
of the stock, property, assets, and effects of the said corporation, 
and for all such matters as appertain to the business thereof, 
and shall have power to appoint an actuary from among them- 
selves: * * * provided that such by-laws, rules, and regu- 
lations shall not be repugnant to the Constitution or laws of the 
United States or of this state.” In by-law section 22 it is pro- 
vided that: “There shall be a mathematician of the company, 
who shall be appointed by and shall hold his office during the 
pleasure of the board. It shall be his duty to make all necessary 
computations relating to premiums, rates, dividends, reserves, and 
surrender values upon principles recognized and approved by the 
board.” And in by-law section 26 it was provided that: “The 
surplus of the company may be distributed from time to time as 
the board may direct.” 

It is shown by the evidence that during each of the years from 
the date of the policy to March 20, 1903, when it lapsed, the 
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board of directors made an annual distribution of surplus to all 
the policies entitled thereto, and that Emig received his propor- 
tionate part of the surplus so distributed, the amount varying 
slightly each year, being for example $41.55 in 1894 and $40.10 
in 1903. But the directors did not distribute all of the surplus, 
reserving about 20 per cent for the purpose of defraying expenses 
and protecting the company against contingencies that might 
arise. In other words, if the whole of the surplus had been dis- 
tributed, and Emig’s policy had received its part during the time 
he was entitled to participate in the distribution of the surplus, 
namely, from the date of the policy until he permitted it to lapse 
by the non-payment of premium, the amount to which he was en- 
titled would have been sufficient to carry his insurance beyond 
the period of his death. But, if he was only entitled to so much 
of the surplus as was distributed by the directors, and they had 
the right to retain undistributed the amount they did, the sums 
to which he was entitled during the period mentioned were not 
sufficient to carry the insurance to the time of his death. It is 
also shown by an expert accountant that, if there had been dis- 
tributed to Emig’s policy each year during its life, the amount so 
distributed would have carried the policy one year and one hun- 
dred and fifty-four days after default of the payment of the 
premium in March, 1903, or some eighty-three days beyond his 
death. But this calculation was based on the theory that the com- 
pany appropriated or distributed the entire surplus to which the 
policy was entitled. He further said that, if 20 per cent of the 
surplus was retained, the amount due Emig as extended insur- 
ance would only carry his policy for one year and sixty-eight 
days—the time fixed by the expert who testified in behalf of 
the company. This expert on cross-examination was asked these 
questions: “Q. I hand you a copy of the policy of insurance in 
controversy, and call your attention to the nonforfeiture provi- 
sion, and ask you to state whether it provides that a nonpartici- 
pating term of insurance be granted by the company in the event 
of default of premium payment is to be purchased at net rates or 
at the company’s published rates? A. At the company’s published 
rates, I know that. Q. I hand you a copy of the company’s pub- 
lished rates introduced in evidence in this case, and ask you to 
compute the term of insurance which the sum of $136.44 would 
buy according to these rates, the age of the insured being fifty-six 
years and the amount of insurance being $5,000.00? A. It is one 
year and sixty-eight days. Q. Then, in computing the term of 
one year and one hundred and fifty-four days, you did not fol- 
low the language of the contract in the suit? A. At the time | 
computed I did not know what these values were there. Mr. 
Nagel came and asked me to compute the extended term of in- 
surance on the data that he gave me and I computed it. Q. With 
the contract before you, together with the company’s published 
rates therein referred to, you find the term to be one year and 
sixty-eight days? A. According to these tables, yes.’ 
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The evidence makes plain two propositions: First. That, if 
the directors had the right to retain 20 per cent of the surplus 
to which Emig’s policy was entitled to cover contingencies, then 
his extended insurance did not carry the policy to the date of his 
death. On the other hand, if he was entitled to have applied to 
his policy the proportionate part of the surplus the extended in- 
surance that this would purchase, it would carry the policy be- 
yond the date of his death. So that in its last analysis the issue 
comes down to the question whether or not the directors had 
the power to retain the per cent of the surplus that they did. 
There is also another question that should be noticed. The 
company after 1897 reduced its rates on policies then taken; that 
is, it issued new policies at a lower rate than that specified in 
the policy sued on. It is insisted that Emig was entitled to the 
benefit of the reduction on the premiums he paid. We will take 
up the two questions in the order stated. 

[1] As to his right to participate in the 20 per cent surplus, 
the contract here is not practically different from the one before 
us in Mutual Benefit Life Ins. Co. vs. O’Brien, 116 S. W. 750. 
The policy in that case was issued by the same company and the 
same question was made. Holding that the policyholder was 
not entitled to participate in the surplus, we said: “The contract 
provided that the matter of dividends should be regulated by the 
board of directors. Not only so, but the stipulation as to ex- 
tended insurance expressly provides that the policy will be auto- 
matically extended without participation in surplus for the full 
amount of the policy. The prompt payment of premiums is es- 
sential to a life insurance company, and, in stipulating for ex- 
tended insurance in case of default in the payment of premiums, 
the company may provide that this extension of the policy shall 
be without participation in the surplus. The value of life insur- 
ance is dependent upon the large number of policies which are 
kept in force. To induce the members to remain in the associa- 
tion and to pay their premiums is to protect every policyholder 
in the company. In the previous dividends which each policy- 
holder has received he has enjoyed the advantage of dividends 
paid upon subsisting policies, and denied to those who had not 
paid their premiums, thus receiving.a larger amount than he 
would otherwise have received. The surrender values are also 
calculated upon the same basis, so that to strike this out would 
be to strike out the basis upon which the whole scheme was cal- 
culated.” The same view was taken by the United States Supreme 
Court in Equitable Life Ins. Co. vs. Brown, 213 U. S. 47, 29 
Sup. Ct. 411, 53 L. Ed. 682. Referring to contract provisions 
not unlike those before us, the court defining the rights of the 
policyholder said: “By that contract he was entitled to partici- 
pate in the distribution of some part of the surplus, according to 
principles and methods that might be adopted from time to time 
by the defendant for such distribution, which principles and 
methods were ratified and accepted by and for every person who 
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should have or claim any interest under the policy. It has been 
held that, under such a policy, how much of the surplus shall be 
distributed to the policyholder and how much shall be held for 
the security of the defendant and its members is to be decided by 
the officers and management of the defendant, in the exercise 
of their discretion to distribute, having in mind the present and 
future business, and, in the absence of any allegations of wrong- 
doing or mistake by them, their determination must be treated 
as proper, and their apportionment of the surplus is to be re- 
garded prima facie as equitable.” Under the principles laid 
down in these opinions, there can be no extended insurance by 
reason of the retaining by the company of the 20 per cent surplus. 

[2] As to the second question, section 656, Ky. St. (section 
4379, Russell’s St.), is relied on. It provides: ‘No life insur- 
ance company doing business in Kentucky shall make or permit 
any distinction or discrimination in favor of individuals between 
insurants of the same class and equal expectation of life in the 
amount or payment of premiums or rates charged for the policies 
of life or endowment insurance, or in the dividends or other 
benefit payable thereon, or in any other of the terms and con- 
ditions of the contracts it makes.” This statute was passed after 
the contract in this case was made. The state cannot impair the 
obligation of an existing contract. The statute is prospective 
in its obligation. It is not retrospective. It has no application 
to existing contracts made before its adoption. If the insurance 
company had raised its rates after issuing the policy in question, 
such a raise of its rates would not have affected Emig’s rights, 
and, in the same way when it afterwards lowered its rates, his 
rights were not affected, for he is no more affected by a lower- 
ing of the rates than he would be by a raise of them after his 
policy was issued. The statute was only intended to ‘secure 
equality between policyholders having equal rights. If the com- 
pany at the time that one policy is issued issues other policies 
at different rates, thus discriminating between policyholders 
standing on equality, the statute would apply. But it was not 
the purpose of the statute to prevent an insurance company from 
ever changing its rates, and this would be its effect if it was 
construed as contended by appellee. The policy in this case was 
issued in 1893, before the adoption of section 659, Ky. St. (sec- 
tion 4382, Russell’s St.). The rights of the policyholder are 
therefore not controlled by the statute, and, as we held in the 
O’Brien Case, above referred to, the right to extended insurance 
must depend upon the contract. It is true a slight change in the 
nonforfeiture provisions of the policy was made by a supple- 
mental agreement between the parties made in 1897, but this sup- 
plemental agreement modifying simply the nonforfeiture provi- 
sions of the contract did not otherwise affect it or change its 
character as a contract made in 1893. Under the statute, the 
policyholder who has paid three full years’ premiums is entitled 
to a paid-up policy, and not to extended insurance. In the for- 
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mer opinion in this case it was held that the only question to be 
determined was whether the extended insurance to which Emig 
was entitled kept the policy alive until his death. The reason 
for this ruling was that the statute did not apply to the policy. 

[3] The opinion then delivered is the law of the case. The 
record does not show that any reduction was made from the net 
reserve except for the debt, and, as the balance coming to the in- 
sured including the dividends did not extend the insurance to 
his death, there can be no recovery under the policy. 

Judgment reversed, and cause remanded for a judgment as 
above indicated. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourTH DEPARTMENT 


LIESNY 
vs. 


METROPOLITAN LIFE INS. CO* 


LIFE INSURANCE — FORFEITURE — NONPAYMENT OF PRE- 
MIUM—BURDEN OF PROOF. 


To establish forfeiture for nonpayment of a premium, the burden was 
upon the company to prove nonpayment, in addition to showing that 
it addressed and mailed notice to insured as required by Insurance 
Law (Consol. Laws 1909, c. 28) § 92. 


(For other cases, see Insurance, Cent. Dig. § 1657; Dec. Dig. § 646.) 


Appeal from Trial Term, Oneida County. 

Action by Sophia Liesny against the Metropolitan Life In- 
surance Company. From a judgment for defendant and an 
order denying a motion for a new trial, plaintiff appeals. Re- 
versed, and new trial granted. 


Argued before McLennan, P. J., and Spring, Williams, Kruse, 
and Robson, JJ. 


W. F. Downe, for Appellant. 
J. W. RayuHIL., for Respondent. 
Rosson, J. 
Plaintiff is the beneficiary named ir a policy of insurance upon 
the life of her husband, Antonio Liesny, for the sum of $500, 
to be paid to her upon the death of the insured. The material 
question litigated at the trial was whether this policy had been 


* Decision rendered, Nov. 15, 1911. 131 N. Y. Supp. 1087. 
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by the defendant declared forfeited, or lapsed, on failure to pay 
the premium payable thereon September 30, 1908, following a 
notice mailed and addressed by the defendant to the insured, 
pursuant to the provisions of section 92 of the insurance law. 

In disposing of this appeal, it may be assumed, without di- 
rectly deciding, that the answer, as amended by permission of the 
trial court, sufficiently pleaded this defense. To establish this 
defense it was necessary for the defendant to prove, not only 
that the defendant had mailed and addressed to the insured, as 
the statute requires, the prescribed notice, but also failure to 
pay the premium referred to in the notice. Fisher vs. Metropol- 
itan Life Ins. Co., 37 App. Div. 575, 580, 56 N. Y. Supp. 260, 
264, affirmed 167 N. Y. 178, 60 N. E. 431. As was said in the 
case cited :— 

“It was just as necessary to prove one of those facts as the 
other, because both of them together were required to constitute 
a forfeiture.” 

The defense being an affirmative one, the burden of establish- 
ing it by proof of the facts upon which it depends rested upon 
the defendant. Plaintiff’s counsel requested the court to charge: 

“That the nonpayment of a premium and the forfeiture of the 
policy are affirmative defenses, that must be established by a 
preponderance of evidence.” 

The request was denied, and exception was duly taken. 

For the reasons above stated, we think the plaintiff was en- 
titled to have the jury instructed as requested. The evidence 
as to the payment of the premium in question was conflicting, and 
it cannot be affirmed that the plaintiff’s rights may not have been 
prejudiced by the refusal to charge as requested. 

Judgment and order reversed, and new trial granted, with 
costs to appellant to abide event. All concur. 


nt A it 


SUPREME COURT OF ARMANSAS. 


FREEMYER ert AL. 
vs. 
INDUSTRIAL MUT. INDEMNITY CO* 


MUTUAL BENEFIT SOCIETIES—REINSURANCE CONTRACTS— 
VALIDITY. 

A mutual benefit society organized under Kirby’s Dig. § 937 et seq. 
could validly use a reserve fund created by by-law in procuring re- 
insurance of its policies in an independent stock company under a 
resolution adopted by the stockholders of the society, especially since 


* Decision rendered, Nov. 6, 1911. 141 S. W. Rep. 508. 
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the reinsurance contract had been executed by all but a few of the 
13,000 policyholders, and the dissenting policyholders are permitted 
to receive a justly proportionate share of the reserve fund in lieu of 
reinsurance. 

(lor other cases, see Insurance, Dec. Dig. § 699.) 


Appeal from Pulaski Chancery Court; John E. Martineau, 
Chancellor. 

Action by A. M. Freemyer and others against the Industrial 
Mutual Indemnity Company. From the decree, Freemyer and 
other plaintiffs appeal. Affirmed. 


CHAMBERLAIN & TOWNSEND, for Appellants. 


McCuutocn, C. J. 

[1, 2] The Industrial Mutual Indemnity Company was in the 
year 1900 organized under the statutes of this state authorizing 
the incorporation of associations “for benevolent purposes or 
for the mutual benefit of its members.” Kirby’s Digest, § 937 
et seq. This statute provides that “no profits or dividends shall 
ever be declared or paid under this act; provided, dividends may 
be paid to the amount of money paid in by the stockholders on 
their respective shares.” Kirby’s Digest, § 947. The purpose 
of the organization was to issue policies of life, health, and ac- 
ident insurance to its members on a mutual plan, the character 
of the business to be what is known as “industrial insurance.” 
The business of this company was successfully conducted from 
year to year until it attained considerable proportions ; there being 
at the time of the occurrences which form the basis of the present 
controversy about 13,000 policyholders or members, and an ac- 
cumulated reserve fund amounting to about $28,000, which con- 
stituted the total assets of the company. This reserve was ac- 
cumulated pursuant to the following by-law adopted at the out- 
set by the association as a part of its working plan, to wit: 
“This company shall accumulate and hold as rapidly as the busi- 
ness of the company will permit a reserve or emergency fund, 
which shall be sacredly kept to pay alone its policy contracts to 
members that may become due at any time in case the current 
or ordinary fund of the company is insufficient to meet the same. 
The reserve fund shall be the same as the laws of Arkansas 
require of regular legal reserve life insurance companies.” At 
the annual meeting of stockholders in 1909, a plan was proposed 
to organize an independent stock company for the purpose of 
doing the same character of business, and a resolution was passed 
authorizing this to be done. It was thought by the managing 
officers of the company that it had reached the limit of its volume 
of business, and that to organize a new company on a stock basis 
would make it possible to do a much larger and safer business 
and to extend operations beyond the limits of the state. The plan 
was to organize a new company, with an authorized capital of 
$200,000, of which $100,000 was to be subscribed and paid in, 
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the amount of $50,000 was to be offered at par to policyholders 
of the old company in proportion to the several amounts of their 
policies, and the remainder to be sold to any takers at a pre- 
mium of 60 per cent above par value. The new organization was 
effected under the name of the Arkansas Life Insurance Com- 
pany, and the requisite amount of stock was sold and paid for 
according to the plan outlined. The officers of the new company 
were the same individuals who were officers of the old company. 
At the annual meeting of the stockholders of the old company 
in January, 1911, the new company being then duly organized 
according to law and ready for business, the following resolu- 
tion was adopted :— 

“Resolved, by the policyholders of the Industrial Mutual In- 
demnity Company, in annual meeting, as aforesaid :— 

“(1) That the board of directors of the Industrial Mutual 
Indemnity Company be and they are hereby authorized, em- 
powered and instructed to enter into a reinsurance agreement 
with the said Arkansas Life Insurance Company, whereby the 
said Arkansas Life Insurance Company agrees to assume all 
insurance, risks, and all other obligations covered by or embodied 
in the policies of insurance by and in force in the said Industrial 
Mutual Indemnity Company, together with any and all other 
debts and liabilities outstanding against the Industrial Mutual 
Indemnity Company. 

“(2) That, when the said reinsurance agreement is executed, 
the said directors of the said Industrial Mutual Indemnity Com- 
pany are hereby authorized, empowered and instructed to trans- 
fer to the said Arkansas Life Insurance Company all existing and 
outstanding contracts of insurance, together with all assets. * * * 

“(3) That the said directors are hereby authorized, empow- 
ered and instructed to use their own judgment as to the proper 
time and method of making the said transfer, provided the same 
shall be made at such time and in such manner as in their judg- 
ment will be to the best interest of the policyholders of the said 
Industrial Mutual Indemnity Company.” 

Pursuant to the above resolution, the board of directors of 
the old company entered into a contract with the Arkansas 
Life Insurance Company, whereby, the latter took over the assets 
of the old company, and, in consideration thereof, undertook to 
reinsure all policies of the old company then in force, and to 
assume all its debts and liabilities. The assets of the old company 
at that time amounted to $20,553.07, having been recently reduced 
by losses in business caused by inroads made by a rival company 
which had secured the services of the corps of soliciting agents 
of this company. This amount was, according to the evidence 
in the case, less than the sum necessary to procure reinsurance of 
the company’s policies in any other reputable stock insurance 
company. ‘The plaintiff, A. M. Freemyer, who was a policy- 
holder in the Industrial Mutual Indemnity Company and had 
been a soliciting agent for that company until he went over to 
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a rival company at the time mentioned above, instituted this 
action in the chancery court of Pulaski County against the In- 
dustrial Mutual Indemnity Company and its principal officers, 
W. W. Hurst, H. H. Julian, and C. Strickland, to restrain said 
transfer of assets to the Arkansas Life Insurance Company. It 
is alleged, in substance, that said officers of the company were 
grossly mismariaging its business and affairs, and were fraud- 
ulently attempting to divert the assets of the company by trans- 
ferring the same to the Arkansas Life Insurance Company with- 
out the consent of the stockholders. Subsequently twelve other 
policyholders appeared in the action, and on their motion were 
joined as parties plaintiff. Substantially all of the 13,000 policy- 
holders accepted the terms of the reinsurance contract, and 
surrendered their several policies for the purpose of having 
a reinsurance slip attached thereto. Said defendants, In- 
dustrial Mutual Indemnity Company and its officers, answered 
the complaint, denying said allegations as to mismanage- 
ment or fraudulent transfer of assets, and alleged that said 
transfer had been made upon due authority of the stockholders 
as hereinbefore recited. The Arkansas Life Insurance Company 
filed an interplea setting forth its interest in the litigation by 
reason of said reinsurance contract and acquisition of the assets 
of the Industrial Mutual Indemnity Company under said con- 
tract. It offered to pay any amount which the court should 
find to be due said plaintiffs, if anything, out of the assets 
of the old company. The plaintiffs then filed a supplemental 
complaint and reply to the interplea of the Arkansas Life 
Insurance Company, concluding with a prayer that the con- 
tract between the Industrial Mutual Indemnity Company and 
the Arkansas Life Insurance Company be canceled, and that a 
receiver be appointed to take charge of the restored assets of 
the former company, and to carry out the further orders of the 
court with respect thereto. Testimony was taken in the case, 
and, on final hearing, the chancellor denied the prayer of the 
complaint for an injuction and for the appointment of a receiver, 
and found that the plaintiffs were entitled to their proportions of 
the assets of the old company which constituted the reserve under 
the by-laws and rendered a decree therefor as follows: To A. 
M. Freemyer $8.22; Pearl Freemyer $.93; Nellie Freemyer 
$9.74; Viola Smith $19; Josephine Cameron $.68; A. B. Cam- 
eron $5.12; J. L. Cameron $5.02; Jewell Cameron $5.20; E. 
L. Scott $29.70; D. L. Ewell $7.89; Viola Ewell $7.28; and Jeff 
Stanley $4.54. Four of the plaintiffs after the rendition of the 
decree, elected to accept the reinsurance contract of the Arkansas 
Life Insurance Company, instead of the amounts awarded to 
them out of the reserve, and the other plaintiffs appealed to 
this court. 

It is contended here by counsel for plaintiffs that, under the 
record made, “the contract should be rescinded and a receiver 
appointed to take charge of the defendant company and _ its 
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assets, to reorganize it, or, if it is found so badly disorganized as 
to warrant that, its affairs be wound up according to the statute 
and its assets distributed among the rightful owners.” The 
argument of counsel has taken a much broader range than we 
deem it necessary to cover in deciding this case upon its merits, 
as we do not think the general subject of the power of a cor- 
poration of this kind to merge inself into or consolidate with 
another or to reorganize itself into a new company is involved. 
The reserve fund, which constituted the so-called assets of the 
company and which was accumulated, not under an express 
statute authorizing it but under a by-law of the company, could 
be used in procuring reinsurance upon the same authority which 
provided for the accumulation of the fund, viz., the stock- 
holders acting through a majority thereof. There is nothing 
in the statute which expressly or by implication forbids the use 
of accumulated funds in reinsuring policies, nor was it incon- 
sistent with the company’s plan to use the fund for that purpose. 
The fund being a voluntary accumulation under the by-laws, 
we cannot see how a limitation can be placed on the power of 
the company, under the direction of the majority of the stock- 
holders, to use it for any legitimate purpose in the protection 
of policyholders. The contract for reinsurance has been fully 
executed and accepted by the large body of policyholders, all 
save the few dissenting plaintiffs. The old company has ceased 
to do business, and its tangible assets are gone, having been used 
in paying for reinsurance. It is, for all practical purposes, 
dead, and cannot be rehabilitated by any action of the court. 
Nothing could be accomplished by the appointment of a receiver, 
and in this situation the court can do that which works out 
substantial justice to all interested parties. This the chancellor 
did- by awarding to the plaintiffs a justly proportionate share of 
the reserve. 

The practical dissolution of the old company having been 
effectuated beyond the power of the court to prevent it, the 
remaining question is only one as to the remedy of dissenting 
stockholders; and, as said by the Missouri Supreme Court in 
a recent case, when “the case turns on a question of remedy, the 
court applies the law exzquo et bono, with due regard to the 
rights of the plaintiff, and also with due regard to the mghts of 
the defendants and others whose interests may have become 
involved.” ‘Tanner vs. Lindell Ry. Co., 180 Mo. 1, 79 S. W. 155, 
103 Am. St. Rep. 534. 

The same principle was clearly announced by the Maryland 
Court of Appeals in a case which involved the distribution of the 
fund of a corporation which had been improperly transferred 
to another corporation with the consent of a large majority of 
the stockholders and the appointment of a receiver was asked 
to wind up the affairs and distribute the fund. The court said: 
“We are of opinion that the rights of all parties may be dis- 
posed of in a court of equity without regard to the validity of 
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the agreement and transfer. Whether void or not, they have 
been so far executed that it would be impossible to place the par- 
ties in statu quo. If a mistake was made by the association and the 
railroad company in the method adopted to wind up the former, 
and if, as we have seen, 20,000 of the 21,000 members of the 
dissolved corporation ratified and confirmed the supposed error 
because it was clearly to their benefit to do so, as is the case here, 
the assignee of the assets of the dissolved corporation is al- 
ready in a court of equity, admitting its entire responsibility 
to account for the same, as the court shall order, and has shown 
that it is ready and able to give ample security for the payment 
of any sum of money the appellee may be entitled to, we see no 
reason why, as the case now stands, the defendant should. not 
be allowed and required, as trustee, to settle with the appellee 
and those in like position with him in such manner as the court 
shall direct.” Baltimore & Ohio R. R. Co. vs. Cannon, 72 Md. 
493, 20 Atl. 123. 

It is quite clear from the evidence that the organization of the 
new company was intended to be for the best interest of the 
policyholders in the old company, and that the change was fairly 
accomplished without fraud or intentional disregard of the rights 
of any one. It should be added to what is already said that the 
testimony wholly fails to sustain the charge of mismanagement 
or bad faith on the part of the officers of the company. 

We conclude that the chancellor was correct in refusing to 
appoint a receiver, and that he awarded to plaintiffs all the relief 
to which they were entitled afterehaving refused to accept the 
terms of the reinsurance contract. 

Decree affirmed. 

Hart, J., concurs in the judgment. Kirby, J., dissents. 


SUPREME COURT OF ALABAMA. 


MUTUAL LIFE INS. CO. or New Yorx 
VS. 
ALLEN. 
AVOIDANCE OF POLICY—MISREPRESENTATIONS—INCREASE 


OF RISK. 


Under Code 1907, § 4572, which provides that no misrepresentation in a 
policy of life insurance, or in a negotiation of a contract for life 
insurance, or in the application therefor, shall avoid the policy, unless 
made with actual intent to deceive, or unless the matter misrepre- 
sented increases the risk of loss, pleas, in an action on a policy which 


* Decision rendered, Nov. 16, 1911. 56 S. Rep. 568. 
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had been renewed by the insured after a lapse, that the insured, on 
his application for reinstatement, represented that his health was 
good and unimpaired, but that he was not in good health, but was 
then suffering from a disease of the heart which increased the risk of 
loss, constitute a good defense, since, as the statute is in the alter- 
native, the showing of an increase of the risk of loss, without a 
showing that the misrepresentation was made with actual intent to 
deceive, is sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 684, 685; Dee. Dig. § 291.) 


AVOIDANCE OF POLICY—MISREPRESENTATIONS. 


Under Code 1907, § 4572, providing that no misrepresentation in a policy 
of life insurance, or in a negotiation of a contract for life insurance, 
or in the application therefor, shall avoid the policy, unless made with 
actual intent to deceive, or unless the matter misrepresented in- 
creases the risk of loss, a mere misrepresentation as to whether 
insured had consulted a physician between the time of taking out 
the policy and making .application for its reinstatement is not a suf- 
ficient defense, without showing that such misrepresentation was 
made with intent to deceive, or that it increased the risk of loss, 
since it is neither the natural nor the necessary effect of such mis- 
representation to show intent to deceive or increase of risk. 


(For other cases, see Insurance, Cent. Dig. § 691; Dec. Dig. § 292.) 


Appeal from Circuit Court, Dallas County; B. M. Miller, 
Judge. 

Action on a policy of insurance by Lula T. Allen against the 
Mutual Life Insurance Company of New York. Judgment for 
plaintiff and defendant appeals. Reversed and remanded. 


TILLMAN, Brapity & Morrow and MaA.iory, for Appellant. 
Petrus, JEFFRIES, Perrus & TurNEr, for Appellee. 


MAYFIELD J. 

Appellee sued appellant on an insurance policy. The original 
policy was issued October 26, 1902, insuring the life of Walter 
E. Allen, the husband of the plaintiff. The policy lapsed for 
nonpayment of premiums; but on December 21, 1907, at the re- 
quest of the insured, the policy was renewed, or reinstated, for 
the reduced amount of $2.500; the original amount being $5,000. 

When the case was here on former appeal (reported in 166 
Ala. 159, 51 South. 877), it was ruled that the court properly 
sustained the demurrers to certain pleas which set up state- 
ments, made in the application for the reinstatement of the policy, 
as warranties or guaranties, for the reason that it was not alleged 
that such agreements were not plainly expressed in the policy, 
as provided by sections 4572 and 4579 of the Code. On the last 
trial the defendant seems to have withdrawn the pleas referred 
to, but left a great number of those discussed in the former 
opinion, which set up false and fraudulent representations, and 
filed in addition thereto nine other pleas, numbered from 41 to 
50, inclusive. The trial court sustained demurrers to all the 
special pleas, except those numbered 28, 31, 32, 33, and 34, upon 
which the trial was had. 
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Plea 27, after setting out the terms of the policy, the applica- 
tion by the insured for a reduction of the amount of the annual 
premium, the granting of such application, and the terms upon 
which granted, and averring a forfeiture of the policy under 
the application for reinstatement, averred that the insured, in 
his application for reinstatement, guaranteed that his health had 
been good at all times since his examination for the original policy ; 
that he had not consulted a physician since that time; that the 
defendant, upon the faith of such guaranty, reinstated the policy ; 
that such representation was untrue, the health of the insured 
not having continued good; that at the time he made it he had 
a serious affection of the heart which increased the risk of loss 
upon the policy, which fact was unknown to the insurance com- 
pany at or before the time of the reinstatement of the policy, 
but was known to the assured; that, had the company known 
that the assured suffered from such disease of the heart, it 
would not have reinstated the policy. 

Plea 28 was in effect the same as plea 27, except that the mis- 
representation set up in that plea is averred to be the statement 
of the assured, in his application for reinstatement, that he had 
not consulted a physician, etc., it being alleged that such repre- 
sentation was false, was known to be false by the assured at the - 
time he made it, and was intended to deceive the company; that 
it did deceive the company and induce it to execute the contract 
of insurance; that the assured represented that he had not con- 
sulted a physician, whereas the proof showed that he had done 
so, during the time inquired of, and that the physician informed 
him that he was suffering from a serious valvular affection of 
the heart; that such misrepresentation was as to-a matter which 
increased the risk of loss to the company. 

Plea 29 was practically the same as plea 28, and averred that the 
representation by the assured that he had not consulted.a phy- 
sician was false; that the assured knew it was false; and that the 
company did not, and was thereby induced to reinstate the policy. 

Plea 30 was the same as 29, with the additional averment that 
the false representation by the assured was made by him with 
the intention of deceiving and inducing the company to reduce 
the policy, and that he did thereby so deceive and so induce the 
company to reduce the premium and to reinstate the policy. 

Plea 31 avers, as a defense to the action, as follows: “That, 
prior to and as a part of the negotiations for the execution and 
the procurement of the contract here sued on the said Walter 
E. Allen falsely and fraudulently represented to this defendant 
that his health was good, and defendant avers that said repre- 
sentation was false; that the health of said Walter E. Allen at 
said time was not good, but that he was suffering from serious 
heart trouble. And defendant avers that at the time of said 
false representation the said Walter E. Allen knew that said 
representation was false; that he made the same to the defendant 
with the intent to deceive the defendant, and with the intent 

Vol. XLI.—15. 
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that it should be acted upon by the defendant, and to induce the 
defendant to execute the contract here sued on; that said repre- 
sentation was not known by the defendant to be false, and did 
deceive the defendant, and did induce the defendant to execute 
the contract here sued on.” 

Plea 32 is the same as plea 31, with this averment added: “De- 
fendant avers that said misrepresentations were as to a matter 
that increased the risk of loss under said policy.” 

Plea 33, as a further defense to the action, avers: “That, 
prior to and as a part of the negotiations for the execution and 
the procurement of the contract here sued on, the said Walter E. 
Allen falsely and fraudulently represented to this defendant that 
he had not, between the time of his last examination for said 
policy of insurance, to wit, the 26th day of October, 1902, and the 
time of making said application for establishing or restoring 
said policy, to wit, December 21, 1907, consulted a physician, 
and defendant avers that said representation was false; that the 
said Walter E. Allen had ‘between said dates consulted a phy- 
sician. And defendant avers that at the time of said false repre- 
sentation the said Walter E. Allen knew that the same was false; 
that he made the same to the defendant with intent to deceive 
‘ the defendant, and with the intent that it should be acted upon by 
the defendant, and to induce the defendant to execute the con- 
tract here sued on; that said representation was not known by 
defendant to be false, and did deceive the defendant, and did 
induce the defendant to execute the contract here sued on.” 

Plea 34 is the same as plea 33, with the added averment that the 
said representation was'as to a matter that increased the risk of 
loss under the policy. 

The other pleas, from 35 to 50, inclusive, were practically 
restatement of the same defenses, in varying phraseology, some- 
times adding and sometimes omitting certain allegations con- 
tained in other pleas. It would incumber this opinion too much to 
epitomize each of these pleas. It is difficult to conceive the 
necessity of having fifty special pleas to set up two or three de- 
fenses to an insurance policy. 

The trial resulted in verdict and judgment for the plaintiff, 
from which judgment defendant appeals. 

[1] Assignments of error Nos. 1, 5, and 6 question the 
correctness of the trial court’s ruling in sustaining’ a demurrer 
to pleas 27, 36, and 37, respectively, and may be treated 
together, as they are treated by counsel in argument. The 
defense set up by these pleas is that of misrepresentation, by the 
insured, as to his health; that he had represented that his health 
was good and unimpaired, which was untrue, in that, at the time 
he was not in good health, but was then affected with and suf- 
fering from disease of the heart, or of the valves thereof, which 
increased the risk of loss; that the falsity of this statement was 
known to the insured, but unknown to the insurer. We are con- 
strained to hold that these pleas set up a good defense, under the 
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rules laid down by this court in the former appeal, and followed 
in the recent case of Empire Life Insurance Co. vs. Gee, 171 
Ala.—, 55 South. 166. The trial court evidently acted upon the 
theory that it was necessary for such pleas to aver that the 
misrepresentations were made with the actual intent to deceive. 
Indeed, this is the only material difference between pleas Nos. 
28, 31, 32, 33, and 34, as to which the court overruled demurrers, 
and the pleas under consideration, as to which the court over- 
ruled demurrers. While such an averment may be proper, it 
is not necessary in all cases. A plea, setting up misrepresen- 
tations as a defense to an insurance policy, may be good without 
such an averment. 

The statute reads as follows: ‘No written or oral misrepre- 
sentation, or warranty therein made, in the negotiation of a con- 
tract or policy of life insurance, or in the application therefor 
or proof of loss thereunder, shall defeat or void the policy, or 
prevent its attaching, unless such misrepresentation is made 
with actual intent to deceive, or unless the matter misrepresented 
increase the risk of loss.” Code, § 4572. 

It will be observed that the statute is in the alternative—‘‘un- 
less such misrepresentation is made with actual intent to deceive, 
or unless the matter misrepresented increase the risk of loss.” 
If the misrepresentation is made “with actual intent to deceive,” 
then it need not “increase the risk of loss” in order to. be a good 
defense. If it “increase the risk of loss,” then it is not necessary 
that it be “made with actual intent to deceive.” Of course, both 
alternatives may exist in the same case, and, if so, they may be 
averred, but it is not necessary; either is sufficient. If the two 
coincide, they may be averred in separate pleas. 

[2] Those pleas that aver merely a misrepresentation of the 
fact that the insured had consulted a physician between — 
dates, without more, were not sufficient under the statute. They 
should go further, as some of the pleas do, and aver that such 
misrepresentation was made with the intent to deceive, or should 
show, by appropriate averments, that such misrepresentation 
increased the risk of loss. The fact, standing alone, that the 
insured represented that he had not consulted a physician, when 
in fact he had done so, does not show either “intent to deceive” 
or increase of “risk of loss”; and, unless the misrepresentation 
was made with such intent, or unless it had the effect to in- 
crease the risk, then the statute expressly says it shall not “defeat 
or void the policy.” It is neither the natural nor the necessary 
effect of such misrepresentation to show intent to deceive or 
increase of risk; hence the intent or the effect required by the 
statute must be averred, or facts must be alleged from which the 
intent or effect must necessarily. follow. 

[3] It is sufficient, under the first alternative, to allege the 
misrepresentation, and then that it was “made with actual intent 
to deceive.” It is difficult to see how the averment could be 
fuller. The intent to deceive is a fact residing exclusively within 
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the knowledge and in the breast of the party harboring it, and it 
is not necessary’ to set out the evidence by which the intent is to 
be proven. 

[4] But as to the second alternative, whether the misrepre- 
sentation that the insured had not consulted a physician increased 
the risk or not, it is a conclusion of law, and the facts from which 
the conclusion is deducible must also be averred. It is not 
sufficient under our statute to aver merely that this misrepresen- 
tation increased the risk.” It may or may not have done so, de- 
pending upon the attending facts, which are not averred. Sup- 
pose that the physician consulted had found no disease or dis- 
order, and had so advised the insured and the insurer, in such 
case certainly the misrepresentation could not have increased the 
risk. In order for the plea to be good under this alternative, it 
should have averred the facts from which the conclusion is 
deducible. 4 Mayfield’s Digest, p. 467, § 550. 

No good end would be subserved by treating these fifty’ pleas 
seriatim. What we have said above, and what was said in this 
case on former appeal (Gee’s Case, 55 South. 166), will be a 
sufficient guide on another trial. The last case above: referred 
to contains a full discussion as to the sufficiency of pleas like 
those under consideration, and full discussion of the statute in 
question. 

The trial court was probably misled, in its rulings on the second 
trial, by an expression in the opinion on the former appeal (166 
Ala., appearing near the top of page 168, 51 South. 879), to the 
effect that the statute does not apply “to misrepresentations made 
with the actual intent to deceive, and which ge increase the 
risk of loss.” The word “and” should have read “or.” This is 
made to appear in the last sentence in that atiealie paragraph 
of the opinion, in which the word “or” is used, as it is in the 
statute. 

[5] If there was error in any of the rulings of the trial court, 
excluding the evidence introduced or offered to be shown by the 
witness, Dr. Furniss, it was without possible injury, because the 
court subsequently permitted this witness to testify fully to every 
fact inquired about by the defendant, and as to which the court 
had therefore declined to allow him to testify, and as to which 
the defendant had reserved exceptions. 

The trial court evidently fell into error as to some of its rulings 
upon the evidence and upon charges, for the same reason that 
it erred in rulings upon the pleas; that is, in proceeding upon the 
theory that, in order for the misrepresentation to be a good de- 
fense, it must have been made with both the actual intent to 
deceive and the effect to increase the risk of loss. And, as above 
stated, the trial court was probably influenced to this view by the 
expression quoted from the former opinion in this case. 

We find no errors in the rulings upon the evidence, nor in the 
rulings upon charges except those which were in accord with 
the rulings upon the sufficiency of the pleas, the errors in which 
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we have pointed out. We deem it unnecessary to pass upon the 
various rulings seriatim; there being forty-nine assignments of 
error. ‘To treat each separately would be a needless consumption 
of time and space. With the exceptions heretofore pointed out, 
the trial court seems to have tried the case correctly and upon 
the correct theories. 

For the errors indicated, the judgment will be reversed and 
the cause remanded. 

Reversed and remanded. 

Simpson, Anderson, McClellan, and Somerville, JJ., concur. 
Dowdell, C. J., and Sayre, J., not sitting. 


SUPREME COURT OF LOUISIANA. 


COLE 
vs. 


MUTUAL LIFE INS. CO. or New York. 
In rE MUTUAL LIFE INS. CO. or New Yorn. (No. 10,060).* 


ACTIONS ON LIFE POLICIES—VENUE. 

Under the express terms of Act. No. 44 of 1910, p. 69, suit on a life policy 
may be brought in the county of decedent’s domicile. 

(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


LIFE, POLICIES—BURDEN OF PROOF. 
A life insurance company sued on a policy had the burden to show that 


insured’s throat was tubercular, as affecting a defense that he mis- 
stated in his application that he was in good health. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


LIFE POLICIES—APPLICATION—STATEMENT—EFFECT. 


Statement by an applicant for reinstatement of life insurance that his 
health has remained good and unimpaired since his examination 
under the original application did not amount to a warranty, but 
was a mere representation, needing to be true only to his best 
knowledge and belief. 


(For other cases, see Insurance, Cent. Dig. $§ 681-6096; Dec. Dig. § 201.) 


LIFE. POLICIES—APPLICATION—STATEMENTS—“CONSULTA- 
TION.” 
That applicant for reinstatement of life insurance had been treated by a 
physician for what was regarded as a: common temporary inflammation 
of the throat did not constitute “consultation” of a physician within a 
statement in the application that he had not consulted a physician 


* Decision rendered, Nov. 13, 1911. Rehearing denied, Dec. 11, 1911. 
56 S. Rep. 645. Syllabus by Editorial Staff. 
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since a certain time, though it subsequently appeared that applicant 
had tubercular laryngitis. 
(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 
(For other definitions, see Words and Phrases, vol. 2, p. 1482.) 


Action by Mrs. Jessie A. Cole against the Mutual Life Insur- 
ance Company of New York. Judgment for plaintiff, and de- 
fendant applies for review. Application dismissed. 


J: E. Reynotps and Denecre & Buiair, for Applicant. 
3ARNETTE, RoBERTS & GorF, for Respondent. 


Provosty, J. 

The son of plaintiff insured his life in her favor in the de- 
fendant company for $1,000 on September 2, 1903. He paid 
five yearly premiums, but failed to pay the sixth, falling due 
September 2, 1908; and, the thirty days of grace within which to 
make the payment having passed without his having availed 
himself of it, the policy lapsed on October 2, 1908. Four days 
thereafter he made application for reinstatement, and the policy 
was reinstated. He died four months thereafter, on February 
4, 1909, of tubercular laryngitis. This suit is upon the policy. 

There is no positive proof of the cause of his death; but the 
fact of its having been as here stated seems to have been taken 
for granted throughout the trial, and the inference in that regard 
is so strong as to amount to sufficient proof, and, moreover, 
plaintiff has laid no stress on the absence of this proof, though 
incidentally calling attention to it. 

The application for reinstatement was made on the printed 
form of the defendant company, which contains the following: 

“And the undersigned hereby ratifies and confirms all the 
statements made in the application upon which said policy was 
issued, and hereby makes the said application and this request 
alike part of the said contract of insurance, and further guar- 
antees that he is of temperate habits, and that, except as noted 
below, his health has been good and has remained unimpaired 
at all times since the last examination for policy No. 1,384,385; 
that he has not consulted a physician since that time, and his 
family record has remained the same.” 

The exception noted below is as follows :— 

“The only time had a physician was last fall while had mea- 
sles and mumps.”’ 

[1] Defendant, not being domiciled in the parish of Bienville, 
where the assured resided and died and where this suit was 
brought, but in the parish of Orleans, where it has a resident 
agent, pleaded to the jurisdiction of the court ratione persone, 
and pleaded, further, that the fact of the court of Bienville 
parish not having jurisdiction of the suit was res judicata, 
it having been so decided on a previous occasion, when the same 
suit was brought in the same court, and a plea to the jurisdiction 
was interposed and sustained. 
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A complete answer to that contention is that, since the dis- 
missal of the said previous suit, Act 44. p. 69, of 1910, has been 
passed, which provides that :— 

‘In all suits on a policy of insurance the defendant may be 
sued either at the domicile of the insurance company, or in the 
place where its principal agency is established, or in the parish 
where the loss occurred, or in the case of life insurance, at the 
domicile of the deceased, or beneficiary whether it be in a case 
of fire, marine or life insurance.” 

Said pleas were therefore properly overruled. 

[2, 3] On the merits, the contention of the defendant is that 
the statements made by the assured in his application for rein- 
statement, to the effect that, “except as noted below, his health 
has been good and has remained unimpaired since the last exam- 
ination for policy No. 1,384,385,” and, that “he has not con- 
sulted a physician since that time,” were false, and have had 
the effect of avoiding the policy. 

This raises a question of fact, for the determination of which 
an examination of the facts is necessary. 

Both the district court and the Court of Appeals found against 
defendant upon the facts; or, in other words, found that: the 
said statements of the assured were true. 

Mrs. Cole, the plaintiff, testifies that her son was taken with 
the measles in November, 1907; that. the attack lasted two or 
three weeks; that he was up and out of his room in December, 
and entirely well in January, except that the measles seemed to 
have settled on his throat; that there were “little kernels that 
never did entirely go away”; that no remedy was used for these 
kernels; that he seemed to be entirely well, and made no com- 
plaint ; that he was well the whole year, and worked all the time, 
and did not consult a physician until the last of November, 
1908, when he began to complain of his throat, and consulted 
Dr. McLemore, who advised him to see a specialist. 

Mrs. Cole, widow of the assured, testified that her husband 
died February 4, 1909, a little over three months after her 
marriage; that until the latter part of November, 1908, he was 
in good health; that the first intimation she had of his throat 
being sore was in the latter part of November, when he com- 
plained of it. 

J. D. Cole, an uncle of the assured, testified that he was a 
neighbor of his nephew, and saw him nearly every day, that all 
during the spring and summer of 1908 his nephew worked in the 
field and at hauling logs, and appeared to be as healthy as any 
man in the country, and made no complaint of not feeling well. 

S. M. Emerson, the man in charge of the commissary of the 
sawmill for which the assured was hauling logs, testified that 
during the summer of 1908, after the assured got through with 
his crop, he saw him every day until “along up in the fall,” and 
that he had the appearance of a healthy man; that logging is 


very heavy work, and takes a strong, healthy man. 
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Dr. McLemore testified that he attended the assured as his 
physician in the spring of 1908; that he was suffering from 
measles and mumps; that he recovered within fifteen or twenty 
days, with the exception of some swelling of the glands of the 
throat ; that, after the assured was up from his attack of measles 
and mumps he treated him for a hacking cough, and for the swell- 
ing of the glands of the throat; that something like two months 
after he had got up he consulted him about the condition of his 
throat, and also as to his hacking cough; that he thinks he exam- 
ined him three times during the summer of 1908; that in Sep- 
tember he advised him to consult a specialist; that he is not 
positive about the date, as he is testifying only from memory, his 
books having been lost; that his reason for advising him in Sep- 
tember to consult a specialist was that he did not improve under 
his treatment; that from the time he convalesced thoroughly 
from the measles until December, 1908, when his general health 
began to fail, his general health was good, and he considered him 
a good risk for insurance; that he was not hoarse, and his speech 
was unaffected; that he examined him at the time of the rein- 
statement of the policy, and reported his general health and phys- 
ical condition good; that the condition of his throat had in no 
way impaired his health so far as he, witness, could detect; that 
he simply had a sore throat which he, witness, diagnosed as a: 
catarrhal condition of the throat. ; 

In addition to this testimony of Dr. McLemore, there is in the 
record the following letter written by him to the agent of the 
defendant company on March 25, 1909, shortly after the death 
of the assured :— 

“Dear Sir: I hereby certify that I was the original medical 
adviser of W. Walter Cole, and I attended him in the spring of 
1908 for measles, after which he developed this tuberculous con- 
dition of the throat which I prescribed for him at intervals 
during the summer, and advised him to consult a specialist in 
September of the same year. 

“Respectfully, A. C. McLemore, M. D.” 

Referring to this letter, Dr. McLemore says in his testimony : 

“This letter is correct, but misleading in this: During the time 
I was treating Cole, in the summer of 1908, I had not diagnosed 
his case as tuberculous; but was treating him for mere inflamma- 
tion of the throat, which I learned afterwards, through the 
specialist was tuberculous. This information was obtained 
through the specialist whom he consulted in December, 1908, or 
January, 1909, I am not sure. I had not thought of his condition 
being tuberculous until after his consultation with the specialist, 
which I think was in December, 1908, or January, 1909; and my 
reference in the letter to a tuberculous condition of the throat 
made March 25, 1909, was based on my opinion of his case at 
the time, after the report of the specialist, and not on my opinion 
of the case before the report of the specialist.” 

Dr. McLemore was a witness for the defendant. Defendant 
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also took by commission the testimony of Dr. Durham of Winn 
Parish, whom the assured had consulted on December 7, 1908, 
and of the specialist in throat troubles, Dr. Dowling, of Shreve- 
port, whom the assured had consulted on December 31, 1908, but 
did not offer the depositions in evidence ; and same were offered 
in evidence by the plaintiff. 

Dr. Durham testified that he found “an inflamed condition 
of the mucous membrane of the throat,” and could not tell how 
long the throat of the assured had been affected except from 
assured’s own statement, which was that “the date of the attack 
was about a month prior,” but that, as an expert, he would say 
that “the inflammatory condition had not existed more than one 
month”; that assured said that for twelve months prior to that 
time his throat became occasionally inflamed, and that these at- 
tacks were caused from an attack of measles; that no one had 
been treating him for his sore throat; that he had an occasional 
attack of sore throat, but paid no attention to it until the attack 
of December 7, 1908. 

Dr. Dowling testifies as follows :— 

“There was an inflammation of the nose, nasopharynx, and 
larynx with some cedema of the epiglottis. There was a very 
small ulcer of the larynx just above the vocal cords on the right 
side near the anterior commissure.” That he could not estimate 
how long the throat had been affected, but would presume “he 
had suffered from some form of catarrhal trouble for some 
time.” That the condition which he found “sometimes develops 
very rapidly.” That he has no record of the statements of the 
patient, but recalls that he said he had been suffering with the 
sore throat for about two weeks, and that he insisted that he 
had been enjoying good health up to a few days before. That 
his conclusion was that the patient had tubercular laryngitis, and 
that a microscopical examination of the sputum confirmed this 
diagnosis. 

From the foregoing evidence it is perfectly clear that the 
assured was sincere in saying that he was in good health. In 
fact, he was in good health, unless this occasional soreness of 
his throat was tuberculous; for the law of the life insurance, 
in accord in that respect with popular understanding, does not 
regard a mere passing ailment such as an occasional inflammation 
and soreness of the throat as an impairment of the general 
health of a person. 25 Cyc. 812. 

For showing that this soreness of the throat was tuberculous 
the burden of proof lay on defendant. 25 Cyc. 928, 929. 

Defendant cannot be said to have discharged this burden, 
since the evidence leaves doubtful whether this soreness of the 
throat was already tuberculous at the time of the reinstatement. 
But, here again, we find an inference so strong as to amount 
practically to proof; so that we prefer not to rest the case upon 
the failure of the defendant to have discharged this burden of 
proof, but upon the more certain ground that this statement as 
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to condition of health was not a warranty, needing to be literally 
true, but a mere representation, needing to be true only to the 
best of the knowledge and belief of the declarant. 

We think the view most consonant with reason and justice is 
that, if a policy contains anything which would tend to render 
doubtful whether the question as to present condition of health 
is intended to be answered with literal correctness or only to the 
best of the declarant’s knowledge and belief, the latter interpre- 
tation must be adopted under operation of the rule that policies 
are construed most favorably to the assured. Moulor vs. Am. 
L. Ins. Co., 111 U. S. 335, 28 L. Ed. 447; 3 Cooley, Briefs on L. 
of Ins., p. 1955; 1 May on Ins. (4th Ed.) p. 156 (matter in 
brackets) ; Reppond vs. Nat L. Ins. Co., 100 Tex. 519, 101 S. W. 
786, 11 L. R. A. (N. S.) 981, and note. 

Now, while the original application for the policy in this case 
(made part of the policy) contains the usual general warranty 
clause, “I hereby agree that all the following statements and 
answers’ are by me warranted to be true,” it contains also the 
following question: “Are you now in good health so far as you 
know and believe?” a question which shows conclusively that the 
applicant was not expected to answer with literal correctness as 
to the present condition of his health, but only to the best of his 
knowledge and belief; and the foregoing evidence, we repeat, 
leaves no doubt that the assured in this case did so answer. 

Having thus reached the conclusion that the said statement as 
to present good health was a mere representation and not a war- 
ranty, it becomes unnecessary to consider the other point argued 
in the briefs, as to whether Act 52, p. 86, of 1906, applies to the 
reinstatement of a lapsed policy, as contended by plaintiff, or 
exclusively to the original issuance and delivery of a policy, as 
contended by defendant. Said act reads as follows :— 

“That every policy of insurance issued or delivered within the 
state on or after the first day of January, nineteen hundred and 
seven, by any life insurance corporation doing business within 
the state shall contain the entire contract between the parties and 
nothing shall be incorporated therein by reference to any consti- 
tution, by-laws, rules, applications or other writings unless the 
same are indorsed upon or attached to the policy when issued ; 
and all statements purporting to be made by the insured shall in 
the absence of a fraud be deemed representations and not war- 
ranties. Any waiver of the provisions of this section shall be 
void.” 

[4] Passing to the consideration of the other statement made 
by the assured in his application for reinstatement, whereof 
the falsity is claimed by defendant to have avoided the policy, 
namely, that assured had not consulted a physician, we find as 
a matter of fact that, if the consultations testified to by Dr. 
McLemore did take place at all during the summer of 1908, they 
were for a mere temporary soreness of the throat, which nobody 
looked upon as being serious; that they were not “consultations” 
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within the meaning of that word as used in the policy, and as 
understood in the law of life insurance. The law upon this 
point is stated in 17 Am. & Eng. Ann. Cas. 1203, as follows: 

“In some jurisdictions it is held that a consultation with, or 
attendance by a physician, within the meaning of a question as 
to such matters as in an application for life insurance, refers to 
a consultation or attendance for a serious or severe ailment, and 
not for a slight and temporary indisposition.” 

Among the decisions cited in support of this are those of the 
home state of the defendant company—New York. 

That the assured, when making his application for reinstate- 
ment, did not look upon these consultations (if, indeed, they had 
then already taken place)as having been such within the intend- 
ment of the policy, appears from his not having mentioned them 
in his statement. He would have been without motive for 
making a secret of them, for there can be no doubt that he did 
not consider this soreness of his throat as having been or being 
anything serious. When questioned by Dr. Durham, and later 
by the throat specialist, Dr. Dowling, in December, two months 
after the reinstatement, he was positive that his health had been 
perfectly good until a few days before the consultation with Dr. 
Durham. He certainly had every reason for answering truth- 
fully to the physician whom he was consulting, and no motive 
whatever for concealment. The evidence leaves no doubt that 
he, his mother, and his wife, and even Dr. McLemore, con- 
sidered his sore throat nothing more than a common, temporary 
inflammation of the throat—a mere trivial, passing ailment, not 
impairing the general health. 

Indeed, apparently, his wife did not even know of its exist- 
_ His everyday life and work were not in the least disturbed 

y it. . 

In expressing doubt as to these consultations having taken 
place, we do not mean to imply that they did not take place at 
all, but that they did not take place during the summer. We are 
satisfied that Dr. McLemore treated the assured for sore throat at 
one time; but we think it was in the latter part of November and 
early part of December, some time after the reinstatement of the 
policy, and not, as Dr. McLemore testifies, in the summer pre- 
ceding the reinstatement. Dr. McLemore was testifying from 
memory after the lapse of two years, without the aid of his 
books, which had been lost. His fixing these consultations in the 
summer conflicts with the positive testimony of the mother and 
the wife of the assured, who must have known of the condition 
of his health, and with the statements of the assured made with- 
out motive for concealment. The fact is it conflicts with Dr. 
McLemore’s own testimony wherein he says that in these con- 
sultations he did not look upon the matter as serious and gave 
no advice. This is inconsistent with the statement, made later 
on in his testimony, that, when he saw the trouble would not 
yield to treatment, he advised the patient to consult a throat spe- 
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cialist. If the consultations were in the latter part of November 
and the early part of December, and the treatment and the advice 
to consult a specialist were in the course of them, all conflict in 
the evidence disappears. And we must conclude that such was 
the case. We know for certain that Dr. McLemore was mis- 
taken as to the date of the attack of measles and mumps, he 
fixing it in the spring of 1908, when all the other witnesses, 
together with the statements of the assured in the application for 
reinstatement, fixes it in the fall of 1907; and we think that he 
was, in like manner, mistaken as to the date of the consultations. 

The application for review is dismissed, at the costs of the 
relator. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


ADAMS ET AL. 
VS. 


AMERICAN PATRIOTS.* 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENCE. 


In an action upon a fraternal benefit policy, evidence held to show that 
insured falsely represented in. his application that he was in good 
health, and did not have tuberculosis and had, not consulted a phy- 
sician since childhood. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


Appeal from Circuit Court, Randolph County; A. H. Waller, 
Judge. 

Action by Stella Adams and another, against the American 
Patriots. From a judgment for plaintiffs, defendant appeals. 
Reversed. 


Wixarp P. Cave, for Appellant. 
M. J. Linny, for Respondents. 
ELuison, J. 

The plaintiffs are brother and sister of David A. Crews, de- 
ceased. On the 4th day of June, 1907, Crews took out a benefit 
certificate of insurance on his life, with plaintiffs as benefi- 
ciaries, in the Supreme Order of Married Men’s League oi 
America, and afterwards this insurance was taken over and 
reinsured by defendant. Crews died in the following December, 


* Decision rendered, Nov. 20, 1911. 141 S. W. Rep. 21. 
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and this action was instituted to recover the insurance. The 
judgment was for plaintiffs in the trial court. 

Deceased’s application was made on the 21st day of May, 
1907, and contained warranties that he was in sound health, that 
he did not have tuberculosis in any form, that he did not have a 
cough, that he had not been treated for illness, and that he had 
not consulted a physician since chilhood. It is conceded by 
plaintiffs that false representations in procuring the certificate 
avoid the policy. We find the evidence shows without contra- 
diction that, within a few days after the deceased made his ap- 
plication, he consulted physicians, who found him afflicted with 
tuberculosis; and there is no substantial evidence contradicting 
that introduced by defendant that he was a sick man before he 
made his application, and had quit work on that account, and 
that he died the December following of consumption, in Arizona, 
whither he had gone for his health. But, aside from this, it 
was conclusively shown that his representations that he had not 
consulted a physician since childhood, and that he was in good 
health, were false, for on the day preceding this he wrote the, 
following letter: “Clark, Mo. Station, May 20, 1907. Mr. H. D. 
Teed, Supt. Tel., St. Louis—Dear Sir: After filing my application 
with your office, I was compelled to come home on account of 
not’ being :able to work.’ The doctors advise me to take a con- 
tinued rest, I will write you or call on you when I am ready to 
resume work. Yours truly, D. A. Crews.” 

There was much other evidence and many circumstances in the 
case which should have caused a verdict for defendant. | But, 
assuming that there was sufficient of contradictory character to 
such other evidence:to make an issue of fact: as to: the matters 
thus -disclosed, we find that, on account of the evidence we have 
specified; there was no ground to justify the court in its refusal 
ofa peremptory instruction to find for the defendant.. De- 
ceased’s brother was insured in a similar way in another. frater- 
nal association. He too, died, as contended by. defendant, from 
consumption. These plaintiffs and this deceased were the bene- 
ficiaries, and brought their action on the certificate. They re- 
covered in the trial court. "The case was appealed to ‘this court 
(Adams.vs. Modern Woodmen of America, 145 Mo. App. 207, 
130 S. W. 113), where we, with expressed misgiving as to the 
justice of the verdict, affirmed the judgment. But that case, 
barely escaping reversal. as it did, cannot aid plaintiffs here, 
where the evidence against a right of recovery is too conclusive 
to question. 

The judgment is reversed. All concur. 
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GORDON ws. AMERICAN PATRIOTS oF SpriNGFIELD, ILL.* 
(Court of Civil Appeals of Texas. Dallas.) 


MUTUAL BENEFIT INSURANCE—LIABILITY—ESTOPPEL. 


An Illinois mutual benefit society authorized by the laws of Illinois to issue 
certificates for death or disability benefits, and prohibited from divert- 
ing the fund for any other purpose, attempted to consolidate with a 
Missouri mutual benefit society; but there was no statute of either 
state authorizing the consolidation. A member of the Missouri society 
knew the facts before he made payments of assessments to the con- 
solidated society. Held, that the consolidated society was not estopped 
from relying on the illegality of the consolidation and from denying 
liability on the certificate issued to the member. 


(For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.) 


* Decision rendered, Nov. 4, 1911. On rehearing, Dec. 2, I9QII. 141 
S. W. Rep. 331. 


LABRANCHE vs. ST. JEAN BAPTISTE SOCIETY.* 
(Supreme Court of New Hampshire.. Hillsborough.) 


MUTUAL BENEFIT SOCIETY—RIGHT TO BENEFITS. — 


Where the by-laws of a benefit society provided that insurance was payable 
to the widow and heirs only of a member in good standing, and, in 
addition to the payment of special assessments, each member to be in 
good standing was required to pay regular monthly dues, the admin- 
istrator of a member who at the time of his death was in arrears for 
both assessments and dues could not recover the insurance benefit in 
the absence of proof of waiver, though no action had been taken to 
expel deceased or deprive him of his membership. 


(For other cases, see Insurance, Cent. Dig. § 1917; Dec. Dig. § 756.) 


ASSESSMENTS—NON PAYMENT—WAIVER. 


A by-law providing for the suspension of a person insured for nonpay- 
ment of assessments or dues may be waived. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755.) 


MUTUAL BENEFIT SOCIETY—SUSPENSION—WAIVER. 


Where members of a mutual benefit society were suspended without action 
of the society for nonpayment of dues and assessments, that no_ 
action was taken by which insured after suspension for nonpayment 
of dues and assessments was deprived of his membership, and that the 
names of suspended members were carried on the books, did not 
constitute a waiver of the suspension. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered, Nov. 7, 1911. 81 Atl. Rep. 608. 





Asserin vs. Modern Brotherhood of America. 


ASSERIN vs. MODERN BROTHERHOOD 
OF AMERICA.* 


(Supreme Court of Wisconsin.) 


FRATERNAL BENEFIT INSURANCE—PAYMENT OF DUES— 
EVIDENCE—SUFFICIENCY. 


In an action on a benefit certificate, defended on the ground of forfeiture 
for nonpayment of dues at maturity, evidence held to justify a 
finding of payment of dues at maturity. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


* Decision rendered, Dec. 5, 1911. 133 N. W. Rep. 570. 
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SUPREME COURT OF KANSAS. 





RiGSo 8 AL. 
US. 


GERMAN ALLIANCE INS. CO. or New Yorx.* 






ARBITRATION—AWARD—VALIDITY. 


In an action upon an insurance policy, where the issue was upon the 
validity of an award of arbitrators-chosen under the terms of the 
policy, the fact that the amount of the loss, as found by the court 
upon the trial, greatly exceeded the amount found by the arbitrators, 
while not deemed sufficient proof of prejudice on the part of an 
arbitrator, is a circumstance to be considered, together with his 
conduct during the proceedings, and all the attendant circumstances, 
in determining whether the award was fairly made. 


(For other cases, see Insurance, Dec. Dig. § 662.) 


AWARD OF ARBITRATORS—VALIDITY. 


Upon an examination of the evidence tending to show misconduct on 
the part of the arbitrator appointed by the defendant, his long- 
continued services in such business for this and other insurance 
companies, the great difference between the amount awarded and the 
actual loss as found by the court upon the trial, the refusal to ex- 
amine part of the goods remaining after the fire, and the attendant 
circumstances, it is held that a finding of the district court upon 
which the award was held invalid cannot be set aside. 

(For other cases, see Insurance, Dec. Dig. § 662.) 


Johnston, C. J., and Porter, J., dissenting. 






Appeal from District Court, Crawford County. 

Action by A. K. Ross and Carrie Tessier against the German 
Alliance Insurance Company of New York. Judgment for 
plaintiffs, and defendant appeals. Affirmed. 









FykE & Snyper, E. S. Quinton, and F. B. WHEELER, for 
Appellant. 


O. T. Boaz and L. W. Jounson, for Appellees. 










BENSON, J. 

This action was for the recovery of a loss upon a fire insur- 
ance policy issued upon a stock of millinery. The policy con- 
tained an arbitration clause. A fire occurred, causing damage 
to the goods insured, and appraisers were chosen, one being 
named by each party, who selected an umpire. An award was 
made, signed only by one appraiser and the umpire. The com- 
pany offered to pay the amount awarded, and pleaded that offer 
in defense. The plaintiff alleged that the appraiser chosen by 


* Decision rendered, Dec. 9, 1911. 119 Pac. Rep. 366. Syllabus by 
the Court. 
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the company was incompetent and not.a disinterested person, 
and charged unfair and fraudulent conduct in making the ap- 
praisal and award. A jury having been waived, the court 
found for the plaintiff, and gave judgment for an amount largely 
exceeding the award. 

Questions arising in the district court upon the sufficiency of 
the plaintiff's pleadings are determined adversely to appellant’s 
contention in Ross vs. Insurance Co., 84 Kan. 572, 114 Pac. 
1054. The question to be determined here is whether there was 
competent evidence to sustain the finding. The policy contained 
a stipulation that: “In the event of disagreement as to the 
amount of loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured and 
this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire; the appraisers 
together shall then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to agree, shall sub- 
mit their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss.” 

The evidence of what occurred at the arbitration is conflicting. 
here was evidence tending to prove the following facts: After 
the two appraisers had proceeded for about two days in ex- 
amining the remaining stock and remnants and in endeavoring 
to determine what had been destroyed, they disagreed upon the 
number of hats that had been burned up, and later they disagreed 
upon the damage to a bunch of ribbons. Thereupon Mr. Potts, 
the appraiser named by the company, brought in the umpire. 
Mr. Potts and the umpire then proceeded with the examination 
and appraisal. Mr. Anderson, the other appraiser, remained in 
the store for a time observing, but taking no part in, the pro- 
ceedings, except to talk with the others about the value of some 
furs upon which no conclusion was reached. After a short 
time he left, and, although requested by the others, refused to 
return, or to take any further part in the arbitration, because as 
he testified, the appellees were not getting a square deal. He 
believed that the umpire was out of his place in acting before 
there was a disagreement; that it was wrong to proceed with 
the appraisal without consulting him; and that the appraisers 
ought to have tried to come to an understanding before the 
umpire acted. The storeroom in which the fire occurred was 
24 feet wide. Many of the hats destroyed were in a closet on 
the north side of this room. Hats and other goods were on tables 
along the middle of the room, badly smoked and mildewed. 
Some articles were on racks on the north side, and other goods 
were in boxes and cases on shelves on the south side. The fire 
originated in the closet, where the goods were practically all 
destroyed by the fire, as were some goods near the closet, and 
other goods were damaged by water, smoke, and heat. While 
making their examination, Mr. Potts declared to Mr. Anderson 
that the company was not liable for damages from water, mil- 

Vol. XLI.—16. 
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dew, or smoke, but for visible damages only, and, when asked 
by appellees to examine the contents of boxes and cases on the 
south side of the room where the goods the most valuable were 
kept, said he would not consider it. Mr. Potts had been a real 
estate agent at Kansas City for the preceding eight years. Before 
that time, he was in the tailoring business at Kansas City. Twen- 
ty-five years ago he was in the general merchandise business in 
Vermont, and then knew the values of millinery goods. For 
the past twenty years he has served as appraiser, upon the ap- 
pointment of various insurance companies, including the appellant, 
acting upon about three losses per year. There was no evidence 
of incompetency of the other appraiser or of the umpire. 

The arbitration agreement contained the following: “John ° 
Anderson and H. A. Potts shall appraise and ascertain the sound 
value of and the loss upon the property damaged and destroyed 
by the fire of July 8th, 1909, as specified below: Provided, 
that the said appraisers shall first select a competent and disin- 
terested umpire who shall act with them in matters of difference 
only. The award of any two of them, made in writing, in ac- 
cordance with this agreement, shall be binding upon both parties 
to this agreement as to the amount of such loss.” 

The award, made by Mr. Potts and the umpire, fixed the 
sound value of the goods at $4,000, and the loss at $838.02, and 
the appellant’s portion of the loss so found (other insurance 
having been taken) was $98.60. With reference to the estimate 
of sound value, the umpire testified: “We didn’t invoice the 
stock and measure every piece and count every dozen buttons, 
or every bolt of ribbon, but after sizing the things up we came 
to that conclusion. It was the value, as near as we could come 
to it, without taking accurate invoice of the entire stock. I 
wasn’t called in to take an invoice. We partly examined the 
contents of the boxes, not all.” 

Mrs. Ross testified that “they [Anderson and Potts] never at 
any time examined the contents on the south side. I spoke to 
Potts about it, and he told me to attend to my own business; 
he said he wouldn’t consider it.” Mr. Anderson testified that no 
examination was made of the goods on the south side of the 
room. Mr. Potts testified that they made no report of the goods 
on the south side of the room, and did not count any of the 
merchandise on that side at all; that he did not remember to 
have examined any of these boxes with Mr. Seymour (the 
umpire). As there was other insurance to the amount of $4,000 
upon the stock, and the district court gave judgment for $500, 
the full amount of the policy sued upon it follows that the court 
found the loss to be at least $4,500. While some difference of 
opinion might be expected concerning the loss upon such a stock, 
it is difficult to see how a difference so great as that between the 
loss found by the award and by the judgment can be accounted 
for upon the assumption that both were fairly determined. 

[1] Little need be said concerning the competency of Mr. 
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Potts. It is true he was not an expert in the values of millinery, 
but exact personal knowledge was not required. It was only 
necessary that he should have such general knowledge and 
understanding as would enable him, upon reasonable investiga- 
tion, inquiry, and examination, to form a candid judgment and 
make a fair appraisal. Bangor Savings Bank vs. Insurance Co., 
85 Me. 68, 26 Atl. 991, 20 L. R. A. 650, 35 Am. St. Rep. 341. 
The mere fact that the award was greatly less than the court 
found to be the actual loss is not deemed sufficient proof of 
bias or prejudice on the part of an arbitrator, but is a circum- 
stance proper to be considered in connection with the conduct of 
the appraisers, and other attendant circumstances, in determin- 
ing whether an award was fairly made. Strome vs. Assurance 
Corp., 20 App. Div. 571, 47 N. Y. Supp. 481, affirmed in 162 
N. Y. 627, 57 N. E. 1125; Perry vs. Insurance Co., 137 N. C. 
402, 49 S. E. 889; Royal Ins. Co. vs. Parlin & Orendorff Co., 12 
Tex. Civ. App. 572, 34S. W. 401; Davis vs. Guardian Assurance 

o., 87 Hun, 414, 34 N. Y. Supp. 332; Morse on Arbitration 
and Award, 539; Stemmer vs. Insurance Company, 33 Or. 65, 49 
Pac. 588, 53 Pac. 498; 3 Cyc. 749. 

In the Perry Case the jury assessed the damages to the prop- 
erty at $750, while the award was for only $73.50. In Brad- 
shaw et al. vs. A. Ins. Co., 137 N. Y. 137, 32 N. E. 1055, the 
verdict was for $2.750, and the award was for $1,760.31, and 
the court considered this a very large difference in such a total, 
and a circumstance to be considered in finding whether an ap- 
praiser named by the insurance company was disinterested. In 
the opinion in that case, weight was also given to the fact that 
the appraiser appointed by the insurance company had been 
employed by the company about ten times in the preceding two 
years in appraising losses, and by that and other companies 
fifteen times in the preceding three years. It is'true that the 
evidence of partisanship was stronger in that case than in this; 
still it must be held here that the long-continued similar service 
of Mr. Potts, although not a disqualification, was a proper matter 
for the court to consider, along with his hasty call of the umpire, 
his declaration against the allowance of incidental damage from 
smoke and mildew, and his refusal to consider damage to the 
contents of the south side. That damage from smoke and water 
should be considered in such cases is too well established to admit 
of the supposition that he believed it was not proper. 1 Wood 
on Fire Insurance, § 106. Besides, it was not for the appraisers 
to determine the liability of the insurer; their duty was to de- 
termine the sound value and the loss upon the property caused 
by the fire. 

Another circumstance should be noticed. The appraiser when 
one of the owners spoke to him about the goods on the south 
side, not only refused to consider the matter, but told her “to 
mind her own business.” It was entirely proper for her to call 
attention to these goods, and the sharp rebuke was not indicative 
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of a dispassionate mind, seeking all proper sources of informa- 
tion. 3 Cyc. 748. In Kaiser vs. Hamburg-Bremen Fire Ins. Co , 
59 App. Div. 525, 69 N. Y. Supp. 344, affirmed in 172 N, Y. 
663, 65 N. E. 1118, a somewhat similar case, it was said: “We 
think it is a fact that may be taken judicial notice of that it is 
usual and customary for the owner or his representative to make 
statements to the appraisers, and their failure in this instance to 
listen to such statements is some evidence in support of the 
contention that Venderwerf was not an unprejudiced, unbiased, 
and disinterested appraiser.” See Insurance Co. vs. Payne, 57 
Kan. 291, 46 Pac. 315. 

It should also be noted that the arbitration agreement provided 
that the umpire should act with the appraisers “in matters of 
difference only.” While the appraiser appointed by the appel- 
lant testified that there was a disagreement on practically every- 
thing, the other appraiser testified, as we have seen, to the con- 
trary, and his testimony, in view of the general finding, must 
be taken as true. When the umpire came in, he, with Mr. Potts, 
proceeded to make the appraisement of the whole stock, ignor- 
ing Mr. Anderson, as he testified, although afterwards request- 
ing him to return and act with them. It appears that no effort 
was made to find the sound value before the umpire was called 
In. 

[2] Upon a careful examination of the abstracts, it cannot be 
held that the finding of the district court against the sufficiency 
of the award is not sustained by competent evidence, and, al- 
though there was evidence to the contrary, that finding must 
prevail. The weight of the evidence was for that court to de- 
termine. ‘Whether, in any given case, there has been such mis- 
conduct as to require the award to be set aside, will generally be 
a mixed question of law and fact, mostly of fact * * * in 
regard to which the finding of the trial court will, of course, be 
final.” Farrell vs. German-American Ins. Co., 175 Mass. 340, 
50 N. E. 572. 

With the award set aside, as it was by the general finding and 
judgment, there was sufficient evidence to sustain the further 
finding of the amount of the loss, and the judgment rendered 
thereon is therefore affirmed. 

Burch, Mason, Smith, and West, JJ., concurring. 


. Porter, J. (dissenting. ) 

The parties agreed to an appraisement. Each selected an 
appraiser, and the two appraisers, as provided by the terms of the 
policy, selected an umpire, who was to act in case of disagree- 
ment. There was a disagreement as to the amount of the loss, 
and the umpire was called in. Afterward the appraiser named 
by the insured came to the conclusion that he was being ignored 
by the others, and, without any lawful excuse, withdrew from the 
appraisement, and refused to have anything further to do with 
it. The appraisal went on with the knowledge of the insured, 
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and without objection on her part, and the award was made 
and signed by the other appraiser and the umpire. The agree- 
ment for appraisement provides that in case the umpire is 
called in the award of any two of the three shall be binding. 
There is not much left in this case to decide, except whether 
the appraiser appointed by one of the parties can break up the 
appraisement by arbitrarily withdrawing. If he can, then either 
appraiser may act, so long as he considers that the party ap- 
pointing him is getting an advantageous award; and the moment 
he is dissatisfied with any decision made by the other two upon a 
disputed matter he may end the arbitration by simply withdraw- 
ing and refusing further to act. This can hardly be the law for 
reasons too obvious to require discussion. The insured was 
present while the other appraisers were proceeding with the ap- 
praisement, and knew that Anderson (the one appointed by her) 
had refused to act with them. She made no objection to their 
continuing with the appraisement, and appeared before the um- 
pire and the other appraiser and endeavored to get them to allow 
damages for certain goods which she claimed had been destroyed, 
and to increase the amount of the award. A party cannot be 
permitted to speculate upon the result of such an appraisement, 
and to stand by it, provided it is favorable to him, and refuse to 
be bound by it if it prove to be unfavorable. “Where a party to 
an arbitration learns facts which make an arbitrator incompetent, 
but thereafter proceeds with the hearing without objection to 
his incompetency, and takes the chances of a favorable decision, 
he will be deemed to have waived his objection, and will not be 
permitted to raise the same after an award has been made.” 
Anderson vs. Burchett, 48 Kan. 153, 29 Pac. 315, Syl. par. 3. 
The opinion proceeds upon the theory that if the appraiser 
appointed by the insurance company is shown to have served in 
that capacity for the company on previous occasions, or for 
other insurance companies, that fact, and the further fact that 
the court, upon the evidence submitted on the trial, finds the 
loss to be greater than the amount of the award, will justify the 
court in holding the award invalid. The opinion concedes that 
neither of these facts is of itself sufficient to warrant the court in 
setting aside the award. In my opinion, both taken together are 
not sufficient. The courts encourage the settlement of contro- 
versies involving the values of property by arbitration. The 
rules upon which an award will be set aside are well established. | 
The fact that one of the parties may be able to satisfy a court 
or jury that he should have been allowed more, or that the other 
should have been allowed less, is no ground for holding the 
award void, in the absence of fraud or misconduct on the part of 
the appraisers. Nor does an honest error of the arbitrators in 
applying the rules of evidence render the award invalid. Stem- 
mer vs. Insurance Co., 33 Or. 65, 49 Pac. 588, 53 Pac. 498. As 
said in 3 Cyc. 673: “Courts do not travel out of their way for 
the purpose of overturning awards; but, on the other hand, they 
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will refrain from exact and technical interpretation, and will 
indulge every reasonable presumption, whenever there is any 
room for such indulgence, in favor of the finality and validity of 
an award.” 

If sufficient grounds existed for setting aside the award, | 
agree that the finding of facts by the trial court would be con- 
clusive; but the facts relied upon to avoid the award are not, 
in my opinion, sufficient. Unless fraud or misconduct on the 
part of the appraisers was clearly established, the court could 
not inquire into the actual loss, and set the award aside because, 
in the judgment of the court, the amount allowed by the arbi- 
trators was inadequate. 

Johnston, C. J., concurs in this dissent. 


90 @—— --- 


THE SUPREME COURT OF JUDICATURE FOR ONTARIO. 


RUDD PAPER BOX CO. | 
VS. 


RICE. (2 O. W. N. 1417.)* 


NEGLIGENCE—LOSS OF INSURANCE MONEY — DEFENDANT 
EMPLOYED TO PROCURE THE POLICIES. 


Held, that an insurance agent is liable in damages to the insured for loss 
sustained through his neglect to procure the proper protection when 
entrusted to effect the policies. 


Action for damages for negligence of defendant in effecting 
an insurance, tried without a jury, at Toronto, on the 14th June, 
1911. 


W. C. CuisHoim, K. C., for the Plaintiffs. 

G. H. Kiumer, K. C., and W. H. Irvine with him, for the De- 
fendant. 

Hon. Sir WM. MerenpirH, C. J. C. P. 

The plaintiffs employed the defendant, who is an insurance 
broker, to procure an insurance against fire on their (1) machin- 
ery; (2) office furniture, and (3) stock in trade, for respective 

- sums of $2,300, $200 and $2,500, which had before then been 

covered by an insurance in the Northern Assurance Company. 

The Northern had withdrawn from the risk on the office fur- 
niture and stock-in-trade, and at the time the defendant was em- 
ployed, the only insurance in that company was the $2,500 on the 
machinery. 

All this was known to the defendant. 

The defendant succeeded in effecting the desired insurance in 
Lloyds, through another insurance broker, named Hardman. 


* Decision rendered, June 27, 1911. 19 Ont. Wkly. Rep. 747. 
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According to the testimony of the defendant the application to 
Hardman was a verbal one, and he informed Hardman that the 
only insurance on the property upon which the proposed in- 
surance was to be effected was $2,500 on the machinery in the 
Northern. 

On the thirtieth December, 1907, Hardman wrote to the de- 
fendant’s firm, informing them that he had by their order effected 
“the undermentioned insurance,” and that he would hand them 
the policy in due course. 

The “undermentioned insurance,” is described in a partly writ- 
ten and partly typewritten memorandum at the foot of the letter. 
which reads as follows :— 

“$5,000 on machines, machinery, &c., as per wording submitted, 
of the Rudd Paper Box Co., Toronto. 

“Twelve months at thirtieth Dec. 1907. 

“Warranted same gross rate, terms and conditions as and to 
follow the ‘Northern’ company, that said company has during 
the currency of this policy, at least $2,500 on the identical subject 
matter and risk, and in identically the same proportion on each 
separate part thereof, and also $5,000 on the insured building.” 

The warranty contained in the policy differs from that de- 
scribed in Hardman’s letter, the words “the identical subject 
matter and risk, and in identically the same proportion on each 
separate part thereof,’ being struck out and the word “stock” 
substituted for them. 

The policy was issued some time after and was delivered or sent 
by Hardman to the defendant, who testified that he did not read 
it but sent it to the plaintiffs within a few minutes after receiv- 
ing it; and the terms of the warranty as to the insurance in the 
Northern appears not to have been noticed by the defendant or 
by the plaintiffs. 

At the end of the year for which this insurance was effected, 
the plaintiffs employed the defendant to procure a renewal of it, 
and a similar course was adopted as in the case of the original 
insurance, the letter of Hardman being identical in terms, except 
its date, to the letter of thirtieth December, 1907, and the policy 
which reached the defendant some time in 1909, contains a war- 
ranty in exactly the same words as that in the first policy. 

I assume that the defendant’s testimony that he did not read the 
policy but sent it on to the plaintiffs. within a few minutes after 
receiving it was intended to apply to both policies, and apparently 
the terms of the warranty in the second policy were not noticed 
by the defendant or by the plaintiffs. 

A fire having occurred, the plaintiffs made their claim against 
Lloyds for the amount of the loss they had sustained, which was 
resisted on the ground that there was a breach of warranty in 
that the insurance in the Northern was not on the stock but on 
the machinery. 

The fire totally destroyed the office furniture, almost totally 
destroyed the stock and partially destroyed the machinery. 
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The amount of the loss sustained by the plaintiffs was $3,373.81, 
and they ultimately compromised by accepting $2,149.14, and bring 
this action to recover the difference between these sums as 
damages sustained by them owing to the negligence of the de- 
fendant in effecting the insurance he was employed to procure. 

The plaintiffs are in my opinion entitled to recover. .It was 
at least the duty of the defendant, having undertaken to effect 
the desired insurance, to see that the contract which he made 
on behalf of his employers was not one that the underwriter 
might avoid on account of such a warranty as the contract con- 
tains, when to his knowledge there was no insurance on the stock 
in the Northern. He was also negligent in not reading the letters 
from Hardman informing him of the contract which Hardman 
had effected, and also negligent, I think, in not reading the 
policies when they came to hand. 

It was urged by Mr. Kilmer that under the provisions of the 
Insurance Act Lloyds were not entitled to rely on the warranty 
which the policies contain, that the application to Hardman was 
an application to Lloyds for insurance within the meaning of the 
secondary statutory condition; that the application was verbal, 
and a correct statement as to the insurance in the Northern was 
made to Hardman; and that not having notified the assured when 
sending the policy that it differed from the application, and in 
what particulars, Lloyds were not entitled to the benefit of the 
warranty. 

Assuming that the second condition is applicable to the state 
of things that existed in this case, Mr. Kilmer’s contention fails 
because the application to Hardman was not in my opinion an ap- 
plication for insurance within the meaning of the condition. 
Hardman was a broker, and the proper inference from what took 
place, especially in the light of Hardman’s letters to the defend- 
ant’s firm, is that Hardman was acting as broker for the defend- 
ant, and did not assume to act as agent for Lloyds, and in addi- 
tion to this there is not a tittle of evidence that Hardman was in 
fact an agent of Lloyds or had any authority to accept risks on 
their behalf. 

When the difficulty with Lloyds as to payment of the plain- 
tiff’s claim for the loss arose, the defendant was informed of it 
and notified that he would be held responsible for any loss the 
plaintiffs might sustain owing to the term on which Lloyds relied 
being contained in the policy; he was invited to take part in the 
efforts that were made to effect a settlement of the claim, and 
when informed that the plaintiffs proposed to compromise made 
no objection to their doing so, and I must find that the com- 
promise was a reasonable one and one which they had a right to 
enter into without affecting their rights against the defendants. 

An effort was made to shew that the plaintiffs’ managing di- 
rector knew or ought to have known of the vice that existed in 
the policies, and it was urged that the loss the plaintiffs sus- 
tained in having to accept part of the claim was due as much to 
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the negligence of the managing director as to that of the de- 
fendant. 

I am unable to adopt that view. The plaintiffs had a right 
to rely on the defendant’s having effected a valid insurance with 
Lloyds, and it does not lie in his mouth to say that if they had 
not relied upon him but had read the policies the vice in them 
would have been discovered in time to have them corrected be- 
fore the fire occurred. 

The plaintiffs are entitled to judgment for $1,223.67 with 
costs. 

I say $1,223.67 on the assumption that there is no dispute as 
to the amount of the damages if the plaintiffs are entitled to 
recover; but if there is a dispute as to the damages there will be 
a reference to the Master in Ordinary to ascertain the amount 
of them, and further directions and costs subsequent to judg- 
ment will be reserved until after his report; but the costs up 
to and including judgment must be paid by the defendant forth- 
with after taxation. The defendant will have ten days in which 
to elect whether or not he will take the reference. 


COURT OF APPEALS OF NEW YORK. 


WHEELER ert At. 
vs. 


PHENIX INS. CO. or Brooxtyn.* 


FIRE INSURANCE—CONSTRUCTION OF POLICY—CAUSE OF 
LOSS—“ENSUES.” 


A fire policy insuring against loss by fire except as provided, but exempt- 
ing the company from liability for loss caused directly or indirectly 
by explosion of any kind “unless fire ensues and in that event for the 
damage by fire only,” does not exempt the company from liability for 
fire; the word “ensues” meaning to follow or come afterwards, to 
follow as a consequence or in chronological succession, to result, 
and the words “by explosion of any kind” not referring to the 
agency which produces the explosion, but to the different kinds of 
material which explode. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; 
Dec. Dig. § 422.) 

(For other definitions, see Words and Phrases, vol. 3, p. 2400.) 


— ee eee QUESTION—EXISTENCE 

F FIRE. 

Evidence, in an action on a fire policy, held to make it a jury question 
whether a fire in the insured building caused the explosion which 
wrecked it. 

(For other cases, see Insurance, Dec. Dig. $ 668.) 


* Decision rendered, Nov. 3, 1911. 96 N. E. Rep. 452. 
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Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Albert J. Wheeler, individually and as executor of 
Mary J. Wheeler, deceased, and others, against the Phenix In- 
surance Company of Brooklyn. From a judgment of the Appel- 
late Division (136 App. Div. 909, 120 N. Y. Supp. 1151) affirming 
a judgment for defendant, plaintiffs appeal. Reversed. 


CHARLES DIEBOLD JR., for Appellants. 
E. J. NatHan, for Respondent. 


Haicut, J. 

This action was brought to recover the amount of a policy of 
insurance issued by the defendant to the plaintiffs, insuring them 
against direct loss or damage by fire to the Ontario elevator 
situated on the east side of the Evans ship canal in the city of 
Buffalo. 

The complaint alleges that the property was wholly destroyed 
by fire on the 30th day of October, 1904, and that the plaintiffs 
sustained a loss of $103,000, with an aggregate insurance of $94,- 
750, and demands judgment for the amount of the policy. The 
answer admits the issuance of the policy and denies the other 
material allegations of the complaint, and alleges as a defense: 
First, that the damage was caused by an explosion for which the 
defendant, under its policy, is not liable; and second, that the 
elevator fell, not as a result of fire. 

The Ontario elevator was a wooden structure built in the year 
1889, the main building being 109 feet front and 83 feet deep, hav- 
ing two marine towers, one on the north and the other on the south 
end thereof. The bins in the building were constructed of hem- 
lock plank laid flatwise to the height of 52 feet, and on top thereof 
there was a double floor, over which there was a vast open space 
of irregular shape because of the gables in the roof, about 78 feet 
in height, in which was located the machinery by which the grain 
was hoisted to the machinery floor and then distributed by means 
of spouts to the different bins below. In the northeast corner of 
the machinery floor was a matched board closet, planed on one 
side and called a locker or cupboard, in which the workmen 
kept their clothes, supplies for the machinery, lamps, and a quan- 
tity of beef suet. The building was used for the elevating and 
storage of grain that came from vessels down the lakes. On the 
arrival of a vessel loaded with grain the leg of the marine tower 
containing an endless belt on which were fastened buckets at 
regular intervals would be lowered into the hold of the vessel, 
and then by causing the belt to revolve the buckets would fill with 
grain and elevate the same to the tower above, where it would be 
deposited in large hoppers, which would convey it to the ma- 
chinery floor, where it would be distributed by means of spouts as 
before stated. The engines and boiler which furnished the power 
by which the elevator was operated were located in a brick build- 
ing near by, but in no wise connected with the elevator building. 





Fire.| Wheeler et al. vs. Phenix Ins. Co. of Brooklyn. 249 


In withdrawing grain from the elevator for the purpose of load- 
ing cars or canal boats or other means of transportation the grain 
is run through a spout in the bottom of each bin into pits or con- 
veyors on the ground floor and is then taken by an elevator similar 
to the marine leg, where it is conveyed to the machinery floor near 
the peak of the roof, where it is weighed and then conveyed to its 
destination by means of spouts, the same as when it was elevated 
originally from the vessel. In elevating the grain from a vessel 
for storage, or in elevating it from the bins to be withdrawn from 
storage, a great amount of dust is created and brought into the 
machinery room above the top of the bins. 

On Friday night preceding the destruction of the elevator the 
steamer Penobscot arrived with a cargo of over 100,000 bushels 
of barley, which was elevated in the manner already disclosed, 
which contained great quantities of dust which was deposited on 
the floor and disseminated into the atmosphere of the machinery 
room. The work ceased about 2 o’clock Saturday morning, but 
during Saturday the elevator was in operation transferring grain 
from different bins and in loading cars. After the work ceased 
on Saturday night the watchman made his rounds regularly until 
4 o’clock in the morning, and when he left all the windows of the 
machinery floor were closed and there was then no light or fire in 
the building. A few minutes after 11 o’clock in the forenoon of 
Sunday a great explosion occurred, in which the building was 
wrecked, and at that time it contained 297,000 bushels of grain. 

The theory of the plaintiffs is to the effect that spontaneous 
combustion occurred among the material contained in the locker, 
so called, which created a fire that burned over and charred the 
boards out of which the closet was constructed, and that this fire 
ignited the dust that was contained in the machinery room and 
caused the explosion which wrecked the building. 

Upon the trial the court directed a nonsuit at the close of the 
plaintiff’s evidence upon the ground that the defendant was not 
liable under its policy even though the explosion was caused by 
fire, under the authority of Hustace vs. Phenix Ins. Co. of Brook- 
lyn, 175 N. Y. 292, 67 N. E. 592, 62 L. R. A. 651, and Briggs vs. 
North American & M. Ins. Co., 53 N. Y. 446. He, however, held 
that the evidence tending to show that the explosion was caused 
by fire was sufficient to make that a question of fact for the jury. 

[1] The policy of insurance upon which this action is based 
undertook to insure the plaintiffs ‘against all direct loss. or damage 
by fire except as hereinafter provided.” Under the provision 
thereafter provided as the exception is the following: “This com- 
pany shall not be liable for loss caused directly or indirectly by 
invasion, insurrection, riot, civil war or commotion, or military or 
usurped power or by order of any civil authority ; or by theft; or - 
by neglect of the insured to use all reasonable means to save and 
preserve the property at and after a fire or when the property is 
endangered by fire in neighboring premises ; or (unless fire ensues, 
and, in that event, for the damage by fire only) by explosion of 
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any kind.” Webster defines “ensues” as meaning “to follow or 
come afterwards; to follow as a consequence or in chronological 
succession, to result.””. The provision, therefore, embraced in the 
exception “unless fire ensues” should be read as meaning ‘unless 
fire follows or comes after or as a consequence of the explosion.” 
This being the meaning of the provision, it is apparent that a fire, 
which precedes and causes the explosion, is not embraced in the 
exception contained in the policy from the provision which insures 
against all direct loss or damage by fire. Nor do we think that the 
words “by explosion of any kind” were intended to refer to the 
agency which produced the explosion but have reference to the 
different kinds of material that explode, such as powder, dynamite, 
gas, dust, etc. Had the Legislature, in adopting the standard form 
of policy, intended to have included explosions caused by fire with 
explosions from which fire ensues among the losses excepted 
from the provisions of the policy, it doubtless would have done so 
in express terms. That such was not its intention we think is 
clearly evident from the fact that they were careful to limit the ex- 
ception to those explosions from which a fire ensues. This form 
of fire insurance policy and the construction which we have given 
to it is not new. It has frequently been considered by the courts 
and text-writers upon the subject, who have quite uniformly 
reached the conclusion that when a negligent or hostile fire exists 
within the insured premises, and an explosion results therefrom 
under such circumstances as to constitute the fire the proximate 
cause of the loss and the explosion merely incidental, the company 
becomes liable upon its policy for the loss resulting therefrom. 

In the case of Washburn vs. Miami Fire Insurance Co. (C. C.) 
2 Fed. 633, it was held that where a policy of insurance against 
loss by fire contains the condition that the insurance company shall 
not be liable for any loss or damage occasioned by explosion of 
any kind unless fire ensues, and then for the loss or damage by 
fire only, and when a fire originates in the insured premises which 
produces an explosion by which that property is destroyed, such 
destruction is a loss by fire within the meaning of the policy. 
Justice Swayne of the Supreme Court of the U nited States, before 
whom the case was tried, in his opinion says: “Explosives are 
named only in connection with fires which they have produced. 
There is nothing said about them in connection with fires which 
have produced them. The policies on that subject are wholly 
silent. Is not this somewhat remarkable, if the construction con- 
tended for by the companies be correct? In that case would not 
the language of the context have naturally been that the company 
will not be liable for explosions, and will not be liable for fires 
which produce them, or fires which they have produced? The first 
may define the liability of the company, and the sentence I have 
just read is certainly important. Would not the policies have read 
‘that they will not be liable for explosions caused by fires, or for 
fires caused by explosions?’ I repeat, and it is a feature of great 
significance in the case, as it seems to me, that where explosions 
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are produced by fires—accidental fires—the policy is wholly silent.” 
He then proceeds with an elaborate discussion of the question, 
reaching the conclusion that the explosion was a part of the fire 
and as such was covered by the general language of the insurance 
policy. See, also, Richardson on Insurance Law (3d Ed.) p. 
370; Kerr on Insurance, 370; 2 May on Insurance (4th Ed.) § 
416a; 3 Joyce on Insurance, § 2772; Elliott on Insurance, 212; 
Washburn vs Artisan Ins. Co. and Washburn vs. Penn. Ins. Co., 
29 Fed. Cas. 308; La Force vs. Williamsburg F. Ins. Co., 43 Mo. 
App. 518; Transatlantic F. Ins. Co. vs. Dorsey, 56 Md. 70, 40 
Am. Rep. 403; Ger. Am. Ins. Co. vs. Hyman, 42 Colo. 156, 16 L. 
R. A. (N. S.) 77, and Mitchell vs. Potomac Ins. Co., 183 U. S. 
42, 22 Sup. Ct. 22, 46 L. Ed. 74. 

We do. not regard the case of Briggs vs. North American & 
Mercantile Insurance Co., 53 N. Y. 446, or the case of Hustace 
vs. Phenix Ins. Co., of Brooklyn 175 N. Y. 292, 67 N. E. 592, 62 
L. R. A. 651, as in conflict with the views hereinabove expressed. 
In the Briggs Case the explosion was caused by the vapors from 
rectifying spirits coming in contact with the flame of a lamp. It 
was held that the lamp was not a fire within the meaning of the 
policy. It was not a hostile fire which made the explosion the in- 
cident, but itself became the incident. But in that case Judge 
Peckham, in delivering the opinion of the court, was careful to 
distinguish it by stating: “Where, however, the explosion is the 
incident and the fire the principal, a different question would be 
presented. Had the building been on fire, and in the course of a 
general conflagration there had been an explosion of a boiler, 
which injured some machinery that the fire was rapidly consum- 
ing, different views and considerations might well obtain” (at page 
449 of 53 N. Y.)—thus recognizing the principle to which we have 
already alluded. 

In the Hustace Case a large building at the corner of Warren 
and Greenwich streets, in the city of New York, occupied by 
dealers in drugs and chemicals, was on fire. The fire had raged 
for half an hour, and then a terrific explosion took place caused 
by the igniting of the chemicals stored therein, wrecking several 
buildings, among which was that of the plaintiffs’ which was 
located across a street or alley some 57 feet distant therefrom. 
The plaintiff’s building fell by reason of the concussion caused 
from the explosion. No hostile fire was in progress upon the plain- 
tiff’s promises and no explosion occurred therein. It was held in 
this court that the loss sustained by the plaintiffs was not a “direct 
loss or damage by fire” within the meaning of the policy, but the 
fire was only a remote and indirect cause of the concussion which 
caused the plaintiff's building to fall. There is nothing in that 
case which is in conflict with the views that we have expressed 
in this case. It may be true that in the opinion discussing the 
various cases upon the subject there may be some expression that 
has misled the trial court in this case, but the learned chief judge 
in concluding his opinion in that case was careful to limit the 
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decision to the peculiar facts presented in that case. We, con- 
sequently, concluded that the trial court erred in granting a non- 
suit upon this branch of the case. 

[2] It is now contended on behalf of the respondent that, not- 
withstanding the ruling of the trial court, the evidence is insuf- 
ficient to warrant a submission of the question to the jury as to 
whether a fire existed in the building which caused the explosion. 
In the first place it appears from the evidence that there were a 
number of pieces of matched boards, planed on one side and rough 
on the other, which were found, after the explosion, burned and 
charred to such an extent as to indicate that a blaze must have 
existed. These boards were found embedded in the grain bin 
underneath the closet or locker and were positively identified, by 
the carpenter who constructed the closet and another witness, to 
be part of the boards which constituted the closet and which were 
not burned or charred before the day of the explosion. It further 
appears by the testimony of a large number of witnessess who 
were in the vicinity at the time of the explosion that their attention 
was attracted to the building by a loud noise likened by many to 
the boom of a cannon, and that immediately thereafter the roof of 
the building appeared to raise and split in two then go off toward 
Norton street, emitting therefrom a great volume of smoke 
followed by dust, and that this was followed a few seconds after- 
wards by a crash, a breaking of timbers, and the falling of the 
building. Of course the witnesses speaking upon this subject, 
occupying different positions in the vicinity of the elevator, did not 
all. see the same things alike. Some described the scene as the 
puffing of smoke and dust together, while others were positive 
that the puff of smoke preceded the dust; one stating that his at- 
tention was attracted by a dull, heavy report more like a cannon 
shot off in a covered inclosure, that he turned and saw the roof of 
the elevator as it was going off toward Norton street in the air, 
and that there was a cloud of black smoke with a reddish tinge, 
full of sparks all through under the roof, which were flashing and 
going out, and that several seconds afterwards there was a crash 
and a breaking and crunching like timbers or woodwork breaking, 
and that a dense gray cloud of dust came across the street, blot- 
ing everything out of sight. There was also evidence tending to 
show that on Saturday preceding the explosion there was a great 
quantity of dust in the machinery room suspended in the air, and 
that dust in a closed room without a current of air circulating 
through it would remain suspended for many hours. It. also 
appeared from the testimony of experts, one of whom was a 
professor of chemistry in the George Washington University, who 
had formerly been a professor of chemistry in Harvard, and who 
had made a special study, and had written upon the subject of 
grain dust and had made experiments with reference thereto, 
that barley dust was not explosive but was combustible when 
mixed with air, and if ignited the combustion would proceed with 
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such velocity as to produce an explosion; that the dust of barley 
was composed of organic matter from the barley. 

[3] Upon this review it is not our province to determine the 
credibility of witnesses or to carefully weigh the conflicting 
evidence produced. We are only called upon to determine 
whether there is evidence sufficient to require the submission of 
the question of fact to the jury. If it be true that barley dust is 
not explosive but is combustible only, then it would be difficult 
to account for the explosion which wrecked the building and the 
smoke and dust that followed, unless there was fire in the building 
which ignited the dust. The testimony, therefore, of the plain- 
tiffs’ witnesses with reference to the quantity of dust suspended 
in the closed room of the machinery floor, with the explosion and 
the smoke and dust and sparks arising therefrom, together with 
the fact that charred and burned boards were subsequently found 
out of which the closet or cupboard was constructed, together with 
the testimony of the expert, in our judgment was sufficient to carry 
that question of fact to the jury. 

The judgment of the Appellate Division and that of the trial 
court should be reversed, and a new trial ordered, with costs to 
abide the event. 

Cullen, C. J. and Gray, Vann, Werner, Chase, and Collin, JJ., 
concur. 


Judgment reversed, etc. 


KANSAS CITY COURT OF APPEALS. 


MIssourRI 


SHUTTS 
US. 


MILWAUKEE MECHANICS’ INS. CO* 


AGENTS—AUTHORITY AS TO INSURER—ACTING IN DIFFER- 
ENT CAPACITY FOR INSURED. 


That an insurance agent happens to be in the service of a person whose 
goods are insured in the company which he represents in another 
capacity will not make him the agent of such person in transferring 
the insurance, and, upon the removal of the goods insured to another 
house, a notice to him by the insured is sufficient to bind the company 
as its alter ego. 


(For other cases, see Insurance, Cent. Dig. § 135; Dec. Dig. § 113.) 


* Decision rendered, Nov. 20, 1911. 141 S. W. Rep. 15. 
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ACTION ON POLICY—PLEADING—PETITION. 


Where, in an action on a fire policy, the petitioner does not attempt to 
plead a new contract made on the removal of the insured goods to 
another house, but relies on a waiver by the insurer of the removal 
as a ground of forfeiture, and goes upon the theory that the re- 
moval of the property did not call for a new contract of insurance 
on a new consideration, but that the insurance already paid for would 
continue until the end of its term, if the insurer knew of the changed 
location and expressly or impliedly assented thereto, the petition is 
not insufficient for failing to allege that the defendant “agreed to in- 
sure or cover the property after removal at the place to which it 
was removed.” 


(For other cases, see Insurance, Cent. Dig. §§ 1605-1608; Dec. Dig. § 634.) 


WAIVER OF RIGHT TO AVOID POLICY—FAILURE TO ASSERT 
RIGHT. 

Where personal property is insured and its location is afterward changed, 
the change will not ipso facto avoid the policy, but merely gives 
the insurer a right to forfeit, and, as a right of forfeiture may be 
waived, notice of such removal to the company’s agent with retention 
of the premium by it until a loss occurs will estop its assertion as a 
defense, and amount to a waiver thereof. 


(For other cases, see Insurance, Cent. Dig. $§ 968-974; Dec. Dig. § 378.) 

WAIVER OF RIGHT TO AVOID POLICY—NOTICE TO INSURED 
—TIME. 

\nd the fact that notice was not given until two or three months after 
removal of such property will not affect the question of waiver. 

(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. $ 378.) 


Appeal from Circuit Court, Sullivan County; Fred Lamb, 
Judge. 

Action by J. W. Shutts against the Milwaukee Mechanics’ In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


FyKE & SNipER and W. H. Cuiupers, for Appellant. 
Ear F. Newson, for Respondent. 
Jounson, J. 

Action on a policy of fire insurance issued by defendant on 
the household goods of plaintiff in his residence in the city of 
Milan. Plaintiff obtained the policy from C. W. Reeves, the jocal 
agent of defendant at Milan, and by the terms of the instrument 
defendant, ih consideration of a premium of $2.50 paid by 
plaintiff, undertook to insure the property for a term of three 
years in an amount not exceeding the sum of $250. The location 
of the property was stated in the policy, and the agreement was 
clearly expressed that the insurance should be in force only while 
the property should be “contained in or attached to the above- 
named dwelling house.” Further, the policy provided that “no 
officer, agent or other representative of this company shall have 
power to waive any provision or condition of this policy, except 
such as by the terms of this policy may be the subject of agree- 
ment indorsed hereon or added hereto, and as to such provisions 
and conditions no officer, agent, or representative shall have such 
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power or be deemed or held to have waived such provision or 
condition unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist, or be claimed by the in- 
sured, unless so written or attached.” The property insured was 
destroyed by fire during the term covered by the policy, but not 
until after plaintiff had removed it to a new country home in the 
vicinity of Milan. The petition contains the allegation that the 
removal was “with notice to, knowledge of, and consent of de- 
fendant.” ‘The answer is a general denial. 

It appears from the evidence of plaintiff that he first gave 
notice to defendant’s agent Reeves of the removal of the insured 
property some two months or more after the occurrence of that 
event. He sold his house in Milan, and went to Reeves to have 
him prepare the deed, and at the same time he took with him the 
policy in controversy, and handed it to Reeves, with the statement 
that he was living in the country, and desired to have a proper 
transfer of the insurance made. Reeves, so plaintiff testified, 
took the policy, looked at it, and then returned it to plaintiff, 
remarking that “the policy is all right.” The incident occurred 
in May, 1910, and the fire did not occur until the following 
October. Reeves, whom the evidence discloses was the alter 
ego of defendant at Milan, and who, as such, issued the policy, 
was introduced as a witness by defendant, and testified that no 
such conversation as that related by plaintiff occurred. Defend- 
ant did not cancel the policy, nor offer to return the unearned 
premium. The court overruled defendant’s request for a per- 
emptory instruction, and submitted the issue to the jury of 
whether or not defendant was notified of the change in the loca- 
tion of the property. The jury found for plaintiff, and, after 
unsuccessfully moving for a new trial and in arrest of judgment, 
defendant appealed. 

Three points are urged by counsel for defendant, namely: 
First. That the petition fails to state a cause of action because 
of its failure to allege that defendant “agreed to insure or 
cover the property after removal at the place to which it was 
removed.” Second. That “upon removal of the property from 
the place where insured the policy at once became null. Once 
void, it so remained. There is no evidence of an agreement to 
revive, nor is there any consideration for a revival shown’’—citing 
Imperial Ins. Co. vs. Coos County, 151 U. S. 463, 14 Sup. Ct. 
379, 38 L. Ed. 231; Kyte vs. Assurance Co., 149 Mass. 116, 21 
N. E. 361, 3 L. R. A. 508; Hoover vs. Insurance Co., 93 Mo. - 
App. 111, 69 S. W. 42. Third. That “at the time plaintiff claims 
he notified Mr. Reeves the property had been removed to a new 
location Reeves was employed by plaintiff, and, as Mr. Reeves 
could not simultaneously represent plaintiff and defendant 
without defendant’s knowledge and consent, the notice then 
given, if any, was not notice to defendant nor binding upon it.” 

[1] We shall dispose of this last proposition in few words. 
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As to the insurance on plaintiff's household goods, Reeves was 
not the agent of plaintiff, but was the agent, and, as we have 
said, the alter ego of defendant at Milan, and the mere fact that 
Reeves was employed by plaintiff to act for him in an entirely 
different matter and in a different capacity affords no ground 
for even a suspicion that such employment also included the 
transfer of the insurance. Frequently in small cities and towns 
lawyers and conveyancers are also insurance agents, and it 
would be a strange doctrine that would destroy the relation sub- 
sisting between an insurance company and its local agent by the 
mere fact that in another vocation and in an independent trans- 
action in which the company had no interest he happened to 
serve the insured at the same time he transacted insurance 
business with him. 

[2] Likewise the first point urged by defendant will be dis- 
missed with the brief observation that the petition does not at- 
tempt to plead a new contract, but a waiver by defendant of a 
ground of forfeiture which, but for such waiver, would con- 
stitute a complete defense to the action. The position of plain- 
tiff, as outlined by his pleadings and proof, is that the removal 
of the property insured during the term of the insurance did 
not call for a new contract supported by a new consideration, but 
that the insurance for which the premium for the whole term 
had been paid in advance would continue in force until the end 
of the term, if defendant knew of the change in the location of 
the property and expressly or impliedly assented to the change. 
There was no issue of waiver in any of the cases cited by defend- 
ant in support of the second proposition. They but recognize 
the obviously just and well-settled rule that an insurer has a 
right to stipulate in the contract against liability in the event of 
changes in the condition of the subject of insurance. Stipula- 
tions of that character uniformly are enforced, and their viola- 
tions by the insured are held to constitute a breach of contract 
on his part that will give the insurer ground on which to base a 
claim of forfeiture. But that the insurer may waive a right 
of forfeiture is a doctrine too well established in jurisprudence to 
admit of serious debate, and in this state the courts have held, in 
a line of cases, that the insurer waives its right to refuse payment 
of loss where it has failed to cancel the policy and return the 
unearned premium after notice of such removal. McIntyre vs. 
Insurance Co., 131 Mo. App. 88, 110 S. W. 604; Trust Co. vs. 
Insurance Co., 79 Mo. App. 362; Miller vs. Insurance Co., 106 
‘Mo. App. 205, 80 S. W. 330; Thompson vs. Insurance Co., 169 
Mo. 12, 68 S. W. 889; McCollum vs. Insurance Co., 67 Mo. 
App. 66; Fink vs. Insurance Co., 66 Mo. App. 513; Millis vs. 
Insurance Co., 95 Mo. App. 211, 68 S. W. 1066. 

The case of McIntyre vs. Insurance Co., supra, cannot be dis- 
tinguished in principle from the case in hand. There, speaking 
through Broaddus, P. J., we say: “An agent with power to 
make contracts of insurance and to countersign and deliver 
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policies has the power to waive a forfeiture. In Giboney vs. 
Insurance Co., 48 Mo. App. 185, it is asserted that: ‘It is an 
elementary proposition that the place where personal property 
is insured is of the essence of the contract, and that, if property 
is insured in one place, the insurer is not liable if it is destroyed 
elsewhere.’ This is but the assertion of a general rule that is 
consistent with all the decisions on the subject that we have 
examined. Village of L’Anse vs. Fire Ass’n [119 Mich. 427] 
7 N. W. 465 [43 L. R. A. 838, 75 Am. St. Rep. 410] ; Bahr vs. 
Insurance Co. [80 Hun, 309] 29 N. Y. Supp. 1031.” In Thomp- 
son vs. Insurance Co., supra, the Supreme Court say: “He was 
the alter ego of the company in that city for all such purposes. 
He knew of the additional insurance before the loss. His knowl- 
edge is the knowledge of the company. He did not object, but 
allowed the plaintiff to rely upon the vitality of the policy; and no 
question was ever raised about that matter until after the loss. 
If the company desired to forfeit the contract for this reason, it 
should have acted during the life of the contract, and it should 
have returned the unearned portion of the premium. If it had 
done so, the plaintiff could have secured other insurance. In- 
stead of doing this, the company waited until after the loss, until 
after the proof of loss, and until it was too late for the plaintiff 
to secure other insurance. Such conduct clearly estops the de- 
fendant from making such a defense now.” 

[3,4] The fact that plaintiff waited two or three months 
before notifying the agent of the removal is without effect on 
the question of waiver. The main fault of the position of de- 
fendant lies in their assumption that the change in the condition 
of the property ipso facto made the policy void. That is not so. 
It only gave the insurer a right to forfeit the policy, which right, 
as we have shown, could be waived. When it received notice of 
the existence of a ground of forfeiture, defendant could not lie 
by in silence, retain the premium for the whole time, and then, 
when the loss occurred, return to the ground of forfeiture which 
by its conduct in retaining the premium it declared, in effect, its 
purpose to abandon the policy. 

The instructions to the jury properly declared the law of the 
case, and, as we find no prejudicial error in the record, the 
judgment is affirmed. All concur. 
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COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. or New York 
US. 
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FIRE INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 
MIUMS—WAIVER 

Where a fire policy poovidad that an insurer should not be liable for any 
loss occurring while any note for the premium remained due and 
unpaid, insurer, by demanding payment of a note after maturity, 
without knowledge of a loss which had occurred after the maturity of 
the note and before demand, did not waive the forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 
392.) 


FIRE INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 
MIUMS—WAIVER. 

Where insurer, in a fire policy stipulating that it should not be liable 
for any loss occurring while any note for the premium remained due 
and unpaid, notified insured after the maturity of a premium that he 
must keep the insurance alive by payment of the premium, and that 
when the amount due was received proper receipt reviving the policy 
would be forwarded, etc., it did not make an unconditional demand 
for payment, but merely requested payment in the event insured 
desired to revive the insurance, and insurer did not waive a forfefture 
for nonpayment of a premium at maturity. 


(lor other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 
392.) 


Appeal from Circuit Court, Christian County. 

Action by G. G. Peden against the Continental Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 


SELDEN Y. TRIMBLE and TRIMBLE & BELL, for Appellant. 
Jno. C. Durry, for Appellee. 
Cray, C. 

On July 16, 1908, appellant, Continental Insurance Company 
of New York, issued to appellee, G. G. Peden, a policy of fire 
insurance covering his house and household furniture and kitchen 
furniture. The policy was to run for a period of five years. Ap- 
pellee delivered to appellant one promissory note for $9.30, 
due and payable on January 1, 1909, and another note for $37.20, 
payable in annual installments of $9,30 each, on the Ist day of 
September of each year thereafter for a period of four years. 
The note in question contains the following provision: “And it 
is hereby agreed that in case of nonpayment of any one of the 
installments herein named at maturity, this company shall not 
be liable for loss during such default, and the policy for which 


* Decision rendered, Dec. 8, 1911. 141 S. W. Rep. 43. 
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this note was given shall lapse until payment is made to this 
company in New York or to its Western Department at Chi- 
cago.” ‘There is also contained in the policy the following pro- 
vision: “But it is expressly agreed that this company shall not 
be liable for any loss or damage that may occur to the property 
herein mentioned, while any promissory note or obligation, or 
part thereof, given for the premium, remains past due and un- 
paid. Payment of notes must be to the Continental Insurance 
Company, at its office in Chicago, IIl., or its office in New York, or 
to an authorized person having such note in possession for col- 
lection. The company may collect, by suit or otherwise, the 
premium note or notes, and a receipt from the office of the com- 
pany must be received by the assured before there can be a revival 
of the policy, w hich shall in no event carry the insurance beyond 
the original term.” The first note for $9.30, due January 1, 1909, 
was not paid when due, but was paid some four or five months 
later. This payment kept the policy alive until September 
1, 1909, when the first installment of $9.30 of the premium 
note became due and payable. ©n August 18, 1909, appel- 
lant, from its office in Chicago, mailed a notice to appellee, 
at Hopkinsville, Ky., of the installment due on September 1, 
1909. This notice was received by appellee's brother and 
was forwarded to appellee at Franklin, Ky. On receipt of 
this notice, appellee wrote to appellant that he did not have 
the money to pay the installment at the time it became due, 
and asked for further time. On September 3, 1909, appellee's 
dwelling house and contents were destroyed by fire. On 
September 4th, appellant wrote to appellee the following 
letter: “Chicago, Illinois, Sept. 4, 1909. Mr. G. G. Peden, 
Franklin, Ky.—Gentlemen: Policy No. 292392. Amount due 
$9.30. Yours of recent date: We will not press collection at 
present, but when the amount due is received proper receipt 
reviving the insurance will be sent forward. Under the terms 
of the contract it is up to the policyholder to keep the insurance 
alive by payment of the premium, and as the Insurance Depart- 
ment does not approve of further subdivision of the premium, 
where it was originally divided into five installments, you will 
readily realize the importance of paying the installments at an 
early date, in order that the insurance may be reinstated. Remit 
with a line quoting number of the policy. Yours very truly, The 
Continental Insurance Company, Per Wood.” Neither appellant 
nor appellee knew at that time of the fire. About the same time 
appellee’s brother notified appellant’s agents at Hopkinsville that 
the house and contents had been destroyed. These agents did 
not, however, notify appellant of the fire at that time. On Sep- 
tember 15, 1909, appellant, at its office in Chicago, mailed to ap- 
pellee a second notice of the premium due, which notice is as 
follows: “Chicago, Illinois, Sept. 15, 1909. Mr. G. G. Peden, 
Hopkinsville, Ky.—Dear Sir: We have previously sent you 
notice of the maturity of your note given for insurance in this 
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company under policy No. 292392, but have received no reply. 
Possibly our notice has miscarried or you have some reason for 
not replying. If the latter, we should be pleased to have you 
explain. The amount of payment necessary to revive the insur- 
ance under the above policy is $9.30. We trust you will remit same 
to us by bank draft, post office or express money order drawn 
payable to the Continental Insurance Company, as per addressed 
envelope which, for your convenience, we inclose herewith. We 
need not suggest to you that the company is in every way 
worthy of your confidence, but we call your attention to the 
financial statement shown on the back hereof. The conduct of 
its business under the safety fund law makes its policy a partic- 
ularly desirable one for the farmer, as the company could not 
fail by the burning of any large city or cities. If you do not 
desire to have the insurance revived the amount now required 
to pay the earned premium to date is $18.60. While the law re- 
quires us to designate the amount of earned premium you must 
pay to cancel policies, for your own protection we would prefer 
you to pay your delinquent premium installment and thus revive 
your insurance. In replying please quote the number of your 
policy. Yours very truly, T he Continental Insurance Company, 
G. E. Kline, Vice-President.” At the same time the above notice 
was mailed to appellee, appellant’s clerk mailed about 300 similar 
notices. The appellant having declined to settle, appellee brought 
this action to recover on the policy. Appellee based his right 
to recover on the fact that appellant was holding his promissory 
note for premiums as an evidence of indebtedness against him at 
the time the fire occurred, and was attempting to collect and 
demanding payment of the premium note due on the policy. This 
appellant denied, and set up the forfeiture clause as a defense 
to appellee’s right to recover. A trial before a jury resulted in a 
verdict and judgment in favor of appellee for the sum of $494.75 
ihe insurance company appeals. 

It is earnestly insisted by appellant that, under the facts of this 
case it was entitled to a peremptory instruction. For appellee it 
is insisted that the facts of this case bring it within the rule laid 
down in the case of Walls vs. Home Insurance Company of New 
York, 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 
Am. St. Rep. 298, and Moreland vs. Union Central Life Insur- 
ance Co., 104 Ky. 129, 46 S. W. 516, 20 Ky. Law Rep. 432. 

[1] As the evidence shows that appellant sent the letter and 
mailed the notice to appellee without knowing that appellee's 
house had been burned, it is not seriously contended, nor could it 
be contended, that these acts, done in ignorance of the fact that the 
property had been destroyed, constituted a waiver. Potter vs. 
Continental Insurance Co., 107 Ky. 326, 53 S. W. 669, 21 Ky. 
Law Rep. 1014. 

[2] It is insisted, however, that the letter and notice are 
evidence of the fact that appellant was retaining the premium 
note and demanding payment thereof. Even if we concede this 
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proposition, the whole of the letter and the whole of the notice 
must be considered. What is the effect of the letter? It does 
not demand the payment of the note at all hazards; it does not 
recognize the note as a subsisting liability, except in the event 
that appellee desires to revive his insurance; it states most em- 
phatically that when the amount due is received proper receipt 
reviving the insurance will be forwarded. Again, it states: 
“You will readily realize the importance of paying the install- 
ments at an early date, in order that the insurance may be re- 
instated.” In the notice mailed on the 15th, we find the follow- 
ing: “The amount of payment necessary to revive the insur- 
ance under the above policy is $9.30.’ In another part of the 
notice is the following: “If you do not desire to have the insur- 
ance revived the amount now required to pay the earned premium 
to date is $18.60. While the law requires us to designate the 
amount of earned premium you must pay to cancel policies, for 
your own protection we would prefer you to pay your delinquent 
premium installment and thus revive your insurance.” 

The difference between this case and the cases of Walls vs. 
Home Insurance Company and Moreland vs. Union Central 
Life Insurance Company may readily be seen. In each of those 
cases the company recognized the notes as a liability at all events, 
and made an unconditional demand for payment. In the present 
case there was no unconditional demand for payment, but merely 
a notice or request to pay in the event the insured desired to 
revive the insurance. In those cases the court recognized the 
doctrine that all the insurer was required to do after default in 
premium under such condition, if it did not wish to continue its 
liability under the policy, was to so act that its conduct would not 
be inconsistent with the claim of nonliability. That is exactly 
what appellant did in this case. It notified appellee that his 
policy had lapsed by reason of the nonpayment of the premium 
note; at the same time it reminded him of the fact that, if he 
wished to revive his insurance, he would have to pay the note. 
Thus payment was insisted upon only as a condition to a re- 
vivor of the insurance, and not because appellee had incurred a 
liability which he had to meet at all events. We therefore con- 
clude the trial court should have directed a verdict in favor of 
the appellant. 

Judgment reversed, and cause remanded for further proceed- 
ings consistent with this opinion. 
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SUBROGATION OF INSURERS. 
Where an insurance company paid to insured a loss caused by the 
negligence of defendant railroad company in the burning of in- 
sured’s property, such payment constituted an equitable assign- 
ment of so much of insured’s claim against the railroad company, 
and subrogated the insurer to the rights of the insured to the 
extent of the insurance paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; 
Dec. Dig. § 606.) 


Action by George W. Roper against the New York, Chicago 
& St. Louis Railway Company, in which the Farmers’ Mutual 
Insurance Company of Lake County intervened as cross-com- 
plainant. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 

Transferred from the Appellate Court under Acts 1901, c. 259; 
Burns’ Ann. St. 1908, § 1405. 




















WALTER O ps, for Appellant. 

C. B. Tinkuam, W. J. McALEkrR, and JosEpH H. Conroy, for 
Appellees. 

Morris, J. 

Appellee Roper brought this action against appellant railroad 
company for damages for the alleged negligent destruction of a 
house by fire. The house in controversy was insured in the 
Farmers’ Mutual Fire Insurance Company of Lake County for 
$800. The insurance company paid Roper this amount, and 
filed its cross-complaint in this action, to recover the amount paid 
with interest. The cause was tried by a jury which returned a 
verdict for appellee Roper for the sum of $1,700, and the fur- 
ther sum of $204 for interest, and that appellee insurance com- 
pany be subrogated to the rights of the plaintiff in the sum of 
$800 and the further sum of $88 as interest thereon. From a 
judgment on the verdict this appeal is prosecuted by the railroad 
company. It is contended by appellant that the circuit court 
erred in overruling a demurrer to the amended complaint because 
actionable negligence is not alleged therein. 

[1] The complaint alleges that plaintiff was the owner of a 
dwelling house on a tract of land over which the appellant's 
right of way was located, and which was used by appellant in 
running locomotives and cars; that appellant had negligently per- 


* Decision rendered, Nov. 24, 1911. 96 N. E. Rep. 468. 
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mitted dry grass and combustible material to accumulate and 
remain on the right of way near plaintiff’s real estate and adja- 
cent thereto; that defendant, in operating its locomotives and 
cars on the right of way near plaintiff’s land, did by sparks and 
fire emitted from its locomotive set fire to the combustible ma- 
terial which it had negligently permitted to remain on its right 
of way; that defendant negligently permitted the fire so started 
upon its right of way to escape therefrom, and to pass over 
plaintiff’s real estate to plaintiff's dwelling house and ignite the 
same, and as a result thereof the house was totally destroyed by 
burning; that the proximate cause of the burning of the house 
was the said negligence of defendant in permitting the combustible 
material to be on the right of way and permitting the fire to escape 
therefrom; that plaintiff was free from any fault or negligence 
which contributed to the injury. This is a sufficient allegation of 
negligence to repel a demurrer. Wabash, etc, R. Co. vs. Johnson 
(1884) 96 Ind. 40; Baltimore, etc., R. Co. vs. O’Brien (1906) 38 
Ind. App. 143, 77 N. E. 1131: Pittsburgh, etc., R. Co. vs. Wise 
(1905) 36 Ind. App. 59, 74 N. E. 1107. 

{2} Appellant claims that the circuit court erred in refusing 
certain instructions the purport of which was to inform the jury 
that the plaintiff could not recover unless the evidence established 
the fact that the company set fire to the combustible material on 
the right of way, and that this error was not cured by any in- 
struction given. On the other hand, appellee Roper insists that, 
if there was any error in respect to this question, it was harmless. 
Certain interrogatories were submitted by the court to the jury. 
The jury finds in its answer to the seventh interrogatory that 
the fire which destroyed the dwelling was caused by sparks from 
appellant’s engine, and in its answer to the eighteenth interrog- 
atory it finds that the fire originated on appellant’s right of 
way. It thus appears that, if error be conceded, it was harmless 
because of the affirmative showing of facts by answers to inter- 
rogatories. Ellis vs. Hammond (1901) 157 Ind. 267, 61 N. E. 
565; Nichols vs. Central Trust Co. (1909) 43 Ind. App. 64, 86 
N. E. 878. 

[3] It is urged that the court erred.in refusing to give ap- 
pellant’s requested instruction No. 2. This instruction was 
drawn on the theory that appellant would not be liable unless it 
had been proven that appellant had knowledge of the fire on the 
right of way, and of the spreading of the same, prior to the burn- 
ing of the building. Where the fire originates on the right of 
way by sparks from the locomotive, it is not necessary that the 
employees of the company should have knowledge or notice of 
its existence. Pittsburgh, etc., R. Co. vs. Indiana Horse Shoe Co., 
154 Ind. 322, 56 N. E. 766. 

[4] Appellant maintains that the court erred in refusing to 
give a requested instruction informing the jury in substance that, 
if the jury found that appellant’s right of way at the place where 

the fire originated was reasonably clean and free from com- 
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bustible material, it would not be guilty of negligence. Instruc- 
tion No. 12, given by the court, is as follows: “If the railroad 
company used a reasonable amount of active vigilance in keeping 
its right of way clean and free from weeds, grass, and leaves, 
brush, and other combustible matter, then it has discharged its 
duty, and by this rule is meant that it is not incumbent upon, and 
the law does not require, a railroad company to keep its right 
of way absolutely free from leaves, weeds, grass, and other 
articles that will burn. It does require it to exercise and use 
reasonable care in efforts to perform this duty, and reasonable 
care in this behalf is such care as a reasonably prudent man 
would exercise in preventing fires on his own premises and in 
preventing fires from igniting on his own premises and escaping 
thence to the lands of others. In other words, neither a railroad 
company nor an individual is required to guard against that 
which may not be reasonably anticipated to occur.” This in- 
struction was fully as favorable to appellant on this question as 
was the requested instruction. 

[5] Because the lower court failed to instruct the jury, as 
requested by appellant, on the subject of the measure of its 
duty with reference to the equipment of its engine with spark 
arresters, and its operation of the engine, error is assigned. It 
will be noted that the complaint does not charge any negligence 
in this matter, and the court properly charged ‘the jury that the 
only negligence alleged was in permitting “combustible material 
to accumulate and remain on the right of way, and in permitting 
fire, ignited in the combustible material, to escape therefrom to 
plaintiff's land and cause the loss in controversy. ‘There was no 
error in refusing to give the requested instruction. 

[6] Appellant has assigned as error the refusal of the trial 
court to give certain requested instructions relating to the right of 
the insurance company to be subrogated to the rights of the in- 
sured. Counsel assert that, inasmuch as the insurer cannot de- 
fend against the amount due on a fire policy because the fire was 
caused by the negligence of the insured or that of a third party, 
it ought not to recover from a third party whose negligence 
caused the fire. Counsel concede the effect of former decisions 
of this court, but maintain that they are erroneous. It is set- 
tled by the decisions of the Court of Appeal of this state that, 
where an insurance company pays to the insured a loss caused by 
the negligence of a railway company in burning the property in- 
sured, such payment amounts to an equitable assignment of so 
much of the claim of the one insured against the railroad com- 
pany, and subrogates the insurance company to the rights of the 
assured ; and, if the loss is greater than the amount of insurance. 
the insured may recover the excess from the railway. Phenix Ins. 
Co. vs. Pennsylvania R. Co. (1893) 134 Ind. 215, 33 N. E. 970, 20 
L. R. A. 405; Lake Erie & Western R. Co. vs. Hobbs (1907) 40 
Ind. App. 511, 81 N. E. go; Pittsburgh, etc., R. Co. vs. German 
Ins. Co. (1909) 44 Ind. App. 268, 87 N. E. 995. This court is 
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not inclined to overthrow the doctrine announced in the above 
decisions. 

[7] It is earnestly contended that the evidence is insufficient 
to sustain the verdict because there is no evidence that the fire was 
started by appellant. The wife of the tenant who occupied the 
house that was burned testified that she saw the noon train pass, 
and “right after it passed” she saw the fire on the right of way. 
Facts may be established by circumstantial, as well as by direct, 
evidence. We cannot say that the jury was not warranted in 
finding that the fire was caused by sparks from the passing loco- 
motive. 

[8] The court of its own motion instructed the jury as 
follows: “If the plaintiff and defendant, insurance company, 
used such an amount of active vigilance as a reasonably prudent 
person would under the circumstances, as detailed in the evi- 
dence, to protect his own, they are not guilty of contributory neg- 
ligence. If, on the contrary, they did not so use such an amount 
of active vigilance as a reasonably prudent person would use 
under the circumstances detailed in evidence to protect his own, 
they are guilty of contributory negligence.” It is claimed that 
the above instruction was erroneous because it invades the prov- 
ince of the jury by stating, in effect, “that, if these parties ex- 
ercised such amount of active vigilance as detailed in the evidence 
to protect their own, they are not guilty of contributory negli- 
gence.” The instruction is not justly chargeable with this con- 
struction. The jury would not have been warranted in taking 
the instruction as an indication of the court’s opinion as to the 
weight of any evidence given, but only as defining the duty of 
plaintiff and the insurance company, and measuring that duty by 
the vigilance that a reasonably prudent person would exercise 
under the circumstances disclosed by the evidence. 

[9] The court in an instruction given on its own motion in- 
structed the jury as follows: “If you find from the evidence in 
this case that the plaintiff is entitled to recover from the defend- 
ant railroad company, you will fix the amount of the present 
value of said house at the time of the fire. Compensatory dam- 
ages only may be given. The then present value of said house 
is the amount in cash it was reasonably worth in the market at 
that time at that place. Not necessarily what a new house would 
cost to erect, but, taking into consideration the evidence which 
has been detailed to you regarding the fair cash value of said 
house, its condition, age, and situation, what was its fair cash 
market value at that time. Then, if you find that the plaintiff 
is entitled to recover, he is entitled to recover such fair cash 
market value, to which the jury may in their discretion allow 
interest at the legal rate of 6 per cent, per annum, and out of 
the sum which plaintiff recovers, provided he does recover, the 
defendant insurance company is entitled to be allowed the amount 
which it has paid by reason of its insurance policy thereon, if 
it recovers at all, to which you may allow interest in your dis- 
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cretion as above stated.” ‘The jury found the value of the house 

at the time of the fire to be $1,700, and returned a verdict for 

that amount, together with interest thereon at 6 per cent. he 
appellant reserved the proper exception to the giving of the in- 

struction, and also filed its motion to modify the judgment b) 
eliminating therefrom the allowance for interest, which motion 

was overruled and proper exceptions reserved. 

It is vigorously maintained by appellant that in an action for 
the negligent destruction of property the measure of damages 
is the value of the property destroyed at the time of the accident, 
and interest thereon is not properly allowable, that the allowance 
of.interest is purely a creation of statute, and, as our state pro- 
vides only for interest in actions arising out of contract, the right 
to recover interest in actions for tort is necessarily excluded. 
Counsel for appellant discuss the Indiana decisions on this sub- 
ject, and condemn some as unsound, and contend for a limitation 
on the effect of others. The taking of interest was viewed with 
great disfavor in early times, and was prohibited by the Mosaic 
law and by the old English laws. It was condemned by the 
church, ae punished by the state with fine and forfeiture, but 
finally in 1545 was sanctioned in England by Acts 37 Henry 
VIII, ce. * 22 Cyc. 1471. At the present time the allowance of 
interest in matters of contract is regulated by statute in practically 
all the American states. It may be conceded that the Indiana 
statute regulating interest deals only with judgments and matters 
arising out of contract, and, if the allowance of interest in this 
case depends on the provisions of our statute, appellant’s con- 
tention must prevail. Burns’ Stat. 1908, §§ 7950-7957, inclusive. 
But in many jurisdictions it is held that, while interest eo nomine 
may not be allowed in the absence of a statutory provision, it 
may be assessed as damages where the statute is silent. 22 Cyc. 
1476. ‘The general rule, supported by the great weight of 
American authority, is that, in case of torts to property, interest 
on the damages may be allowed as a part of the damages, and 
as an approximately uniform measure of compensation. 22 Cyc. 
1502. In Pittsburgh, etc., R. Co. vs. Swinney (1884) 97 Ind. 
586, it was held by this court that in ascertaining the damages 
for a trespass to lands and removing material therefrom the jury 
may add to the value of the material taken interest thereon at 
6 per cent. The court in its opinion, after reviewing many 
authorities, uses this language: “What has been said by Sedg- 
wick and other text-writers, as above, on the subject of the assess- 
ment of damages in actions of trover and trespass de bonis aspor- 
tatis, applies as well to the case at bar, and has the support 
of what we regard as the undoubted, if not overwhelming, weight 
of authority.” 

The rule adopted in the Swinney Case was followed by the 
Appellate Court in Chicago, etc., R. Co. vs.. Barnes (1891) 2 
Ind. App. 213, 28 N. E. 328, the court saying: “Where, in an 
action of tort, damages not exemplary are found to be due the 
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plaintiff, the jury trying the cause may, in its discretion, add 
interest to the sum which it finds to represent the loss.” In 
Wabash, etc., R. Co. vs. Williamson (1891) 3 Ind. App. 190, 
29 N. E. 455, the Appellate Court approved an allowance of in- 
terest as a part of the damages for the killing of cattle. In New 
York, ete., R. Co. vs. Zumbaugh, 12 Ind. App. 272, 39 N. E. 1058, 
it was held in a statutory action for damages for killing stock, 
where the statute expressly limited the amount of recovery to the 
value of the stock killed that interest is not recoverable. In the 
case of Fell vs. Union P. R. Co., (1907) 32 Utah, 101, 88 Pac. 
1003, 28 L. R. A. (N S.) 1, the action was for damages in the ship- 
ment of live stock. In the course of its opinion the court says: 
“The allowance of interest in cases of torts to property is in har- 
mony with the trend of modern authority. It is quite true that 
there are cases against this rule, but they are not, as we conceive, 
based on either good reason or good logic. * * * Is there 
any reason why a person sustaining injury and damage to his 
property from the negligent act of another should not receive 
just what he has lost as nearly as this may be accomplished in a 
court of justice? If a person’s property is destroyed or dam- 
aged, why is he not entitled to be compensated to the full ex- 
tent of its value in money, so that he may replace the same with 
other property of a like nature? If on the day of its injury or 
destruction he restores or replaces it with his own money, why 
is he not entitled to interest on that money to the date of re- 
payment? If he had loaned the money to some one, he certainly 
would be entitled to interest, anid, if he borrowed it from some 
one, he would likely have to pay interest for its use. By being 
awarded legal interest, therefore, he is simply placed in statu 
quo, and nothing short of this is full compensation, and that is 
just what the law aims to accomplish. Is it an answer to say that 
the damages are unliquidated, and therefore interest is not to 
be allowed? This, to our minds, is no reason at all in case of 
injury to or destruction of property. In all such cases the party 
sustaining the loss is limited in his recovery to the market or 
actual value of the property at the time of the injury or de- 
struction. Moreover, he must establish the amount of the loss 
by some fixed rule or standard, and the evidence must be con- 
fined thereto, and either the court or jury must find the value 
in accordance with the evidence. In the class of cases, therefore, 
where the damage is complete, and the amount of the loss js 
fixed as of a particular time, there is—there can be—no reason 
why interest should be withheld merely because the damages 
are unliquidated. There are certain cases of unliquidated dam- 
ages where interest cannot be allowed. In all personal injury 
cases, cases of death by wrongful act, libel, slander, false im- 
prisonment, malicious prosecution, assault and battery, and all 
cases where the damages are incomplete and are peculiarly with- 
in the province of the jury to assess at the time of the trial, no 
interest is permissible. But this is so because the damages are 
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continuing and may even reach beyond the time of trial. There 
are also other cases where interest is not allowed, such as where 
exemplary damages are permitted, where the statute fixes a 
penalty or determines the damages to be allowed. * * * 
General justice is never promoted by an effort to reach it by ig- 
noring sound principles of law in particular cases. Whenever 
possible, it ought not to be left to the mere caprice of either court 
or jury to either grant or withhold that which is due. A fixed 
rule, when based on sound principles, is, in most instances, a 
safer guide than the judgment of a few individuals, however 
honest or pure their motives. * * * The true test to be 
applied as to whether interest should be allowed before judg- 
ment in a given case or not is therefore, not whether the dam- 
ages are unliquidated or otherwise, but whether the injury and 
consequent damages are complete, and must be ascertained as 
of a particular time and in accordance with fixed rules of evi- 
dence and known standards of value, which the court or jury 
must follow in fixing the amount, rather than be guided by their 
best judgment in assessing the amount to be allowed for past as 
well as for future injury or for elements that cannot be measured 
by any fixed standards of value.”” The above case, as reported 
in 28 L. R. A. (N. 5%.) 1, is carefully annotated, and the trend of 
American authority appears to incline to the allowance of in- 
terest in cases of torts to property as a convenient and approx- 
imately just method of awarding compensation. However, in 
Missouri, and one or two other states the rule has been rejected. 
In the following cases of negligent destruction of property by 
fire interest has been allowed either eo nomine, or as damages. 
Regan vs. New York, etc., R. Co. 60 Conn. 124, 22 Atl. 503, 25 
Am. St. Rep. 306; Burdick vs. Chicago, etc., R. Co., 87 Iowa, 
384, 54 N. W. 439; Lucas vs. Wattles, 49 Mich. 380, 13 N. W. 
782; Union P. R. Co. vs. Ray, 46 Neb. 750, 65 N. W. 773; 
Whitbeck vs. New York, etc., R. Co., 36 Barb. (N. Y.) 644; 
Pacific Ex. Co. vs. Lasker, 81 Tex. 84, 16 S. W. 792; Chapman 
vs. Chicago, etc., R. Co., 26 Wis. 295, 7 Am. Rep. 81; Eddy vs. 
Lafayette, 49 Fed. 807, 1 C. C. A. 441; Albany, etc., R. Co. vs. 
Wheeler, 6 Ga. App. 270, 64 S. E. 1114; Louisville, etc., R. Co. 
vs. Fort, 112 Tenn. 432, 80 S. W. 429; Ainsworth vs. Lakin, 180 
Mass. 397, 62 N. E. 746, 57 L. R. A. 132, 91 Am. St. Rep. 314. 

All authorities agree that in actions of this character the meas- 
ure of damages is compensation, and the basis thereof is the 
value of the property destroyed. and to be fixed as of the date of 
its destruction. But, however diligent may be the courts and 
parties, in many cases long delays inevitably result by reason of 
the illness and death of parties and witnesses, and for many other 
reasons that are universally conceded to be sound. Either party 
has a right to appeal to a court of review, and often the cause 
must be reversed by the court of appeals, in which case the judg- 
ment of the court below is vacated. In the case at bar the de- 
struction of the property occurred in May, 1906. If this judg- 
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ment were reversed, and the cause remanded for a new trial, and 
at such trial the recovery should be limited to the value of the 
property destroyed, the plaintiff could not be fully compensated, 
yet, except when the amount of recovery is so limited by statute, 
the law declares the rule of full compensation. Surely the law 
ought not to hold out to a tort-feasor a premium on delay. It 
may be said that in cases of this kind, pending the rebuilding of 
the destroyed structure at least, the more logical rule of measure- 
ment would be the value of the use of the property of which the 
owner is deprived. Practically, however, the rule would be diffi- 
cult of application, because frequently there would be no stand- 
ard by which witnesses could determine the value of the use, and 
the estimates of witnesses would be mere speculations with the 
inevitable result of great abuse. Besides, the more complicated 
the issues submitted to the jury, the greater is the danger of 
error; and, moreover, trials of issues of fact should not be 
prolonged unless some substantial need therefor exists. The 
end sought is the same as in many causes arising out of the 
breach of contracts—compensation. Why may not the courts 
adopt the same rules by which the same end is reached? It 
seems to us that fixing the compensation at the value of the 
destroyed property at the time of its destruction, and, in addi- 
tion thereto, the legal rate of interest from the time of the de- 
struction to the day of trial more nearly approximates justice 
than any rule that has been recognized, and has, besides, the merit 
of certainty and simplicity. 

Nor do we believe that in cases of this character, where the 
value can be ascertained by fixed rules, the allowance of interest 
on the ascertained value of the property should be discretionary 
with the jury. The law dispenses no favors, and jurors should 
mete out equal and exact justice, and should not have the right 
to allow or refuse interest as one of the elements of just com- 
pensation, but in fixing the amount of damages in cases of this 
character they should be instructed to find the value of the de- 
stroyed property as it was on the date of the destruction, and to 
that amount add interest thereon at the rate of 6 per cent per 
annum. Fell vs. Union P. R. Co., supra; Wilson vs. Troy, 135 
N. Y. 96, 32 N. E. 44, 18 L. R. A. 449, 31 Am. St. Rep. 817. 
While the jury in the case at bar was instructed to allow interest 
in their discretion, the record shows that they did allow interest, 
and appellant’s rights were not thereby violated. Of course, 
it does not follow that the above rule would apply to personal 
injury cases, cases of death by wrongful act, libel, false imprison- 
ment, and cases where there is no standard of market or other 
value by which to measure the damages; nor could it have appli- 
cation to cases where punitive damages may be assessed, nor to 
those where the amount of recovery is fixed by statute, but does 
apply to actions ex delicto for the destruction of or injury to 
property. The rule declared here is subject to the provisions of 
our statutes in regard to tender, and in regard to offers to con- 

























270 Insurance Law Journal Vol. 41. [Feb., 1912. 





fess judgment before trial. Burns’s Stat. 1908, §§ 598, 538. It 
may be suggested that the allowance of interest as a part of the 
damages should be limited to the date of the demand, and that 
to allow interest before that time is to make the rule of compen- 
sation broader than is given by statute in case of accounts. ‘The 
suggestion is not without merit, but usually the wrongdoer knows 
of the destruction of or injury to property before the owner does, 
and in jurisdictions where interest is allowed it is uniformly 
given from'the time of the injury or destruction, and in our 
opinion this rule is preferable. 22 Cyc. 1546, and cases cited. 
There is no prejudicial error in the record. 


Judgment affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN. 


JEFFERSON FIRE INS. CO. or PHILADELPHIA 
VS. 


GREEN WOOD.* 






















ACTION—EVIDENCE—ADMISSIBILITY. 
Where an applicant for fire insurance returned to the soliciting agent the 
policy issued, on the ground that it was not drawn as directed, and 
required the agent not to make another policy until the applicant saw 
him, evidence that the applicant prior to a loss had not received any 
notice from the agent of the cancellation of the policy, or any notice 
of the agent’s construction of the applicant’s directions until after the 
fire, was inadmissible; no duty devolving on insurer to give notice of 
the cancellation of the policy, or of its construction of the applicant’s 
directions. 


(lor other cases, see Insurance, Dec. Dig. § 651.) 


FIRE INSURANCE—CONTRACTS—REFORMATION. 

Where a fire policy issued was not in accordance with the contract of the 
parties, and was not accepted by insured, who returned it, and the 
policy was subsequently canceled by insurer, the policy was not the 
subject of reformation, but the liability of insurer must rest, if at all, 
on the verbal agreement originally made between the parties for a 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 
















Appeal from District Court, Grimes County; S. W. Dean, 
Judge. 
Action by J. W. Greenwood against the Jefferson Fire In- 
surance Company of Philadelphia. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded for new trial. 





* Decision rendered, Oct. 18, 1911. Rehearing denied, Dec. 6, 1ort. 
141 S. W. Rep. 310. 
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H. L. Lewis, for Appellant. 
BoonE & Faney and Gorpon Boone, for Appellee. 


Rice, J. 

According to appellee’s contention, he applied to appellant’s 
agent, on the seventh of October, 1908, for the purpose of ob- 
taining $1,000 insurance on his dwelling house, situated in the 
town of Plantersville, in said county, which appellant agreed to 
insure for one year, it being understood that the premium might 
be paid by appellee in thirty or sixty days; and thereafter ap- 
pellant issued and mailed to appellee a policy of insurance, dif- 
fering from the one contracted for in this: That the same was 
issued to cover loss against fire on his dwelling for $800 and 
$200 on his household and kitchen furniture and other personal 
effects therein situated, which policy, on the twentieth of the 
same month, he refused to accept, and returned by mail to ap- 
pellant’s agent, with the letter hereinafter referred to; and there- 
after, on the thirtieth of October, his dwelling house was de- 
stroyed by fire, and notice thereof given to appellant. This suit, 
as originally brought was to recover on the policy as issued, but, 
by amendment, plaintiff set up the original agreement in accord- 
ance with his contention, and sought to reform the policy in ac- 
cordance therewith, and to recover upon same as reformed. Ap- 
pellant replied, denying that it had ever agreed to insure the 
dwelling for $1,000, but only agreed to issue a policy on said 
building for $800 and $200 on the furniture; that, before the 
loss occurred, appellee returned the policy, declining to accept 
it, and that the same was canceled by it in accordance with his 
instruction; wherefore it was not liable thereon. It further 
plead that it was not notified of the loss, as required by said 
policy, within the time therein prescribed; hence plaintiff was 
precluded from recovery thereon. Plaintiff set up in answer to 
said last defense that this feature had been waived, in that the 
company deriied liability and refused to furnish blank proofs of 
loss, upon demand. A trial was had, resulting in a verdict for 
plaintiff in the sum of $1,000, and. judgment was entered in ac- 
cordance therewith. 

[1] The first assignment is to the effect that the pleadings, evi- 
dence, and verdict are insufficient to justify or support the judg- 
ment, reforming the policy and awarding the relief decreed in 
said judgment. The second assignment urges that the court 
erred in refusing to submit to the jury defendant’s special charge 
No. 1. Both propositions under these assignments merely re- 
iterate the same. Appellee contends that these assignments 
should not be considered, because they do not conform with the 
statute and the rules of court upon the subject. We think this 
objection is well taken. Where an assignment fails to specific- 
ally point out the error complained of, but merely urges in a 
general way that the verdict is not supported by the evidence, 
and is not followed by a proposition presenting the question 

Vol. XLI.—18. 











272 Insurance Law Journal Vol. 41. [Feb., 1912. 


raised by the assignment, the same will not be considered. See 
article 1018, R. S.; rules 24, 25, and 26, Courts of Civil Appeals 
(67 S. W. xv); First State Bank vs. Jones & Nixon, 139 S. 
W. 671. 

[2] The fourth, fifth, sixth, and seventh assignments present, 
in different phases, the same question, and therefore will be con- 
sidered together. During the progress of the trial, the following 
letter was offered in evidence by the plaintiff, to wit: ‘“Planters- 
ville, Texas, October 20, 1908. Col. E. L. Bridges, Navasota, 
Texas—Dear Sir and Friend: I herewith enclose you the policy 
you made out and sent to me, as it is not drawn up as I wanted 
it. I did not want any insurance on the furniture, and told you 
so. I want $1,000 on the building alone, so let it alone until | 
see you before you make out another policy. Respectfully, John 
W. Greenwood.” After plaintiff had testified that he returned 
the policy with the above letter to the agent of appellant, he was 
allowed, over appellant’s objection, to testify what he meant by 
said letter, stating, among other things, that: “I expected 
friend Bridges to hold it [meaning the policy] to stand until | 
could get there, because that was the only thing I could refer 
to. I sent it back for correction, and did not intend for him to 
dispose of it. I thought he would hold the policy until we cor- 
rected it. It was not my intention to release the insurance com- 
pany from the contract they had made; it was not my intention 
to release anything. I sent it back to Colonel Bridges for the 
purpose of having it corrected.” The appellant objected, on the 
ground that the letter was the best evidence of what it contained, 
and that plaintiff should not be permitted to state anything show- 
ing or tending to show what his purpose was in sending the letter, 
and had no right to give his explanation thereof. These objec- 
tions should, in our opinion, have been sustained, and the various 
assignments presenting the question are well taken. The letter 
was the best evidence of what it contained. Appellant ought not 
to have been in any way affected by the secret intentions, or pur- 
pose of the appellee in writing the letter. The present case does 
not come within any of the exceptions allowing a party to testify 
as to his intent in doing an act. It is admissible to show intent 
alone, upon the ground that his conduct should be viewed in the 
light of his intention, not that the secret, undisclosed intent of 
the plaintiff should affect or influence the rights of the opposite 
party, for which reason we think the court erred. See Cheveral 
vs. McCormick, 58 Tex. 440; Armstrong, Cater & Co. vs. Snyder, 
15 Tex. Civ. App. 394, 39 S. W. 379. 

[3] We also sustain appellant’s third assignment of error, com- 
plaining of the action of the court in admitting in evidence, over 
defendant’s objection, plaintiff’s testimony to the effect that he 
had not received, prior to the fire, any notice from appellant’s 
agent that he had canceled the policy, nor any notice as to said 
agent’s construction of the letter until after the fire, for the 
reason that no duty devolved upon the company to give notice 
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of the cancellation of said policy, nor the construction it had 
placed upon the letter; and to admit evidence showing appellant's 
failure in this respect, we think, was prejudicial to the rights 
of appellant, as it may have improperly influenced the jury 
against it. 

[4] While some of the charges complained of in the remain- 
ing assignments may be subject to the objection that they are 
upon the weight of evidence, still, as this will not likely recur 
upon another trial, we are not inclined to sustain the objections 
made, but merely suggest that the charge, upon another trial, 
be so framed as to be free from this objection. The suit as 
brought was to reform the policy as issued. If appellee had 
kept the policy and not returned the same, this, under the author- 
ities cited by him, would have been the proper course; but we 
are inclined to believe that the action, if any he has, should be 
brought upon the verbal contract claimed to have been made be- 
tween him and the insuranec company, under the authority of 
i Insurance Co. vs. Wingfield, 49.Tex. Civ. App. 202, 108 

. W. 788, wherein it was held that an action may be maintained 
on a contract to renew a fire insurance policy where no renewal 
policy in fact issued. So that in the present case, if the policy 
issued was not in accordance with the contract of the parties, 
and was not accepted by the insured, but was returned by him 
and afterwards canceled by the company, it was not the subject of 
reformation; and therefore the action should be brought, if at 
all, upon the verbal contract originally made between the parties, 
if any. But this defect is hardly material here, since plaintiff’s 
petition sets up all the facts relied upon, and asks judgment in 
his behalf thereon. 

For the errors indicated, the judgment of the court below 
is reversed, and the cause remanded for another trial. 

Reversed and remanded. 


SUPREME COURT OF MINNESOTA. 
GARDNER 
vs. 
HERMANN.* 


CONTRACT TO PROCURE—ACTION FOR BREACH —SUFFI- 
CIENCY OF EVIDENCE. 


Evidence held sufficient to justify a verdict to the effect that a clerk in 
defendant’s employ, who in his absence answered a telephone call in 


* Decision rendered, Dec. 1, 1911. 133 N. W. Rep. 558. Syllabus by 
the Court. 
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respect to the ordinary business there carried on, had authority to 
act for defendant. ‘ 
(For other cases, see Insurance, Dec. Dig. § 104.) 


oe TO PROCURE—ACTION FOR BREACH—INSTRUC- 


aN. 


Charge of the court construed, and held to have erroneously authorized 
and permitted a verdict for plaintiff, upon the theory of the negli- 
gence of his agent, when the action was founded upon a breach of 
contract. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from District Court, Hennepin County ; John H. Steele, 
Judge. 

Action by William H. Gardner against William C. J. Hermann. 
From an order denying his motion for judgment or for a new 
trial after verdict for plaintiff, defendant appeals. Reversed, 
and new trial granted. 


M. H. BouTeE.Le and N. H. Cuass, for Appellant. 
FRANK R. HuBACHEK and GrorcE S. GrimEs, for Respondent. 


Brown, J. 

The facts in this case are substantially as follows: Plaintiff 
was engaged in the retail millinery business, and defendant was 
a real estate, land, and insurance broker, at Minneapolis. For a 
number of years prior to the transaction involved in this action, 
defendant had acted as broker in placing considerable amounts 
of insurance for plaintiff upon his stock and fixtures; in fact, 
all of plaintiff’s insurance had been so placed by defendant, 
amounting in the aggregate to seventy or more policies in dif- 
ferent insurance companies. Defendant’s office was supplied 
with the modern telephone conveniences by means of which he 
transacted considerable of his business. Orders for insurance 
were frequently communicated to him by plaintiff over the 
telephone, and were uniformly filled, with the exception of the 
instance involved in this action. It was shown that it usually re- 
quired from two or three weeks in procuring or placing such 
orders. Defendant’s office force consisted of himself, Mrs. 
Grosskopf, who acted as clerk, and a Miss Johnson, as an as- 
sistant clerk. The former had been in his employ some seven 
years, while the latter had served only a few months. . Plaintiff 
did all the telephoning for insurance, and knew the voice of 
defendant and of Mrs. Grosskopf, and, when defendant was 
not personally present to answer his call, his orders were re- 
ceived by some one else—a woman’s voice—and were filled in 
accordance with direction. Some time in July, 1910, plaintiff 
called up defendant’s office and ordered a policy of insurance for 
$600 upon his fixtures, and the telephone was answered by a 
woman’s voice and the order accepted. The policy was subse- 
quently delivered, and upon examination found by plaintiff to 
be upon stock instead of fixtures. Whereupon, and on August 
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15, 1910, plaintiff called defendant’s office by telephone and was 
answered by a woman’s voice, which plaintiff supposed, but did 
not know, to be the voice of Mrs. Grosskopf. Plaintiff inquired 
for defendant, and, upon being informed that he was not present, 
asked if the person answering the call could take his order for 
insurance. Upon being informed that she could, he stated 
that the $600 policy recently procured by defendant had been 
erroneously placed upon stock, when it should have been on 
fixtures, and directed that it be corrected, and at the same time 
ordered additional insurance in the sum of $1,500 upon fixtures. 
To make certain that his order was understood, he had the per- 
son taking it repeat it to him, and he again restated it to her. 
Plaintiff soon after left for New York upon business, and a few 
days after his return a fire occurred, which destroyed his stock 
and fixtures. Upon looking up his insurance he found that the 
$600 policy had not been changed, and that defendant had neg- 
lected to procure the additional insurance of $1,500. The $600 
policy remained upon the stock, and was paid in full. He lost, 
however, the protection intended to be secured by the $1,500 
policy then ordered. On the theory that his order for the policy 
and its acceptance in the manner stated constituted a contract 
between plaintiff and defendant, this action was brought for its 
breach. Plaintiff had a verdict in the court below, and defend- 
ant appealed from an order denying his alternative motion for 
judgment or a new trial. 

[1] 1. It is first contended by defendant that the evidence 
wholly failed to establish a contract, and that therefore the trial 
court erred in not directing a verdict for defendant at the close 
of the trial. This contention, if we correctly understand counsel’s 
argument, is founded upon the proposition that the communi- 
cation by telephone between plaintiff and some unknown per- 
son in defendant’s place of business established nothing beyond 
the fact that a conversation was had, and in the absence of 
further evidence of identification or authority on the part of 
the person so answering has no probative force, and is wholly 
insufficient upon which to predicate contract rights. In this con- 
tention we are unable to concur, though it must be conceded 
that it is not unsupported by authority. Planters’ Cotton Oil 
Co. vs. Western Union Tel. Co., 126 Ga. 621, 55 S. E. 495, 6 
L. R. A. (N. S.) 1180; Young vs. Seattle Transfer Co., 33 
Wash. 225, 74 Pac. 375, 63 L. R. A. 988, 99 Am. St. Rep. 947. 
Those cases lay down the rule that the burden is upon the person 
holding a telephonic communication with some one at the place 
of business of another, who answers the call, to establish not 
only the identity of the person so answereing, but also his author- 
ity to represent the proprietor of the place of business called 
up and who is sought to be charged with information thus com- 
municated. But they are not in harmony with the weight of 
authority upon the question, at least as respects a telephone con- 
versation carried on by some person at the office or place of 
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business called and with respect to the business there carried on 

and conducted. The rule applied by most of the courts where the 
subject has been under consideration, in situations like that here 
presented, is tersely stated by the Supreme Court of South 
Carolina in this language: “One who answers a telephone call 
from the place of business of the person called for, and undertakes 
to respond as his agent, is presumed to speak for him in respect 
to the general business carried on by such person at that place.” 
Gilliland vs. Railway Co., 85 5. C. 26, 67 S. E. 20, 27 L. R. A. 
(N. S.) 1106, 137 Am. St. Rep. 861. 

|2| The rule as thus stated is consistent with the general 
principles of the law of agency, but it does not apply where a 
particular individual is sought to be charged with an admission 
or conversation over the telephone. In such case identification of 
the individual must be shown. Barrett vs. Magner, 105 Minn. 
118, 117 N. W. 245, 127 Am. St. Rep. 531. And see authorities 
collected in 6 L. R. A. (N. S.) 1180, in a note to the Georgia 
case cited above; General Hospital Society. vs. New Haven 
Rendering Co., 9g Am. & tKng. Ann. Cas. 168. We are cited to 
no case in which the court has gone beyond the rule as laid 
down by the South Carolina court, but it is fairly open to ques- 
tion whether apparent authority is not made out in cases of this 
kind, which precludes the principal as against third persons act- 
ing in good faith. Business concerns, by installing a telephone 
in their places of business to be used in the transaction of affairs 
there conducted, impliedly invite the public to make use of that 
medium of communcation. It is thereby made an agency for the 
transaction of business, and there are forcible reasons for the 
position that persons thus dealing have the right to assume that 
one answering his telephone call, who asserts a right to speak 
for his principal or employer, is authorized to do so and to trans- 
act the business there conducted. Wolfe vs. Railway Co., 97 
Mo. 473, 11 S. W. 49, 3 L. R. A. 539, 10 Am. St. Rep. 331; 
40 Chi. Leg. N. 275; 1 Ency. Law (3d Ed.) 959; Buckle vs. 
Probasco, 58 Mo. App. 49; Timpson vs. Allen, 7 Misc. Rep. 323. 
27 N. Y. Supp. 915; Reed vs. Railway Co., 72 Iowa, 166, 33 
N. W. 451, 2 Am. St. Rep. 243. It may well be argued that the 
principal, having adopted that method for the transaction of his 
business, should be held accountable for the conduct of those 
who in his absence speak for him, except, of course, where the 
conversation is carried on with a mere switchboard operator or 
janitor, with no authority whatever, a fact readily learned. 

[3] But we are not disposed to take that ground in this partic- 
ular case. A consideration of the question is not necessary to 
a full determination of the right of the parties. It appears from 
the record before us that for several years business of the char- 
acter here involved had been carried on and conducted over the 
telephone between the parties, that plaintiff had a line of credit 
with defendant, and that orders for increased insurance thus 
given, and received at defendant’s office either by himself or 
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some lady clerk, with the exception of this instance, were uni- 
formly filled and carried out by defendant. Plaintiff on this 
occasion inquired for defendant, and, upon being informed that 
he was absent, asked if the person speaking had the right to take 
an order for insurance, and, upon being informed that she had, 
communicated the same to her, and dismissed the matter in the 
belief that his order would be filled as like orders had been in 
the past. There can be no question on the evidence but that 
this conversation was had with Miss Johnson, a clerk in de- 
fendant’s service. The order included a change in the $600 
policy and a new one for $1,500. Miss Johnson admitted on 
the witness stand that she received the order for the change in 
the first policy, but denied that part having reference to the new 
one. Only one conversation between plaintiff and defendant’s 
place of business was had at the time upon this subject, and either 
plaintiff or Miss Johnson is mistaken as to its purport. The 
jury placed credit with plaintiff. This witness, as stated, was a 
clerk in defendant’s employ. She was authorized ‘to answer 
telephone calls, to fill out policies of insurance, and otherwise 
assist her superior, Mrs. Grosskopf. Defendant offered evi- 
dence tending to show that she possessed no authority to make 
contracts for him; or to accept or receive orders for insurance 
over the telephone or otherwise. But it also appears that upon 
this particular occasion she was the sole occupant of defendant’s 
office, and assumed the right to take this particular order. There 
was also evidence to the effect that, after plaintiff had suffered a 
loss by fire defendant admitted that Miss Johnson received the 
order for the additional insurance, but neglected to report the 
same, hence the failure of defendant. to procure it. Presump- 
tively, within the authorities cited, Miss Johnson was authorized 
to act for defendant, and though we do not hold the presumption 
conclusive, as creating apparent authority within the law of 
agency, we do hold that the evidence, taken as a whole made the 
question of her authority one of fact for the jury to determine. 
The truthfulness of the testimony of defendant respecting re- 
strictions imposed upon her was a matter for the jury, and we 
discover no reason for interfering with their conclusion. It 
follows that the verdict should be. sustained, unless the further 
contention of defendant in reference to the charge to the jury 
presents reversible error. 

[4] 2. The action was for a breach of the contract to procure 
additional insurance, and upon that theory only was plaintiff en- 
titled to prevail. If no contract resulted from the conversation 
with Miss Johnson, because of a lack of authority on her part 
to bind defendant, then no recovery could be had. The court 
charged the jury that if Miss Johnson had no authority to make 
the contract, but they further found that it was her duty to an- 
swer the telephone and communicate to defendant any message 
or order that was received by her, and she failed and neglected 
to do so, and because of her failure the additional insurance was 
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not procured, her failure and neglect would be attributable to 
defendant, and, further, that if damage resulted to plaintiff 
through the carelessness or negligence of Miss Johnson in not 
reporting the order to defendant, plaintiff would be entitled to 
recover such damage. It is clear that these instructions per- 
mitted a recovery by plaintiff if the jury found that the failure 
of defendant to procure additional insurance was because his 
clerk was negligent in not communicating the order to him. If 
Miss Johnson was not authorized to accept the order over the 
telephone or otherwise, then her attempted acceptance was not 
binding upon defendant, and no contract resulted therefrom. 
Nor can it be said that a contractual relation arose between the 
parties because of her negligence in failing to report the order 
for defendant’s acceptance. The instructions were erroneous, 
therefor, because they permitted a recovery upon a ground not 
involved in the pleadings. It is probable that the court simply 
intended to impress upon the jury the fact that Miss Johnson’s 
neglect in the matter was immaterial, and to confine the recovery 
to the alleged contract. But that portion of the charge above 
referred to, and found at folio 201 of the record, might well 
have been understood by the jury as a distinct theory upon which 
plaintiff could recover. And as it is impossible from the record 
to say upon which theory of the case, as presented by the charge, 
the jury predicated their verdict, there must be a new trial. 
Order reversed, and new trial granted. 


SUPREME COURT OF NEW HAMPSHIRE. 
CHESHIRE. 


S. ANDERSON & SON 
US. 


SHATTUCK.* 


-PROCEEDS—INTEREST OF PARTIES—BUILDING CONTRACTS. 


Where the parties to a building contract incorporated therein a provision 
requiring the owner to keep the building insured, the policies to cover 
the work incorporated therein and materials for the same in and 
about the premises, and to be payable to the parties “as their interests 
may appear,” for the purpose, as it appeared of protecting the con- 
tractors against loss by fire to the building in which their only interest 
was that of lienor, the value of their. insurable interest at the time 
of a fire wholly destroying the building must be determined by the 
contract price, so that they may recover out of the insurance moneys 


* Decision rendered, Nov. 7, 1911. 81 Atl. Rep. 781. 
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received only the amount due them under the contract, and not an 
amount equal to the cost of the work and materials incorporated in 
the building. 
(For other cases, see Insurance, Cent. Dig. §§ 1448-1485; Dec. Dig. § 582.) 
PROCEEDS—PARTIES INTERESTED—BUILDING CONTRACTS— 
CONSTRUCTION. 


Where a building contract required the owner to keep the building and 
materials insured, the policies to cover the work incorporated in the 
building and “materials for the same in or about the premises,” pay- 
able as their interest might appear, upon destruction of the building 
by fire before completion, the contractors were éntitled to receive from 
the insurance moneys the fair value of lumber owned by them which 
had been brought upon the premises at the time of the fire to be 
used in the building, though it had not then been attached thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 1448-1485; Dec. Dig. § 582.) 


Report from Superior Court, Cheshire County ; Mitchel, Judge. 

Action by S. Anderson & Son against Edmund C. Shattuck. 
On report from the superior court. Judgment for plaintiffs, 
and case discharged. 

In October, 1908, the parties entered into a written contract 
by which the plaintiffs agreed to provide the materials and per- 
form the work necessary for the erection of certain additions to 
the defendant’s hotel, according to specifications furnished by an 
architect, and to complete the work by June 15, 1909. For this 
the defendant agreed to pay the plaintiffs $10,762.50, partial pay- 
ments to be made at various times during the progress of the 
work. Certain supplementary contracts were afterward made 
for additions, etc., for which the defendant was to pay the plain- 
tiffs $496.05, making the whole contract price $11,258.55. It 
was also stipulated that the defendant should maintain insurance 
on the building against loss by fire, “payable to the parties as 
their interest may appear.” The plaintiffs, not having completed 
their contract on June 15th, as they had agreed, continued to 
work on the building with the knowledge of the defendant until 
June 19th, when both the old and the new parts of the hotel were 
entirely destroyed by fire, without fault of either party. It is 
found as a fact that the effect of the fire was to terminate the 
contract, according to the understanding of the parties. At this 
time a substantial part of the new structure was incomplete and 
not ready for occupancy. The fair value of the labor and mate- 
rials incorporated in the building by the plaintiffs was $10,764.58. 
The fair value of the labor and materials that would have been 
required to complete the building, as it stood on the day.of the 
fire was $2,500. The plaintiffs also claimed to recover for four 
mantels which were completed at that time, but which had not 
been taken from the manufactory where they were built; but the 
court ruled that, as they had not been attached to the building, 
the plaintiffs could not recover therefor, and they excepted. The 
court also ruled, subject to the plaintiffs’ exception, that for the 
work and materials they had furnished they were entitled to 
recover the difference between the whole contract price and the 
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cost that would have been incurred in completing the building 
according to the contract, less certain payments the defendant had 
made, amounting to $5,484.15. The defendant claimed that he 
was entitled to damages for loss of prospective rents resulting 
from the failure of the plaintiffs to finish the building by the time 
stipulated in the contract. This claim the court denied, and the 
defendant excepted. Certain other small items were allowed in 
set-off, amounting to $408.44. By an amendment, the plaintiffs 
were allowed to file a bill in equity for relief under the contract 
of insurance. Lumber of the plaintiffs of the fair value of 
$185.42, which was upon the premises, was destroyed by the fire. 
As it had not been attached to the building, the court denied the 
plaintiffs’ claim to recover in the action at law on this account 
and they excepted. It was not included in the estimated value 
of the materials used in the building. ‘The question whether it 
could be recovered from the insurance money collected by the 
defendant was reversed. 


JAMES H. McMauon and Cain & Benton, for Plaintiffs. 
Henry A. Curter and CHARLES H. Hersty, for Defendant. 


WALKER, J. 

[1] At the time of the fire the plaintiffs were engaged in con- 
structing the building under the contract, with the acquiescence 
and consent of the defendant although the time limited in the 
contract for the completion of the building had expired four days 
before. The fact that the time limit had expired does not affect 
the legal theory, in accordance with which the plaintiffs’ right 
to recover for the benefits they had conferred upon the 
defendant must be determined. The plaintiffs, with the assent 
of the defendant, were rightfully engaged in the prosecution of 
the work at the time of the fire. They had already performed a 
substantial part of the work they contracted to do, when the fire 
destroyed the buildings with the attendant result of terminating 
the contract in accordance with the understanding of the parties 
when they executed it. In accordance with the decision in Dame 
vs. Woods, 73 N. H. 222, 60 Atl. 744, 70 L. R. A. 133; s. ¢., 
7° N. H. 38, 70 Atl. 1081, it is found that the labor and materials 
actually furnished by the plaintiffs were attached to the de- 
fendant’s real estate as the work progressed and constituted a 
benefit to the defendant for which the plaintiffs are entitled to 
recover. Upon this point there is no contention. The principal 
question presented relates to the rule or principle by which the 
plaintiffs’ recoverable damages shall be determined. 

[2] It is necessary to bear in mind that the plaintiffs’ action 
at law is not based upon a breach of the written contract by the 
defendant. There has been no breach of the express contract by 
the defendant, and neither party is in fault for the fire which 
put an end to the contract, and caused the situation now exist- 
ing between the parties. But justice does not require that they 
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should remain in that situation, or that the contractors should 
be remediless, merely because they cannot maintain an action 
against the defendant upon the contract. As was said in Dame 
vs..Woods, 73 N. H. 222, 60. Atl. 744, 70 L. R. A. 133: “This 
proceeding is not an action upon the special contract, but of quasi 
contract, to recover the benefits, if any, which the plaintiff may 
have conferred upon the defendant by his part performance of 
the special contract.” In cases where the part performance results 
from the plaintiff's breach of the contract, as by his voluntary 
failure to fully perform the work he agreed to do, he is entitled 
to recover what the benefits conferred. upon the defendant are 
reasonably worth estimated upon the basis of the agreed price 
for the entire work, less any damage suffered by the defendant 
in consequence of the plaintiff’s breach of the special contract 
(Danforth vs. Freeman, 69 N. H. 466, 468, 43 Atl. 621; Hutt vs. 
Hickey, 67 N. H. 411, 29. Atl. 456; Chartier vs. Marshall, 56 N. 
H. 478; Horn vs. Batchelder, 41 N. H. 86; Britton vs. Turner, 
6 N. H. 481, 26 Am. Dec. 713); and in some cases the sum the 
defendant should pay the plaintiff may be “conveniently ascer- 
tained by deducting from the contract price” (Danforth vs. 
Freeman, supra) the cost of completing the work (Horn vs. 
Batchelder, supra). Subject to the plaintiffs’ exception, the 
superior court in accordance with this rule determined the amount 
of the defendant's liability by deducting froni the contract price 
for the whole work the amount it would have cost at the date 
of the fire to complete the building according:to the terms of the 
contract. While the plaintiffs were, not entitled to recover the 
whole contract price without diminution, they were not charge- 
able with the cost of completing the building, unless they had 
in some way broken their contract, and caused such damage to 
the defendant. ‘The charge of $2,500 which represents the cost 
of completing the work could only be sustained on the ground 
that it represented the defendant’s damages caused by the plain- 
tiffs’ failure to finish the building. But the plaintiffs committed 
no breach of the contract in this respect. The damage to the 
defendant, whatever it was, was caused. by the fire for which 
no one is responsible. “In such a case neither party is in fault, 
and therefore is not responsible to the other party for failing 
to fulfill. In a recovery upon quantum meruit there is an ap- 
portionment of so much of the agreed compensation to the con- 
tractor as he has earned in what he has done; he receives such 
part of the entire amount as is equal to the part he has per- 
formed of the whole contract.” 3 Suth. Dam. § 709. If there 
had been no fire, and the plaintiffs without ee reasonable ex- 
cuse had abandoned the contract and refused to finish the work, 
they might have been liable to the defendant for what it would 
cost to complete the building; but such liability would result 
from the plaintiffs’ breach of the contract, which is wanting in 
this case. 

Nor is this a correct method of ascertaining the benefits which 
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the plaintiffs had conferred upon the defendant. If the contract 
price for the whole work was less than its reasonable cost, which 
seems to be the fact, it would clearly be inequitable to the plain- 
tiffs to deduct from the contract price the cost of completing 
the work. Justice would require that the sum deducted should 
bear the same relation to the cost as the contract price does. 
Upon such a theory the plaintiffs would receive, for the work and 
materials rendered to and accepted by the defendant, pay for the 
same regulated and determined by the contract price for the 
whole work; and that is evidently what they are entitled to. 
To state the same idea in another and more practical way, ‘the 
plaintiff was entitled to recover such a part of the contract price 
as the work and. materials he had done and furnished was of 
the work and materials he agreed to perform and furnish.” 
Dame vs. Wood, 75 N. H. 38, 39, 70 Atl. 1081, 1082. 

It only remains to ascertain how this ratio is to be determined. 
It is found in the case that the cost of the work and materials 
actually furnished and appropriated in the building is $10,764.58. 
If $2,500, the cost of finishing the building, is added to that 
sum, the entire cost of the completed structure would appear to 
be $13,264.58. By a simple process of division (10,764.58/13,- 
264.58), it would further appear that the plaintiffs at the time 
of the fire had furnished to the defendant 81-1/6 per cent ap- 
proximately of the work and materials he had agreed to furnish. 
Consequently he should receive 81-1/6 per cent of the whole con- 
tract price ($11,258.55), or $9,138.19. This may not be the 
only way of ascertaining what part of the work had been done 
at the time of the fire, but upon the facts reported it seems 
to be a reasonably convenient and accurate method. By any 
correct method the same result would follow. From the amount 
thus determined should be deducted payments made by the de- 
fendant ($5,184.15) and sundry other items ($408.44) about 
which there is no dispute, when the balance due the plaintiffs 
would be $3,245.50. As the plaintiffs are entitled to recover 
such part of the agreed price as the work actually done bears 
to the whole work agreed to be done, it is manifest error to 
compute the amount of his recovery by a smaller ratio of the 
contract price. As already shown, the fundamental error of the 
superior court consists in charging the plaintiff with the dam- 
ages caused, not by him, but by the unavoidable accident of the 
conflagration which destroyed the defendant’s property. 

[3] But the defendant insists that he should have damages, by 
way of set-off, for the plaintiffs’ failure to complete the work 
by June 15, 1909. He says that he was entitled under the con- 
tract to a completed building on that date, and that his damages 
on this account are the loss of profits he would have received 
from renting the premises from that date up to the time when 
the building could by reasonable diligence have been made ready 
for occupancy. If it is conceded that there was a breach of the 
contract by the plaintiffs in this respect. they would be liable for 
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only such damages as the defendant could prove at the trial 
naturally resulted from the breach. If it appeared that for 
any reason he suffered no damage on that account, as, for in- 
stance, that the building if it had been completed was not rent- 
able, the fact that it was not completed on the day specified in 
the contract would not cause him any substantial injury. But 
even more clearly does this result follow when it is found that 
the building was totally destroyed by fire in four days after it 
should have been completed. It could not be rented because it 
did not exist. The fact that it was destroyed by fire is conclusive 
evidence negativing the idea that the defendant might have 
rented it if the plaintiffs had completed it on time. If the de- 
fendant’s contention is sound that he is entitled to recover for 
loss of rents caused by the plaintiffs’ failure to finish the build- 
ing by June fifteenth, he must show at least that the building 
was in existence during the period for which rent is claimed. 
He could not reasonably hope to succeed in this contention when 
he conceded that, if the plaintiffs had performed their contract, 
he would in all probability have had no building to rent. 
It is not seriously contended that the defendant would have 
had tenants occupying the building during the four days pre- 
vious to the fire, or that he suffered any substantial damage by 
his nonoccupation of the building during that brief period. It 
is unnecessary, therefore, to consider whether he waived his right 
to such damages. No error is apparent in the ruling of the court 
disallowing the defendant’s claim for damages for loss of profits, 
caused by the failure of the plaintiffs to complete the work on 
June fifteenth. 

The plaintiffs claim that the supplementary contract by which 
they were to furnish certain mantels of special dimensions for 
the defendant’s building should be regarded as a distinct and in- 
dependent contract, and that, as they had procured them upon the 
defendant’s order or request, they should be allowed to recover 
for them, although they had not been placed in position, but 
remained in their possession. But there ‘is nothing in the case 
to indicate that this supplemental contract, like several others, - 
was not intended to be taken as a part of the original contract 
and to be subject to the same interpretation as though it has 
been incorporated in the contract in the first instance. The 
prices agreed upon for the extra work and materials were in- 
tended to be added to the original contract price, which thus 
increased would constitute the full contract price for the entire 
work, and, as the plaintiffs receive their compensation by taking 
a fractional part of the contract price, they are not entitled to 
recover specifically for articles they agreed to furnish under the 
contract. 

[4] Thus far we have considered the questions as they arise 
in the action at law. Under their bill in equity, the plaintiffs 
claim that they are entitled to recover the full value of the 
labor done and materials furnished by them out of the proceeds 
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of the policies of insurance. This question is presented by the 
facts reported by the court upon which no ruling was made. In 
the building contract the defendant agreed to keep the building 
insured during the progress of the work against loss or damage 
by fire, the “policies to cover all work incorporated in the build- 
ing and of materials for the same, in or about the premises, and 
to be made payable to the parties * * * as their interest 
may appear.” The defendant took out policies covering the 
property mentioned in the contract, in the joint names of him- 
self and the plaintiffs, to the amount of $7,500, and also policies 
in his own name for $14,000. These amounts have been paid or 
deposited by the companies, subject to the order of the court as 
to the rights of the plaintiffs therein The plaintiffs’ contention 
rests upon the construction to be put upon the phrase in the con- 
tract, “as their interest may appear.” ‘Is the plaintiffs’ interest 
to be measured by the cost of the labor and materials actually 
furnished by them, or by the price agreed upon in the contract ? 
The answer to this question depends upon the intention of the 
parties as evidenced by the contract. The parties understood 
that from day to day as the work progressed the materials in- 
corporated in the building, together with the attendant labor, 
constituted material additions to the defendant’s real estate. 
The plaintiffs were not the owners of the materials after they 
were attached to the defendant’s building, and, of course, they 
had no interest in it as owners. Their claim to the insurance 
money, therefore, cannot be sustained upon that ground. Upon 
a reasonable construction of the contract, it is clear that the 
parties had in mind the plaintiffs’ lien on the building for work 
and materials furnished by them, and the value of this lien would 
vary according to the amount of work done and the payments 
the defendant might make on account. If at the time of the 
fire the defendant had paid the plaintiffs all that it is now found 
they were then entitled to, they would have had no insurable 
interest in the property and would have been entitled to no 
part of the insurance money. Their lien would have been dis- 
charged as a mortgagee’s lien is discharged by the payment of the 
mortgage debt. As the parties merely intended by means of the 
insurance to protect the plaintiffs against loss by the destruction 
of the building by fire, in which their only legal interest was that 
of a lienor, the value of their insurable interest at the time of the 
fire must be determind by the contract price, which is the measure 
of the protection afforded by the lien. No other result is possible 
upon a reasonable construction of the contract. The plaintiffs 
are not entitled to receive from the insurance fund an amount 
equal to the cost of their work and materials incorporated into 
the building, but only so much as is due them therefor under the 
contract from the defendant, which has already been determined 
in the action at law. 

[5] The court ruled, subject to the plaintiffs’ exception, that 
they were not entitled to be reimbursed from the insurance money 
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for the value of some lumber which they had brought to the 
premises to be used in the construction of the building and which 
was burned at the time of the fire. The agreement provided 
for insurance upon materials “in or about the premises.’ The 
lumber was about the premises, was owned by the plaintiffs, and 
was intended for, but had not been used in or attached to, the 
building. The lumber seems to fall within the description of the 
property to be insured; and, as the plaintiffs’ interest in it ap- 
pears to be that of an owner, no reason is apparent why under 
the contract for insurance they are not entitled to receive from the 
insurance fund the fair value of it. The ruling of the court upon 
this point cannot be sustained. 

Upon a revision of the findings in accordance with the views 
herein expressed, there will be judgment for the plaintiffs. 

Case discharged. All concurred. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF MICHIGAN. 


SULLIVAN 
US. 


MODERN BROTHERHOOD OF AMERICA* 


ACCIDENT INSURANCE—ACTIONS—EVIDENCE. 

The testimony of plaintiff suing on an accident policy for the loss of an 
eye that water was accidentally splashed into her eye from a washtub, 
that her eye became inflamed immediately, and that, as a result thereof, 
she lost the sight of the eye, and the testimony of an attending physi- 
cian that the sight of the eye was destroyed by inflammation due to 
gonorrhea, which could not be contracted unless gonorrheal germs 
were brought in contact with the eye, require the submission of the 
case to the jury, the splashing of the water, as testified to being the 
only explanation given. 

(For other cases, see Insurance, Dec. Dig. § 668.) 


ACCIDENT INSURANCE—“ACCIDENT.” 

An inflammation of the eye caused by the splashing of water from a tub 
in which the person was washing clothing, resulting in the loss of 
the eye, is accidental within an accident policy, insuring against the 
loss of the sight of an eye by accident. 

(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560.) 


Error to Circuit Court, Houghton County; Albert T. Streeter, 
Judge. 

Action by Mary E. Sullivan against the Modern Brotherhood 
of America. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 


Argued before Ostrander, C. J., and Steere, Moore, Brooke, 
and Stone, JJ. 


MacDonatp & Kerr (Blythe, Markley, Rule & Smith, of 
counsel), for Appellant. 

GaLpraitrH & McCormack, for Appellec. 

STONE, J. 

The defendant is a fraternal organization, having, among 
other features, a life and accident insurance for its members. 
It is organized under the laws of the state of Iowa, but has sub- 
ordinate lodges in Michigan, where it is authorized to do business. 
Plaintiff became a member of what is known as Laurium Lodge, 
one of the subordinate lodges of the defendant in Houghton 


* Decision rendered, Dec. 8, 1911. 133 N. W. Rep. 486. 
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County, on the 11th day of September, 1907, and remained in 
good standing until after the time of the occurrence upon which 
this suit is based. On becoming a member of the order, plaintiff 
received a certificate or policy entitling her beneficiary to the sum 
of $1,000 in case of death, and, among other things, it provided 
that: “One-fourth (14) the amount the beneficiary would be en- 
titled to in case of death, will be paid to said member should she 
accidentally lose a hand, at or above the wrist, a foot at or above 
the ankle, or for permanent loss of the sight of an eye by ac- 
cident.” The plaintiff by this suit claims the loss of the sight of 
the right eye by accident, and, under the provisions of the policy 
above quoted she seeks to recover $250 therefor. 

It was the claim of the plaintiff at the trial that on March 26, 
1909, while doing her family washing, with a washtub and wash- 
board, and while washing some flannels, some water from the tub 
was accidentally splashed into her right eye; that she rubbed her 
eye at the time; that it became and continued painful, and that it 
became much inflamed ; that she called a physician, who found the 
eye badly inflamed, and he advised her that she consult a specialist. 
The specialist came and took charge of the case, and very soon 
sent the plaintiff to a hospital, where she remained between two 
and three weeks, and finally suffered.the total loss of the eye. 
The physician diagnosed the case as inflammation of the mucuous 
membrane of the eye caused by gonorrhea infection. 

After proving her membership, about which there is no ques- 
tion, the plaintiff testified, in substance, that on the day named, 
between 10 and 11 o’clock in the morning while she was washing, 
some of the suds got in her right eye; that at the time she was 
washing flannels, underwear ; that she did not know how the suds 
got into her eye, it just splashed as she was washing; that she 
was not washing with a machine, but by a board; that, when the 
water splashed into her eye, it burned as soap would naturally do, 
and that-she kept rubbing her eye; that shortly afterwards the 
eye pained her ; that during the afternoon and evening her eye was 
quite sore, and that it pained worse the next day, which was 
Saturday; that she called a physician, Dr. Kerr, on Sunday 
morning. At that time her eye was inflamed. He advised her to 
get Dr. MacNaughton, an eye specialist. The next day she went 
to Dr. MacNaughton’s office, and from there to the hospital, 
where she remained eighteen days, and that she has no sight re- 
maining in the right eye; and that she was then claiming the 
amount stated in the policy for the accidental loss of an eye. 

Upon cross-examination she testified as follows: “On Friday, 
March 26, I was washing flannels which belonged to my own 
family. I had no outside washing. I never took in washing. 
lo my knowledge there was no member of my family afflicted 
with gonorrhea at that time, nor has any member undergone 
treatment for gonorrhea since then. If any member of my 
family at that date had been infected with gonorrhea, I would have 
known it. I realized that there was something wrong with my eye 
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shortly after the water splashed in it. It commenced to trouble 
me shortly after, and it pained me more and more. I consulted 
a physician Sunday morning. I did not consult a physician 
Saturday morning. Dr. Kerr was the first physician I consulted. 
At the time I did not know what was wrong with me. I knew 
it was my eye, but I did not know just what it was. I did not 
know just what would have caused it. Dr. Kerr did not tell me 
what was wrong with my eye. He just said it was quite bad, and 
advised me to see Dr. MacNaughton. Dr. MacNaughton saw 
me the same day about 2 o’clock. He never told me what was 
the matter with my eye. He always said it was a bad eye every 
time I asked him, and the fourth day I was in the hospital he 
told me the sight was practically gone. I never found out that | 
had gonorrhea of the eye until it was brought up here the other 
day. Q.I want to find out when you found out first that you had 
gonorrhea of the eye? A. I never found out until it was brought 
up here the other day. I never heard about it until the other day. 
I never heard about it until the other day because Dr. MacNaugh- 
ton never told me anything of that. Q. Didn’t you sign a sworn 
statement that you presented to the company stating that you had 
gonorrhea of the eye? A. No, sir; I did not. Q. You just 
testified to that. A. I stated I had lost sight of the eye, but not 
of such a thing. Q. Then you never knew this until a short time 
ago that you had gonorrhea of the eye? A. No, sir; I didn’t. 
That’s about all I done that day, except I went out in the after- 
noon a few blocks from home to Ryckman & Minnear’s store. 
I did not do any other housework that day except getting supper. 
Nothing else that I know of got in my eye that day. I did not do 
any sweeping on that day. I did the day before. Nothing got in 
my eye then. Q. Where did this gonorrhea come from that in- 
fected your eye? A. I couldn’t say. Q. If there was no one in 
your family infected with gonorrhea, where would it come from? 
A. I don’t know. I couldn’t say. I am positive that the injury | 
received was received by water splashing in my eye. I remember 
distinctly. I put washing liquid in the water. I am positive of 
that. I am positive that the injury occurred Friday, March 26. 
I swear to that positively. I am just as positive that it occurred 
on March 26 as that it occurred to me. The statement of proof 
of claim that I made to the Modern Brotherhood of America 
was correct in all its parts and statements.” 

Dr. M. M. Kerr, a witness produced and sworn on behalf of 
the plaintiff, testified as follows: “My name is M. M. Kerr. I 
am a regular practicing physician in Laurium, and I have been a 
physician about 11 vears. I was called to treat professionally 
Mary E. Sullivan, the lady who was just on the witness stand, 
the latter part of March, 1909. I don’t remember the day of the 
month. It was on Sunday morning about 7 or 8 o’clock. I found 
the eye in a condition that we know as hypermia, a highly in- 
flamed condition of the surface of the eve. I diagnosed the case 
from a clinical standpoint. I thought I knew what the trouble 
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was. It appeared to me to be a case of gonorrheal ethelma or an 
inflammation due to gonorrhea. I didn’t give it any treatment. It 
seemed too severe for me, and I thought it would be better for 
a specialist to examine her. I called a specialist over Mrs. Sul- 
livan’s telephone. I had nothing further to do with the case ex- 
cept seeing it on one or two other occasions at the hospital. I 
did not at any time tell Mrs. Sullivan that she was suffering 
from gonorrheal infection of the eye.” 

Cross-examination by Mr. Kerr: “I could not tell definitely how 
long the eye had been suffering from the injury when I examined 
it, possibly forty-eight hours, possibly longer. Gonorrhea of the 
eye could not be contracted unless there were gonorrheal germs in 
the washing water, but the germs would have to be somewhere 
and brought in contact before the disease could be contracted. 
Mrs. Sullivan told me that she injured her eye while washing 
clothing a couple of days before, and that the water in the tub 
came in contact with her eye, either from splashing or rubbing 
her hand over the eye. I treated Mrs. Sullivan once before about 
eight or ten years ago. I never treated her for gonorrhea.” 

The foregoing constitutes all of the evidence in the case. 

The defendant moved the court to direct a verdict in its favor, 
for the reason that the injury alleged was a disease, and not an 
accident, that the plaintiff had failed to establish a case, and that 
the plaintiff had failed to establish by professional testimony the 
loss of the sight of the eye. The motion was overruled and the 
defendant excepted. 

The court charged the jury, in substance, as follows :— 

“The plaintiff having brought this action into court, the burden 
of proving the case rests upon her, and she is obliged to satisfy 
you by a fair preponderance of the testimony that she has suffered 
the loss of an eye by accident. The particular allegation on 
which the plaintiff rests is that she became afflicted with a disease 
through an accident which happened at the time she was doing 
washing in her own house. Now, the plaintiff must prove by 
a preponderance of the evidence the fact alleged, that the plain- 
tiff contracted a gonorrheal infection of the right eye while doing 
the family washing on the date alleged. Unless you believe from 
the evidence.that the plaintiff contracted the gonorrheal infection 
of the eye by the splashing of the water from the washtub in the 
eye, you should find for the defendant.” 

“If you believe the probabilities are as great that the plaintiff 
received the gonorrheal infection in the eye, as her hand came 
out of the water in a wet condition, and that she rubbed her eye 
in the wet condition, then you should find for the defendant. If 
you believe from the evidence that she contracted the infection by 
having the germs transmitted to her by an outside agency, such as 
being transmitted through the air, or coming from any other per- 
son infected with such disease, then you should find for the de- 
fendant. The question is solely for you, gentlemen, to determine 
that one question from a fair consideration of this testimony. If 
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you are convinced that the water splashed in the eye, and the in- 
fection was received in that way, taking into consideration the 
circumstances which immediately followed, and the development 
of the disease as testified to by the plaintiff, you would be justi- 
fied in finding a verdict for her. If she has not sustained that by 
a fair preponderance of the evidence, find for the defendant.” 

The jury returned a verdict for the plaintiff for $260.40, and a 
judgment for the plaintiff was entered. 

There was no motion for a new trial, and the defendant has 
brought the case here for review. ‘There are a number of assign- 
ments of error. 

In:their brief and argument defendant's counsel have presented 
two propositions that may be said to be covered by the assign- 
ments of error: First, That plaintiff’s theory, that plaintiff re- 
ceived a gonorrheal infection of the eye by reason of the splashing 
of the water therein from the washtub during her ordinary 
occupation of washing clothes for the family, was based wholly 
upon improbable circumstances, and that there is no proof of 
such fact, and consequently no question for the jury. Second, 
‘That, even admitting the infection of the eye to have been caused 
by the splashing of water, such infection and accompanying in- 
jury to the eye should properly be classed as the effect of disease, 
and not by accident within the meaning of the clause of the policy 
under which plaintiff claims indemnity. 

{1] 1. Referring to the first proposition of counsel, can it be 
said as claimed that the facts in evidence are as consistent with 
the theory of the defendant as with the claim of the plaintiff? 
We should not lose sight of the fact that the defendant offered 
no evidence, and that no motion for a new trial, claiming that 
the verdict was contrary to the evidence, was made. The testi- 
mony on the part of the plaintiff stands alone. It is to the effect 
that water was accidentally splashed from the tub in which plain- 
tiff was washing flannel clothing into her eye, that her eye became 
inflamed immediately thereafter, and that as a result of such in- 
flammation she lost the sight of the eye. Can we say as matter of 
law that this testimony was so improbable, or that the presence 
of the germ in the water was so improbable or conjectural that 
the case should not have been submitted to the jury? We think 
not. The evidence of the physician was to the effect that the 
sight of the eye was destroyed by inflammation due to gonorrhea ; 
that gonorrhea of the eye could not be contracted unless there 
were gonorrheal germs brought in contact with it, and the splash- 
ing of the water as testified to by the plaintiff was the only ex- 
planation given. We cannot say that the testimony was incon- 
sistent with the theory that the injury was accidental. Nor can 
we hold that the court should have determined that the germ 
came into the eye in some way other than as claimed by the 
plaintiff. Furbush vs. Maryland Casualty Co., 131 Mich. 234, 
gt N. W. 135, 100 Am. St. Rep. 605; Grimme vs. Fraternal Aid 
Ass'n, 132 N. W. 497. By the testimony of the physician the 
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cause of the trouble is shown, to wit, the presence of the germ 
in the eye, and the manner in which this germ was introduced 
is rendered probable by the testimony of the plaintiff. We think 
that the case was one for the jury, and that the defendant can- 
not justly complain of the charge. 

[2] 2. In support of defendant’s second proposition counsel 
cite the following cases: Fidelity & Casualty Co. vs. Stacey’s 
Executors, 143 Fed. 271, 74 C.C. A. 409, 5 L. R. A. (N. S.) 687; 
Bacon vs. U. S. Accident Assoc., 123 N. Y. 304, 25 N. E. 399, 
gL. R. A. 617, 20 Am. St. Rep. 748; Dozier vs. Fidelity & Cas- 
ualty Co. (C. C.) 46 Fed. 446, 13 L. R. A. 114; Feder vs. lowa 
Traveling Men’s Assoc., 107 lowa, 538, 78 N. W. 252, 43 L. R. 
A. 693, 70 Am. St. Rep. 212. The case of Fidelity & Casualty 
Co. vs. Stacey’s Executors, supra, was decided in the Circuit 
Court of Appeals, Fourth Circuit. ‘here the holder of a policy 
insuring him against disability or death “resulting directly, and 
independently of all other causes, from bodily injuries sustained 
through external, violent and accidental means,” committed an 
assault and battery on a person who made no resistance, and, in 
striking such person in the face, injured his hand, and a few 
days later died from the effects of blood poisoning which de- 
veloped in the wound. It was held that such injury was not 
“accidental” within the meaning of the policy, and that plaintiffs 
could not recover. It clearly appeared there that the injury, 
which was the direct means causing the death, was the natural 
result of a voluntary act committed when Stacey was in full 
possession of his mental faculties. Pritchard, C. J., the writer 
of the opinion, said: “The immediate cause of the insured’s 
death was disease, to wit, blood poisoning. ‘The company did 
not undertake to insure against blood poisoning or any other 
disease. But the fact that it had not insured against disease 
would not be a good defense in this case, if it was the direct re- 
sult of accidental means. * * * Unless it could be shown 
that the original cause to which the disease can. be traced was 
‘accidental means,’ then the disease from which the insured died 
would be a subject against which the company did not insure.” 
We think that the case is readily distinguished from the instant 
case. In Bacon vs. U. S. Mutual Accident Ass’n, supra, the 
court was divided, two judges dissenting. The majority opinion 
distinctly holds that the deceased died from the disease within the 
meaning of the language used in the policy sued upon, and not 
from an accident causing the disease. It did not appear how the 
animal virus (the cause of the malady known as malignant 
pustule) came in contact with the body of the deceased. In the 
majority opinion the court distinctly adheres to its former opin- 
ion in Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 
347, 3 L. R. A. 443, 8 Am. St. Rep. 758, where the deceased 
came to his death by accidentally inhaling illuminating gas, and 
where the plaintiff recovered. We think that the Bacon Case is 
not applicable in the instant case. In Dozier vs. Fidelity & 
be . 
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Casualty Co., supra, it was held that “‘sunstroke or heat prostra- 
tion” contracted by the decedent in the course of his ordinary 
duty as a supervising architect was a disease, and did not come 
within the terms of a policy of insurance against bodily injuries, 
sustained through external, violent, and accidental means, but 
expressly excepting “any disease or bodily infirmity.” The case 
of Sinclair vs. Assurance Co., 3 El. & El., 478, is cited with ap- 
proval. We do not think that these sunstroke cases are in point. 

We have also examined the cas¢ of Feder vs. Iowa State 
Traveling Men’s Ass’n, supra, where it was held that death of the 
insured will not be held accidental merely because it results from 
the rupture of an artery, as he reaches to close a window, it not 
appearing that anything was done or occurred which he had 
not foreseen and planned, except the rupture. The court said: 
“The evidence shows that the cause was the ruptured artery; 
but that was not accidental if it was the natural result of an act 
voluntarily done by Feder. That he did anything but what he 
intended to do in attempting to close the shutters is not shown 
or claimed. It is not even shown that he made any unusual ex- 
ertion in what he did. Had the artery been ruptured while the 
decedent was sitting quietly in his chair, or while walking at a 
moderate pace, there would be no ground for claiming that the 
rupture was accidental.” While we cannot undertake to recon- 
cile all of the authorities upon this subject, it seems to us that the 
case last cited differs materially in principle from the instant case. 
We are of opinion that the position and claim of the plaintiff 
find support in the case of Western Commercial Traveler’s Ass’n 
vs. Smith, 85 Fed. 4o1, 29 C. C. A. 223, 56 U. S. App. 393, 40 
L. R. A. 653. This case was in the United States Circuit Court of 
Appeals, Eighth Circuit. The opinion was written by Sanborn, 
C. J. It was there held that an abrasion of the skin of a toe, 
unexpectedly caused, without design, by unforeseen, unusual, and 
unexpected friction in the act of wearing a new shoe, is an ac- 
cidental injury within the meaning of an insurance policy; and 
that blood poisoning caused by an accident, and which is a mere 
link in the chain of causation between the accident and the death 
which it produces, is not an intervening and independent cause 
of death which will prevent liability on insurance against accident. 
This is a well-reasoned opinion, and many cases are cited. We 
quote the following language as appropriate in the instant case: 
“If the death was caused by bodily injuries effected by external, 
violent, and accidental means alone, the association was liable 
to pay the promised indemnity. If the death was caused by 
a disease which was not the result of any bodily infirmity or dis- 
ease in existence at the time of the accident, but which was itself 
caused by the external, violent, and accidental means which pro- 
duced the bodily injury, the association was equally liable to pay 
the indemnity. In such a case the disease is an effect of the ac- 
cident, the incidental means produced and used by the original 
moving cause to bring about its fatal effect, a mere link in the 
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chain of causation between the accident and the death, and the 
death is attributable, not to the disease, but to the causa —- 
to the accident itself. Traveler’s Ins. Co. vs. Robbins, 27 U. 
App. 547, 560, 65 Fed. 178, 185, 12 C. C. A. a4 a7 L.. KR. : 
629; Union P. R. Co. vs. Callaghan, 12 U. S. App. 541, 550 
30 Fed. 988, 994, 6 C. * A. 205, 210; Milwaukee & St. P. 
Co. vs. Kellogg, 94 U. S. 496, 475, 24 L. Ed. 256; National 
Masonic Acci. Assoc. vs. " Schryock, 36 U. S. App. 658, 73 Fed. 
774, 20 C. C. A. 3-5.” In the following cases it was held that 
there was liability: In Hamlyn vs. Insurance Co., 1 Q. B. Div. 
750, a person sustained an injury to his knee in attempting to 
catch a rolling marble, it being found that the injury resulted 
from an unnatural position or movement of the leg, which was 
not intended by the person injured. In Insurance Co. vs. Bur- 
roughs, 69 Pa. 43, 8 Am. Rep. 212, the injury was caused by the 
unintended slipping of a pitchfork in the hands of the person 
injured, in such @ manner that it struck him in the bowels, caus- 
a peritonitis. In 4 Cooley’s Briefs on the Law of Insurance, 

). 3159, there is a collection of cases in which the causes of in- 
es or death have been held to be accidental: Asphyxiation by 
gas ina well. Pickett vs. Pacific Mutual Life Ins. Co., 144 Pa. 79 
22 Atl. 871, 13 L. R. A. 661, 27 Am. St. Rep. 618. Blood poison- 
ing resulting from cutting a corn. Nax vs. Travelers’ Ins. Co. 
(C. C.) 130 Fed. 985. Blood poisoning from use of hypoder- 
mic needle. Bailey vs. Interstate Casualty Co., 8 App. Div. 127, 
40 N. Y. Supp. 513, affirmed without opinion 158 N. Y. 723, 
53 N. E. 1123. Poisoning by sting of insect. Omberg vs. U. S. 
Mutual Ass’n, 1o1 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413. 
Poison taken by mistake. Mutual Acci. Ass’n vs. Tuggle, 39 IIl. 
App. 509; Hill vs. Hartford Acci. Ins. Co., 22 Hun (N. Y.) 
187; Pollock vs. U. S. Mutual Acci. Ass’n, 102 Pa. 230, 48 Am. 
Rep. 204. See, also, upon the general subject the following au- 
thorities: Fidelity & Casualty Co. vs. Johnson, 72 Miss. 333, 17 
South. 2, 30 L. R. A. 206; Equitable Accident Ins. Co. vs. Os- 
born, 90 Ala. 201, 9 South. 869, 13 L. R. A. 267; 1 Cyc. 249-251, 
and cases cited; Richard on Insurance Law, §§ 385, 386; Niblack, 
Accident Insurance, § 376 et seq. See note to White vs. Stand- 
ard Life, etc., Ins. Co., 5 Am. & Eng. Ann. Cas. 87. See, also, 
note to the English case of Brintons vs. Turvey, 2 Am..& Eng. 
Ann. Cas. 140, 141. 

We find no prejudicial error in the record, and the judgment 
of the circuit court is affirmed. 
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SUPREME COURT OF WISCONSIN. 





RAMSEY 
vs. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA* 


ACCIDENT POLICIES — PREMIUMS — PAYMENT — DELAY — 
WAIVER. 


Provision in an accident policy that insured’s failure to make payments 
promptly shall extinguish the risk until reinstatement in the manner 
provided therein is subject to constructive waiver. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 
ACCIDENT POLICIES — PREMIUMS — PAYMENT — DELAY — 
WAIVER 


Failure of insured under an accident policy to pay his dues on time was 
waived as a ground for forfeiting the insurance under a provision 
of the policy through insurer faving customarily accepted payments 
after they fell due. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 302.) 


PROVISIONS FOR FORFEITURE—WAIVER—PLEADING. 


One suing on an insurance policy need not plead waiver of a provision 
for forfeiture where the question of forfeiture is raised as a defense, 
and is so pleaded as not to call for further pleading by plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1605, 1606, 1608; 
Dec. Dig. § 643.) 
Timlin, J., dissenting. 


Appeal from Circuit Court, Racine County; W. J. Turner, 
Judge. 

Action by William Walter Ramsey against the Travelers’ Pro- 
tective Association of America. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Action to recover on a policy of casualty insurance. 

There was no question but that plaintiff had a cause of action 
unless his policy was forfeited before the accident, as claimed in 
the answer. The vital language of the policy was this :— 

“The * * * dues shall be due from, and paid by each member 
annually in advance, or in semiannual installments of $5.50, each 
on January Ist and July Ist without notice.» * * * Any mem- 
ber failing to pay said dues in advance on the day on which they 
become due, as aforesaid, to the Secretary of the State Division 
of which he is a member, shall, by such failure, cease to be a mem- 
ber of this Association and he and his beneficiary shall cease to 
be entitled to any benefits under his benefit certificate. Should 
he, within thirty days after such default, pay such dues, he may 
be reinstated and receive a new card of membership, but he shall 
receive no insurance benefits of any kind under his benefit cer- 





* Decision rendered, Dec. 5, 1911. 133 N. W. Rep. 634. 
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tificate that may have accrued between the date of such default 
and the date of such reinstatement; and, if injured during the 
thirty or less days of his delinquency, the delinquent member shall 
receive no indemnity therefor, nor shall the beneficiary of such 
delinquent member be entitled to any benefits should such member 
be fatally injured during such period of delinquency.” 

Plaintiff had been a member for several years before the ac- 
cident. He did not pay his July 1, 1909, dues as required by his 
certificate. He claimed the default was waived because defendant 
had customarily, accepted payment after due with the same effect 
as if seasonably made, leading him to believe that payment accord- 
ing to the letter of the contract would not be insisted upon. 

The evidence was to the effect that some time before the due 
dates for payments receipts, partly executed, were delivered to the 
proper State Secretary who, thereafter, from time to time, com- 
pleted and delivered them as money was received, and without 
regard to strict compliance with the contracts as to payment in 
advance ; that plaintiff had customarily paid a few days after the 
contract time and without notice being taken of it, except once, 
when default lasted for more than thirty days. Members, gener- 
ally, in this state, were similary treated. In the particular in- 
stance, payment was made six days late, which was less than had 
frequently happened before with plaintiff and others. Upon mak- 
ing such payment plaintiff, seasonably, received the usual receipt 
covering the full period of six months and terminating at the next 
due date. Between such date and the time of payment the injury 
occurred. The case was tried by the court without a jury, 
resulting in findings of fact in harmony with the foregoing, and 
particularly, that there was no notice in the instance in question, 
nor had there been before under similar circumstances, of suspen- 
sion of insurance during the delay in payment; that the injury to 
plaintiff was within the risks insured against, occurred during the 
life of the insurance contract and that all conditions precedent to 
the right to recover thereon, specified in the contract, had been 
complied with. Judgment was ordered accordingly for the amount 
of the contract indemnity, $160.71, and was rendered. 


KEARNEY THompson & Myers, for Appellant. 
StmMons & WALKER, for Respondent. 


MarRSHALL, J. (after stating the facts as above) 

2] The first question presented on the appeal is this: Is the 
we provision of an insurance contract to the effect that 
failure to make prompt payment to the assurer at the precise time 
specified therein shall operate as an extinguishment of the risk till 
reinstatement in the manner provided therein, subject to construct- 
ive waiver by conduct of the company, inconsistent with non- 
existence of the contract? ‘That is ruled in the affirmative by the 
following adjudications of this court: Bannister vs. Patty’s 
Ex’rs, 35 Wis. 215; Alexander vs. Continental Insurance Co., 67 
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Wis. fo . Wi I, 58 Am. Rep. 869; Jackson vs. N. W. 
Mut. R. ‘A 78 Wis. 463, 472, 47 N. W. 733; Reisz vs. Sup. Council 
Am. L. of H., 103 Wis. 427, 79 N. W. 430; Knoebel vs. North 
America Acc. Ins. Co., 135 Wis. 424, 115 N. W. 1094, 20 L. R. A. 
(N. 5.) 1037; Seidel vs. Equitable Life Ass’n Soc., 138 Wis. 66, 
119 N. W. 818. 
The general rule evolved from the general trend of authorities 
in this state and elsewhere is this: Where the contract of an in- 
surance company with reference to strict observance on the part 
of the assured of the agreement as to payment of dues, or payment 
in the particular manner stipulated, is such as, naturally to, and 
that it in fact does, cause the assured to believe that such perform- 
ance will not be insisted upon, but that variances therefrom, within 
the limitations suggested by such conduct, will be regarded by the 
company as sufficient performance to preserve the integrity of the 
agreement—it will be conclusively presumed that the minds of the 
parties met upon that basis, displacing, to that extent, the letter of 
the contract; this upon the equitable doctrine of estoppel in pais. 
The facts of this case are well within that principle as illustrated 
in the cases cited. 

It is suggested that the terms of the contract indicate clearly, 
that it was framed to meet the stated rule in favor of appellant, 
in that it manifestly contemplates that, while such rule may operate 
to save the contract from the time the overdue payment shall have 
been in fact made, the forfeiture is left operative in the interim; 
in that it provides, in case of a default in seasonably making pay- 
ment being lifted “within thirty days,” the assured “may be re- 
instated and receive a new card of membership, but he shall re- 
ceive no insurance benefits of any kind under his benefit certificate 
that may accrue between the date of such default and the date of 
his reinstatement,” etc. We observe that, strictly speaking, such 
language does not create an absolute right of reinstatement. It con- 
templates that the company may use its discretion as to whether 
to reinstate the delinquent or not, and that the mere circum- 
stance of a reinstatement will not have a retroactive effect.. It 
suggests the doing of an act, to wit, a reinstatement, evidenced by. 
to all intents and purposes, an original certificate of membership. 
called a membership card; evidently something other than the 
ordinary receipt for a periodical payment. No such card was 
issued to respondent, but on the contrary, the formal receipt, as if 
no lapse of the insurance risk had occurred, was given, pretty 
conclusively showing, affirmatively, waiver of that clause of the 
contract. So instead of the particular clause operating to dis- 
place the estoppel in pais, under the rule mentioned, it and the 
manifest waiver by sending the receipt, instead of the evidence of 
a favorable discretionary act of reinstatement, shows that the in- 
tention of the company was to treat the contract as not having 
lapsed at all. 

[3] It is suggested that the plaintiff was not entitled to the 
benefit of the circumstance of waiver, to avoid the effect of the 
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forfeiture clause, acting upon his conduct, because of his failure 
to plead such waiver. The infirmity of that is this: Where there 
is no opportunity to plead an estoppel or waiver, there is no 
necessity therefor. Waiver was not a part of plaintiff’s cause of 
action, but forfeiture, if there were one, was a defense. It was 
so pleaded and not in such circumstances as to call for a second 
pleading on the part of plaintiff. 

The judgment is affirmed. 

Timlin, J., dissenting. 
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SUPREME COURT OF WISCONSIN. 


SILVERMAN 
US. 


KAUKAUNA GAS, ELECTRIC LIGHT & POWER CO* 


BROKERS—RIGHT TO COMPENSATION. 


Defendant is liable to plaintiff broker for expense incurred by him in 
procuring insurance for defendant under a transaction with defend- 
ant’s authorized agent up to the time of cancellation of the policies 
at defendant’s order. 


(For other cases, see Insurance, Cent. Dig. § 131; Dec. Dig. § 105.) 


AUTHORITY OF AGENT—EVIDENCE—SUFFICIENCY. 

Evidence /ie/d to sustain a finding that defendant’s agent was authorized 
to make a contract with plaintiff broker to effect insurance. 

(For other cases, see Insurance, Dec. Dig. § 110.) 


Appeal from Circuit Court, Milwaukee County ; O. T. Williams, 
Judge. 

Action by Eugene Silverman against the Kaukauna Gas, Elec- 
tric Light & Power Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

The claim of the plaintiff was that, at the defendant’s request, 
he obtained for it $5,000 personal injury liability insurance, and 
delivered the policy, which, after keeping some time, it returned 
for cancellation; that the cancellation was effected accordingly : 
plaintiff paying the casualty company as earned premium $150. 
whereby defendant became indebted to him in such sum, which it 
refused to pay. 

The claim of the defendant was that, having casualty insurance 
in the Casualty Company of America which was about to expire, 
and supposing the plaintiff to be the company’s agent, it notified 
him to renew the policy ; that without authority he placed the in- 
surance in another company, obtaining a policy accordingly, which 
it refused to accept. 

The evidence tended to show this: Plaintiff, as an insurance 
broker, had for some three years before the time in question ob- 
tained defendant’s insurance in the Casualty Company of Amer- 
ica. Some little time before the policy was to expire Mr. Trott- 
man, the general manager of defendant, requested plaintiff to 
secure a renewal. Mr. Seifert had a business connection with 
defendant as accountant. Trottman had been accustomed to 
negotiate for insurance for defendant. He as its manager, author- 
ized plaintiff to renew the insurance existing in the Casualty Com- 
pany of America. That was done — to the insurance com- 
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pany’s approval. It refused to carry the risk at the old rate, 
whereupon, plaintiff acquainted Trottman thereof and advised him 
that as good insurance and favorable terms could be obtained by 
placing ‘the risk in some other company. ‘Trottman thereupon 
sald that such course would be satisfactory. Following that, 
plaintiff placed the risk in the American Fidelity Company, ob- 
taining two policies. ‘They were submitted to Trottman and met 
with his approval, except as to one matter, which was corrected. 
The policies were then delivered to Mr. Seifert, who accepted 
them so far as he had authority to do so. After keeping the polli- 
cies some time he sent them to Mr. Pereles, president of defend- 
ant, who promptly rejected them, sending them to plaintiff with 
notice to have them canceled. Plaintiff was told that Mr. Pereles 
would finally have to accept the policies; that they were, how- 
ever, satisfactory to him and Mr. Seifert who were authorized 
to negotiate for insurance. When the policies were delivered to 
Seifert he assured plaintiff the pay would be sent on in a few 
days. Nothing was said about Mr. Pereles having to pass on the 
policies till after they have been procured by Mr. Trottman’s 
orders. He or Seifert kept the policies for some time. They 
were finally returned to plaintiff for cancellation and were, in 
due course, canceled, plaintiff paying about November 25, 1908, 
for the time the insurance was in force at the rates charged by 
the company in such cases, $150. 

The case was submitted to the jury to say whether plaintiff ob- 
tained the policies upon the order of defendant through its duly 
authorized agent, and in case of a finding in the affirmative to 
render a verdict for plaintiff for the amount claimed, otherwise 
to render a verdict for defendant. Plaintiff prevailed and judg- 
ment was rendered accordingly. 


NATH, PERELES & Sons, for Appellant. 
CHARLES E. HAMMERSLEY, for Respondent. 


MarsSHALL, J. (after stating the facts as above.) 

[1] It is considered that the court would not be justified in 
discussing the matters submitted in view of the record. It was 
a very simple case. The court rightly ruled that, if respondent 
dealt with an authorized agent of appellant in obtaining the insur- 
ance, it was liable to him for the expense he incurred in respect to 
the matter up to the time the policies were canceled by its order 
That certainly was the only jury question in the case, if there were 
any. ‘The appellant had the benefit of the insurance for quite 
a period of time. It was required to pay only the cost to respond- 
ent of such benefit. 

[2] As we read the record there is no room for fair contro- 
versy but that Trottman had authority to place the insurance, 
subject, at the best for appellant, to the right to elect not to keep 
the policies, upon the president of the company passing un- 
favorably upon the matter. That reservation did not give appel- 
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lant the right to keep the policies and enjoy the insurance for a 
considerable period of time and then return them as never having 
been accepted for any purpose. The most appellant could well 
claim, under the circumstances, was the right to have the policies 
canceled as to any liability for insurance under them after the 
notification to cancel. The right was conceded by respondent 
and recognized by the judgment appealed from. We are unable 
to see any reason why it should be disturbed. The trial court 
seems to have taken as favorable a view of the case as could 
reasonably have been done in holding that it was involved in 
sufficient uncertainty to require jury interference to arrive at the 
right of the matter. 
Judgment affirmed. 
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LIFE. 
UNITED STATES SUPREME COURT. 


A. H. GRIGSBY, Petitioner 
US. 


R. L. RUSSELL ann LILLIE BURCHARD, Administrators or JoHN 
C. Burcuarp, Deceased.* 


FORFEITURE FOR NONPAYMENT OF PREMIUM—WAIVER. 

1. A condition in a policy of life insurance that it shall be void if pre- 
miums are not paid when due means only that it shall be voidable 
at the option of the company, and a breach of the condition may 
be waived. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


ASSIGNMENT OF POLICY—INSURABLE INTEREST OF AS- 
SIGNEE. 

2. The holder of a valid policy of insurance upon his own life may, as 
a matter of financial necessity, make a valid assignment of the pol- 
icy to a person having no insurable interest in the life of the insured, 
in consideration of a small sum of money and an undertaking to pay 
the premiums due and to become due, and the assignee takes the 
entire interest in the policy, as against the personal representatives of 
the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 121.) 


ASSIGNMENT OF POLICY—INSURABLE INTEREST OF AS- 
SIGNEE. 


3. A clause in a policy of life insurance that any claim against the com- 
pany arising under any assignment of the policy shall be subject to 
proof of interest does not diminish the rights of an assignee with no 
insurable interest, as against the personal representatives of the in- 
sured, if there is no rule of law to that effect, and the company sees 
fit to pay. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 121.) 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Sixth Circuit to review a judgment which, re- 
versing a judgment of the Circuit Court for the Middle District of 
Tennessee, held an assignment of a policy of life insurance to 
an assignee with no insurable interest valid only to the extent of 
the money actually given for it and the premiums subsequently 
paid. Reversed. 

See same case below, — L. R. A. (N. S.) —, 94 C. C. A. 61, 
168 Fed. 577. 

The facts are stated in the opinion. 


MonvacukE S. Ross, Joun A. Pirrs and K. T. McConnico, for 
Petitioner. 
Grorce T. HucueEs, for Respondents. 


* Decision rendered, Dec. 4, 1911. 32 Sup. Ct. Rep. 58. 
Vol. XLI.—20. 
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HouMEs, |. 

This is a bill of interpleader brought by an insurance company 
to determine whether a policy of insurance issued to John C. 
Burchard, now deceased, upon his life, shall be paid to his ad- 
ministrators or to an assignee, the company having turned the 
amount into court. The material facts are that after he had 
paid two premiums and a third was overdue, Burchard, being 
in want and needing money for a surgical operation, asked Dr. 
Grigsby to buy the policy, and sold it to him in consideration of 
$100 and Grigsby’s undertaking to pay the premiums due or to 
become due; and that Grigsby had no interest in the life of the 
assured. The Circuit Court of Appeals, in deference to some 
intimations of this court, held the assignment valid only to the 
extent of the money actually given for it and the premiums sub- 
sequently paid. — L. R. A. (N. S.) —, 94 C. C. A. 61, 168 
Fed. 577. 

Of course, the ground suggested for denying the validity of an 
assignment to a person having no interest in the life insured is 
the public policy that refuses to allow insurance to be taken out 
by such persons in the first place. A contract of insurance upon 
a life in which the insured has no interest is a pure wager that 
gives the insured a sinister counter interest in having the life 
come to an end. And although that counter interest always ex- 
ists, as early was emphasized for England in the famous case of 
Wainewright (Janus Weathercock), the chance that in some 
cases it may prove a sufficient motive for crime is greatly en- 
hanced if the whole world of the unscrupulous are free to bet on 
what life they choose. The very meaning of an insurable interest 
is an interest in having the life continue and so one that is op- 
posed to crime. And what, perhaps, is more important, the ex- 
istence of such an interest makes a roughly selected class of 
persons who, by their genéral relations with the person whose 
life is insured, are less likely than criminals at large to attempt 
to compass his death. 

But when the question arises upon an assignment, it is as- 
sumed that the objection to the insurance as a wager is out of 
the case. In the present instance the policy was perfectly good. 
There was a faint suggestion in argument that it had become 
void by the failure of Burchard to pay the third premium ad 
diem, and that when Grigsby paid, he was making a new con- 
tract. But a condition in a policy that it shall be void if premi- 
ums are not paid when due means only that it shall be voidable 
at the option of the company. Knickerbocker L. Ins. Co. vs. 
Norton, 96 U. S. 234, 24 L. ed. 689; Oakes vs. Manufacturers’ 
F. & M. Ins. Co., 135 Mass. 248. The company waived the 
breach, if there was one, and the original contract with Burchard 
remained on foot. No question as to the character of that con- 
tract is before us. It has been performed and the money 1s in 
court. But this being so, not only does the objection to wagers 
disappear, but also the principle of public policy referred to, at 
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least, in its most convincing form. The danger that might arise 
from a general license to all to insure whom they like does not 
exist. Obviously it is a very different thing from granting such 
a general license, to allow the holder of a valid insurance upon 
his own life to transfer it to one whom he, the party most con- 
cerned, is not afraid to trust. The law has no universal cynic 
fear of the temptation opened by a pecuniary benefit accruing 
upon a death. It shows no prejudice against remainders after life 
estates, even by the rule in Shelley’s Case. Indeed, the ground 
of the objection to life insurance without interest in the earlier 
English cases was not the temptation to murder, but the fact that 
such wagers came to be regarded as a mischievous kind of gam- 
ing. Stat. 14 George III., chap. 48. 

On the other hand, life insurance has become in our days one 
of the best recognized forms of investment and self-compelled 
saving. So far as reasonable safety permits, it is desirable to 
give to life policies the ordinary characteristics of property. 
This is recognized by the bankruptcy law, § 70 [U. S. Comp. St. 
1901, p. 3451], which provides that unless the cash surrender 
value of a policy like the one before us is secured to the trustee 
within thirty days after it has been stated, the policy shall pass 
to the trustee as assets. Of course the trustee may have no in- 
terest in the bankrupt’s life. To deny the right to sell except to 
persons having such an interest is to diminish appreciably the 
value of the contract in the owner’s hands. The collateral diffi- 
culty that arose from regarding life insurance as a contract of 
indemnity only (Godsall vs. Boldero, 9 East, 72), long has dis- 
appeared (Phoenix Mut. L. Ins. Co. vs. Bailey, 13 Wall. 616, 20 
L. ed. 501). And cases in which a person having an interest 
lends himself to one without any, as a cloak to what is, in its 
inception, a wager, have no similarity to those where an honest 
contract is sold in good faith. 

Coming to the authorities in this court, it is true that there are 
intimations in favor of the result come to by the Circuit Court of 
Appeals. But the case in which the strongest of them occur was 
one of the type just referred to, the policy having been taken out 
for the purpose of allowing a stranger association to pay the 
premiums and receive the greater part of the benefit, and hav- 
ing been assigned to it at once. Warnock vs. Davis, 104 U. S. 
775, 26 L,. ed. 924. On the other hand, it has been decided that 
a valid policy is not avoided by the cessation of the insurable 
interest, even as against the insurer, unless so provided by the 
policy itself. Connecticut Mut. L. Ins. Co. vs. Schaefer, 94 U. 
S. 457, 24 L. ed. 251. And expressions more or less in favor of 
the doctrine that we adopt are to be found also in A*tna L. Ins. 
Co. vs. France, 94 U. S. 561, 24 L. ed. 287; Mutual L. Ins. Co. 
vs. Armstrong, 117 U. S. 591, 29 L. ed. 997, 6 Sup. Ct. Rep. 877. 
It is enough to say that while the court below might hesitate to 
decide against the language of Warnock vs. Davis, there has been 
no decision that precludes us from exercising our own judgment 
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upon this much debated point. It is at least satisfactory to learn 
from the decision below that in Tennessee, where this assignment 
was made, although there has been much division of opinion, 
the Supreme Court of that state came to the conclusion that we 
adopt, in an unreported case,—Lewis vs. Edwards, December 14, 
1903. The law in England and the preponderance of decisions 
in our state courts are on the same side. 

Some reference was made to a clause in the policy that “any 
claim against the company, arising under any assignment of the 
policy, shall be subject to proof of interest.” But it rightly was 
assumed below that if there was no rule of law to that effect, 
and the company saw fit to pay, the clause did not diminish the 
rights of Grigsby, as against the administrators of Burchard’s 
estate. 

Decree reversed. 

Mr. Justice Lurton took no part in the decision of this case. 


SUPREME COURT OF MISSISSIPPI. 





GERMANIA LIFE INS. CO. 
US. 
BOULDIN. (No. 14,984.)* 


LIFE INSURANCE—TERMS OF POLICY—EQUITABLE RELIEF. 

A life insurance company forwarded a policy to its agent, with instructions 
to deliver it to insured, who accepted the policy without notice that 
a rider, placed thereon by the agent was not placed there by the com- 
pany. Shortly before the expiration of the tontine period, insured 
demanded settlement in accordance with the terms of the rider, while 
the company relied on the printed terms of the policy, and showed that 
the rider had been placed on the policy by its agent without author- 
ity. Held, that the court, in a suit by insured to compel the company 
to perform the contract as disclosed by the rider, or for a decree 
against insurer for ail premiums paid, could not enter a decree for 
insured for the premiums since insured, suing in equity, must do equity, 
and since it would be inequitable to require the company to refund 
the premiums, while it was bound for the full amount of the policy in 
case insured had died during the life of the policy. 


(For other cases, see Insurance, Dec. Dig. § 198.) 


CONTRACTS—KNOWLEDGE OF TERMS—PRESUMPTIONS. 


One receiving and retaining a policy on his life is, in the absence of 
fraud, chargeable with knowledge of its terms. 


(For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.) 
* Decision rendered, Dec. 4, 1911. 56 S. Rep. 6009. 
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AGENTS—POWERS. 


The powers of agents of insurance companies are governed by the general 
law of agency, and such an agent possesses such powers only as have 
been conferred by his principal, or such as third persons have a right 
to assume that he possesses under the circumstances of the case. 

(For other cases, see Insurance, Cent. Dig. §§ 116-122; Dec. Dig. § 87.) 

LIFE INSURANCE — CONTRACTS — WRONGFUL ACTS OF 
AGENT. 

Where a life insurance company forwarded a policy to its agent, with 
instructions to deliver it to insured, and the agent placed a rider on 
the policy and then delivered it to insured, who accepted it under the 
belief that the rider had been placed thereon by the company itself, 
insured could hold the company in accordance with the terms of the 
rider. 


(For other cases, see Insurance, Dec. Dig. § 93:) 
CONTRACTS—CONSTRUCTION. 


Insurance policies are always construed most strongly against insurer 
and most favorably for insured, and where insured receives a policy 
he may construe the terms thereof most favorably for himself. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 


Appeal from Chancery Court, Coahoma County; M. F. Den- 
ton, Chancellor. 

Suit by M. J. Bouldin against the Germania Life Insurance 
Company. From a decree for complainant, defendant appeals. 
Reversed, with instructions. 


Moopy & Percy, for Appellant. 
J. W. Currer, for Appellee. 
McLean, J. 

In 1892 one J. D. Thompson, a resident of Memphis, Tenn., 
was the agent of the Germania Life Insurance Company of New 
York. His jurisdiction embraced the states of Mississippi, Ar- 
kansas and west Tennessee. The contract between Thompson 
and the insurance company was in writing. This contract con- 
sisted of some fifteen provisions, but it is only necessary for the 
purpose of this case to refer to the first three provisions thereof. 
The first provision authorizes Thompson to receive applications 
for insurance, to accept the first premium on each and every 
policy of insurance which shall be issued by the insurance com- 
pany upon applications obtained through said agent, and also 
to receive such other premiums payable to the principal within 
the district aforesaid. The second clause provides that the 
agent shall protect the insurance company for the faithful per- 
formance of his duties as agent by a bond of $5,000, to be ap- 
proved by the insurance company. The said agent had power, 
and it was his duty, to appoint local agents, with the consent of 
his principal, in all places within the district covered by the con- 
tract. Further, he (the agent) should superintend the local 
agents within the said district, visiting them from time to time 
for that purpose, and is to be held responsible for premiums col- 
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lected by them, as well as for other of their acts as such local 
agents. It is further provided that it shall be the duty of the 
said agent to properly attend to such matters pertaining to the 
business of the insurance company within the district aforesaid, 
as may be referred to him by the company. The sixth provision 
provides that in the conduct of his business he (the agent) is to 
exactly observe the general rules which have been or may be 
hereafter adopted by the party of the first part for his agencies, 
and such instructions as may be given by the party of the first 
part. The deposition of the vice-president of the company was 
taken, and he says that the company at that time had no other 
agent to solicit business for it in Mississippi, and that Thompson 
had no other authority than that contained in the contracts above 
mentioned. 

Some time prior to May 18, 1892, the appellee was solicited 
by Thompson, the agent, to take out a life insurance policy with 
the Germania Life Insurance Company, and the appellee made 
written application for a $3,000 policy upon the twenty-payment 
plan. This application was delivered by the appellee to Thomp- 
son, the agent of the company, and Thompson forwarded this 
application to the company at its home office in New York. On 
the 18th day of May, 1892, Thompson addressed and mailed to 
the company in New York the following letter: “Office of the 
Germania Life Insurance Company, New York. J. D. Thomp- 
son, General Manager Southwestern Department, Mississippi, 
Arkansas and west Tennessee. Memphis, May 18, 1892. Gen- 
tlemen: Some time ago I wrote making inquiry as to the dis- 
position of the application of Mr. M. J. Bouldin for a $3,000 
policy. Kindly advise what action was taken, and oblige. Yours 
respectfully, J. D. Thompson, Manager.” This letter was 
promptly received by the company in New York, as it appears 
that a few days thereafter, to wit, May 23, 1892, the company 
answered this letter and addressed Thompson as follows: “J. 
D. Thompson, Esq., Manager. Memphis, Tenn.”—in which the 
company says that it is awaiting some additional information as 
to this risk, but “will inform you” (Thompson) of the action of 
the company as soon as such information shall have been re- 
ceived by it. The deposition of the vice-president of the com- 
pany shows that during the year 1892, beginning as early as the 
lst of March of that year and ending with the lst of September, 
1892, the company received letters addressed to it by Thompson 
upon the stationery of the company, upon which was printed or 
engraved the following language: “Germania Life Insurance 
Company of New York. J. D. Thompson, General Manager 
Southwestern Department, Mississippi, Arkansas and Ten- 
nessee, Memphis’—and said company, through its vice-president, 
further testifies that the majority of these letters had as their 
letterhead the following printed or engraved language: “Office 
of the Germania Life Insurance Company of New York. J. D. 
Thompson, Manager Southwestern Department, Memphis.” 
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The company, after having further considered the application, 
declined to issue the twenty-pay policy, but it did issue in 
lieu thereof the fifteen-year policy, this policy being dated the 
28th of July, 1892, and forwarded this policy to its agent, Thomp- 
son, at Memphis, for the purpose of being delivered by Thomp- 
son to the applicant. This policy was received by Thompson, 
the agent, at Memphis, Tenn., some time prior to August 15, 
1892, and on that day, August 15, 1892, Thompson, the agent, 
addressed a letter to the assured, Bouldin, at Friars Point, Miss., 
wherein he forwarded to Bouldin the insurance policy, together 
with this letter, and in which, among other things, he writes as 
follows: “Herewith I hand you policy 88804 on your life for 
$3,000, with annual premium of $109.80. This policy, as you 
will see, is on the fifteen-year tontine plan, and only differs from 
the policy for which you made application in being for. fifteen 
years in place of twenty, and I think is much better for you. 
The only thing is the policy costs you a little more, but it is paid 
up five years sooner.” This letter was written upon the sta- 
tionery of the insurance company, upon which was printed or 
engraved the following: “The Germania Life Insurance Com- 
pany of New York. J. D. Thompson, General Manager South- 
western Department, Mississippi, Arkansas, and west Tennes- 
see.” In due course of mail Mr. Bouldin received this letter in- 
closing the policy. He says that he never read the policy, but 
put it away, and he did not know what was in the policy until a 
short time before the expiration of the fifteen years. 

|1] There is a great deal of testimony in the record as to what 
Thompson, the agent, said to Bouldin as to the benefits to be 
derived from the policy, and as to Bouldin’s reliance upon said 
statements, both verbal and written. We omit entirely all of 
this, because it has no bearing upon the question at issue, for the 
reason that the policy, and the policy alone, speaks the contract 
between the parties, and any representations or statements made 
outside of the policy, either verbally or written, are inadmissible, 
and can have no bearing upon the question presented. Bouldin 
promptly paid all of his premiums for the fifteen years. Subse- 
quently to the issuance of the policy, the date as to the payment 
of the premiums was changed by the consent of both the assured 
and the company itself, and the premiums were made payable 
quarterly, instead of annually. We leave out of consideration 
altogether the testimony of the assured to the effect that he 
never read this policy until a short time before the expiration of 
the tontine period, to wit, the fifteen years, for the reason that, as 
heretofore stated, the assured was charged with notice of every- 
thing in the policy, whether he read it or not. 

A short time previous to the maturity of the policy the assured 
addressed a letter to the company at New York, this letter being 
dated June 22, 1907, in which he writes that this policy would 
mature on the 28th of next month (July), and asks the com- 
pany for full information as to the exact amount and options of 
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settlement, and requesting specially the amount of settlement 
upon surrender of policy for cash, paid-up policy, and paid-up 
policy for face of policy, $3,000, and cash. This letter was re- 
ceived by the company promptly, and on June 26, 1907, the com- 
pany replied, stating options as follows: ‘There would be pay- 
able on July 28th next the guaranteed reserve of $1,284, and its 
accumulated dividend, amounting to $192.82”—and_re- 
ferring Mr. Bouldin to a Mr. Shumaker, in Jackson, 
Miss., who at that time was the agent of the com- 
pany, and who would be pleased to communicate with 
him (Bouldin) further on the subject. After that the as- 
sured demanded of the agent of the company the settlement here- 
inafter referred to, and which is in accordance with what we 
regard the terms of the policy. The demands of the assured 
were denied, and thereupon the complainant brought this his bill 
in the chancery court, wherein he set forth the facts relating to 
the transaction, and prays, first, that the defendant be required 
specially to perform said contract according to its tenor and 
effect as the said bill specifically charged; or if mistaken in the 
force and effect of the contract, and if same shall be held not to 
embody the true intent, meaning and purpose of the parties, that 
the said contract be reformed so as to make it speak the true in- 
tent of the parties; or, third, if mistaken, that the court ad- 
judge that no contract of insurance was entered into between 
the parties, that the defendant wrongfully and fraudulently se- 
cured of the complainant the aforementioned sums of money, 
and a decree. be rendered against the defendant for all of said 
sums of money paid it by the complainant, with interest, etc.— 
and then prays for general relief. 

The defendant answers, and admits that the policy was issued 
upon the application of the complainant, denies that any repre- 
sentations made by the company or its agents are pertinent or 
relevant, and insists that the contract of insurance was fully set 
forth in the policy as issued by the defendant and accepted by 
the complainant, and further insists that it was immaterial 
whether the defendant, prior to the delivery of the contract, 
made any representations as to its terms, etc., admits that the 
complaintant paid all the premiums on the policy as required by 
its terms, and further alleges that the defendant offered to pay 
to complainant the sum of $1,478.82 upon the surrender and can- 
cellation of said policy, etc. The policy as issued bears date July 
28, 1892, and provides that, in consideration of the annual pre- 
mium of $109.80, there is to be paid the wife of said insured the 
sum of $3,000 upon the death of said insured and proof of death, 
provided said death occurs before noon of the 28th day of July, 
1907. The policy, among other things, provides that “this policy 
is issued and the same is accepted by the assured upon the ex- 
press conditions and agreements printed on the back hereof, 
which are referred to and made a part hereof.” On the back of 
the policy, and under the heading, “Conditions and Agreements 
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of This Policy,” are printed certain stipulations: “First, pro- 
viding for the payment of premiums; second, service in war; 
third, travel and residence; fourth, occupation; fifth, suicide; 
sixth, untrue statements; and then, under the head of agree- 
ments, are these provisions: “This policy, together with all other 
dividend tontine policies, the dividend tontine period of which 
terminates in the same calendar year, shall form a special divi- 
dend class, and that the said assured, if the person upon whose 
life insurance is taken, shall be living at noon of the 28th day of 
July, 1907, and if this policy shall have been kept in force until 
then, for its full amount, shall then, with all the other assured 
of the same class whose policies are then in force for their full 
amounts, share in the apportionment of the dividend fund accrued 
to the said class.” It is further agreed that, “upon due surrender 
of this policy on the day last above mentioned, if this policy 
shall have been kept in force until then, the company will pay 
to the legal holder the sum of $1,284.” 

From the evidence in the case, such were the terms and stipula- 
tions of the policy when it was forwarded by the company from 
its home office in New York to Thompson, the manager of the 
company at Memphis, Tenn.; the company forwarding this 
policy to its agent, Thompson, for the purpose of delivery by 
Thompson to the assured. When Thompson received this policy, 
he pasted on the back of it a slip, or rider, as follows :— 


To Live and Win. 
An Investment Insurance. ; 
Age 30. Amount of policy, $3,000.00 
Annual premium, $109.80, payable for fifteen years. 
Dividend period, fifteen years. 
If death occurs during dividend period, your 
heirs will receive 
At the end of the dividend period you can select 
one of the following options :— 
Reserve, $1,284 
I. Surrender policy for cash 
Surplus, 777 
Reserve guaranteed and amount stated in 
policy. 
Surplus guaranteed, but amount estimated 
based on past experience. 
Total premiums paid in fifteen years........ $1,647.00 
Fifteen years’ life insurance free and profit.. 414.00 
II. Paid-up policy for $4,770, having cost only.. 1,647.00 
III. Paid-up policy for $3,000 and cash 777.00 
You will receive dividends during life on paid-up policy 
under second and third options. 
Policies nonforfeitable and incontestable after three years, 
and can be surrendered either for paid-up policy or their 
cash value. 
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Cash loans made on policies, after they have run three 
years or longer, 85 per cent of reserve at 6. per cent interest. 


Thompson, the agent, after having pasted this slip, or rider, 
on the back of the policy, and just immediately over the printed 
conditions and agreements, forwarded the policy, with the slip 
thereon, by mail to the assured at his post office in Friars Point, 
Miss., and, as hereinbefore stated, wrote him the letter dated 
August 15, 1892. 

We emphasize three things: First, that the insurance com- 
pany forwarded the policy to its agent, Thompson, in Memphis, 
to be delivered by Thompson to the assured; second, that 
Thompson, the agent, attached to the insurance policy the rider, 
or slip, hereinbefore mentioned, and forwarded the policy, with 
the rider thereon, to the assured; and, third, that the assured 
had no notice or knowledge whatever that Thompson, the agent, 
attached the rider or slip to the policy, but, upon the other hand, 
the assured believed that the policy, when received by him, was 
in the same condition as when it left the home office of the com- 
pany, with the rider or slip attached thereto. 


The lower court held that the policy does not state and em- 
body any contract of insurance according to the true intent and 
meaning of the parties, that the minds of the parties never met 
with respect to the terms of any policy of insurance, and the 
court, finding that the complainant paid to the defendant the an- 
nual premiums for fifteeneyears, entered a decree in favor of 
the complainant for the total sum of all the premiums paid, to- 
gether with 6 per cent interest thereon, the premiums, with the 
interest, amounting to $2,875.82, and entered a decree against 
the defendant for the payment of this sum of money. 


{2]° We do not know of any principle upon which this decree 
can be sustained. “It is a faithful saying, worthy of all accepta- 
tion,” that when a party comes into a court of equity he is re- 
quired to do equity, and it is clear, under the facts of this case, 
that if the complainant had died at any time during the life of 
this policy—that is, within the fifteen years—the company would 
have been required to have paid the beneficiary the full amount 
the policy called for, to wit, $3,000. In other words, the com- 
pany would not have been in position to have claimed that the 
policy was not in full force and effect. It was surely bound 
thereon, and the complainant, having received the protection for 
the fifteen years, is ex equo et bono compelled to pay for this 
protection. It certainly would be inequitable and unjust to re- 
quire the insurance company to refund the total amount of the 
premiums received by it, together with the legal interest thereon ; 
but, upon the other hand, it is right and proper that the amount 
should be charged out of this sum with whatever amount was 
sufficient to carry the insurance for the period prescribed by the 
policy. However that may be, we take a very different view of 
this case from what the learned chancellor in the court below did. 
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{3} The complainant, who from the evidence is a gentleman of 
intelligence and splendid business capacity, received the policy, 
and, instead of informing himself of its terms and conditions, 
placed the policy among his valuable papers, and it was only a 
short time before the expiration of the fifteen years when he 
read the policy and made any effort whatever to inform himself 
of its contents. In New York Life Ins. Co. vs. O’Dom, recently 
decided by this court, 56 South. 379, we held that a party who 
accepts an insurance policy is bound to know, and is chargeable 
with, the provisions of the policy. It is bound to be the law that 
although the party may not have read the provisions of his policy, 
and relied in ignorance of them upon the express representations 
of the agent, this fact cannot help him when the policy has actu- 
ally been placed in his hands. It is his business to know what 
the contents of the written contract of insurance are, and there 
can be no difference in this respect between an insurance policy 
and any other contract. In the absence of any fraud in the 
making of an insurance policy, the insured must be held to a 
knowledge of the conditions of his policy, as he would be in the 
case of any other contract or agreement. It certainly would be 
inequitable and inconsistent with every safe, sound rule of con- 
duct to permit one party to a contract to accept without examina- 
tion a written contract, and to lay it aside for a long period of 
time, and then, when the period of termination is about to expire, 
tu for the first time inform himself of its terms. It shocks the 
conscience and is at variance with every known rule of business. 
If the complainant had been an ignorant and illiterate person, 
and one who was unable to either read or write, it may be that in 
such an instance he would have the right to rely upon the rep- 
resentations of the company or the agent, as the case may be. 
This question, however, is not presented by this record for ad- 
judication. We therefore must assume that the complainant, 
when he received this policy, knew of its terms and conditions 
and provisions. The law charges him with this notice, and in 
the eye of the law, knowing the contract and having accepted the 
policy, he is bound by the terms thereof. 

[4] The powers possessed by agents of insurance companies, 
like those of any other corporation or of an individual principal, 
are to be interpreted in accordance with the general law of 
agencies. No other or different rule is to be applied to a con- 
tract of insurance than is applied to other contracts. The agent 
of an insurance company possesses such powers only as have been 
conferred verbally or by the instrument of authorization, or 
such as third persons had a right to assume that he possesses 
under the circumstances of each particular case. 

[5] Cases frequently arise where the principal is estopped 
from denying the authority of his agent, and this is especially 
true where the agent, with the knowledge and consent of the 
principal, holds himself out to the world as having certain powers. 
The essence of estoppel is that the party asserting the agency 
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was deceived by the conduct of the party against whom it is as- 
serted, and, though fraud may be an ingredient of the case, it is 
not essential. The principal need not authorize the agent to 
practice a fraud on third parties, yet if he authorize his agent to 
transact the business with a third party, and in so doing the 
agent practices the fraud on the party, the principal is liable. 
The estoppel may be allowed on the score of negligent fault of 
the principal. Where one or two innocent persons must suffer 
loss, the loss will be visited on him whose conduct brought about 
the situation. 

[6] We have seen from the evidence in this case that the com- 
pany forwarded this policy to Thompson with instructions to de- 
liver it to the assured, and that the assured accepted the policy 
without any notice or knowledge whatever that the slip, or rider, 
thereon was not placed there by the company itself at its home 
office in New York. The conclusion must inevitably follow that 
under such circumstances the company is bound by any altera- 
tion or modification made by its agent, Thompson, in the trans- 
action of this business. The printed conditions, referred to in 
the body of the policy as being upon the back of the policy, 
originally contained a blank space to be filled in by writing 
therein the amount, and this blank was filled in by the company 
writing therein the amount, to wit, “twelve hundred and eighty- 
four dollars.” Now, suppose that, when the agent, Thompson, 
received this policy, he had erased these written words, “twelve 
hundred and eighty-four,’ and had inserted therein a different 
sum; would it be doubted that the company would not be re- 
sponsible for the acts of its agent, Thompson, in inserting in this 
blank space the amount? 

[7] It is a well-settled rule of law that insurance policies are 
always construed most strongly against the insurance company, 
and most favorably for the assured. When the assured received 
the policy in suit, he read, or is presumed to have read, as ad- 
vised in the policy, the conditions and agreements printed on the 
back thereof, and was therefore authorized to construe those , 
conditions and provisions most favorably for himself. We find 
on the back of this policy a printed agreement to the effect that, 
upon the surrender of this policy at the expiration of the tontine 
period, the company would pay to the legal holder the sum of 
$1,284, and in addition the insured would share in the apportion- 
ment of the dividend funds accruing to the class to which this 
policy was then in force. Upon examining the slip or rider that 
was attached to the policy, we find under the first condition the 
amount of the reserve is $1,284, as this corresponds with the 
amount stated in another condition printed on the back of the 
policy. The surplus is $777, and, while this surplus is not guar- 
anteed, yet the amount “is estimated, based on past experience.” 
We hold that the slip or rider, as pasted on the back of the policy 
by the agent, Thompson, is a part and parcel of the contract of 
insurance, and that the complainant is entitled to demand and 
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claim either one of the three options offered to him, to wit: 
First, the guaranteed reserve of $1,284, plus whatever sum may 
be apportioned by the company of the dividend fund accrued to 
all the policies in this same class, which amount is not shown in 
the evidence; or, second, he has the right to demand a paid-up 
policy for $4,770, payable at his death; or, third, to demand a 
paid-up policy for $3,000 and $777 in cash, and that if he accepts 
either the second or third option, he will receive dividends dur- 
ing the life of the paid-up policy. There is nothing on the slip 
showing or stating that the amount of paid-up insurance is 
merely an estimate, but the same is an unqualified guaranty or 
representation as to the amount of paid-up insurance. 

Reversed, with instructions that a decree be entered in accord- 
ance with this opinion. z : 

SMITH, J. (concurring). 

Appellant’s failure to read the policy is immaterial, for, had 
he done so, he would simply have verified the fact that the policy 
was the character of policy he intended to accept. That the 
policy was changed by Thompson, after it was given him for de- 
livery to appellee, is also immaterial. In the absence of circum- 
stances indicating to appellee that the fact was otherwise, he was 
entitled to presume that the policy delivered to him by Thomp- 
son was in the same condition that it was when he, Thompson, 
received it from appellant for delivery. 


SUPREME COURT OF ILLINOIS. 


PEOPLE 
vs. 


HARTFORD LIFE INS. CO* 


PENALTY FOR DISCRIMINATION—ACTION—PLEADING. 


Where an act (Hurd’s Rev. St. 1909, c. 73, §§ 27-30) prohibiting a discrim- 
ination in rates between life insurants of the same class and equal 
expectation of life fixes in its first section the character of discrimi- 
nation prohibited, and in its second section declares that any com- 
pany making any unjust discrimination as enumerated in section 1 
shall be deemed guilty of a violation, a statement of claim for a 
penalty which states with particularity all of the facts showing a 
violation of the act is sufficient, though it does not allege that the dis- 
crimination was unjust. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dee. Dig. § 28.) 
* Decision rendered, Dec. 21, 1911. 96 N. E. Rep. 1049. 
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PENALTY FOR DISCRIMINATION—RULE OF AGENCY—MITI- 
GATION OF PENALTIES. 

In an action for a statutory penalty for discrimination as fo rates be- 
tween insurants, a rule of the insurance agency of the defendant pro- 
hibiting rebating would have no tendency to reduce the penalty, where 
the rule was shown to have been violated with the knowledge of the 
manager in charge. 

(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § 28.) 

REGULATION — STATUTORY PENALTY — ACTION FOR—EVI- 
DENCE. 

Where, in an action for a penalty for discrimination in rates between life 
insurants of the same class and equal expectation of life, it is ap- 
parent that the agent securing the application for the policy did 
not divide his commission with the insured for services rendered 
in securing other business, but that the proposition for commissions 
was ‘a mere device to cover’a rebate to the insured, proot as to the 
amount of the agent’s commission was properly refused. 

(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § 28.) 


Error to Municipal Court of Chicago; Edwin K. Walker, 
Judge. 

Action by the People of the State of Illinois against the Hart- 
ford Life Insurance Company. From a judgment for plaintiff, 
defendant brings error. Affirmed. 


Harvey SrrickKier, for Plaintiff in Error. 

Joun E. W. WayMan, State Attorney, and Davip K. Cocx- 
RANE, for the People. 

CarTwricnt, J. 

The municipal court of Chicago entered a judgment on the 
verdict of a jury against the Hartford Life Insurance Company 
for a penalty of $750 in a suit of the fifth class brought by the 
people of the state of Illinois for a violation of the act prohibit- 
ing discrimination between life insurants of the same class and 
equal expectation of life (Hurd’s Rev. St. 1909, c. 73, §§ 27-30), 
by issuing a policy to Alfred Bellstrom for less than the fixed an- 
nual premium. The defendant moved the court to strike the 
amended statement of claim from the files, and one of the rea- 
sons assigned was that the act violated constitutional restrictions 
upon the legislative power, and was therefore void. The motion 
was overruled, and the validity of the act being involved, the 
record has been brought to this court by writ of error. 

We decided in Metropolitan Life Ins. Co. vs. People, 209 III. 
42, 70 N. E. 643, that the nature of the life insurance business 
and the interest of the public in it are such as to subject it to 
regulation, and that the act prohibiting discrimination in favor of 
individuals between insurants of the same class and with equal 
expectation of life is a valid exercise of the power of regulation. 
Subsequently, in People vs. Commercial Life Ins. Co., 247 Il. 
92, 93 N. E. 90, it was contended that the act was void as a police 
regulation because it excluded fraternal associations furnishing 
life insurance, thereby discriminating arbitrarily between com- 
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panies in the same class. That question was considered, and it 
was held that there is such a fundamental difference between 
life insurance companies and fraternal associations that they are 
not substantially in the same class or situation, and there was, 
therefore, no arbitrary discrimination against life insurance com- 
panies. 

[1] It is not now contended that insurance companies are not 
subject to police regulation, nor that there is no difference in 
character or situation between life insurance companies and 
fraternal associations, but the argument is that the real purpose 
of the act is to stifle competition between life insurance com- 
panies, and compel them to have only one price for their policies 
and make everybody pay that price which cannot be deemed for 
the public welfare; that there is no difference, in principle, be- 
tween selling contracts for life insurance and fire insurance and 
the sale of other contractual obligations, such as bonds, notes or 
mortgages, or the selling of any other property. There are ma- 
terial differences between life insurance contracts and those of 
fire insurance companies, as well as the sale of bonds, notes, 
mortgages, or other property. The purchaser of property or 
securities takes title to the same and pays the price agreed upon, 
and, when one takes a fire insurance policy, he makes the con- 
tract for his own benefit for a short period of time, and does not 
need the aid of a statute designed to secure the solvency of the 
company at a distant period of time. The policies of life insur- 
ance companies run for comparatively long periods of time, and 
are mainly for.the benefit of a class of dependents entitled to pro- 
tection against the insolvency which might follow reckless and 
ruinous competition. The right to contract is a property right, 
but, like all other rights, its exercise is subject to the police 
power, and may be limited and restricted for the preservation of 
the public health, morals, safety or welfare, or to prevent a well- 
known evil and wrong. Ritchie vs. Wayman, 244 IIl., 509, 91 
N. E. 695, 27 L. R. A. (N. S.) 994. <A regulation designed to 
secure equality between those contributing to the funds and re- 
sources of life insurance companies and to secure financial 
ability to meet obligations which may mature in the distant fu- 
ture and adapted to that end does not violate any prohibition of 
the Constitution. Similar acts are in force in a large number of 
the states (Joyce on Insurance, § 1091, note; Richards on Insur- 
ance Law, 703); and have been regarded as valid. 

[2] The act provides for a forfeiture of the agent’s license, 
and counsel insists that it is void because that penalty is not 
proportionate to the offense. Other acts provide for the re- 
voking of licenses to practice professions requiring great skill 
and learning where the holder has violated the law, and they are 
considered valid. The occupation of an insurance agent does 
not call for learning or a previous course of study but only for 
persuasive powers; and, if he violates the law, he may be law- 
fully deprived of the right to prosecute that business. 
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[3] It is also argued that the statement of claim was insuffi- 
cient because it did not allege that the discrimination was unjust, 
although it stated with particularity all of the facts showing a 
violation of the act. The first section of the act fixes the char- 
acter of discrimination prohibited, and the second section de- 
clares that any company making any unjust discrimination, as 
enumerated in section 1, shall be deemed guilty of having vio- 
lated the act. It was not necessary, after stating the facts in the 
claim, to denounce the discrimination as unjust. 

August C. Wegner, who was the informer and entitled to one- 
half of the penalty, was an agent of the New York Life Insur- 
ance Company, and he gave to John F.. Goggin $44 to pay as pre- 
miums on policies which he would get from other insurance com- 
panies, and he was to get rebates if he could. In pursuance of 
the plan, Wegner wrote a letter June 29, 1910, to which he signed 
the name of Goggin, directed to Harry B. Johnston, manager of 
the defendant at Chicago, saying that he had received a propo- 
sition for insurance in that company, and had a few other offers, 
but concluded to accept Johnston’s offer. He requested John- 
ston to call July 7th at his residence. Goggin had received no 
proposition for insurance, and the statement was false. Goggin 
saw the letter when Wegner was at his house, and he mailed 
it to Johnston. Johnston employed subagents on commission, 
and sent Louis P. Hazen to Goggin’s home as requested, and 
Hazen took an application for a policy for $1,000, which was 
afterward delivered. The regular annual premium was $22.08, 
and Wegner gave Goggin $16.56, with which Goggin paid for the 
policy. Wegner had told Goggin that he would furnish the 
money for the premium, and all the discount or rebate Goggin 
could get would be his. In pursuance of that arrangement, 
Wegner paid Goggin the amount of the rebate, which was the 
difference between $16.56 and $22.08. On July 18, 1910, John- 
- ston wrote Goggin inclosing the policy, saying that the balance 
due was $16.56, which was to be sent to the office, and adding: 
“I hope you will be able to secure more business for us on the 
same basis.”” Wegner wrote a letter in reply, saying that John- 
ston had offered to extend the terms granted to Goggin to others; 
that he had a friend, Alfred Bellstrom, whom he had told about 
his premium, and if Johnston could see Bellstrom on August 2d 
at 8 p. m., he believed he could secure an application. Goggin 
signed the letter, and gave it back to Wegner. Another letter 
was written to Johnston, saying that Ida Waters wanted to take 
out some insurance and Goggin would send her to the office 
with a letter, if he could persuade her to go. Johnston wrote 
to Goggin, saying that he had recommended two prospects for 
insurance, and in case the policies were issued and paid for, 
25 per cent of the premium would be paid Goggin. Johnston 
sent Hazen to see Bellstrom and took his application for a policy 
for $1,000, which was issued, and the annual premium was 
$29.25. The defendant gave Bellstrom a receipt for that amount, 
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but Bellstrom paid onfy $21.94 in a check of J. H. Fetterhoff, 
furnished him by Wegner. This was the act of discrimination 
alleged in the statement of claim, which did not include the trans- 
action with Goggin or Ida Waters. On September 9th Goggin 
wrote to Johnston, claiming a commission of 25 per cent on the: 
Bellstrom and Waters policies which had been deducted by the 
defendant, and Johnston answered on September 12th, saying 
that the other parties were informed by Goggin that the 25 per 
cent was to be credited to them, as had been done in Goggin’s 
case, and he understood it was to be given to the other parties. 
On September 22d Goggin wrote to Johnston that he had in- 
quired of his friends, and found that they had got the commis- 
sion instead of himself, and that they would call the matter 
square. 

[4, 5] It is objected that the court admitted evidence of trans- 
actions not pertaining to the case, and leaving the jury to believe 
that the defendant had been guilty of other offenses. The letter 
to Goggin about securing other business was brought into the 
case on the cross-examination of Bellstrom, and was admitted 
in evidence without objection. It was the theory of the defend- 
ant that there was an arrangement with Goggin for 25 per cent 
commissions, and this was presented as the sole defense. The 
letters about the Waters policy were offered in evidence by the 
defendant, so that there is no ground for the complaint. 

[6] The court did not err in refusing to permit proof of a 
tule prohibiting rebating. It is said that it would tend to miti- 
gate the amount of the penalty, but it could not have that effect 
where the manager having charge of the agency knew that the 
rule was being violated. If the defendant was guilty and subject 
to a penalty, the existence of a rule which was not enforced, 
but was. violated by the defendant’s manager, would have no 
tendency to reduce the penalty. 

[7] t is next argued that the trial court failed properly to 
control the conduct of plaintiff’s counsel in asking improper 
questions and in making improper statements at the trial. Bell- 
strom had testified and later in the trial was recalled and asked if 
he had seen the attorney for the defendant at the state’s at- 
torney’s office, if he went there at the request of the attorney, 
and what occurred there. He persisted in asking the questions, 
and in reply to objections of defendant’s attorney and interroga- 
tions of thé court simply said that the evidence would tend to 
show the facts of the case, and that it would straighten out the 
testimony so that the jury would get it right, and that he wanted 
to show what those people falsely represented at Bellstrom’s 
house. The conduct of the attorney was grossly improper, and 
had no object except to create prejudice or raise an unfavorable 
inference against defendant’s attorney. Thg court finally sus- 
tained the objection, and, in view of all the evidence, we are 
not inclined to reverse the judgment because of the conduct of 
the attorney. 

Vol. XLI.—21. 
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[8] The defendant offered to prove that the commission on 
Bellstrom’s policy was 60 per cent of the face of the premium, 
in connection with the evidence that he paid 25 per cent less than 
the amount of the premium, but was not permitted to make the 
proof. The object was to prove that the agent had divided the 
commission with Goggin for services rendered in securing the 
insurants. It is not claimed that the agent had a right to dispose 
of his commission as he saw fit or to rebate a part of it to the 
insured where the insurance company received the entire amount 
to which it was entitled, but it is assumed here, as it was in 
Metropolitan Life Ins. Co. vs. People, supra, that doing so would 
be a violation of the terms of the act. That question, therefore, 
is not considered, and we do not think the jury could have be- 
lieved that the allowance to Bellstrom was made as a commission 
to Goggin. It is true that Goggin directed the attention of John- 
ston to Bellstrom, but the conduct of the partiés indicates pretty 
clearly that the proposition for commissions was a mere device, 
since the deduction of 25 per cent was made to Bellstrom di- 
rectly, without any inquiry to Goggin. Proof that the commis- 
sion was 60 per cent of the premium would not have aided the 
defendant on that question. 


[9] The court refused to instruct the jury that the law does 
not permit an informer to reap a benefit from his own wrongful 
conduct in inducing a violation of a statute. One cannot ar- 
range for a crime to be committed against himself or his property 
and aid, encourage, or solicit the commission of the crime. ( Love 
vs. People, 160 Ill. 501, 43 N. E. 710, 32 L. R. A. 139), but if 
he does not induce or advise the commission of the crime, and 
merely creates the condition under which an offense against the 
public may be committed, the rule does not apply (People vs. 
Smith, 251 Ill. 185, 95 N. E. 1041). It is not a violation of the 
law to find out whether offenses are being committed, although 
it is done by artifice or deceit, such as the use of decoy letters, 
writing letters under assumed names, or furnishing money to 
secure evidence. We see no substantial distinction between the 
act of an informer and that of one who secures evidence of 
criminal acts for a reward, and undoubtedly a prosecution could 
not be defeated because the evidence is so obtained. 


[10] Counsel contends that it was error for the jury to fix 
the amount of the penalty. There seems to be no uniformity of 
practice in the courts of different states with respect to the 
proper functions of the court and jury in such cases. In this 
state the action for a penalty is a civil action in debt (Metro- 
politan Life Ins. Co. vs. People, supra), and we see no reason 
why it should not be governed by the same rule that obtains in 
other civil cases where the jury fixes the amount. That has 
therefore been the unquestioned practice. The case of Arm- 
strong vs. People, 37 Ill. 459, does not apply, because that was a 
criminal prosecution for an offense punishable by imprisonment 
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in the penitentiary and a fine, while this is a civil action to re- 
cover a penalty as a debt. 

We cannot say that the judgment was wrong, and accordingly 
it is affirmed. 

Judgment affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


STATE 


vs. 


ARLINGTON.* 


REGULATION—AGENTS—LICENSES. 

Evidence held to sustain a conviction for acting as an insurance agent 
without a license tax, in violation of Revisal 1905, § 3484, making 
such act a misdemeanor. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


REGULATION—AGENTS—LICENSES—INDICTMENT 


Revisal 1905, § 3484, provides that if any person assumes to act as an in- 
surance agent without having obtained a license prescribed by law, or 
shall act in any manner in any negotiation or transaction of unlawful 
insurance with a foreign insurance company not admitted to do busi- 
ness in the state, or, as principal or agent, shall violate any provision 
of the law in regard to the negotiation or effecting of contracts of 
insurance, he shall be guilty of a misdemeanor. Held, that an in- 
dictment charging that defendant did unlawfully and willfully assume 
to act as an insurance agent “for the Order of Owls,” representing 
the same to be a fraternal insurance order having a sick, accident, 
and death benefit, the said order not being an insurance company 
lawfully licensed and authorized to do business in North Carolina, 
etc., was not objectionable for failure to directly aver that the order 
was a company subject to the insurance regulations of the state. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


MUTUAL BENEFIT SOCIETY — REGULATION —‘FRATERNAL 
ORDER.” 


Where a benefit order having a central organization and local bodies 
throughout the United States and foreign countries had insurance 
features, and paid death and sick benefits from dues collected from 
members, etc., it was a fraternal order within Revisal 1905, § 4795, 
providing that every incorporated association, lodge, or society doing 
business in the state on the lodge system with ritualistic form of 
work and representative form of government, organized to pay benefits 
to members and their beneficiaries in case of disability resulting from 
disease, accident, or old age, is a fraternal benefit order, and subject to 
regulation by the state’s authorities. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 
(For other definitions, see Words and Phrases, vol. 3, p. 2042.) 


* Decision rendered, Dec. 20, 1911. 73 S. E. Rep. 122. 
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Appeal from Superior Court, Mecklenburg County; Biggs, 
Judge. 

J. J. Arlington was convicted of soliciting insurance without 
a license, and he appeals. Affirmed. 

The bill of indictment was as follows: “The jurors for the 
state upon their oaths present that J. J. Arlington, late of Meck- 
lenburg County, on the 29th day of March, 1911, with force and 
arms at and in the said county, unlawfully and willfully did as- 
sume to act as an insurance agent for the ‘Order of Owls’; the 
said J. J. Arlington representing the said ‘Order of Owls’ to be 
a fraternal insurance order or company, having a sick and acci- 
dent benefit of $6 per week and a death benefit of $100; and the 
sajd J. J. Arlington assuming to so act as an insurance agent by 
soliciting B. S. Davis, B. C. Goldberg, and others to the jurors 
unknown to become members of the said ‘Order of Owls’ by 
keeping open an office and place of business in Charlotte, N. C., 
by advertising in the Charlotte Daily Observer and other papers 
to the jurors unknown, by using printed cards and other methods 
of advertisement, by receiving from B. S. Davis and other per- 
sons to the jurors unknown the sum of $5 each as initiation fee 
in the said ‘Order of Owls,’ the said ‘Order of Owls’ not being 
an insurance company lawfully licensed and authorized to do 
business in North Carolina, and the said J. J. Arlington having no 
license to act as an insurance agent, contrary to the form of the 
statute in such case made and provided, and against the peace 
and dignity of the state. And the jurors for the state upon their 
oaths do further present that at and in said county, on the day 
and year aforesaid, the said J. J. Arlington did engage in the 
negotiation of unlawful insurance for and with the ‘Order of 
Owls,’ a foreign fraternal insurance order or insurance com- 
pany, not admitted nor licensed to do business in the state of 
North Carolina, by soliciting B. S. Davis, B. C. Goldberg, and 
other persons to the jurors unknown to become members of the 
said ‘Order of Owls’; by soliciting from the said B. C. Gold- 
berg, B. S. Davis, and others to the jurors unknown the pay- 
ment of initiation fees, and by the receipt of the said initiation 
fee from B. S. Davis and other persons to the jurors unknown, 
contrary to the form of the statute in such case made and provided 
and against the peace and dignity of the state.” There was 
verdict of “guilty.” Judgment, and defendant excepted and ap- 
pealed. 


Titterr & Gururte, for Appellant. 

T. W. Bicxert, Attorney General, and Gro. L. Jones, As- 
sistant Attorney General, for the State. 

Hoke, J. 

[1] The statute law of North Carolina, more especially chap- 
ter 100, 2 Revisal, makes elaborate and minute provision for the 
protection of its people from imposition under the guise of 
insurance, real or pretended, and a department is created, 
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charged with the especial duty of seeing that their rules are 
complied with. Under section 4691 and others bearing on the 
question all insurance companies must be “licensed and super- 
vised” by the Insurance Commissioner, and, under section 4706, 
every agent must be licensed. By section 4715 (3) every general 
agent is required to pay a license tax of $5 per annum, district 
agent or organizer a like tax of $3, and a local or canvassing 
agent a tax of $1. These and other special regulations apply to 
foreign companies doing business in the state, and such compa- 
nies are also required to make deposit for the protection of their 
policyholders, etc. Under sections 4794-4798, inclusive, fra- 
ternal orders are defined and regulated orders, which make pro- 
vision for sick and death benefits by assessment, and by section 
4798 these orders are subject to the same rules, regulations, and 
supervisions as foreign insurance companies, except that they 
are not required to make the deposit or have the paid-up capital 
as in other companies. Having established these extended regu- 
lations, a violation of the same on the part of the companies is 
made a misdemeanor, under the following comprehensive stat- 
ute (2 Revisal, c. 81, § 3484): “If any person shall assume to 
act as an insurance agent or insurance broker without license 
therefor, as required by law, or shall act in any manner in the 
negotiation or transaction of unlawful insurance with a foreign 
insurance company not admitted to do business in this state, or 
as principal or agent shall violate any provision of the law in re- 
gard to the negotiation or effecting of contracts of insurance, he 
shall be guilty of a misdemeanor, and upon conviction shall be 
punished by a fine of not less than one hundred, nor more than 
five hundred dollars for each offense.” Indicted under this sec- 
tion in form as above stated, it was made to appear on the trial 
that the Order of Owls is an association which seems to have 
had its origin in South Bend, Ind., consisting of the Home Nest, 
with power of self-perpetuation and operating under a plan by 
which branch nests may be and have been organized in large 
numbers in various sections of the country, under a form of by- 
laws, suggested by the Home Nest. These by-laws contain pro- 
vision for sick and death benefits, but the rules or constitution 
established for the Home Nest do not profess to control the 
branch nest in this feature of benefits, except in section XXX., 
which is to the effect that each subordinate nest may pay death 
benefits to the executor, mother, wife, or child of a member who 
dies in good standing to an amount not exceeding $100. As 
showing the general nature of this organization, and the control 
and supervision vested in the Home Nest towards the subordi- 
nate nests, the following provisions appear in the constitution: 

“I. This organization shall be named ‘Order of Owls.’ Its 
object, the advancement of its members socially, morally, intel- 
lectually and otherwise. 

“II. This society shall consist of an organizer’s branch and 
subordinate branches. The organizer’s branch shall be known 
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as ‘Home Nest,’ and the subordinate branches shall be respectively 
known as ‘Nest No. ; 


“III. The Home Nest shall consist of the organizers thereof 
or their successors elected by unanimous vote of the survivors to 
fill any vacancy caused by the death or resignation or removal of 
any member. No member of the Home Nest shall be expelled 
except on the unanimous vote of all other members thereof. 

“ITV. Branch nests shall consist of not less than ten persons, 
and no male shall be a member of a branch having female mem- 
bers or vice versa. 

* * * * *x * * 


“VIII. Each nest shall pay the ‘Home Nest,’ for the support 
of the general organization, the sum of ten cents per member 
quarterly at the end of each quarter for each member of the 
branch who was in good standing at any time during such 
quarter. 

* * * * * * * 

“XIV. The Supreme President may at any time revoke the 
charter of any nest or suspend for any length of time the exist- 
ence of such nest, and in case of his doing so all the property 
and funds of the nest shall become the property of the Home 
Nest and be paid to it. 

x * * * * * x 


“XVII. The sum of $2 shall be remitted the Home Nest for 
each candidate initiated and $1 additional for each charter mem- 
ber. 

“XVIII. The sole executive power of this organization shall 
be vested in the Home Nest and in the Supreme President when 
the Home Nest is not in session, including the right to grant 
dispensations of any and all kinds. 

* * x x * * . 


“XXVIII. The Supreme President shall designate the first 
place of holding all conventions. The Home Nest shall be at 
South Bend, Ind., unless its members see fit to change it. Ex- 
cept as herein otherwise provided, the executive, legislative and 
all other powers of the Home Nest shall be vested in a trinity, 
consisting of the Supreme President, Secretary and Treas.” 

There was further testimony to the effect that the defendant, 
not having any license from the Insurance Commissioner, ad- 
vertised and represented :— 


“(a) That the Order of Owls was there. (b) That he was 
their representative. (c) That the Order of Owls paid accident 
and death benefits. (d) He solicited people to come at once and 
join. (e) He gave a membership receipt to those who applied, 
and paid the required $5.” 

In view of this evidence, we concur in the ruling of the trial 
judge that, if the relevant facts were accepted by the jury, the 
defendant was guilty as charged in the bill of indictment. ‘He 
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unlawfully assumed to act as insurance agent for the ‘Order of 
Owls’ represented by him to be a fraternal insurance order. He 
unlawfully engaged in negotiating for insurance in the ‘Order of 
Owls,’ a foreign fraternal insurance order, not admitted or 
licensed to do business in this state.” 

[2] It is urged that the first count of the bill is fatally de- 
fective, and no conviction can be had thereon, for that it con- 
tains no direct averment that the “Order of Owls” is a company 
subject to the insurance regulations, but in our opinion no such 
averment is required for a proper indictment and no such fact is 
essential to constitute the crime. The entire, certainly the chief, 
purpose of this legislation is to protect people from harmful im- 
position in contracts and dealings of this character, and the evil 
which the statute is designed to prevent is as threatening in the 
case Of a bogus as a real company, perhaps more so. The lan- 
guage of the act relevant to the charges contained in the first 
count: “If any person shall assume to act as an insurance agent 
without a license therefor as required by law.” The facts in 
evidence show that the defendant in his published advertisement 
and his cards circulated in the vicinity, in taking money and is- 
suing receipts, assumed to be the agent of a company, paying sick 
and death benefits. His conduct comes within the permissible 
and proper meaning of the words used in the statute and clearly 
within the mischief contemplated, and the first count in the bill 
of indictment must be held sufficient. State vs. Leeper, 146 N. 
C. 655, 61 S. E. 585; State vs. Harrison, 145 N. C. 417, 59 S. E. 
867. It was further ‘contended that no conviction should be al- 
lowed in either count because it did not appear that any local nest 
Was organized in the locality as stated, and, if otherwise, that 
the insurance feature was optional with the local nest. But on 
the facts in evidence neither position can be maintained. It 
appears that under the constitution these local nests, having the 
insurance features of death and sick benefits, have been organ- 
ized in all portions of the country, doing business under by-laws 
furnished by the Home Nest, and in its scheme of government 
the authority of the Home Nest is so absolute and all-pervading 
that it must be judged and have its complexion and status fixed 
by what it sanctions and approves, and this condition may not be 
properly altered or affected because some particular nest does 
or does not adopt this insurance feature. According to defend- 
ant’s cards by which persons were induced to apply for mem- 
bership and pay their money, these are the relevant facts :— 

‘Reasons why you should join the Order of Owls :-— 

“Ist. Order of Owls has sick and accident benefit of $6 per 
week, 

“2d. Order of Owls has $100 death benefit. 

“3d. Order of Owls furnishes free physician for you and your 
family. 

“4th. Order of Owls will help you to get a position when you 
are out of employment. 
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“Sth. Order of Owls will help you in your business. They 
trade with each other. 

“6th. Order of Owls furnish you social advantages. 

“7th. The dues are fifty cents per month; no extra assess- 
ment. 

“8th. After closing the charter the initiation fee in this city 
will be $25. 

“Oth. You will get in on the election of officers, if you join now, 
and are one of the leaders. 

“10th. You do not have to take the initiation if you join now, 
and the total cost is only $5. 

“Be a Leader! Join Now! Hoo! Hoo! The Order of Owls 
Is Here! 

“The Order of Owls is more than six years old and have about 
1,400 nests with a membership of nearly 200,000 in the United 
States, Canada, Alaska, Cuba, Mexico, Porto Rico, Philippines, 
Sandwich Islands, New Zealand, Australia and South Africa. 
The Order of Owls is made up of the Jolliest and Best Fellows 
on Earth.” 

[3] -The company, therefore, which defendant assumed to rep- 
resent, was a fraternal order, coming within sections 4795-4798 
of Revisal, and in soliciting contracts and receiving money for it, 
when neither he nor his company had been properly licensed, de- 
fendant was guilty under the second count in the bill. The 
authorities relied upon by defendants, as far as examined, do not 
affect our conclusion. In some of them the bill was questioned 
because no overt act was charged as in Fikes vs. State, 87 Miss. 
251, 39 South. 783. In others, as in State vs. Campbell, 17 Ind. 
App. 442, 46 N. E. 944, the statute by correct interpretation was 
held to apply only to incorporated companies. In the case at 
bar the overt acts are fully set forth, and the law is not so re- 
stricted. Throughout the statute, in sections relevant to the in- 
quiry, the words used are insurance companies, associations and 
orders, and clearly contemplates both incorporated and unincor- 
porated companies. This business of insurance and insurance 
companies has become of such great interest and importance that 
our statutes, as stated, have made extended regulations for its 
supervision and control. The department established for the es- 
pecial purpose under the direction of its active and capable Com- 
missioner has done much valuable work in the protection of the 
people of the state, and in cases permitting constructions that 
interpretation should be adopted which is best promotive of the 
public policy and beneficent purpose of the law. 

There is no error, and the judgment of the superior court is 
affirmed. 

No error. 


Mutual Life vs. Cameron. 


SUPREME COURT OF MISSISSIPPI. 


MUTUAL LIFE INS. CO. or New York 
vs. 


CAMERON. (No. 15,185.)* 


DISTRIBUTION POLICIES. 


Laws N.Y: 1879, c. 347, § 2, providing for the payment of reserve upon 
“endowment” policies, does not apply to twenty-year distribution 
policies. 


(For other cases, see Insurance, Dec. Dig. § 360.) 


oa POLICIES—RESERVE—RIGNTS OF POLICY- 
H 


The surrender clause of a twenty-year distribution policy provided that the 
policy might be surrendered at the end of twenty years, or of any 
subsequent quinquennial dividend period, and. the reserve might be 
withdrawn, and that no cash value would be paid for surrender at 
any other time. Another clause provided that only policies in force 
at the end of the twenty-year term should share in the surplus, and 
that no distribution should be made at any previous time. Another 
clause provided that if the policy should become void for nonpayment 
of premiums all payments previously made should be forfeited, etc. 
The policy lapsed for nonpayment of the sixth annual premium, and 
no application was made for a paid-up policy within the required time. 
Held, in a suit by insured at the end of the twenty-year period, that 
he was not entitled to a distributive share of the surplus, nor to any 
reserve. 


(For other cases, see Insurance, Dec. Dig. § 360.) 


Appeal from Circuit Court, Lauderdale County; Jno. L. 
Buckley, Judge. 


“To be officially reported.” 


Action by B. F. Cameron against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff, and defendant 
appeals. Suit dismissed. 


The appellee was the plaintiff in the court below, and the ap- 
pellant was defendant. This suit was begun in 1910, and is for 
the recovery of $198.87, alleged to be due plaintiff as the reserve 
on a policy of life insurance issued to him by the defendant com- 
pany in the year 1888, and on which plaintiff has paid five annual 
premiums. ‘The policy lapsed in 1893 for nonpayment of the 
sixth annual premium. Subsequently plaintiff demanded of de- 
fendant the issuance of a paid-up policy, which was declined, 
because the application for same was not made within six months 
after the policy had lapsed as provided by the terms of the policy. 

Plaintiff contended that under the surrender clause of the 
policy (set out in the opinion) that he was not entitled to demand 
payment of this reserve alleged to be due him until after twenty 


* Decision rendered, Dec. 4, 1911. 56 S. Rep. 782. 
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years from the date of the policy (which would have matured in 
twenty years had all premiums been paid), and that after the 
expiration of the full twenty-year period he was entitled to his 
full pro rata part of the reserve on his policy, as though he had 
paid all premiums to maturity. The defendant contends that, 
since plaintiff did not receive, and was not entitled to, a paid-up 
policy, but permitted his policy to lapse, that at the end of the 
twenty-year period he had no policy in force, and was not entitled 
to participate in the reserve provided for in the surrender clause, 
and that any claim which he might have had was long since 
barred by limitation. On trial, after all the evidence was in, the 
defendant asked for a peremptory instruction, which was re- 
fused. The case went to the jury, and resulted in a verdict for 
plaintiff, from which defendant appeals. 

Chapter 347, Latvs of New York of 1879, contains the follow- 
ing provision: “Sec. 2. If the reserve upon any endowment 
policy applied according to the preceding section as a single pre- 
mium of temporary insurance, be more than sufficient to con- 
tinue the insurance to the end of the endowment term named 
in the policy and if the insured survived that term, the excess 
shall be paid in cash at the end of such term, on the conditions 
on which the original policy was issued.” 


A. S. BozEMAN, and McWii.uie& & THompson, for Appellant. 
Faw WELL & CAMERON, for Appellee. 


WHITFIELD, C. (after stating the facts as above). 

[1, 2] Section 2 of the Laws of the state of New York, re- 
ferred to in the briefs of both counsel, has no application to any 
but “endowment” policies. The policy in this case is a twenty- 
year distribution policy, not an endowment policy. The sur- 
render clause of this policy is as follows: “This policy must be 
surrendered to the company at the end of the said twenty years 
from the date of issue and the full reserve computed by the 
American Table of Mortality and 4 per cent interest and the sur- 
plus as defined, will be paid therefor in cash. If surrendered at 
the end of any subsequent quinquennial dividend period, the 
full reserve by the same standard and the surplus as defined will 
be paid in cash. No cash value will be paid for its surrender at 
any other time or dates.” 

(Juinquennial dividend periods referred to in this clause are 
such as occur after the end of twenty years, as clearly shown 
by the use of the word “subsequent” in the clause. We think 
the appellant is right in its contention that he could not have sued 
for the reserve until after the end of the twenty years. The 
dividend paragraph provides that the policyholder shall be cred- 
ited with the distributive share of surplus apportioned at the 
end of twenty years from the date of the policy, expressly add- 
ing: “Only twenty year distribution policies in force at the end 
of such term * * * shall share in such distribution of the 
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surplus, and no other distribution of such policies shall be made 
at any previous time.” The clause in reference to the “payment 
of premiums” expressly provides that, “if this policy shall be- 
come void by non-payment of premium, all payments previously 
made shall be forfeited to the company, except as hereinafter 
provided.” The only other provision thereinafter made is one 
with respect to “paid-up policies.” Construing these various pro- 
visions together to get at the true intent of the policy, we think 
it is clear that, since this policy lapsed at the end of the first five 
payments, the appellant never became entitled to any credit for a 
distributive share of surplus, nor to any reserve. His policy was 
not in force at the end of the twenty-year period, and he did 
not apply for a paid-up policy within six months after the lapse, 
as required by the terms of the policy. Not being entitled to a 
paid-up policy, nor to any reserve on this policy, which was not 
in force at the time of the suit, which was brought after the 
end of the twenty-year period, according to our construction of 
these clauses, which we have set out hereinbefore, we do not 
think this suit, which is strictly for the reserve, maintainable. 


PER CuRIAM. 
The above opinion is adopted as the opinion of the court, and 
for the reasons therein indicated the judgment is reversed, and 
the suit dismissed. 


SUPREME COURT OF MONTANA. 


PELICAN 
US. 


MUTUAL LIFE INS. CO. or New York.* 


ACTION ON POLICY—PRIMA FACIE CASE—GOOD HEALTH— 
BURDEN OF PROOF. 

An application for a life policy provided that it should not take effect 
until the first premium had been paid, during insured’s good health, 
and unless the policy should be issued during insured’s good health, 
except in case a binding receipt should be issued as subsequently pro- 
vided. It was admitted that the first premium had been paid and re- 
tained, and a copy of the application attached to the policy recited that 
a binding receipt had been issued by defendant’s solicitor on comple- 
tion of the medical examination. Held, that plaintiff, in order to 
establish a prima facie case, need not prove that insured was in good 
health at the time the policy was issued; the burden of proving that 


* Decision rendered, Dec. 8, 1911. 119 Pac. Rep. 778. 
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the policy was delivered when insured was not in good health being 
on the defendant, as provided by Rev. Codes, § 7972. 


(For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 646.) 


LIFE POLICY—“WARRANTY”—EFFECT OF BREACH. 


In general, a “warranty” must be a part of the contract, made so by 
express agreement of the parties on the face of the policy, being in 
the nature of a condition precedent which must be strictly complied 
with or literally fulfilled to entitle the assured to recover on the 
policy; its falsity barring a recovery, regardless of the actual materi- 
ality to the risk, because of the express stipulation that the state- 
ment was warranted to be true and thus made material. 


(For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7390-7405, 7833.) 


“REPRESENTATION”—“WARRANTY.” 


A representation is not strictly a part of the contract of insurance, or 
of the essence thereof, but is something collateral or preliminary, 
in the nature of an inducement, so that its falsity, unlike a false war- 
ranty, will not vitiate the contract or avoid the policy, unless it relates 
to a fact actually material, or clearly intended to be made material by 
agreement of the parties; it being sufficient if the representations are 
substantially true, though not strictly or literally so. A misrepresen- 
tation renders the policy void on the ground of fraud, while non- 
compliance with a warranty operates as an express breach of the 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 6108-6110.) 


REPRESENTATIONS—FRAUD. 


Where statements in an application for a life policy are mere representa- 
tions, their effect becomes a matter of fair dealing on the part of in- 
sured, and, if it appears that the questions put to him called for in- 
formation founded on his knowledge or belief, a misstatement or omis- 
sion to answer is knowingly and willfully made with intent to deceive. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


APPLICATION—REPRESENTATIONS—FRAUD. 


An application for a policy provided that all statements made by the in- 
sured should, in the absence of fraud, be deemed representations and 
not warranties, and that no such statement of the insured should 
avoid or be used in defense to a claim under the policy, unless con- 
tained in the written application, etc. It also recited that all of the 
answers to the medical examiner were true and were offered as in- 
ducements to the issue of the policy. Held, that answers to questions 
in the application as to insured’s prior health history were represen- 
tations and not warranties, and the falsity thereof would not avoid 
the policy unless fraudulent, under Rev. Codes, § 5043, providing that 
the language of the policy must be construed most strongly against 
insured. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-690; Dec. 
Dig. § 201. 


MISREPRESENTATIONS—BURDEN OF PROOF. 


Where defendant refused to pay a policy because of alleged misrepresen- 
tations concerning insured’s health, the burden was upon it to show 
not only that the representations were untrue, but that they were made 
with intent to conceal the condition of insured’s health, and that de- 
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fendant would not have issued the policy but for the fraud so practiced 
on it 
(For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 646.) 


REPRESENTATIONS — FRAUD — STATUTES— QUESTION FOR 
JURY. 

Rev. Codes, § 5570, provides that each party to a contract of insurance 
must communicate to the other, in good faith, all the facts within his 
knowledge which are, and which he believes to be, material to the 
contract, and which the other has no means of ascertaining, and as 
to which he makes no warranty. Held that, if insured intentionally 
conceals or makes false representations as to material facts with intent 
to deceive the insurer, he is guilty of actual fraud, which at the 
option of the insurer, avoids the policy; the question of fraud being 
for the jury, as provided by section 4980, and the inquiry being whether 
the representations are true, and, if untrue, whether they were intended 
to mislead, and, if so, whether the adverse party accepted them as 
true, acted on them, and was prejudiced. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 

FALSE REPRESENTATIONS—CONCEALMENT OF MATERIAL 
FACT. 

Concealment by insured of a fact material to the risk is equivalent to a 
false representation that the fact does not exist. 

(For other cases, see Insurance, Cent. Dig. §§ 550, 554, 556; Dec. Dig. 
§ 261.) 

MISREPRESENTATIONS—FRAUD—QUESTION FOR JURY. 

In an action on a life policy, evidence held to require submission to the 
jury of the question whether insured fraudulently misrepresented the 


prior state of his health, and whether he had undergone a surgical 
operation, ete. 


(For other-cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


REPRESENTATIONS—GOOD FAITH—QUESTIONS FOR JURY. 


Where insured represented that he had not suffered a surgical operation 
prior to making his application, and there was no controversy in the 
evidence that he had sustained an aspiration of his chest prior to that 
time, the court should have instructed as a matter of law that such 
treatment was a surgical operation and left it to the jury to determine 
insured’s good faith. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from District Court, Silver Bow County; Jeremiah J. 
Lynch, Judge. 

Action by Jennie Pelican against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Action on a policy of insurance, The Mutual Life Insurance 
Company of New York, the defendant, on Oct. 9, 1908, issued 
to Henry Pelican, in Butte, Mont., a policy of insurance on 
his life for $1,000, designating the plaintiff herein, his surviving 
wife, the beneficiary; the consideration being the payment of an 
annual premium of $25.24. One of the conditions of the policy 
was the following: “This policy and the application therefor, a 
copy of which is indorsed hereon or attached hereto, constitute 
the entire contract between the parties hereto. All statements 
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made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement of 
the insured shall avoid or be used in defense to a claim under this 
policy unless contained in the written application herefor, copy 
of which is indorsed hereon or attached hereto.” 

The application contains this recital: “This application is 
made to the Mutual Life Insurance Company of New York. All 
the following statements and answers, and all those that I make 
to the company’s medical examiner, in continuation of this appli- 
cation, are true, and are offered to the company as an inducement 
to issue the proposed policy, which I hereby agree to accept and 
which shall not take effect unless and until the first premium 
shall have been paid, during my continuance in good health, .and 
unless also the policy shall have been issued during my continu- 
ance in good health; except in case a binding receipt shall have 
been issued as hereinafter provided.” 

During the course of his examination, Pelican was questioned 
as to the condition of his health then and theretofore. The ques- 
tions and answers thereto were, among others, the following, 
omitting immaterial matters: “Q. 3(a). What illnesses, dis- 
eases, or accidents have you had since childhood? A. Name of 
disease: Influenza. Number of attacks: One. Date of each: 
Aug. 26, ‘08. Duration: ‘Two weeks. Severity: Moderate. 
Q. 3 (b). Have you stated in answer to question 3 (a) all such 
illnesses, diseases, or accidents? A. Yes. Q. 4. State every 
physician whom you have consulted in the past five years. -\. 
Name of Physician: Dr. Matthews. Address: Butte, Mont. 
When consulted: Aug. 26, 08. Nature of complaint: Give full 
details above under Q. 3 (a). A. Influenza as above. * * * 
Q. 6 (a). Are you now in good health? A. Yes. * * 
Q. 8. Have you undergone a surgical operation? A. No. * * 
©. 12 (a)., Have you gained or lost weight in the past year? 
A. No. * * * Q. 19 (a). Has any member of your house- 
hold suffered from tuberculosis or consumption during the past 
year? A. No.” 

The complaint is in the ordinary form alleging the execution 
and delivery of the policy upon payment of the stipulated pre- 
mium, the death of the assured on July 29, 1909, the furnishing 
of due proof to the defendant, and its refusal to pay the amount 
stipulated for in the policy, or any part thereof. The defendant 
admits, substantially, all the allegations of the complaint. It 
then alleges as an affirmative defense that, when Pelican made 
application for the policy, he was examined by defendant’s medi- 
cal examiner; that his answers to the several questions quoted 
in the foregoing statement and incorporated in the application 
were wholly untrue; that they were known to him to be untrue; 
that defendant believed them to be true and relied upon the 
truth of them; that it would not otherwise have accepted the 
application or issued the policy; and that, because of said untrue 
statements and misrepresentations so made, the policy never be- 


vu * * 
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came binding as a contract of insurance. Upon these allegations 
there was issue by reply. The jury found for the plaintiff for 
the full amount of the policy, with interest from December 17, 
1910. From the judgment entered thereon, and from an order 
denying its motion for a new trial, the defendant has appealed. 


Marrison & CAVANAUGH and H. G. & S. H. McIntire, for 
Appellant. 
M. F. CANNING, for Respondent. 


BRANTLY, C. J. (after stating the facts as above). 

[1] 1. Plaintiff, being sworn, testified that she was the sur- 
viving wife of Henry Pelican, the beneficiary named in the 
policy, and that no part of the sum stipulated for therein had been 
paid. Her counsel then introduced the policy and rested. There- 
upon counsel for defendant moved for a nonsuit on the ground 
that plaintiff had failed to show that Pelican was in good health 
at the time the policy was delivered. The motion was overruled. 
Defendant assigns error. Counsel argue that, since in the ap- 
plication Pelican agreed that the contract should not become 
effective unless the first premium was paid and the policy was 
issued during his “continuance in good health,” it had not be- 
come a binding contract in the absence of evidence showing that 
he was in good health at the date of its issuance. The ruling 
was proper. It stood admitted by the answer that the first pre- 
mium had been paid and retained by the defendant. Under this 
condition of the case, the plaintiff was entitled to judgment, in 
the absence of evidence tending to establish the fraud upon 
which alone the defendant relied to avoid the contract. There- 
fore the burden was upon the defendant. Revised Codes, § 7972. 
Furthermore, if any evidence had been necessary to make out a 
prima facie case, the application, a copy of which was attached 
to the policy, recites that the binding receipt had been given by 
the solicitor of the defendant upon a completion of the medical 
examination. 

[2] 2. During the cross-examination of the plaintiff, coun- 
sel for defendant had her identify the papers containing the proof 
of death furnished by her to defendant, and then offered them 
in evidence for the purpose of showing the cause of the death. 
They were excluded. There was no issue in the pleadings as to 
the cause of death. If material for any purpose, the evidence 
tended to show that, at the time the application was signed, 
Pelican was probably suffering from tuberculosis, and therefore 
that his statement that he was in good health was not true. The 
inquiry in this regard appertained to defendant’s affirmative de- 
fense, and, since the plaintiff had not given testimony on this 
subject, it was not within the right of counsel to cross-examine 
her with reference to it. Borden vs. Lynch, 34 Mont. 503, 87 
Pac. 609. 


3. The next contention is that the court erred in overruling 
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defendant's motion for a directed verdict. Counsel’s theory of 
the case’is that the statements contained in the application touch- 
ing the condition of Pelican’s health were warranties, and that, 
since they were conclusively shown to be untrue, the result was 
that the policy was avoided. The assumption by counsel is er- 
roneous. 

[3] The general rule is that a warranty must be a part and 
parcel of the contract—made so by express agreement of the 
parties upon the face of the policy. It is in the nature of a condi- 
tion precedent and must be strictly complied with or literally ful- 
filled, to entitle the assured to recover on the policy. It need not 
be actually material to the risk; its falsity will bar recovery be- 
cause by the express stipulation the statement is warranted to 
be true, and thus is made material. Alabama Gold Life Ins. Co. 
vs. Johnston, 80 Ala. 467, 2 South. 125, 59 Am. Rep. 816; Col- 
lins vs. Metropolitan Life Ins. Co., 32 Mont. 329, 80 Pac. 609, 
1092, 108 Am. St. Rep. 578. 

[+] “A representation is not, strictly speaking, a part of the 
contract of insurance, or of the essence of it, but rather some- 
thing collateral or preliminary, and in the nature of an induce- 
ment to it. A false representation, unlike a false warranty, will 
not operate to vitiate the contract, or avoid the policy, unless it 
relates to a fact actually material, or clearly intended to be made 
material by the agreement of the parties. It is sufficient if rep- 
resentations be substantially true. They need not be strictly, or 
literally so. A misrepresentation renders the policy void on the 
ground of fraud, while a noncompliance with a warranty operates 
as an express breach of the contract.” Alabama Gold Life Ins. 
Co. vs. Johnston, supra. 

[5] When, therefore, the statements are mere representations, 
the transaction becomes a matter of fair dealing on the part of the 
insured; and, if it appears from the application that the ques- 
tions put to the applicant call for information founded upon 
his knowledge or belief, a misstatement or omission to answer 
will not avoid the policy, unless the answer is made knowingly 
and willfully with intent to deceive. Mutual Life Ins. Ass’n vs. 
March, 118 Ill. App. 261; Globe Mutual Life Ins. Co. vs. Wag- 
ner, 188 Ill. 133, 58 N. E. 970, 52 L. R. A. 649, 80 Am. St. Rep. 
169; Moulor vs. American Life Ins. Co., 111 U. S. 335, 4 Sup. 
Ct. 466, 28 L. Ed. 447; Ames vs. Manhattan Life Ins. Co., 40 
App. Div. 465, 58 N. Y. Supp. 244; Horn vs. Amicable Life Ins. 
Co., 64 Barb. (N. Y.) 81; Equitable Life Assur. Soc. vs. Me- 
Elroy, 83 Fed. 631, 28 C. C. A. 365; Caruthers vs. Kansas Life 
Ins. Co. (C. C.) 108 Fed. 487; Henn vs. Metropolitan Life Ins. 
Co., 67 N. J. Law, 310, 51 Atl. 689; 25 Cyc. 800; 3 Cooley’s 
Briefs on the Law of Insurance, 1956. 

[6] It is true that in the application there is found the state- 
ment that the answers made to the medical examiner were true 
and were made to the company “as an inducement to issue the 
proposed policy.” Yet it appears, from the condition quoted 
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above from the policy itself, that in the absence of fraud these 
statements were to be ‘deemed as representations and not war- 
ranties.” Of course, if they were warranties, they would bring 
this case within the rule stated in Collins vs. Metropolitan Life 
Ins. Co. and Alabama Gold Life Ins. Co. vs. Johnston, supra, 
which is recognized by the courts generally. Here the policy was 
prepared by the defendant. The language contained in it is its 
language. The rule of construction applicable is that, if, after 
resort to all other rules, there still remains any uncertainty as 
to the intention of the parties, the language of the contract must 
be interpreted most strongly against the party who caused the 
uncertainty to exist. Rev. Codes, § 5043; Bickford vs. Kirwin, 
30 Mont. 7, 75 Pac. 518; Blankenship vs. Decker, 34 Mont. 300, 
85 Pac. 1035. In this class of cases, the defendant, being the 
promisor, is presumed to be such party. While, under the pro- 
vision of the policy referred to, we think it is clear that the 
intention was that the statements of Pelican were to be taken as 
representations and not warranties, yet, so far as this inten- 
tion may be considered as involved in any uncertainty, the doubt 
must be resolved in favor of the plaintiff. 

Under the rule deducible from the authorities cited supra, the 
recital in the application in this case, in view of the condition 
stated in the policy, means nothing more than this: That upon 
the payment of the first premium it became a contract binding 
upon the defendant, unless the latter could show that it was in- 
duced to issue it by actual fraud practiced upon it by Pelican, in 
failing to answer fully and fairly each question propounded to 
him, according to his best information and belief. That this 
was the character of answers required is apparent from the na- 
ture of the questions propounded, dealing, as they did, so far as 
the condition of his health then was and theretofore had been, 
with matters about which a layman is not presumed to be ac- 
quainted. 

7| This being so, the burden was upon defendant to show, not 
only that the representations were untrue, but were made with 
the intent to conceal the condition of Pelic&n’s health, and that 
defendant would not have issued the policy but for the fraud 
thus practiced upon it. 

|8] “Each party to a contract of insurance must communicate 
to the other, in good faith, all the facts within his knowledge 
which are, or which he believes to be material to the contract, 
and which the other has not the means of ascertaining, and as 
to which he makes no warranty.”” Rev. Codes, § 5570. There- 
fore, if the insured intentionally conceals facts which are ma- 
terial, or makes false representations with reference to them, 
intending to mislead the insurer, he is guilty of actual fraud, 
which, at the option of the latter, avoids the policy. Such a 
fraud, however, is always a question of fact for the jury (Rev. 
Codes, § 4980), and, unless the condition of the evidence is such 
that only one inference may be drawn from it, the court may not 
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direct a verdict. The inquiry is: First, as to the truth of the 
representations ; second, if untrue, whether they were intended to 
mislead ; third, whether the adverse party accepted them as true 
and acted upon them; and fourth, was he prejudiced? Power 
Bros. vs. Turner, 37 Mont. 521, 97 Pac. 950. 

[9] The concealment of a material fact is equivalent to a false 
representation that it does not exist. Id. 

[10] The evidence tends to show that Pelican died of pul- 
monary tuberculosis, attended by chronic pleurisy and chronic 
pleuro-pericarditis. Two physicians, Drs. Horst and Anderson, 
who performed an autopsy upon the body, testified that the 
condition of the lungs and pleura bore evidence that the disease 
had been of long standing, and that they were of the opinion 
that such had been the case. Both, however, stated that a per- 
son may contract tuberculosis and die of it within a few weeks, 
but expressed the opinion that in such case the disease would 
be acute in form and not attended by the chronic pleuritic con- 
dition found in the body of Pelican. Dr. Matthews testified that 
he had been called to attend Pelican and visited him on the 10th, 
11th and 12th of September, 1908, and perhaps on other occa- 
sions immediately prior to these days, but of which fact he had 
no record. Pelican was then, according to his statement, in an 
emaciated condition, suffering from pulmonary tubercular 
pleurisy. The witness was of the opinion at that time that Peli- 
can would not thereafter be able to work at his occupation, that 
of a miner. On September 12th the witness aspirated Pelican’s 
chest, removing therefrom about two quarts of fluid. The wit- 
ness stated that this was a minor surgical operation. Though 
he deemed the patient’s condition serious, he did not disclose it 
to him or his family, further than to tell the plaintiff that he was 
a very sick man. Subsequent to September 12, and prior to 
October 9, 1908, he treated the patient at his office and saw him 
in the office of another physician. At this time he was emaciated, 
short of breath, and coughed badly. Dr. Hammond, the de- 
fendant’s examining physician, who had acted in that capacity 
for twenty-five yeags, stated that on the date of the application 
he made the examination of Pelican particularly with the pur- 
pose of ascertaining whether there were any indications of pul- 
monary tuberculosis, and found no trace of it whatsoever. Dr. 
Sullivan testified that he visited Pelican once in the spring of 
1909; that he made a thorough subjective and objective exami- 
nation and found him suffering from influenza; that, though he 
made examination of Pelican’s chest, he found none of the condi- 
tions testified to by Dr. Matthews as present in September, 1908; 
but that such conditions might have existed without the knowl- 
edge either of the attending physician or of the patient himself. 
The mother and sister of Pelican were present when Dr. Mat- 
thews aspirated Pelican’s chest on September 12th. Both stated 
that in reply to an inquiry by the plaintiff, as to the illness from 
which her husband was suffering, made in the hearing of her 
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husband, Dr. Matthews informed her that it was influenza, but 
“did not amount to anything.” The witness Snow, who accom- 
panied the doctor on that visit, stated that Dr. Matthews fully 
informed Pelican as to the character of the disease. Dr. Mat- 
thews himself said, however, that he did not make any statement 
either to Pelican or to plaintiff as to the nature of the disease, 
and did not remember whether he told the plaintiff that it was 
influenza. He stated to plaintiff, he said, that the condition was 
serious, and that Pelican would probably not be able to work 
again. As to the treatment given by Dr. Matthews, Dr. Sullivan 
stated that he did not consider the use of the aspirating instru- 
ment a surgical operation, and that any physician could use it; 
its use requiring no special skill. The evidence as to the loss of 
weight by Pelican is very meager. He began to work in one of 
the mines in Butte in the spring of 1908. He ceased work on 
August 26th because of the illness for which he was treated by 
Dr. Matthews.’ He returned to work on October 5th and con- 
tinued until October 22d, when he again quit because he was not 
feeling well. The superintendent stated that he was not, upon 
his return to work in October, looking as stout as when he had 
quit in August, but that he did full work thereafter until he finally 
quit towards the end of the month. This statement, together with 
the testimony of Drs. Matthews and Hammond as to the prior 
and subsequent condition of his health, is all the evidence re- 
flecting in any way upon the truth of his answer to the inquiry 
on this subject. 

It will be observed from this summary that the evidence left 
in doubt the truth of the answers of Pelican to the several ques- 
tions, as well as his good faith in making them. If he was suf- 
fering from tuberculosis on September 12, 1908, and died in an 
advanced stage of the disease in July, 1909, the ordinary lay- 
man might suspect that he was afflicted with it at the date of his 
application. Yet the testimony of Dr. Hammond tends to show 
that he was entirely free from it at that time, and the fact that 
the doctor found him insurable indicates that he was then in good 
health. Therefore the truth or falsity of his answers to questions 
3 (a), 3 (b), 4, 6 (a), 12 (a), and 19 (a), which all reflected 
upon the condition of his health, depended upon the proper in- 
ferences to be drawn from the evidence. There was evidence 
tending to show that, when Dr. Matthews visited him, he in- 
formed him that he was suffering from influenza. Even though 
he was then suffering from pleuritic tuberculosis, nevertheless, 
being a layman, he could not himself be expected to have a bet- 
ter knowledge of diseases or of the condition of his health, than 
had Dr. Hammond who about a month later made a careful ex- 
amination to ascertain if the disease was present. Hence, also, 
the inference of his good or bad faith in making these several 
answers was to be drawn from conflicting evidence. Whether he 
had in fact gained or lost weight during the past year depended 
upon the statement of the mine superintendent, which might or 
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might not, in view of the condition of his health shown by the 
evidence of Dr. Hammond, on October 9th, four days after he had 
returned to his usual employment, furnish a basis for the infer- 
ence that his answer on this point was untrue. With reference to 
the treatment given him by Dr. Matthews on September 12th, 
since the doctors who testified differed as to whether it was a 
surgical operation, it is not surprising that he answered as he did. 
We shall refer to this feature of the case again, when we come to 
consider the instructions. At this time it is sufficient to say that, 
though the treatment may be conceded to have been a minor 
surgical operation, as stated by Dr. Matthews, the bad faith of 
Pelican in answering as he did was not, in view of the fact that 
he was a layman, a necessary inference. It was peculiarly within 
the province of the jury to determine whether, upon the whole 
of the evidence as to any of his answers, Pelican was guilty of 
fraud within the rule stated above. The apparent haste with 
which he proceeded to have his life insured after his illness in 
1908, the short time that he was at work thereafter, and the con- 
dition of his body as described by the physicians who performed 
the autopsy, some nine months later, might well be regarded as 
sufficient to create a suspicion that his statements were intention- 
ally untrue. Nevertheless, the court properly refused to take 
the case from the jury. Globe Ins. Co. vs. Wagner, supra; 
Moular vs. Ins. Co., 101 U. S. 708, 25 L. Ed. 1077; Smith vs. 
Metropolitan Life Ins. Co., 183 Pa. 504, 38 Atl. 1038; Alabama 
Gold Life Ins. Co. vs. Johnston, supra; Henn vs. Metropolitan 
Life Ins Co., supra. 

[11] 4. Error is assigned upon the refusal of the court to give 
several instructions requested by the defendant. Each of them 
was formulated upon the theory of counsel for defendant that the 
answers of Pelican quoted in the statement were warranties, and 
that the verdict should be for the defendant, if any of them were 
found to be untrue. Concerning the instructions given, it may 
be observed that some of them were formulated in accordance 
with the theory of counsel for defendant, while others proceeded 
upon the opposing theory. They were conflicting and inhar- 
monious. ‘The case was therefore not submitted to the jury upon 
any definite theory. No complaint is made of this fault. The 
instructions refused would, if given, have emphasized the con- 
flicting theories embodied in the charge, and, since they were not 
correct statements of the law applicable to the issues presented 
by the pleadings and the evidence, they were properly refused. 

Counsel for defendant requested the following instruction, 
which was refused: ‘‘You are further instructed that, in his 
said application for the policy of insurance sued on herein, said 
Pelican answered ‘No’ to the question, ‘Have you undergone any 
surgical operation?’ A ‘surgical operation,’ within the meaning 
of that term as used in said application of said Henry Pelican, 
is such an operation by means of the hands or use of instruments 
having for its object the cure of a local disease; so if you be- 
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lieve from the evidence that a surgical operation as above de- 
fined was had upon the body of the said. Henry Pelican to re- 
lieve him from the effects and to cure him of pleurisy, and that 
such operation was had within the period of one year before the 
Oth day of October, 1908, the date of said application, then your 
verdict should be for the defendant.” The court, however, did 
give the following: ‘‘(11) You are further instructed that, in 
his said application for the policy of insurance sued on herein, 
said Henry Pelican answered ‘No’ to the question ‘Have you un- 
dergone any surgical operation?’ If you find from a preponder- 
ance of the evidence that the deceased underwent a surgical op- 
eration before making said application for insurance, then your 
verdict should be for the defendant.” ‘The expression “surgical 
operation” is not mentioned elsewhere in the instructions. 

At the time of settlement, counsel for defendant reserved 
their exception to the refusal of their request, on the ground that, 
“there being a conflict in the evidence as to the term ‘surgical 
operation,’ the court should have defined the term in its instruc- 
tions to the jury.” Error is assigned in this behalf. 

[12] For present purposes it may be assumed that the defini- 
tion embodied in the instruction was correct; yet, the instruc- 
tion being as a whole erroneous, in that it assumed that the an- 
swers of Pelican were warranties and not representations, it was 
properly refused. The view of counsel evidently was that it was 
within the province of the jury to determine from the evidence 
as to what was done at the time and the opinions of Drs. Mat- 
thews and Sullivan, whether Dr. Matthews’s treatment was a 
surgical operation within the recognized meaning of that expres- 
sion, and that therefore a definition of it, as used in the applica- 
tion, should have been submitted. This view may have been 
correct upon the theory upon which the trial was had; but, even 
so, counsel are not in position to complain, because they failed 
to prepare and submit an instruction embodying the definition 
and at the same time otherwise correct in point of law. [13] In 
the instruction given, the court submitted the question to the jury 
as one of fact, without defining the meaning of the expression ; 
but counsel did not object to it as given, and therefore cannot 
now complain of the omission. Though the instruction is er- 
roneous because it also omits any direction to the jury to find on 
the question of good faith on the part of Pelican in answering 
the particular question involved, and authorized a verdict for de- 
fendant if the answer was found to be untrue this is an infirmity 
from which the defendant suffered no prejudice because the 
error was in its favor. 

[14] 5. The contention is made that the verdict is against law. 
As we have already pointed out, the instructions were inhar- 
monious, in that some of them—as is true of instruction 11, 
supra—were not appropriate to the issues presented by the plead- 
ings. Nevertheless, upon either theory of the case there was a 
conflict in the evidence, and, since the jury might have resolved 
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the issues either way, the verdict is not contrary to the instruc- 
tions, and is therefore not against law. 

[15, 16] The opinions of the physicians upon the character 
of the treatment given Pelican by Dr. Matthews were not com- 
petent. The witnesses should have been permitted to state the 
facts only as to what was done. And, since there was no con- 
troversy in the evidence in this connection, the court should have 
told the jury, as a matter of law, that the treatment was a 
surgical operation, and left it to them to determine Pelican’s good 
faith. The theory of counsel for defendant was that these opin- 
ions were competent evidence. This being so, and the case hav- 
ing been submitted to the jury upon counsel’s own theory as to 
this feature of it, the defendant is not in position to complain. 

The judgment and order are affirmed. 

Affirmed. 

Smith and Holloway, JJ., concur. 


SUPREME COURT OF ILLINOIS. 


ANSON 
US. 
NEW YORK LIFE INS. CO.* 


LIFE INSURANCE—EXTENT OF LIABILITY—DEDUCTION OF 
DEBTS. 

A life insurance policy, issued to one of defendant’s former agents, pro- 
vided for cash loans to the insured on pledge of the policy; the obliga- 
tion to pay the annual premium and the possibility of borrowing money 
by pledging the policy being the only ways in which the insured could 
become indebted to the company as a policyholder. The policy further 
provided that any indebtedness to the insurer would be deducted in 
any settlement of the policy or of any benefit thereunder. Held, 
that such provision did not authorize the insurer to deduct from the 
proceeds of the policy an indebtedness due it by insured, growing 
out of transactions pertaining to his agency. 

(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 

Vickers, J., dissenting. 


Appeal from Appellate Court, First District, on Error to 
Municipal Court of Chicago; William N. Gemmill, Judge. 

Action by Ella Anson against New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Epwarp O’Bryan and WILLIAM N. MarsHat., for Appellant. 
ANDERSON, ANDERSON & ANDERSON, for Appellee. 
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CookE, J. 

The appellee, Ella Anson, recovered a judgment in the mu- 
nicipal court of Chicago against the appellant, the New York 
Life Insurance Company, for $225.01, being a balance claimed to 
be due on a policy of life insurance issued by appellant on the life 
of Charles W. Anson, husband of the appellee. The judgment 
was affirmed in the Appellate Court for the First District, and 
the case is brought to this court upon a certificate of importance 
by appeal from that judgment. 

On August 11, 1904, appellant issued a policy of life insurance 
in the sum of $1,000 to Charles W. Anson, appellee being named 
as beneficiary. Anson died in 1907, having paid all the premiums 
as they became due. At the time the policy was issued and at the 
time of his death he was indebted to the appellant in the sum of 
$225.01. The appellant claimed the right to withhold that sum 
under the terms and conditions of the policy, and paid the ap- 
pellee $774.99. This suit was brought to secure the amount thus 
withheld. The sole question for our determination is whether 
the appellant had the right to deduct the amount claimed to be 
due from Charles W. Anson in its settlement with appellee. 

The policy of insurance contained a number of provisions, 
among them being one numbered 6, which was as follows: “Any 
indebtedness to the company will be deducted in any settlement of 
this policy or of any benefit thereunder”—and it is by virtue of 
this provision that appellant claims the right to deduct this 
amount in its settlement with appellee. 

The facts were stipulated, and they show that, prior to making 
this insurance contract with the appellant, Charles W. Anson had 
been in its employ as an agent. He quit the service of appellant 
at the time this policy was issued, and at that time was indebted 
to it in the sum of $225.01. The indebtedness grew out of his 
transactions with appellant as its agent, extending over a period 
of about one year, and consisted of numerous items. It was in 
no wise connected with his policy of insurance, but had to do en- 
tirely with his employment as an agent. 

Appellee contends that the language of this provision is uncer- 
tain and ambiguous, and, being so, that it must be construed 
most favorably for the insured while appellant, on the other 
hand, contends that there is no ambiguity or uncertainty in the 
language of the provision, but that under the plain meaning of 
its terms it gives to appellant the right to deduct from the amount 
due on the policy the amount of any indebtedness of the insured 
to appellant at the time of his death. The meaning of the 
language used in this provision is not free from doubt. It is not 
clear that the indebtedness referred to is meant to be the indebt- 
edness of the insured or that of the beneficiary. Neither is it cer- 
tain whether it refers only to indebtedness growing out of or con- 
nected with the policy of insurance, or to indebtedness in gen- 
eral. In construing the meaning of any of the provisions of a 
policy of insurance, regard must be had to the object and pur- 
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pose which were intended by the contracting parties, and the 
policy being signed by the insurer alone, and the language em- 
ployed being that of the insurer, the provisions are usually con- 
strued most favorably for the insured in case of doubt or uncer- 
tainty in its terms. Healey vs. Mutual Accident ‘Ass’n, 123 III. 
556, 25 N. E. 52, L. R. A. 371, 23 Am. St. Rep. 637. 

Among the provisions in the policy preceding provision 6 is 
one which provides for cash loans to the insured on the pledge 
and security of the policy. The obligation to pay the annual pre- 
mium and the possibility of borrowing money by pledging the 
policy were the only ways in which the insured could become in- 
debted to appellant by reason of his connection with it as a policy- 
holder. If we consider the object and purpose which were in- 
tended by the parties, in construing provision 6, what indebted- 
ness can it be said was contemplated by them? Bearing that 
purpose in mind, it cannot be said that they contemplated any 
other indebtedness than that connected with the subject of the 
insurance. Appellant would hardly contend that by this pro- 
vision it was contemplated that it might be enabled to purchase 
outstanding notes and claims against the insured equal to the 
amount of the policy, and thus defeat entirely his object in pur- 
chasing the insurance, yet the contention of appellant that this 
was meant to refer to any possible indebtedness would be broad 
enough, if sustained, to allow it to do so. The indebtedness that 
must be understood to have been referred to by appellant, and 
the insured was that which might arise by virtue of the terms of 
the policy itself—that is, either by lending money to the insured 
as the policy provided, or by extending the time for paying any 
premium, as it also provided might be done. The provision is 
uncertain and ambiguous, and being so, the trial court properly 
construed it most favorably for the insured. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 

Vickers, ]., dissents. 
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SUPREME COURT OF WYOMING. 





MUTUAL LIFE INS. CO. 
US. 
SUMMERS.* 


LIFE INSURANCE—RECOVERY OF PREMIUM PAID—ISSUES— 
EVIDENCE. 

In an action against a life insurance company to recover back a pre- 
mium paid, on the ground that the policy did not comply with the 
oral contract of insurance made by the soliciting agent, a letter by 
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a general agent of the company, written pursuant to instructions of 
the home officers of the company, which explains the plan of the pol- 
icy delivered, and which shows that it- was not the kind of a policy 
alleged to have been stipulated for in the oral contract, is sufficient 
to require submission to the jury of the issue whether the policy 
delivered essentially differed from the one called for by the oral 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


LIFE INSURANCE—RECOVERY OF PREMIUM PAID—ACTIONS 
—ISSUES. 

Where, in an action against a life insurance company to recover back 
a premium paid on a policy, the petition alleged that the soliciting 
agent orally contracted to procure a specified policy, and that the policy 
delivered did not comply with the contract, and the company pleaded 
a general denial, it was permissible for the company to prove a con- 
tract different from that alleged in the petition, and a defense, alleg- 
ing that the premium was paid on a written offer for insurance, 
specifying the character of the policy applied for, and that the offer 
was accepted by the company, and a policy issued in accordance there- 
with, did not allege facts not provable under the general denial, and 
it did not call for a reply, as constituting new matter. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 108.) 


LIFE INSURANCE—RECOVERY OF PREMIUM PAID—ISSUES— 
EVIDENCE. 


In an action against a life insurance company to recover back a premium 
paid on a policy, on the ground that the policy delivered and rejected 
by plaintiff did not comply with the oral contract of insurance made 
with the agent, it was permissible for plaintiff, in view of the general 
denial interposed by the company, to show that the written application 
for the policy, introduced in evidence by defendant, was void ab initio, 
because of the fraud of the soliciting agent or otherwise; and plain- 
tiff could show the facts surrounding the signing of the purported 
application, and thereby prove a fraud by the soliciting agent. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. $ 1098.) 
SOLICITING AGENTS—POWERS. 


Where soliciting insurance agents were furnished by insurer with blank 
applications for insurance, the agents, in soliciting insurance and ex- 
plaining the plan of contract which they were offering to sell, acted 
within the scope of their authority, and their representations were 
binding on the insurer, and whatever plan of insurance agreed on 
orally, and which could have been carried into the written applica- 
tion and reported to insurer, must be imputed to insurer; and the oral 
agreements made by the soliciting agents were not merged in the 
written applications prepared by the agents after applicants had signed 
them in blank. 


(For other cases, see Insurance, Cent. Dig. § 180-182; Dec. Dig. § 129.) 


LIFE INSURANCE—RECOVERY OF PREMIUMS PAID—EVI- 
DENCE—INSTRUCTIONS. 


Where, in an action against a life insurance company to recover back 
a premium paid on a policy, on the ground that the policy delivered 
did not conform to the oral contract of insurance made by the solicit- 
ing agent, there was evidence that the policy delivered did not con- 
form to the oral contract, and it did not appear that the applicant 
gave any authority to. the agent to write anything in the application, 
or that anything was written in the application, as to the character 
of the policy to be issued, at the time it was signed by the applicant, 
an instruction which left the jury to determine whether such contract 
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as was alleged in the petition was made, and whether the money 
was paid, was not improper; it being proper to submit to the jury 
whether the written application or the oral contract constituted the 
agreement between the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 108.) 


LIFE INSURANCE—APPLICATION—ACCEPTANCE OF POLICY— 
JURY QUESTION. 

Where an applicant for life insurance delivered a note for the first pre- 
mium to the soliciting agent of insurer on his promise not to nego- 
tiate the note before maturity, but to hold it until the policy was 
delivered and found in conformity to the oral contract made by the 
agent, and return the note if the policy was not accepted, the question 
of the applicant’s acceptance of the policy, not conforming to the 
parol contract, was for the jury; the applicant’s failure to return the 
policy not conclusively showing an acceptance, and the agent having 
— the agreement by transferring the note to an innocent pur- 
chaser 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


RETENTION OF PREMIUM—REPUDIATION OF POLICY. 


An insurance company may not retain the first premium paid by an ap- 
plicant for a policy, and at the same time repudiate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


APPLICATIONS—ANSWERS—CONSTRUCTION. 


The answer “none” to a written application for life insurance, as to 
whether the applicant had ever made application to any company for 
insurance on his life on which a policy had been issued, and whether 
any such application was awaiting decision by any insurer, made 
after the soliciting agent had orally contracted to deliver a policy 
on a specified plan, merely showed that no application had been made 
to any other insurer; and the insurer, when sued by the applicant 
for the first premium paid, on the ground that the policy did not 
conform to the oral contract, could not urge that the written appli- 
cation was false by reason of his oral contract. 


(For other cases, see Insurance, Cent. Dig. § 679; Dec. Dig. § 300.) 


ACTIONS FOR PREMIUMS PAID—EVIDENCE—INSTRUCTIONS. 

In an action against a life insurance company for the first premium paid 
by plaintiff, on the ground that the policy delivered did not conform 
to the oral contract made with the soliciting agent, a requested in- 
struction that there was no evidence that the agent was a general 
agent, or had any authority to bind the company to any contract, and 
hence it was not bound by the oral contract, was properly refused, 
since the company could not be heard to say’that it did not receive 
the money paid, while repudiating the agreement on which it was 
paid. 

(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


CONTRACTS—COLLATERAL AGREEMENTS—VALIDITY. 


An agreement between an applicant for insurance, executing a note for 
first premium, and the soliciting agent that the agent will hold the note 
until the policy is delivered and found to be in conformity to the parol 
contract made with the agent, and return the note if the policy is 
not approved, is binding, in the absence of any preliminary agreement 
as to the plan of insurance; and where the written application con- 
stitutes the only application the agreement as to the holding of the 
note and its return in case the policy is not satisfactory is binding. 


(For other cases, see Insurance, Cent. Dig. §§ 204-209; Dec. Dig. § 131.) 
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ACTIONS FOR PREMIUMS PAID—LIABILITY. 


Where there was evidence that plaintiff, before he received the policy, 
knew that the agent, contrary to his agreement not ta do so, had 
negotiated a note given for the first premium, the court properly 
submitted to the jury the question of acceptance of the policy, with- 
out charging that a failure to return the policy constituted an ac- 
ceptance. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Error to District Court, Carbon County; David H. Craig, 
Judge. 

Action by William M. Summers against the Mutual Life In- 
surance Company. There was a judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


T. S. TALIAFERRO, HERBERT V. Lacty, and Joun W. Lacey, 
for Plaintiff in Error. 

J. H. Rvcxman, for Defendant in, Error. 

Scort, J. 

The defendant in error, who was plaintiff below, and for con- 
venience will hereinafter be referred to as the plaintiff, brought 
this action against the plaintiff in error, defendant there, and who 
will hereinafter be referred to as the defendant, to recover the 
proceeds of a negotiable instrument given by him as the first year’s 
premium upon an alleged contract for an insurance policy which 
was to contain certain favorable conditions, which policy, it is 
alleged, was never delivered. Plaintiff also alleged that L. V. 
Shurtleff, George P. Harvey, Robert B. Harvey, John A. Gor- 
don, Peter H. Nelson, and George Finch assigned their claims of 
like character to him. It is alleged in each cause of action, ex- 
cept as to Nelson and Gordon, who paid cash, that a negotiable 
note or notes, dated February 27, 1896, due sixty-five days there- 
after, and in form payable to the soliciting agent or agents, were 
delivered to the agents, upon their promise that they would not 
negotiate or transfer such paper before maturity, but would hold 
it until the policies were delivered and found in all respects sat- 
isfactory and in conformity to the parol promises made by the 
soliciting agents, and if not approved and accepted that they 
would take the policies and return the notes or premiums paid; 
and that the agents, in violation of this agreement, on or about 
March 1, 1896, sold the same to an innocent purchaser for value ; 
and that the makers thereof were compelled to pay the same. It 
is further alleged that the soliciting agents represented them- 
selves as having full authority to make such specially favorable 
contracts of insurance upon a satisfactory medical examination; 
and that the plaintiff and his assignors, relying upon such rep- 
resentation and the integrity of the agents, were induced to make 
their respective notes and payments, as aforesaid, and thereafter 
submitted to such medical examination; and that the proceeds 
of the notes and cash paid to the agents were paid to and re- 
ceived by the defendant; and that the latter has failed to issue 
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the policies contracted for, or either of them, or to return the 
cash paid or the proceeds of the notes, for which plaintiff prayed 
judgment. : 

The defendant by answer, for a first defense, pleaded a general 
denial; and, second, the statute of limitations in bar of the ac- 
tion. In the second defense, the defendant alleged that the money 
for which suit was brought was paid upon written offers for in- 
surance made and executed by plaintiff and his assignors, in 
which the kind and character of the policy applied for was des- 
ignated, and which written offers were forwarded to the defend- 
ant at its head office and by it approved and accepted, and that 
each policy was issued exactly in accordance with the written 
application therefor, and delivered during the month of March, 
1896; that the soliciting agents had no authority, other than to 
solicit applications for insurance, forward them to its head of- 
fice for approval and acceptance, and, if so approved and ac- 
cepted, to deliver the policy issued and collect the premium 
thereon; and that the money for which suit was brought was 
paid on said written applications and not otherwise. The reply 
consisted of specific denials to the allegations so pleaded in the 
answer, and also to the plea of the statute of limitations. 

The case was tried to a jury, and a verdict was returned in 
favor of the plaintiff upon each cause of action, except the sixth, 
which was to recover the amount paid by Gordon, and upon which 
the. verdict was for the defendant. No complaint is here made as 
to the verdict in that respect. A motion for a new trial was 
made in each of the other causes of action, and overruled. Judg- 
ment was rendered upon the verdict in the first, second, third, 
fourth, fifth, and seventh causes of action for the different 
amounts claimed and interest, totaling $3,201.87, and costs. The 
defendant brings the case here on error. 

[1] 1. It is contended that the evidence is insufficient to sup- 
port the verdict upon the first cause of action, which was to re- 
cover the proceeds of the note given by Summers for the first 
year’s premium upon the contract orally agreed upon, for the 
reason that he did not introduce the policy in evidence; and that 
for that reason there is nothing to show that the policy sent him 
by the company differed from the one agreed upon by such oral 
contract. ‘The alleged written applications were not involved in 
the case when it was formerly before this court. Summers vs. 
Mutual Life Ins. Co., 12 Wyo. 369, 75 Pac. 937, 66 L. R. A. 812, 
109 Am. St. Rep. 992. ‘They were introduced in evidence, arid the 
name appearing under the questions and recitals in each applica- 
tion was admitted to be in the handwriting of the purported ap- 
plicant. The evidence tends to show that they were received at 
the head office, and the policies issued in accordance with their 
terms some dated March 12, and the others dated March 14, 
1896. The policies were forwarded to the special agent by mail, 
and the latter remailed them to the plaintiff and his assignors, 
respectively, who received them the latter part of that month. 
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Neither returned the policy sent to him, except Summers, who, on 
May 16th following, returned it by mail to the soliciting agents, 
declining to accept it, on the ground that it was not the contract 
bargained for, and demanded the return of the premium which 
he had been compelled to pay. The special agents returned the 
policy by letter, explaining that it was in accordance with the 
written application therefor. On May 25th Summers sent the 
policy by mail to the head office of the company, complaining 
that it was not the contract agreed upon, and the company re- 
ferred the matter to its general agent at Denver, inclosed in a 
letter, dated June 9, 1896, to investigate and act thereon, and the 
latter again sent the policy to Summers, explaining the plan of 
the policy, and showing that it was not the kind of policy alleged 
in the petition and testified to by Summers as having been orally 
contracted for, and refusing for the company to return the pre- 
mium. By the pleadings it appears that all the policies issued 
differed from that orally contracted for, and, aside from that, if 
there was any issue before the court on this question the letter 
of defendant’s general agent was sufficient evidence in favor of 
Summers to require its submission to the jury. 

2. It is contended first, that whatever oral agreements with 
reference to the insurance which may have been made by the 
soliciting agents were merged in the written applications, in the 
absence of an allegation of fraud or deceit, and the policies hav- 
ing been issued and delivered in accordance with the terms of 
such written applications the plaintiff cannot recover; and, sec- 
ond, by the failure to return the policies to the company, the 
parties accepted them, and a valid contract of insurance was 
thereby made. It is urged under the first contention that upon 
the pleadings and evidence the court erred in its refusal to give 
certain instructions requested by the defendant, viz., Nos. 12 to 
26, inclusive, and in giving instructions numbered 1, 7, 8, 9, 10, 
and 12, at the request of the plaintiff, over defendant's objection. 
In determining the questions presented by these assignments, it 
becomes necessary to ascertain, first, what the issues were and 
the evidence admissible under the pleadings; and, second, 
whether an acceptance upon the evidence of the non-return of 
the policy by each of plaintiff's assignors was one of law or of 
fact to be submitted to the jury. 

2| It was said when the case was here before that the ac- 
tion could be maintained against the defendant for money had 
and received (25 Cyc. 762), and that the petition on which the 
case was tried stated a good cause of action therefor. The an- 
swer contained no matter which could not have been proved un- 
der a general denial, except the defense of the statute of limita- 
tions, and which defense was met by a specific denial in the 
reply. Comp. Stat. §§ 4389, 4399, 4401, 4402; Iba vs. Cent. 
\ss’n, 5 Wyo. 355, 40 Pac. 527, 42 Pac. 20. In Pom. Code 
Rem., at section 691, it is said: “The general denial puts in issue 
all the averments of the complaint or petition, and permits the 
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defendant to prove any and all facts which tend to negative them. 
Whatever fact, if proved, would not tend to contradict some al- 
legation of plaintiff’s first pleading, but would tend to establish 
some circumstances, transaction, or conclusion of fact, not in- 
consistent with the truth of all those allegations, is new matter.” 
In section 692, Id., the learned author says: ‘Considering the 
office and function of the general denial and the distinction be- 
tween it and new matter, the latter confirms and avoids all the 
material allegations of the complaint or petition; that is, it ad- 
mits all the material facts averred therein, and avoids their legal 
result by means of additional facts, which are relied upon as 
constituting a defense.” This distinction as to what constitutes 
new matter necessary to be pleaded in the answer or reply has 
been followed with almost complete unanimity. Section 69], 
supra; section 457 Suth. Code Pl., Pr. & Forms. 

[3] Under the general denial contained in the first defense, it 
was permissible to prove a contract different from that set up in 
the petition. 2 Abb. Tr. Briefs, § 143; 1 Ency. Pl. & Pr. 818; 
Simmons et al. vs. Green, 35 Ohio St. 104; Stitzel vs. Ehrman, 
114 S. W. 280; Hilliard vs. Wis. Life Ins. Co., 137 Wis. 208, 117 
N. W. 999; Terrapin vs. Barker, 26 Okl. 93, 109 Pac. 931; 
Dykeman vs. Johnson, 83 N. E. 126, 93 N. E. 626; Corry vs. 
Campbell, 25 Ohio St. 134; Miller vs. Ins. Co., 1 Abb. N. C. 
(N. Y.) 470; Boomer vs. Koon, 6 Hun (N. Y.) 645; Ins. Co. 
vs. Kelley, 24 Ohio St. 348, 15 Am. Rep. 612; Fanning vs. Ins. 
Co., 37 Ohio St. 344. The question of the application and deliv- 
ery of the policies thereon was already in issue under the general 
denial, and the averments thereof in the answer did not constitute 
new matter, and required no reply. 

[4] Upon introducing the applications in evidence, the plain- 
tiff upon the pleadings had a right to show that they were void ab 
initio. The plea was non est factum, and the plaintiff had a 
right to make any showing either of fraud or otherwise, as 
would show such invalidity. Winchell vs. Crider, 29 Ohio S. 
486; Chambovet vs. Cagney, 35 N. Y. Super. Ct. 474, 490; 
Corby, Ex’x, etc., vs. Weddle, 57 Mo. 452, 458; White vs. Mid- 
dlesworth, 42 Mo. App. 368, 373; Nielson et al. vs. Schuckman 
et al., 53 Wis. 642, 11 N. W. 44. It should be observed that no 
affirmative relief was sought by the defendant under its first de- 
fense, and the applications were purely defensive matter, ad- 
missible in evidence under the general denial. Upon such issue, 
the facts and surrounding circumstances as to signing the pur- 
ported applications were admissible, even though the evidence 
may have disclosed a fraudulent design and intent on the part of 
the agents to deceive; and it appears to have been necessary to 
resort to such evidence, in order to determine whether Sum- 
mers and his assignors in fact signed the applications as written 
offers for the policies which the company sent to them. There is 
no evidence in the record to the effect that the applications were 
filled in at the time the signatures were obtained; but, on the 
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contrary, the evidence tends to show that the answers in the 
applications were written in afterwards by the agents, and that 
upon the representation of the agents, in answer to an inquiry as 
to what the paper was, they stated that it was a mere matter of 
form, and that they desired the signatures so they could show 
them to the company. 

[5] Each of the written applications described the kind of 
policy to be issued by the use of a technical name and different 
from the policy alleged to have been orally agreed upon. Such 
conduct, if the jury believed from the evidence that the oral 
agreement had been made, as the verdict shows they must have 
done, constituted a fraud upon the applicants. The agents were 
furnished with blank applications for insurance by the defend- 
ant, and were acting within the scope of their authority in so- 
liciting and explaining the plan of the contract which they were 
offering to sell to plaintiff and his assignors. They represented 
the defendant as fully in that respect as its president, and were 
clothed with apparent authority to do so. Whatever knowledge 
of the kind and plan of insurance agreed upon orally, and which 
should have been correctly carried into the written application 
and reported to the defendant (Jacoway vs. Ins. Co., 49 Ark. 
320, 5 S. W. 339) would be imputed to the defendant, for its 
agents were there at its instance, with superior knowledge of the 
terminology of life insurance, for the purpose of advising and 
directing the plaintiff and his assignors in the matter of the ap- 
plication. Huestess et al. vs. South Atl. Ins. Co. 88 S. C. 31, 70 
S. E. 403; Briggs vs. Life Ins. Co. (N. C.) 70 S. E. 1068. The 
jury might reasonably infer from the evidence that the blanks in 
the applications were filled in by the soliciting agents, and if they 
so found it follows that if the kind and character of the policy, 
as stated in the written applications, was falsely stated by its 
agent, then the defendant is charged with notice of that fact. 
The decisions are numerous, and the drift of the later decisions 
is to the effect that an insurance company, in an action against 
it on a policy, is estopped from relying upon the application 
therefor which has been filled in by its agent, contrary to the 
true answers, or when they have been changed or incorrectly 
written by its agent, or when so written against agreement be- 
tween such agent and the one solicited to purchase the insurance. 
In such case the act of the agent is treated as the act of tiie 
insurer, and not that of the insured; and parol eviderce is 
admissible, not for the purpose of varying the terms of the 
written application, but to show that such application was never 
offered to the insurer as a basis for insurance. Ins. Co. vs. 
Wilkinson, 13 Wall. 222, 234, 20 L. Ed. 617; Ins. Co. vs. Olm- 
stead, 21 Mich. 246, 4 Am. Rep. 483; Brown vs. Metropoli- 
tan Life Ins. Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 
894; Ins. Co. vs. Mahone, 21 Wall. 152, 22 L. Ed. 593; Ins. 
Co. vs. Chamberlain, 132 U. S. 304, 311, 10 Sup. Ct. 87, 33 
L. Ed. 341; Hingston vs. Ins. Co., 42 Iowa, 46; Fitchner vs. 
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Fire Ass'n, 103 Iowa, 276, 280, 72 N. W. 530; Mass. Ins. 
Co. vs. Eshelman, 30 Ohio St. 647; Ins. Co. vs. Williams, 39 
Ohio St. 584, 589, 48 Am. Rep. 474; Parno vs. Ins. Co., 114 
Iowa, 132, 134, 86 N. W. 210; Rowley vs. Ins. Co., 36 N. 
Y. 550, 554; O’Brien vs. Home Benefit Society, 117 N. Y 
310, 318, 22 N. E. 954; Kister vs. Ins. Co., 128 Pa. 553, 18 Atl. 
447,5 L. R. A. 646, 15 Am. St. Rep. 696. 

The rule and the reason therefor is stated by Judge-Cooley, 
in Ins. Co. vs. Olmstead, supra, as follows: “The general rule 
undoubtedly is that, in the absence of fraud, accident, or mistake, 
a party must be conclusively presumed to understand the force 
of his contracts, and to be bound by their terms. But it cannot 
be tolerated that one party shall draft the contract for the other, 
and receive the consideration, and then repudiate his obligation, 
on the ground that he had induced the other party to sign an un- 
true representation which was, by the very terms of the contract, 
to render it void. Still less can this be allowed when the repre- 
sentation itself is so ambiguously worded as to be well calculated 
to conceal its real meaning and deceive the party signing it. 
* * * The insurance business of the world is done through 
agents almost exclusively, and the maxim, ‘qui facit per alium 
facit per se,’ applies with special force to their acts. * * * 
The forms and requirements of different insurers are different ; 
and when an agent who, at the time and place, is the sole repre- 
sentative of the principal assumes to know what information the 
principal requires, and is being furnished with all the facts, 
drafts a paper which he declares satisfactory, and induces the 
other party to sign it, receives and retains the premium moneys, 
and then delivers a contract which the party is led to believe, and 
has a right to believe, gives him the indemnity for which he paid 
his money, we do not think the insurer can be heard in repudia- 
tion of the ee on the ground of his agent’s unskillful- 
ness, carelessness, fraud.” The same rule has been applied 
in an action to recover the proceeds of negotiable paper given in 
payment of the first premium, and in an action to rescind a policy 
and recover back the premium. Maxson vs. Llewelyn, 122 Cal. 
195, 54 Pac. 732; La Marche vs. Ins. Co., 126 Cal. 498, 58 Pac. 
1053; McKay vs. Life Ins. Co., 124 Cal. 270, 56 Pac. 1112; 
Bennett vs. Mass. Mut. Life Ins. Co., 107 Tenn. 371, 64 S. W. 
758; Jacoway vs. Ins. Co., supra; 25 Cyc. 761. We are of the 
opinion that defendant's first contention cannot be sustained. 

The question as to the effect of the nonreturn of the policy 
by each of the plaintiff's assignors will be referred to in a brief 
discussion of the assignments predicated upon the giving of 
certain instructions, over objection and the refusal to give in- 
structions requested by the defendant. 

Instruction No. 1, which was given over objection, and at the 
request of the plaintiff, was not objectionable at all, except upon 
the theory that the plaintiff and his assignors were bound abso- 
lutely by the written application, under the issues in the case, as 
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to the kind of policy applied for, and as to the agreement upon 
which the notes were given or the premium paid. They were not 
so bound, for the reason, as we have already seen, that the an- 
swer setting up the applications and the delivery of the policies 
thereon did not in that respect aver any new matter requiring 
a reply; and therefore; upon offer in evidence of the applica- 
tions, the plaintiff had a right to show any fact which would 
destroy ab initio the binding effect of the written application. 

|6] Instruction No. 7 so given is not objectionable for the 
reason that the matter was properly left to the jury to determine 
whether such a contract as alleged in the petition had been made, 
and whether the money was paid and notes were given in the 
manner alleged in the petition. It was proper to submit to the 
jury whether the written applications or the oral contract, as 
alleged, constituted the arrangement between the parties. It 
does not appear that any authority was given to the agents by 
the applicants to write anything in the application; nor does it 
appear that anything was written in the application, when the 
same was signed, as to the character of the policy to be issued, 
or as to the application upon which the money had been paid 
or note executed. 

[7] Nos. 8, 9, 10, 12, and 13, which were also given over ob- 
jection of the defendant, properly submitted to. the jury the same 
question referred to in the preceding paragraph, and were, for 
the same reason as therein stated, unobjectionable. They were 
more favorable to the defendant that it was entitled to have 
given, for the reason that the court charged that the applicant 
must have returned the policy to the company within a reasonable 
time and before the suit was brought. In view of the collateral 
agreement shown in this case as to the right of the applicant to 
inspect the policy before accepting it, and that the money or note 
would be returned if not found satisfactory and accepted, the 
question of acceptance was a question of fact to be submitted to 
the jury, and not a question of law to be determined by the 
court (25 Cyc. 722), and under the facts of the case it cannot be 
held that a failure to return the policy should be conclusively 
presumed as an acceptance. 

Instruction No. 12, which was requested by the defendant, was 
properly refused, for the reason that, if given, the court would 
have decided, as a matter of law, that Nelson made a written ap- 
plication, which was introduced upon the trial, when such a mat- 
ter was one to be submitted to the jury. Again, the fact that 
Nelson did not return or offer to return the policy, nor make any 
complaint to defendant about it, would not, on the facts in this 
case, constitute an acceptance; but the question of acceptance 
was one to be submitted to the jury. Requests Nos. 17, 18, 19, 
20, and 24 were like in form, and applied respectively, to the 
other assigned causes of action, and the conclusion reached on 
No. 12 disposes of all the assignments upon the refusal of the 
requests numbered above. 

Vol. XLI.—.3. 
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[8] By defendant’s request No. 13, the court was asked to in- 
struct as follows: “The court instructs the jury if you find from 
the evidence, in an interview lasting from one to one and a half 
hours between the plaintiff and the insurance agents, Ragsdale 
and Wright, the plaintiff signed a written agreement of insur- 
ance in the defendant company in the sum of $10,000, and in said 
written application recites that he had paid $454 to the said 
agents, who had furnished him with a binding receipt therefor, 
signed by the secretary of the company, making the insurance in 
force from the date of the application, provided the application 
should be approved and the policy duly signed by the secretary 
at the head office of the company, and if you further find that the 
only sum of $454 paid by the plaintiff, either by note or in money, 
was the single payment of $454 by note, and if you further find 
that the oral conversations testified to by the plaintiff as having 
taken place between himself and the agents of the defendant com- 
pany, Ragsdale and Wright, were all merged and completed in 
the written application, and the said written application thereby 
became the application of the plaintiff for the policy described 
therein, then, and under such circumstances, the plaintiff would 
not be authorized to maintain his action upon verbal or oral 
agreement to issue him the policy, and this would be true whether 
the oral agreements claimed to have been made were put in the 
written application or not.” ‘The court properly refused to give 
this instruction. ‘There was a part of the oral conversation that 
would not go into the application at all, and constituted a con- 
dition precedent to the acceptance of the policy and the holding 
of the notes and money given and paid until the policies were 
accepted. It was not pointed out, as in No. 21, which was prop- 
erly refused on other grounds, which part of the oral conversa- 
tion would so merge and which would not, and if given would 
exclude all of the oral conversation from the consideration of 
the jury, if they found that the applications were signed. The 
receipts which were given were shown by the testimony of the 
agents, and were repudiated by the defendant as unauthorized 
and not within the scope of the agent’s authority. This evidence 
was introduced by the defendant itself. It was said when the 
case was here before that the petition would sustain an action for 
money had and received, and the defendant could not be heard 
to retain the money under and at the same time repudiate the ap- 
plication. 

[9,10] The request for instruction No. 14 was faulty for three 
reasons: (1) If given, the jury would have been told that under 
the issues in the case the plaintiff was in the situation where he 
could not be heard to say that the written application did not 
bind him because not according to the stipulation, and that it 
was written falsely and fraudulently. The answer as to the ap- 
plication, as we have already seen, did not require a reply, for it 
merely amounted to a denial of the cause of action stated in the 
petition. (2) The instruction directs the jury that if they find 
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that Summers signed the written application, and that it con- 
tained a recital that “no application has ever been made to any 
company or association for insurance on my life on which a 
policy has been issued on the plans and premium late originally 
applied for, except to the following company or association, and 
no such application is now pending or awaiting decision in any 
corporation,” to which recital the answer, “None,” appears, and 
about the same time gave two notes for $454, mentioned in this 
cause, then this was a clear statement, upon which defendant had 
the right to rely, that he was not claiming that any conversation 
between himself and the defendant’s agents in any wise consti- 
tuted an application or agreement that the defendant should issue 
any other policy than that specifically described in the written 
application. The answer was merely to the effect, and was 
merely intended to show that no application had been made to 
any other company or association, except as stated. Further, 
the answer to that question was written in by the agent, and the 
agent knew (if the previous conversations were intended to be 
denied by the recital) that the applicant was claiming under the 
previous conversation, and, as already stated, such knowledge 
must be imputed to the defendant. (3) Part of the instruction 
withdrew from the jury all evidence set forth in paragraph | 
of this instruction as to the difference between the policy received 
by Summers and the one orally bargained for, and also ignored 
the admission upon the pleadings of such difference. For the 
same reasons, or some of them proffered, instructions Nos. 15, 16, 
21, and 24 were also properly refused. 

[11] Proffered instruction No. 16 should not have been given, 
for the further reason that defendant’s instruction No. 10, which 
was given, was practically the same as No. 16 refused, except 
that in addition thereto it refers specifically to the statute of 
limitations. 

[12] By proffered instruction No. 22, it was sought to have 
the court instruct the jury that there was no evidence to show 
that the solicitors, or either of them, were general agents, or that 
they, or either of them, had any authority to bind the defendant 
to any contract of insurance or to insure, either oral or written, 
and for that reason the defendant was not bound by an oral con- 
tract of insurance made or attempted to be made by the agents. 
Such instruction would have been misleading. The suit was for 
money paid to the defendant and received by it under representa- 
tions of its agents, and it cannot be heard to say that it did not 
receive the money, while repudiating the agreement on which the 
money was paid. The court properly refused to so instruct. 

Request No. 26 was to instruct the jury to find for the defend- 
ant. This was properly refused, for there was a question of 
acceptance, as we have already seen, which was for the jury, and 
should not have been decided by the court, and also the question 
of fraud in the preparation by the agents of the written applica- 
tions, 
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Many of the instructions so requested by the defendant and 
refused were given in slightly different, but in a more favorable, 
form than the defendant was entitled to, for the reason that in 
instructions Nos. 4, 5, 6, 7, and 9, given at its request, the court 
assumed to state in them, with reference to the assigned causes 
of action, that, under the uncontradicted evidence, the parties 
had made their written applications or offers, and that, unless 
they returned their policies or offered to return them within a 
reasonable time and before the suit was brought, no recovery 
could be had for the proceeds of the notes or premium paid. 
Such instructions should have been refused, but, as they were 
given in place of those that were refused, the defendant has no 
cause to complain. 

[13, 14] The collateral agreement in this case would have been 
binding, even had there been no preliminary agreement or con- 
versation as to the plan of the insurance; and if the written ap- 
plication constituted, without dispute, the only application for the 
policy the agreement as to the holding of the notes and money 
given and paid for premiums, and their return in case the policy 
should not be found to be satisfactory and not accepted, would 
have been binding. Inasmuch as it was shown that the notes were 
disposed of and money paid in violation of that agreement, and 
the applicants knew that fact before they received the policies, it 
would have been proper to submit to the jury the entire ques- 
tion of acceptance of the policy, and without instructing them in 
effect that a failure to return the policy constituted an acceptance. 
Parker vs. Bond, 121 Ala. 529, 25 South. 898; Eq. Life Ass’n vs. 
Mueller, 99 Ill. App. 460; N. Y. L. Ins. Co. vs. Easton, 69 IIl. 
App. 479; Smith vs. Provident Life Asso. Soc., 65 Fed. 765, 13 
C. C. A. 284; Watkins vs. Bowers, 119 Mass. 383; Meyers vs. 
Life Ins. Co., 27 Pa. 268, 67 Am. Dec. 462. It is true that there 
is no evidence, except in the case of Summers, that an express 
offer was made to return the policy received, but upon the facts 
in the case the matter of acceptance was a question for the jury, 
and we think the jury were justified upon the evidence in find- 
ing that the policies had not been accepted, except in the case of 
the Gordon policy, in relation to which the verdict was for the 
defendant. 

[15] And, though the court instructed that a failure as to 
each of the other policies to return or offer to return it would au- 
thorize a verdict for the defendant, we would not be inclined to re- 
verse the case, on the ground that the jury may have disregarded 
that instruction, or failed to obey it. As said in the opinion when 
the case was here before, the allegations of the petition are sufti- 
cient to support an action for money had and received. And there- 
fore, even though the written application constituted an offer, an 
acceptance of the policy was necessary to bind both parties, since 
that was the collateral agreement between the agents and the 
applicants; and therefore, even upon defendant’s theory as to 
the contract, the question was in the case whether or not the 
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policies delivered had been accepted, and that was a question for 
the jury to determine, for the reasons above stated. All of the 
instructions requested by the defendant, and which were re- 
fused, or most of them, were objectionable, for the reason that 
they ignored this question of acceptance, or required the court 
to decide in effect that there had been an acceptance, or presented 
to the jury an improper basis for such determination. 

{16] The verdict is sustained in each of the causes of action 
involved on this appeal. The statute of limitations pleaded in the 
second defense by its terms is applicable to contracts in writing 
for the payment of money (section 4298, Comp. Stat. 1910), 
while the causes of action set up in the petition were oral, and 
neither of them was barred inside of eight years from the time 
it accrued (section 4299, Id.), and the action was commenced 
before the statute had run as to either of them. 

No prejudicial error appearing in the record, the judgment 
will be affirmed. 

Affirmed. 

Potter and Matson, JJ., concur. Beard, C. J., having announced 
his disqualification to sit in this case, Hon. Roderick N. Matson, 
Judge of the District Court of the First District, was called in to 
sit in his stead. 


COURT OF CIVIL APPEALS OF TEXAS. 


DALLAs. 


WASHINGTON LIFE INS. CO. et at. 
VS. 


REINHARDT.* 


AGENCY CONTRACTS—COMMISSIONS ON RENEWAL PRE- 
MIUMS—DEDUCTIONS FOR COLLECTIONS. 

The provisions in contracts of general agency for a life insurance company 
for the state of Texas, in connection with the provisions for com- 
missions to be allowed to the general agent on renewal premiums, 
that, when premiums on the policies issued through his agency are 
not collected by him, there shall be deducted from his commission 
“the cost of collecting” the premiums, as stated in the earlier of the 
contracts, or a certain per cent “for collecting” them, as stated in 
later ones, being general in their terms, are not limited to the premiums 
of policyholders who have removed from the state, and whose 
premiums could not then be collected by such agent, a matter of only 
occasional occurrence, though there be in such contracts a provision 
for allowance to him of 2% per cent for collecting premiums due 


_* Decision rendered, Dec. 9, 1911. On motions for rehearing and ad- 
ditional conclusions of fact, Jan. 6, 1912. 142 S. W. Rep. 506. 
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in his district on policies not issued through his agency, having ref- 
erence to policyholders moving into the state. 
(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


AGENCY CONTRACTS—COMMISSIONS ON RENEWAL PRE- 
MIUMS—DISCONTINUANCE OF AGENCY. 

The provision in the last of several contracts of general agency between 
plaintiff and defendant life insurance company, each of which provided 
for commissions to him for a number of years on renewal premiums, 
with a deduction of “the cost” or a certain per cent for collecting 
them, where they were not collected by him, and for discontinuance 
of the agreement, at any time, for cause, or on notice, “but said com- 
pany shall be liable * * * for renewal commissions to which said 
manager may have become entitled prior to such discontinuance,” does 
not entitle him to such discontinuance to such commissions free from 
any deduction for collection of the premiums by the company. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 





AGENCY CONTRACTS—COLLECTION OF PREMIUMS—POL- 
ICIES WRITTEN BY OTHERS. 


The provision in a contract of general agency for a life insurance com- 
pany that said agent agrees to collect, for a certain per cent, “all 
or any premiums due in his district on policies not issued through 
his instrumentality, such as said company may furnish receipts for,” 
does not require the company to furnish him receipts therefor, and 
give him opportunity to collect them. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


AGENCY CONTRACTS—COMMISSIONS ON RENEWAL PRE- 
MIUMS—DEDUCTIONS FOR COLLECTIONS. 

\ contract of general agency between a life insurance company and 
“I. & Sons,” providing for commissions on renewal premiums for ten 
years after the death of I., or after cessation of his agency, provided 
for deduction of the “cost of collecting,” where the premiums were 
not collected by the agent. The general agency contract made with 
plaintiff, one of the sons, on the death of I., six years later, and which 
provided for commissions on renewal premiums for nineteen years, and 
extended this provision to the policies issued through the old agency, 
provided for a deduction of 2% per cent for collecting, when the agent 
did not collect the premiums, and in later contracts between plaintiff 
and the company, the provision was for deduction of 2 per cent for 
collecting, when he did not collect the premiums. Held, the provision 
in each of the contracts after the first as to the amount of deduction 
for collecting, being general in its terms, and not limited to the 
policies written under the particular contract, displaced its pred- 
ecessor, and applied to all subsequent renewal premiums, whatever 
contract the policies were written under. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


AGEN TS—CONTRACTS—PRACTICAL CONSTRUCTION. 

If a contract of general agency for a life insurance company be doubtful 
as to whether a provision thereof for deduction of 2 per cent for col- 
lecting when the premiums are not collected by the agent applies, not 
only to premiums issued under that contract, but to those issued under 
previous contracts, the first of which provided for deducting of the 
“cost of collecting,” and others of which provided for a deduction of 
2% per cent under such circumstances, the practical construction that 
it did so apply given by the parties in negotiations for termination of 
the agency, and after its termination, should control. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 
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Error from District Court, Dallas County; E. B. Muse, Judge. 

Action by Sidney Reinhardt against the Washington Life In- 
surance Company and another. Judgment for plaintiff.  De- 
fendants bring error. Reversed and rendered. 


Locke & Locke for Plaintiffs in Error. 
ETHERIDGE & McCormick, for Defendant in Error. 


Tasor, J. 

Sidney Reinhardt brought this suit against the Washington 
Life Insurance Company of New York, and by his original pe- 
tition sought to recover, among other small amounts not neces- 
sary to state, $1,411.26 as a commission at the rate of 7% per 
cent on $18,816.82 of premiums, and $4,284 as a commission at 
the rate of 5 per cent on $856,850 of premiums collected by said 
insurance company on policies negotiated by the plaintiff as its 
agent located in the city of Dallas, Tex. The company answered, 
admitting collection of the premiums, and, with the exception of 
commissions which it alleged it had paid the plaintiff, Reinhardt, 
on certain of its premiums, it admited liability for a commission 
of 5% per cent on the sum first mentioned, and 3 per cent on 
the sum last mentioned, which amount it alleged it had tendered 
to plaintiff and he had refused to accept. The dispute, therefore, 
between the plaintiff and the defendant company related to the 
rate of commission to which the plaintiff was entitled; the dif- 
ference between that claimed and that admitted being 2 per cent. 
Pending the suit an agreement was made whereby the plaintiff 
accepted, without prejudice to his rights in the controversy over 
the difference of 2 per cent, the sum previously tendered by the 
company, and thereupon he filed an amended petition wherein 
judgment was sought against the insurance company for the dif- 
ference of 2 per cent on premiums of $135,554.60, collected by 
said company, partly before, but mostly after, the institution of 
the suit and during its pendency. By plaintiff’s amended petition 
the Pittsburgh Life & Trust Company was made a party de- 
fendant, and judgment was sought against it as well as the 
Washington Life Insurance Company of New York; the alle- 
gation as to the liability of the Pittsburgh Company being that 
it had taken over the business and assets of the New York Com- 
pany and had assumed its obligations. ‘The specific sum claimed 
was $2,711.09. The companies defended on the grounds that 
the plaintiff under the terms of his contracts had no right to the 
2 per cent commission claimed, and that at the time of the ces- 
sation of his agency the contracts were so interpreted by him- 
self and the New York Company, and a supplemental agree- 
inent made between them to that effect. Upon the conclusion of 
the evidence the court instructed the jury to return a verdict in 
favor of the plaintiff for $2,711.09, the amount sued for by him, 
with interest thereon at the rate of 6 per cent per annum from 
January 1, 1910, and refused the defendants’ request for a per- 
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emptory instruction in their favor. The jury returned a verdict 
in accordance with the court’s instruction, upon which judgment 
was rendered in favor of the plaintiff against both defendants 
for the sum of $2,793, and they bring the case to this court by 
writ of error. 

It appears that there were five agency contracts successively 
in force between the plaintiff and the defendant the Washington 
Life Insurance Company of New York. The first, made May 2: 
1893, was with the firm of I. Reinhardt & Son, composed of 
Isadore Reinhardt, Solomon Reinhardt and the plaintiff, Sidney 
Reinhardt. Solomon Reinhardt afterwards retired, and Isadore 
Reinhardt died, and the plaintiff succeeded to their interest. The 
other contracts were with the plaintiff Sidney Reinhardt alone, 
doing business under the firm name of I. Reinhardt & Son, and 
were made October 24, 1899, March 30, 1905, February 23, 
1906 and December 18, 1906, respectiv ely. Each of the contracts 
‘ declares, in substance, that the agency is created for the purpose 
of procuring applications for life insurance and effecting such 
insurance as shall be satisfactory to the Washington Life In- 
surance Company, and for the purpose of collecting and promptly 
paying over all premiums when collected. None of the contracts 
contain any provision for the continuance of the agency to any 
particular date or for any particular period, except the contract 
of March 30, 1905, which provides that, “unless terminated by 
either party in accordance with the printed provisions above, 
this contract shall continue until December 3%, 1905.” The 
contract of May 23, 1893, however, provides that “either party 
thereto may terminate it by giving to the other thirty days’ notice, 
in writing, to that effect, and that the company may, at any time, 
for good and sufficient cause, discontinue the agency.” The con- 
tracts of October 24, 1899, and March 30, 1905, provide: “Ei- 
ther party hereto may at any time terminate this agreement by 
giving to the other thirty days’ notice in writing to that effect, and 
it is further agreed that the company may at any time, for good 
and sufficient cause, and without such notice, terminate this 
agreement.” The contracts of February 23, 1906, and of De- 
cember 18, 1906, provide that contract and agency created there- 
by may be terminated in any one of the following ways: “(1) 
By the said company, at any time, without notice, for good and 
sufficient cause; (2) by the said company, at any time, without 
the assignment of any cause, but on giving to the said manager 
(Reinhardt) thirty days’ notice in writing; (3) by the said man- 
ager, subject to the provisions of the last preceding para- 
graphs, at any time, on giving to the said company thirty 
days’ notice in writing.” The second, third and fourth con- 
tracts further provide’ that the appointment of the plaintiff, 
Sidney Reinhardt, as manager for the purpose of procuring 
applications for life insurance, etc., was subject to the con- 
dition that the Washington Life Insurance Company should 
continue to be legally authorized to transact business in the dis- 
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trict named therein, but should its authority be at any time re- 
voked or otherwise terminated, or should said company cease 
to do business in said district, then the agreement should not 
bind the company for any liability for a discontinuance of the 
agreement during such period, as the company should not do 
business in such district. The last contract also contains this pro- 
vision, and in addition thereto, which is not found in the other con- 
tracts, the following: “But said company shall be liable to the 
said manager for renewal commissions to which said manager 
may have become entitled prior to such discontinuance under this 
or previous contracts.” 

With reference to compensation to be allowed the general 
agents of the company on policies issued through their instru- 
mentality, the contract of May 23, 1893, provides as follows: 
“On the renewal premiums of the second and subsequent years 
paid to said company on the above policies 74 per cent limited 
as stated below. * * * The commissions, as above, less the 
cost of collection, if any, subject to the stipulations and limita- 
tions herein contained, shall be paid to said general agents during 
the continuance of this agency or for ten years after the death of 
Isadore Reinhardt or after his agency ceases, provided they shall 
continue to act exclusively as general agents for the said com- 
pany for the term of three years.” The contract of October 24, 
1899, provides: “On the renewal premiums of the second and 
eighteenth subsequent years paid to said company on the above 
policies, except five annual payment and double endowment poli- 
cies a commission of 7% per cent. On the renewal premium of 
the second and subsequent years paid to said company, on five 
annual payment and double endowment policies (the latter for 
ten years only) a commission of 5 per cent. ‘The commission, 
as above, less the cost of collection, subject to the lien, assign- 
ment stipulations and limitations herein contained, shall be paid 
to said general agent as herein stipulated.” The contract of 
March 30, 1905, provides: “On renewal premitims for nine 
subsequent years paid to said company on above policies five 
annual payments, double endowment, N. P. and annual divi- 
dend policies * * * 7% percent. On renewal premiums for 
four subsequent years on five annual ge ype and ten subsequent 
years on double endowment policies 5% per cent. No renewal 
commission on N. P. policies. On annual dividend policies four- 
teen renewals of five per cent. ‘The commissions, as above, less 
the cost of collection, subject to the lien, assignment, stipulation 
and limitations herein contained, shall be paid to said general 
agent as herein stipulated.” ‘The contract of February 23, 1906, 
provides: Classes A, B, and C: “Second year renewal 7% per 
cent and not to exceed eighteen subsequent renewals of 714 per 
cent.” Class D: “Second year renewal 7% per cent and not to 
exceed eight subsequent renewals of 7 ue per cent.” Class E: 

‘Ten renewals of 5 per cent.” Class F: “Touauents: renewals of 


ma] 


72 per cent. On all nonparticipating plans except term and 
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preferred class five renewals of 5 per cent. On preferred class 
plans, nonparticipating, fourteen renewals of 5 per cent.” The 
contract of December 18, 1906, provides: “Phe compensation 
of the said manager for all services (other than the collection and 
remittance of premiums on policies dated prior to January 1, 
1907, and not issued through his instrumentality) rendered by 
him during the continuance of this agreement, shall be as stated 
in the following sections of this agreement designated as A and 
B, respectively. * * * (B) Renewal Commissions. On all 
policies issued with annual premiums or installments thereof 
a commission of seven and one-half per cent of the premiums 
collected and ee by the said manager will be paid for a term 
of nine years; i. from the second to the tenth years inclusive, 
except, that ae renewal commission will not be paid on term 
policies, and that on endowment policies with less than twenty 
annual premiums the rate of such renewal commission will be 
5 per cent. * * * In consideration of the collection and 
remittance to the said company, by said manager, of premiums 
on policies dated prior to January 1, 1907, and not issued through 
his instrumentality, and for which premiums the said company 
may furnish recente to him, the said company agrees to pay to 
said manager 2 per cent of such premiums as and when remit- 
ted.” Each of said contracts, except the fifth, further provides: 
“The said general manager agrees to collect for and remit to 
the said company for a remuneration of 2% per cent all or any 
premiums due in his district on policies not issued through his 
instrumentality, such as said.company may furnish receipts for 
signed by one of its officers.” And the second, third, fourth, and 
fifth provide: “It is understood and agreed that the renewal 
commissions on the business of I. Reinhardt & Son standing 
on the books of the company on the 24th day of October, 1899, 
shall be continued and paid as if section 13 of contract dated 
,Oct. 24, 1899, had formed a part of the old contract of May 
23, 1893.” 

In addition to the foregoing, the first contract provides that: 
“\Vhen premiums upon policies of the said general agent are 
not collected by said general agent the cost of collecting such 
premiums shall be deducted from the commission to be allowed 
on said premiums.” The second and third provide that: “When 
premiums upon polices of the said general agents are not col- 
lected by said general agent, 2! per cent for collecting such 
premiums shall be deducted from the commission to be allowed 
on said premiums.” The fourth and fifth provide that: “When 
premiums upon policies issued through the instrumentality of 
said manenger but not collected by him, shall be subject to a deduc- 
tion of 2 per cent, of such premiums from the commissions al- 
lowed on said premiums to said manager.” Under each of the 
first four contracts a “flat” allowance is provided for of such a 
sum as, in connection with the collection of commission on pre- 
miums on policies written through other agencies, makes up a 
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total of $416.66 per month or $5,000 per year. Under the last 
contract, such an allowance of $375 per month is provided for, 
without regard to the amount derived from such collection com- 
mission. Each of said contracts further provides: “Commis- 
sions shall accrue only as the premiums are paid to the com- 
pany in cash.” It was shown that occasionally Texas policy- 
holders would remove to other states, and that policyholders of 
states other than Texas would remove to Texas; that in most of 
the removals from Texas the plaintiff, Reinhardt, continued to 
collect the premiums, but in some instances policyholders pre- 
ferred to pay at nearer points. In that event, the renewal re- 
ceipts were forwarded by the company to the point preferred 
by the policyholder, and a collection charge was deducted from 
the plaintiff's commission. In all cases, however, where the 
premium was remitted direct to the home office of the company, 
no deduction was made by the company from the renewal com- 
missions of the plaintiff. The defendant the Washington Life 
Insurance Company withdrew and quit doing business in Texas 
because of what is known as the “Robertson Act,” passed by the 
Legislature in 1907, and the plaintiff's agency ceased on June 
30, 1907. Up to the time the company retired from the state the 
plaintiff, Reinhardt, was uniformly furnished with receipts for 
the renewal premiums, but after that time such receipts were 
not furnished. All premiums on which commissions are claimed 
in this suit were collected after the Washington Life Insurance 
Company withdrew from Texas, and none of them was collected 
by the plaintiff. Since June 30, 1907, the insurance company 
has been paid in renewal premiums by Texas policyholders, whose 
policies were written through the instrumentality of defendant 
in error, $135,354.60. Of such renewal premiums so paid, $62,- 
063.18 was paid on policies written under the first contract, 
$40,014.13 on policies under the second contract, $10,255.56 on 
policies under the third contract, $20,936.72 on policies under 
the fourth contract, and $2,284.91 on policies under the fifth 
contract. The Pittsburgh Life & Trust Company took over the 
assets and business of the Washington Life Insurance Com- 
pany, assumed said agency contracts, and some time thereafter 
concluded to comply with the Robertson act and do business in 
the state of Texas. After this the last-named company desired 
plaintiff to enter into an agency contract with it, but he declined 
to do so. Prior to its retirement from Texas, certain corres- 
pondence took place between the Washington Life Insurance 
Company and the plaintiff in relation to the Robertson act and 
a probable termination of plaintiff’s agency. In a letter of date 
May 17, 1907, the plaintiff, among other things touching the 
Robertson act, wrote: “For our part we are not able to see how 
the company can comply with the law. * * * It is our idea 
that, if the company intends to cease writing new business in 
Texas, further expenses and effort to attempt to do business 
would be futile, and in such an event the wisest course to pursue 
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would be to adjust conditions accordingly, and, until ‘this ob- 
noxious (act) is repealed, carefully look after our renewals, and 
await the time when we can renew our energies and efforts under 
more favorable conditions.” May 21, 1907, Tatlock, president of 
the company, wrote: “It is not our intention to comply with 
the law. * * * We must assume, of course, that the law 
will not be repealed this year. On this assumption, and in view 
of what you say regarding the impossibility of building up an 
organization unless the company decides to stay in the state, 
we deem it best to give you notice at this time that your con- 
tract must be modified as of June 30th, so far as the payment of 
allowances to you is concerned.” On May 27, 1907, the company 
wrote the plaintiff as follows: “Further consideration of the 
new ‘Texas law shows us that unless we are willing to comply 
with the tax provisions thereof we must withdraw from the 
state before July 1oth.: Inasmuch as that date is not far off, 
we must come to an early decision and | am writing to you to-day 
to present the three alternatives of possible action and to ask 
you your views upon them. The question under discussion, of 
course, relates solely to the collection of old business. First. It 
is possible for the collections to remain in your Dallas office, con- 
tinue to be made by you and you to pay the state tax thereon in 
place of the collection fee which you would have to pay in case 
the premium were collected through some other agency. I merely 
mention this because it is one of the alternatives. I do not see 
how it can meet with your approval. Second. Notices can be 
sent that all Texas premiums are hereafter to be paid at the 
home office of the company in New York. In this case you would 
be charged the collection fee under your contract of 2 per cent. 
Third. It has occurred to us that perhaps you might think that 
the time has come for us to open an office in Oklahoma. If this 
is the case we are willing to enter Oklahoma for new business, 
under your supervision and in your name, such offices to be your 
agency and run at your expense. In this case the Texas col- 
lections could be made by you without charge for collection fee 
or for tax if made from the Oklahoma office.” On July 4th 
plaintiff replied that: “After careful and thorough investigation 
and consideration of the question of doing business in Oklahoma, 
we have reluctantly come to the decision that at this time we 
could not do the company nor ourselves justice in opening an of- 
fice and organizing an agency in that territory. Having arrived 
at this decision to-day, it is only proper that we communicate 
with you immediately advising you of our inability to take care 
of the collection of Texas renewals, so that you may have timely 
opportunity to notify the assured as to the payment of premiums 
direct to the home office.” Following these letters the com- 
pany rendered weekly statements to the plaintiff of premiums 
collected by it, and on July 30, August 7, August 14, and August 
21, 1907, respectively, remitted to plaintiff the commission due 
thereon, less the collection charge of 2 per cent. These remit- 
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tances were made in the forms of checks or drafts, accompanied 
by vouchers which the plaintiff was requested to sign and re- 
turn to the company. The checks were accepted, indorsed, and 
the money collected on them by the plaintiff, but only one of the 
vouchers was signed and returned by him. On August 20, 1907, 
the plaintiff wrote the company, acknowledging receipt of the 
remittance of August 14th and stated, in effect, that he had been 
advised by his attorneys that he was entitled, under the condi- 
tions of the agency contract, to full renewal commissions, and 
was not chargeable with the 2 per cent which the company had 
deducted as collection charges. The record does not suggest 
any want of ability, efficiency, loyalty, or fidelity on the part of 
the plaintiff, Reinhardt. On the contrary, it appears that the serv- 
ices rendered by him through all the years of his agency proved 
satisfactory to the insurance company. 

‘There are two assignments of error: ‘he first is that the 
trial court erred in refusing the defendants’ specially requested 
charge -No. 1, directing a verdict in their favor. The second as- 
serts that the court erred in peremptorily instructing the jury to 
return a verdict in favor of the plaintiff and against the defend- 
ants for $2,711.09, with interest at 6 per cent from January 1, 
i910. The propositions contended for by the plaintiffs in error, 
among others, which, in the view we take of the case, need not 
be stated, are practically, if not identically, the same under each 
of these assignments, and are as follows: (1) “The agency con- 
tracts sued on contemplate the deduction of a collection charge 
from the commission otherwise payable to the plaintiff, when 
from termination of his agency or other cause the premiums are 
not collected by him.” (2) “The negotiations between the plain- 
tiff and the company attending the termination of the agency, 
and their course of business following the same, constitute an 
agreement for the deduction of 2 per cent of all premiums col- 
lected by the company on policies written by the plaintiff.” (3) 
“The negotiations between the plaintiff and the company attend- 
ing the termination of the agency and their course of business fol- 
lowing the same constitute an interpretation by them of the col- 
lection charge provision of the agency contracts, and effect should 
be given to such interpretation.” (4) “The propriety of the de- 
duction is not affected by the circumstance that the company does 
not longer intrust the premiums to the plaintiff for collection.” 

[1] After careful consideration of the question in the light of 
the record before us, and the exhaustive briefs of the respective 
counsel of the parties, we have reached the conclusion that the 
agency contracts sued on contemplate, as contended by the plain- 
tiff in error, that, when from the termination of his agency or 
other cause the renewal premiums were not collected by the plain- 
tiff, a deduction of as much as 2 per cent of such premiums 
should be made as a céllection charge. We do not concur in the 
view entertained by counsel for defendant in error to the effect 
that the provisions under which plaintiffs in error claim the 
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right to make this deduction and the provisions whereby the de- 
fendant in error agrees to collect and remit to the company, for 
a remuneration of 2 per cent, such premiums on policies not 
issued through his instrumentality as the company furnished him 
receipts for are reciprocal. Nor do we agree with the contention 
that the clause in the fifth contract to the effect that the company 
should be liable to defendant in error for renewal commissions 
to which he may have become entitled prior to the discontinuance 
of his agency under that or the previous contracts alone survived 
the termination of the agency, and therefore affords the sole 
criterion by which must be measured the rights of the agent 
and the lability of the principal. We agree in the main with the 
views expressed by counsel for the plaintiffs in error, and shall 
adopt largely his line of argument. The provision of the con- 
tract under which the deduction of 2 per cent is sought to be 
justified is couched in plain and unambiguous language, and no 
fraud or mistake is claimed, nor was there any extraneous evi- 
dence submitted to show any mutual understanding .thereof 
in accordance with the plaintiff's contention. This provision in 
each of the contracts is general in its terms, is without limitation 
or qualification, and under elementary rules must have general 
effect. Laughter vs. Seela, 59 Tex. 177. The idea that the de- 
duction provision and the provision for a collection fee on poli- 
cies not issued by the plaintiff are compensatory or reciprocal 
seems to be based on testimony tending to show that occasionally 
Texas policyholders would remove to other states, and that in 
some such cases their premiums would be collected by agents of 
the insurance company in such state. The effect of the argu- 
ment, as we understand it, is that, because the plaintiff could not 
collect premiums on the policies of other agents after the ter- 
mination of his agency and so earn the collection fee mentioned, 
he should not have to so suffer any deduction from the com- 
mission on his own policies, although the actual work of collect- 
ing the premiums was performed by others; that, in view of such 
probable loss and to avoid the same, the two compensatory stipula- 
tions were inserted in the contracts. The contention is not sound. 
The removal of ‘Texas policyholders to other states was in the 
language of the witness “only an occasional occurrence,” and 
in most of such removals the plaintiff continued to collect the 
premiums. The contingency of such removals, therefore, must 
have been of little consequence to either party. If the sole pur- 
pose of the provision in question was to authorize a deduction 
in the case of Texas policyholders who removed to other states 
and whose premiums on that account were not collected by the 
plaintiff, it is, indeed, singular that such general language as 1s 
found in the provision was selected by the parties to express so 
limited an intention. Much more singular is it that they should 
select, not the same, but substantially the same, language five 
different times in a period of about fourteen years to express 
such intention. Again, if they were intended to be compensatory, 
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in the sense which plaintiff urges, they doubtless would have 
provided that the amount of the premiums on which the plain- 
tiff should earn the collection fee should be precisely the same as 
the amount of the premium on which plaintiff's commission 
should be reduced by the deduction of a collection charge. This 
they did not do. There is no intrinsic or extrinsic evidence in the 
record of any intention that the one provision should be the recip- 
rocal of the other, and without some such evidence we would not 
be authorized to say that such was the intention of the parties to 
the contract. The language of the provisions clearly imports that 
they were intended in the one case to give, and in the other to 
withhold, a fair compensation for services rendered or not 
rendered in collecting the premiums. 

[2,3] The contention that the clause of the fifth contract read- 
ing, “But said company shall be liable to the said manager for 
renewal commissions to which said manager may have become 
entitled prior to such discontinuance under this or previous con- 
tracts,” alone survived the termination of the agency, and con- 
sequently affords the sole criterion by which must be measured 
the rights of the agent and the liability of the principal, is equally 
untenable. Plaintiff’s right to renewal commissions does not de- 
pend upon the provision here referred to alone. If the contracts 
entered into prior to the one in which this provision is found had 
expired and with them all right to renewal commissions, save 
as such right may exist by reason of such provision, then,no 
commission at all is payable to the plaintiff. The provision does 
not attempt to restore any right that has ceased; nor does it 
attempt to give any new or larger compensation than before. 
It merely provides for a continuance of existing rights. That the 
rights to such commissions did not cease upon the expiration 
of the contracts is shown, not only by the plain terms of the con- 
tracts promising commissions over a long series of years and 
providing for the payment of a less sum in case a premium 
should not be collected by plaintiff, but also by the fact that the 
insurance company paid such commissions to the plaintiff for a 
number of years, and he accepted them. Therefore the right to 
such commissions having continued after the expiration of the 
respective contracts and until the termination of the agency under 
the fifth contract, there is no authority for saying that they ceased 
except as preserved by the provision in question. It is clear that 
said provision continued only such right as existed under the 
contracts executed prior to the execution of the contract of De- 
cember 18, 1906. What right then existed must be determined by 
the terms of the previous contracts, and, looking to them, we 
think the conclusion cannot be escaped that they unquestionably 
contemplate the deduction of 2 per cent of all renewal premiums 
not collected by the plaintiff as a collection charge. Neither the 
stipulation that “commissions shall accrue only as the premiums 
are paid to the company in cash,” nor the one to the effect that 
“the said manager agrees to collect and remit to the said com- 
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pany for a remuneration of 2 per cent such premiums on policies 
not issued through his instrumentality as the company may fur- 
nish him receipts for,” and the fact that such receipts were not 
furnished after the agency ceased, militates against the conclu- 
sion reached. The contention that it was a violation of duty un- 
der the contracts and a breach thereof to omit to send plaintiff the 
renewal receipts for collection cannot be maintained. The com- 
pany was not bound by the contracts to permit plaintiff to col- 
lect the renewal premiums, and to transmit to him the renewal 
receipts for that purpose. There is no promise in any of the 
contracts that the collection of the renewal premiums shall be 
intrusted to the plaintiff for any time whatever. On the contrary 
each of the contracts provides, as has been seen, that the agency 
may be terminated at any time for any cause on thirty days’ 
notice. It is clear, therefore, that when the employment was 
terminated in accordance with that provision, or was terminated 
by mutual consent, the company violated no duty, and breached 
no contract, by ceasing to send plaintiff the renewal receipts. 

[4] But it is contended that the contract of May 23, 1893, 
simply provides for the payment of “cost of collecting” premiums 
on policies not issued by the plaintiff, and that the undisputed 
evidence is that the collection of these premiums involved the 
insurance company in no cost whatever. This contract, it is 
true, does not specifically state the amount which might be de- 
ducted from plaintiff's commissions as a collection charge on 
premiums not collected by him. It simply provides for the de- 
duction of the “cost of collecting” the premiums, but we think 
this provision was displaced as to premiums subsequently col- 
lected by the corresponding provision of the contract of October 
24, 1899. The record discloses that the contract of May 23, 
1893, was with Isadore Reinhardt, Solomon Reinhardt, and the 
plaintiff, Sidney Reinhardt; that Solomon Reinhardt retired 
from the firm, and that Isadore Reinhardt died August 10, 1899. 
Thereupon the contract of October 24, 1899, a new contract, 
was made. This contract constituted the plaintiff alone the agent 
of the company, and gave to him substantially the same powers 
as formerly had been conferred upon the firm. The old contract 
promised renewal commissions “during the continuance of the 
agency or for ten years after the death of Isadore Reinhardt, or 
after his agency ceased.” It seems quite clear to us that it was 
the intention of the parties to change by the new contract or 
contract of October 24, 1899, the basis of renewal compensation 
on business written under the first contract. This is indicated 
and the change effected by that clause of the contract which reads 
as follows: “It is understood and agreed that the renewal com- 
missions on the business of I. Reinhardt & Son standing on the 
books of the company on the twenty-fourth day of October, inst., 
shall be continued and paid as if section 13 of the new contract 
of this date had formed a part of the old contract of May 23, 
1893.” By section 13, here referred to, commissions were prom- 
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ised on each policy of the class mentioned in said contract for 
the second and for eighteen subsequent years of its life; that is, 
in all, for nineteen years, instead of for merely ten years follow- 
ing the, death of Isadore Reinhardt.. Therefore, as the contract 
of May 23, 1893, had been in force for.six years and five months, 
this change amounted to an extension of the commission period 
from about two years and seven months in the case of a policy 
written at the commencement of the agency to nine years in the 
case of a policy written just before its expiration. In this same 
contract of October 24, 1899, the deduction provision which in the 
contract of May 23, 1893, had theretofore provided that, “when 
premiums upon policies of the said general agents are not col- 
lected by said general agents, the cost of collecting such pre- 
miums shall be deducted from the commission to be allowed 
on:said premiums,’ was changed to read as follows: “When 
premiums upon policies of the said general agent are not col- 
lected by said general agent, 2% per cent for collecting such 
premiums shall be deducted from the commission to be allowed 
on said premiums.” From these provisions and the practically 
unbroken course of dealing uniformly extending over a long 
period of time, it is manifest, we think, that by the contract of 
October 24, 1899, the parties intended to and did substitute for 
the indefinite amount of compensation promised under the first 
contract the definite amount of 24% per cent. Thereafter com- 
missions accrued and were paid, it seems,.not under the first 
contract, but under the provision of said contract of October 24, 
1899, applicable thereto. As suggested by counsel for plaintiff 
in error, the reason for the change may have been a desire for 
uniformity of compensation to avoid the necessity of separate 
bookkeeping for the business written under the two contracts. 
The old contract gave commissions for a shorter period than the 
new. It provided that, if the premiums were not collected by I. 
Reinhardt & Son, the cost of collection should be deducted. This 
was an indefinite expression, requiring doubtless considerable 
work of accounting the result of which could only be approxi- 
mate. By the new contract the commission period was made uni- 
form and the deduction of a definite percentage for cost of col- 
lection agreed upon. So also it would seem that each deduction 
provision was displaced by the corresponding provision of the 
succeeding contract, and that as all premiums in question were 
collected after the execution of the contract of December 18, 
1906, the last contract, the amount of the deduction is regulated 
by the provision of that contract, namely, 2 per cent of the pre- 
miums. Each of the other three contracts, like that of October 
24, 1899, is general in form, and none contains any provision 
restricting its operation to the business done thereunder. On the 
contrary, the contracts of March 30, 1905, and February 23, 
1906, each repeats the agreement with respect to the commissions 
payable on business under the first contract, that the renewal 
commissions on the business of I. Reinhardt & Son, standing 
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on the books of the company on the twenty-fourth day of Oc- 
tober, 1899, should be continued and paid as though section 13 
of said contract of October 24, 1899, had formed a part of the 
old contract of May 23, 1893. The deduction clause of each 
contract covers the same subject-matter, namely, the future col- 
lection of premiums on policies issued by the plaintiff. Each 
of said clauses is general in its terms, and is not limited to the 
policies written under the particular contract. It would seem 
from these facts that each later provision displaced its pred- 
ecessor. This is indicated by the general nature of the contracts, 
because each of them in some way relates to or provides for 
the business written under some of the preceding contracts. 

[5] Again, the negotiations between the plaintiff and the in- 
surance company attending the termination of the agency, as 
shown by the correspondence referred to in a former part of this 
opinion, and their course of business following the same, con- 
stituted an interpretation by them of the collection charge pro- 
vision of the agency contracts. ‘This interpretation. was, we 
think, that the 2 per cent deduction provision contained in the 
contract of December 18, 1906, was of all such provisions alone 
in force, and applying the familiar principle that, if the construc- 
tion of a contract be doubtful, the practical construction given 
it by both parties shall control its interpretation, we hold 
that in this case effect should be given to the said interpretation 
of the plaintiff and the insurance company. 

[6] We are further of opinion that the negotiations between 
the plaintiff and the defendant the Washington Life Insurance 
Company attending the termination of the agency and _ their 
course of business following the same, as disclosed by the cor- 
respondence referred to, and other evidence in the case, con- 
stitute an aprvemmnnt, supported by a sufficient consideration, for 
the deduction of 2 per cent of all premiums collected by the 
company on policies written by the plaintiff. It seems to be well 
settled that an executory contract may be changed at any time by 
agreement, and the change in the obligations and rights of one 
party will constitute a sufficient consideration for the change in 
the obligations and rights of the other. The defendant the 
Washington Life Insurance Company ceased to do business in 
Texas evidently because it regarded the acts of the Legislature 
commonly known as the “Robertson Act’ and the “Gross 
Receipts Tax Act” inimical to its interest, and thought 
that, because of the new conditions imposed upon it by 
said acts, it could not safely do business under them. In 
this view the plaintiff concurred. In his letter to the company 
bearing date May 17, 1907, he said: “For our part we are not 
able to see how the company can comply with the law.” Many 
insurance companies were retiring from the state, and it would 
seem that the situation justified the parties in discussing the mat- 
ter and in making a new agreement mutually satisfactory and 
just, in view of the changed conditions. Realizing this, the 
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plaintiff in his letter of May 17th, above referred to, wrote the 
following: “It is our idea that if the company intends to cease 
writing new business in Texas * * * the wisest course 
to pursue would be to adjust conditions accordingly, and until 
this obnoxious [legislation] is repealed, carefully look after our 
renewals and await the time when we can renew our energies 
and efforts under more favorable conditions.” On May 27th 
the company wrote the plaintiff that three courses seemed to be 
open for the collection of the renewal premiums: First. The 
plaintiff might continue to collect in Texas the renewal pre- 
miums, himself paying the state tax. Second. It was stated: 
“Notices can be sent that all Texas premiums are hereafter to 
be paid at the home office of the company in New York. In this 
case you would be charged the collection fee under your contract 
of 2 per cent.” Third. The plaintiff might represent the com- 
pany in Oklahoma, opening an office there, and collecting there 
the Texas premiums. On July 4th the plaintiff replied that 
“after careful and thorough investigation and consideration of 
the question of doing business in Oklahoma, we have reluctantly 
come to the decision that at this time we could not do the com- 
pany nor ourselves justice in opening an office and organizing 
an agency in that territory. Having arrived at this decision to- 
day, it is only proper that we communicate with you immediately 
advising you of our inability to take care of the collection of 
Texas renewals, so that you may have timely opportunity to 
notify the assured as to the payment of premiums direct to the 
home office.” Accordingly, policyholders were notified to pay 
premiums direct to the company, which they did, and the company 
rendered weekly statements to the plaintiff showing the amount of 
premiums collected by it, and that the commission due him thereon 
was equal to that stipulated in the original contracts less a collec- 
tion charge of 2 per cent. Four remittances of commissions were 
made to him in accordance with these statements and accepted by 
him. No objection appears to have been made to the company’s 
statement in its letter of May 27th, nor was any complaint made of 
the deduction of the 2 per cent as a collection charge until August 
20, 1907, after his attorneys had advised him that in their opinion 
the deduction was unauthorized, and even then the later remit- 
tance of August 21st was accepted notwithstanding the deduc- 
tion. Thus it appears, we think, that by mutual understanding 
the company gave up its business in Texas, and that the plaintiff 
lost the profits on the business which he would have written had 
the company remained in the state, and agreed that for pre- 
miums collected by the company his commissions should be 2 
per cent less than stipulated in the antecedent contracts. The 
authorities are that a new agreement made under such circum- 
stances is supported by a sufficient consideration, and is valid and 
binding. City of Galveston vs. Railway Co., 46 Tex. 435; 
Caples vs. Port Huron Engine & Thresher Co., 131 S. W. 303; 
Proctor Coal Co. vs. Strunk, 123 Ky. 520, 96 S. W. 603, and 
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cases there cited; Foley vs. Storrie, 4, Tex. Civ. App. 377, 23 
S. W. 442. 

It follows from what has been said that in our opinion the 
district court should have instructed a verdict for the defendants, 
instead of for the plaintiff. It is therefore ordered that the 
judgment of that court be reversed, and that judgment be here 
rendered for plaintiffs in error. 

Reversed and rendered. 


On Motions for Rehearing and Additional Conclusions of 
Fact. 


Appellant’s motion for a rehearing presenting nothing that 
leads us to the conclusion that we erred in our original opinion, 
the same will be overruled. We make, however, the following 
additional findings of fact :— 

“At a meeting of the board of directors of the Washington 
Life Insurance Company held at the home office of the company 
in the city of New York on the 26th day of June, 1907, it was 
resolved as follows :— 

“First. That at the end of the 30th day of June, 1907, this 
company wholly cease to do any life insurance business within 
the state of Texas, and that, from and after said date, no life 
insurance business of any kind shall be done by this company 
within the state of Texas till the further order of the board. 

“Second. That any and all permits and licenses to do business 
within the state of Texas heretofore granted by said state to 
this company, or to any and all representatives or agents of this 
company, be and the same hereby are surrendered to said state, 
such surrender to take effect at the end of the thirtieth day of 
June, 1907. 

“Third. That the authority of all officers, agents and persons, 
including I. Reinhardt & Son, of Dallas, to represent this com- 
pany within the state of Texas in any manner whatsoever, in- 
cluding the matter of acknowledging the service of legal process, 
and including also the soliciting of insurance, the collection of 
premiums, the delivery of policies and receipts, and the doing of 
any sort of life insurance business within said state, be, and the 
same hereby is, revoked, such revocation to take effect at the 
end of the 30th day of June, 1907.” 


Motion for rehearing is overruled. 





Runyan et al. vs. Runyan. 


SUPREME COURT OF ARKANSAS. 


RUNYAN ET AL. 
vs. 


RUNYAN.* 


LIFE INSURANCE—CONSTRUCTION—CONFLICT WITH BY- 
LAWS. 


The rights of the parties cannot be affected by any provisions of the by- 
laws or constitution of a life insurance association which conflict 
with the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
LIFE INSURANCE—CONSTRUCTION OF POLICY—BENEFICIA- 
RIES. 


A life policy, providing that the proceeds should be paid “to the widow, 
heirs, or such beneficiary as may be designated” by insured, required 
the entire amount of the policy to be payable to the classes named 
therein in the order named in the absence of a designation otherwise, 
so that the widow would be entitled to the proceeds of the policy 
to the exclusion of insured’s children and heirs. 


(For other cases, see Insurance, Cent. Dig. § 1945; Dec. Dig. §$ 778.) 


Appeal from Circuit Court, Columbia County; George W. 
Hays, Judge. 

Action by Florida Runyan against George Runyan and others. 
From a judgment for plaintiff, defendants appeal. Affirmed. 


STEVENS & STEVENS, for Appellants. 
Ling & Hawkins, for Appellee. 
FRAUENTHAL, J. 

This was an action instituted by Florida Runyan, the plaintiff 
below, to recover upon a certificate of insurance issued upon 
the life of Jordan Runyan, in which she claims that, as his 
widow, she was named as the sole beneficiary. Upon the death 
of Jordan Runyan, he left surviving him two children as his only 
heirs in addition to his said widow. These children claimed that 
they were joint beneficiaries with the widow under said certifi- 
cate of life insurance, and demanded from the Benefit Associa- 
tion issuing same their proportionate part thereof. This action 
was instituted by said widow against the Benefit Association 
and said two children. The Benefit Association made no de- 
fense against a recovery on the policy, but deposited the amount 
thereof in court. The litigation then proceeded between the 
widow and children as to their respective claims for the fund. 
The complaint alleged that Jordan Runyan was a member of a 
fraternal organization in connection with which the Benefit As- 
sociation issued to him a written certificate or policy of life 





* Decision rendered, Jan. 1, 1912. 142 S. W. Rep. 519. 
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insurance whereby it contracted and agreed, upon satisfactory 
proof of his death, to pay $200 “to his widow, heirs or such bene- 
ficiary as he might designate in writing on the reverse side of 
said policy.” It was further alleged that he had never designated 
any beneficiary, and that, by the terms of the policy, it was pay- 
able solely to the plaintiff as the widow of said Jordan Runyan. 
The two children of Jordan Runyan filed an answer, in which 
they claimed that the widow and the heirs were jointly the bene- 
ficiaries of the insurance fund, and that, on this account, they 

were entitled to recover same jointly with the plaintiff. They 
did not deny the issuance of said insurance certificate or policy 
set out in the complaint, nor did they deny that it was made 
payable in the terms and manner therein alleged. In substance, 
they alleged, as grounds why they were joint beneficiaries with 
the widow of said insurance money, the following: (1) That 
said Benefit Association, by its constitution, provided that a 
person on becoming a member of the fraternity became also a 
member of said Benefit Association, and that his legal represent- 
atives became thereby entitled to the benefit fund upon his death; 
(2) that it was a custom and rule of this Benefit Association to 
pay the insurance money to the widow and heirs in event the 
insured did not designate a beneficiary ; and (3) that by the rules 
and constitution of the Benefit Association it became the duty of 
the chief officer of the lodge to which the deceased member be- 
longed to furnish to the treasurer thereof notice of the death 
of said member, the physician’s certificate, and also a statement 
of the condition of his account with the association and to whom 
the money payable upon the insurance should be forwarded; 
and that, in pursuance thereof, the chief officer of said lodge 
furnished a statement showing that the widow and heirs were 
entitled to said insurance fund; and that this was the mode of 
payment in accordance with the usage of said Benefit Association. 
The plaintiff interposed a demurrer to the answer, which was 
sustained; and, the defendants refusing to plead further, the 
court rendered a judgment in favor of the plaintiff for the re- 
covery of the insurance fund. 

[1] The rights of the parties to a recovery upon the policy 
of insurance herein sued on must be determined by the terms of 
the policy itself, and cannot be affected by any provision of the 
by-laws or constitution of the association which 1s contrary to or 
different from those terms and not in conformity therewith. The 
questions which we think are presented for determination by this 
appeal are: First, are the terms of the policy of insurance control- 
ling in determining who are the beneficiaries thereunder; and, 
second, under a proper construction of the terms of the policy 
sued on, to whom was the policy payable? 

[2] By the pleadings, it is conceded that the Benefit Associa- 
tion executed a written certificate or contract by which it insured 
the life of said Jordan Runyan in the sum of $200. By the terms 
of said written contract of insurance, it was provided that in case 
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of his death the Benefit Association would pay the fund “to 
his widow, heirs or such beneficiaries as he might designate in 
writing on the reverse of the policy.” It was alleged in the 
answer that it was the custom and usage of the Benefit Asso- 
ciation and its officers to pay the insurance fund to the widow 
and heirs in event the insured did not designate to whom it 
should be paid, but it was not alleged that there was any by-law 
of the Benefit Association making such provision, or that such 
by-law was made a part of the policy of insurance. 

[3] Where the terms of the contract are plain and unam- 
biguous, it is not admissible to show by parol evidence that there 
was some custom or usage of the association issuing the policy 
interpreting such terms. The court itself must construe the 
contract and determine what is the true interpretation to be put 
upon the language used-therein, and to decide its legal effect. 
The opinion of the officers of the association and their custom 
and usage relative thereto will not be permitted to defeat or 
vary the plain and unambiguous terms of the written instrument 
itself. 1 Bacon on Benefit Societies & Life Insurance (3d Ed.) 
§ 69; Manson vs. Grand Lodge, 30 Minn. 509, 16 N. W. 395; 
Wiggin vs. K. of P. (C. C.) 31 Fed. 122; Davidson vs. K. of 
P., 22 Mo. App. 263. 

It follows that the answer did not set up a good defense against 
a recovery by the plaintiff upon the policy by the allegations 
therein made that there was a custom or usage of the associa- 
tion or an opinion of its officers that the funds should be pay- 
able to the widow and heirs jointly in case the insured did not 
designate a beneficiary. The question then recurs: Does the 
policy name the payee in plain and unambiguous terms? 

[4] It is the duty of the court to construe the language and 
to determine the meaning of a written contract. The written 
policy sued on provides that the insurance fund shall be paid 
“to the widow, heirs or such beneficiary as may be designated” 
by the insured. We think that, by the use of the word “or,” 
the payees in the policy are mentioned disjunctively, unless 
a beneficiary is designated by the insured; that is to say, the 
money is to be paid in such event to the widow or to the heirs, 
and is not payable to the widow and heirs. Now, the plain mean- 
ing of these terms thus used disjunctively in the policy is that 
the fund is to be paid to the one or the other of these classes, 
to be selected by some authority, or that the persons of each 
class are to have precedence in the order in which they are 
named. It is not alleged that there was any by-law or provision 
of the constitution of the association authorizing a selection of 
the beneficiary in event none was designated by the insured, and 
no such authority to make such a selection is given by any term 
of the policy. We are of the opinion, then, that the proper 
construction to be placed upon this clause of the policy is that, 
in the event the insured makes no designation in writing of a 
beneficiary, the entire amount of the policy is payable to the 
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persons of the classes therein named and in the order therein 
named. The Masonic Mutual Relief Association vs. McAuley, 
2 Mackey (D. C.) 70; Munroe vs. Providence Permanent Fire- 
man’s Relief Association, 19 R. I. 491, 34 Atl. 997; 1 Bacon on 
Benefit Societies & Life Insurance, § 264. i 

The widow having precedence in the policy as the payee there- 
of, she is entitled to its proceeds to the exclusion of all other 
persons therein named. 

It follows that the action of the lower court was right, and 
its judgment is, accordingly, affirmed. 


SUPREME COURT OF GEORGIA. 


McFARLANE Et AL. 
vs. 


ROBERTSON tT AL.* 


ASSIGNMENT OF POLICY—VALIDITY. 

Upon the application of Stephens, an insurance policy was issued on his 
life, payable to his executors, administrators, and assigns, and_ placed 
in the hands of an agent of the insurer for delivery. The insured 
intended the policy for the benefit of a relative, Mrs. Smisson, pro- 
vided she would pay the premiums thereon. She declined to do so, 
and the insured made known to his niece, Mrs. Robertson, that if she, 
or her husband, would pay the premiums on the policy, he would take 
the insurance, and she should receive the proceeds of the policy. On 
January 9, 1900, W. E. Hawkins, the general manager of the in- 
surance company wrote to the husband of Mrs. Robertson that the 
policy was not yet in force, but if he would sign notes left with the 
local agent, “payable to W. E. Hawkins,” the insurance would go 
immediately into effect, and “after this we can have the beneficiary 
changed on the request of Mr. Stephens, making it payable to your 
wife, the niece of the insured. We trust you will decide to give settle- 
ment for the policy and allow same to go into force. We have sent 
assignment blanks to Mr. Ray, so that Mr. Stephens can assign the pol- 
icy to your wife, affording temporary protection until beneficiary 
can be changed.” On January 21, 1900, Stephens assigned the policy 
to Mrs. Robertson, whose husband signed and forwarded to the general 
manager the notes above referred to. On that day Robertson also 
wrote the general manager that Ray stated that “you would have 
the policy rewritten in favor of my wife.” If this is “not true, or 
not authorized by you, please return me the notes which I signed 
and mailed you this afternoon. I cannot afford to be ‘carryifig in- 
surance made payable to some one else or his estate, when 1: wish 
it for the benefit of my wife and children.” On January 23, 1900, the 
general manager wrote Robertson: “In reply I beg to say with the 
assignment blanks we have in our possession puts this policy in full 





* Decision rendered, Oct. 28, 1911. Rehearing denied, Nov. £6,: 1911. 
73 S. W. Rep. 490. Syllabus by the Court. 
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force, and in the event of the death of Mr. Stephens it will be pay- 
able to your wife;” that it would be “some two weeks” before the 
policy could be rewritten, and “in the meantime you can feel fully 
protected under the assignments what we have on hand.” On Feb- 
ruary 5, 1900, the general manager sent Robertson a writing for 
Stephens to sign, requesting that the policy be rewritten, payable to 
Mrs. Robertson. Stephens refused to sign the request. The policy 
was rewritten, payable to Mrs. Robertson, but was never delivered, 
because of the refusal of Stephens to sign the request. Robertson 
declined to pay the notes, but paid them after the death of Stephens 
and on the same day he died. Hawkins was to pay the premiums to 
the insurer and retain the notes as his individual property. Soon 
after the notes were given, and some time prior to the death*of the 
insured, Hawkins paid the premiums to the company and sent its 
receipt therefor to Robertson. The insurer paid the money into court, 
and in a contest between the administrator of Stephens and Mrs. 
Robertson, the jury found a verdict in favor of the latter. To the 
order of the court overruling their motion for a new trial, the ad- 
ministrator and the children of Stephens, who were also parties to the 
case, excepted. Held, the fact that Stephens did not sign a request 
that the policy be rewritten, so that Mrs. Robertson should become the 
payee thereof, and the fact that the policy was not delivered after 
being rewritten, did not make the assignment of the policy by Stephens 
to Mrs. Robertson invalid, and the evidence did not warrant a charge 
wherein the jury were authorized to find that the assignment was 
invalid on the ground that it was not to be a binding and valid as- 
signment unless the policy was rewritten, and was not a completed 
and final assignment. 


(For other cases, see Insurance, Dec. Dig. § 212.) 


ASSIGNMENT—CONSIDERATION. 


Under the evidence Robertson was liable to Hawkins on his notes for 
the premiums paid by Hawkins to the company, though the rewritten 
policy was not delivered, because of the refusal of Stephens to sign 
the written request that this be done, and the assignment could not 
be said to be invalid because of the refusal of Robertson, prior to the 
death of the insured, to pay these notes; and the charges of the 
court inconsistent with the ruling above made were error. 


(For other cases, see Insurance, Cent. Dig. § 477; Dec. Dig. § 210.) 


INSURABLE INTEREST—WAGERING POLICY. 


One of the charges of the court to which exception is taken is as follows: 
“The theory of the law as to wagering contracts is this: At best pay- 
ment of an insurance premium in consideration of a guaranty of the 
payment of a certain fund upon the death of the person insured is 
at least practically a contract whereby the insurer, the company, 
takes the chances of the person insured not dying either within, if 
it be a limited contract policy, the limit of time, or if it be a life 
policy, or any other character of policy, it is a contract by which the 
company takes the chances of the premiums paid being worth as much 
or more than the amount to be paid upon the death of the insured; 
and, on the other hand, the payment of premiums constitutes a con- 
tract in which the assyred agrees to pay a certain amount of pre- 
mium under the terms of the contract on the theory when either his 
life terminates the policy becomes due, or for the years for which it is 
taken is passed the policy matures; so that you will see as between the 
two parties, the insurer and insured, they stand in the attitude towards 
each other of one agreeing to pay money in consideration of insurance, 
and the other agreeing to pay the insurance in the event of death. 
Now, the law says, to take out insurance, you must have an insurable 
interest.” Immediately after this charge the court charged the jury 





Insurance Law Journal Vol. 41. [ Mar., 1912. 


as follows: “A creditor has an insurable interest in the life of another 
to the extent of his debt and premiums and interest necessary to main- 
tain it in force. A husband has it in the wife, and the wife in the 
husband, and a child in the father.” And immediately thereafter 
delivered the charge quoted in the succeeding headnote. Held, that 
the charge first above quoted, in connection with its context, did not 
accurately define a wagering contract as applicable to the law of 
insurance. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


“INSURABLE INTEREST”—RELATIONSHIP OF PARTIES. 


The court charged the jury as follows: “Uncle and niece occupy no 
such relations towards each other as that by the very fact of that 
relationship an insurable interest exists; but I charge you that the 
absolute relationship by blood of two parties is not the sole test of 
an insurable interest between them, but an insurable interest which 
takes a contract out of the class of wagering contracts may arise 
from such an interest or relationship as will convince the jury that 
the party claiming the insurable interest in the life of another has, 
because of natural affection and relationship between the two parties, 
a desire to protect the life of that other; and while it is true that 
the rule of law that a niece has no insurable interest in the life of 
her uncle, because of that fact of relationship alone, yet, if you be- 
lieve from the evidence that, in addition to being the niece of the 
insured, Stephens, that defendant, Mrs. Robertson, had showed Ste- 
phens such natural affection as would tend naturally to create a desire 
on her part to prolong, promote, and protect the life of Stephens, 
then I charge you that Mrs. Robertson had an insurable interest in 
the life of Stephens.” This charge was error, as it did not correctly 
set forth what constituted an “insurable interest” on the part of Mrs. 
Robertson in the life of Stephens. The charge made the insurable 
interest consist in the existence of the fact that Mrs. Robertson had 
shown Stephens such natural affection as would tend naturally to create 
a desire on her part to prolong, promote, and protect his life, in- 
stead of making an insurable interest depend upon the existence of 
such facts as would create a reasonable expectation on the part of 
Mrs. Robertson of benefit or advantage to her from the continuance 
of the life of Stephens, and of loss by reason of his death. 1 Cooley’s 
Briefs on Ins. pp. 278-284, 200; 4 Words & Phrases, 3672, 3673. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


Error from Superior Court, Bibb County; W. H. Felton, 
Judge. 

Action between T. S. McFarlane and others and George B. 
Robertson and others. From the judgment, McFarlane and 
others bring error. Reversed. 


LANE & Park, for Plaintiffs in Error. 
Hatt, & Hawt and L. D. Moors, for Defendants in Error. 


Howen, J. 
Judgment reversed. All the Justices concur, except Beck, J., 
absent. 
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SUPREME COURT OF NEBRASKA. 


GOFF 
vs. 


SUPREME LODGE ROYAL ACHATES (Lipps, Intervener). 
(No. 16,717.)* 


MUTUAL BENEFIT INSURANCE—REPRESENTATIONS AND 
WARRANTIES—DISTINCTION. 


In construing a contract of insurance in a fraternal beneficiary associa- 
tion, for the purpose of determining whether the statements made in 
the written application therefor were intended to be representations 
or warranties, the court will take into consideration the situation of 
the parties, the subject-matter, and the language employed, and will 
construe a statement made therein to be a warranty only when it 
clearly appears that such was the intention of the contracting parties, 
and that the mind of each party consciously intended and consented 
that such should be the interpretation of his statements. A£tna Ins. 
Co. vs. Simmons, 49 Neb. 811, 69 N. W. 125. 


(For other cases, see Insurance, Cent. Dig. § 1860; Dec. Dig. § 723.) 


MUTUAL BENEFIT INSURANCE—REPRESENTATIONS AND 
WARRANTIES—DISTINCTION. 


And in order that the statements in such application shall constitute a 
defense to an action upon the certificate of membership or policy of 
insurance, issued to such applicant, it is incumbent upon the associa- 
tion to plead and prove that the answers were made as written in the 
application, that they were false in some particular material to the 
insurance risk, and that the association relied and acted upon those 
answers. A®tna Ins. Co. vs. Simmons, 49 Neb. 811, 69 N. W. 125. 


(For other cases, see Insurance, Dec. Dig. § 723.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS—DE- 
PENDENT. 


Where a woman, who is without means, in good faith leaves her own 
home and work, and assumes and for years faithfully performs the 
duties of a housekeeper for a member of a fraternal beneficiary as- 
sociation, not related to her by consanguinity, under an agreement that 
in consideration for such services he will support her, and at his 
death leave her his estate, and no evidence is offered showing any 
improper relations between them, held, that she thereby becomes a 
dependent upon such member, and as such is eligible as a beneficiary 
in’a certificate of membership issued to him by the association of 
which he is a member. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by Mary M. Goff against the Supreme Lodge Royal 
Achates, in which Sarah E. Lipps intervenes. From a judgment 
for plaintiff, defendant and intervener separately appeal. Af- 
firmed. 


* Decision rendered, Jan. 3, 1912. 134 N. W. Rep. 239. Syllabus by 
the Court. 
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A. H. Burner, for Appellant. 
SmytH, SmMirH & ScHALL, for Appellee Goff. 
F. H. Woop.anp and J. C. Kinsier, for Appellee Lipps. 


Fawcett, J. 

From a judgment in favor of plaintiff upon a certificate of 
membership, issued by defendant to Joseph A. Lipps. and pay- 
able by its terms to plaintiff, defendant and intervener separately 
appeal. The petition alleges that defendant is a corporation under 
the laws of Nebraska; that on December [1, 1901, it issued a 
certificate for $1,000 upon the life of Joseph A. Lipps, in which 
it agreed to pay to plaintiff, “a dependent and niece,” at the death 
of said Lipps, $1,000; that all assessments were duly paid from 
time to time and that said Lipps died January 17, 1908; that 
shortly after the death of Lipps defendant refused to furnish 
plaintiff any blanks upon which to prepare proofs of death, de- 
nied all liability to plaintiff upon such certificate, and refused 
to pay the same. Prayer for judgment. Intervener, Sarah E. 
Lipps, filed her petition, asking to be allowed to intervene, for 
the reason that she was the wife and widow of the deceased; 
that at the time of his death plaintiff did not and could not have 
an insurable interest in the life of said Lipps, and could not be 
a beneficiary in said contract, and that “under the law and the 
terms and provisions of the by-laws and articles of incorporation 
of the defendant she is entitled to the proceeds of said policy.” 
Defendant filed its answer to the petition of plaintiff, in which it 
admits its incorporation; the issuance of the certificate to Lipps, 
in which “it agreed, among other things, to pay to Mary M. 
Goff a sum not exceeding one thousand ($1,000) dollars on the 
death of said Joseph A. Lipps ;” the correctness of the copy of the 
certificate attached to plaintiff’s petition; the payment of all the 
assessments ; the death of Lipps as alleged; the request of plain- 
tiff for blanks on which to make proof of death; the refusal to 
furnish the same, and the refusal to pay the money or any part 
thereof to plaintiff. 

The answer then alleges that the defendant is a fraternal 
beneficiary association, and that the certificate was issued upon 
a written application made by Lipps, and on the conditions named 
in his application, one of which was that plaintiff was his niece; 
that the statement made by Lipps as to the relationship of plain- 
tiff was false; that they were not in any manner related by con- 
sanguinity, and that plaintiff was not in any manner dependent 
upon Lipps. It then sets out in extenso the statements made in 
the application, the conditions contained in and indorsed upon 
the certificate, and the agreement therein that all such statements 
and conditions should constitute the basis for and form a part of 
the certificate, and making the same warranties on the part of 
the applicant, and an agreement that any untrue statements or 
answers contained in the application or made to the examining 
physician, or any concealment of facts or failure to comply with 
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the laws, rules, and usages of the order, should render the cer- 
tificate void, and that all rights of any person thereunder should 
become forfeited. Plaintiff replied to the answers of both inter- 
vener and defendant, said replies being substantially general 
denials. 

The trial proceeded to the’ court and a jury upon the issues 
thus framed. When all parties had rested each moved the court 
for a peremptory instruction. <The court thereupon made the 
following order: “I will excuse ¢he jury and take the case from 
the jury, as a question of law being solely in the case.” To this 
order the intervener alone excepted. This action of the court 
having been invited by all of the parties, neither can now pred- 
icate error thereon. 

As it appears to us, the case involves but two simple propo- 
sitions: (1) Was the statement in the application that plaintiff 
bore the relation to the applicant of niece, a warranty, the falsity 
of which would, regardless of its materiality to the risk, render 
the certificate void? (2) Was plaintiff a dependent within the 
meaning of the constitution and by-laws of defendant, and of the 
statute in relation to such societies? We will consider these two 
points in the order named. 

[1,2] 1. The wording of the application is: “I hereby direct 
that the amount of the beneficiary fund, which my beneficiaries 
may be entitled to at my death, shall be paid to Mrs. Mary M. 
Goff, residing at 1110 South Eighth, related to me as niece.” 
Authorities are cited by defendant, from other jurisdictions, 
which sustain its contention that a false answer avoids the policy, 
where the application provides that all of the answers of the ap- 
plicant contained therein are express warranties, and that, if 
any of them are shown to have been false, the policy is void. 
It would serve no good purpose to refer to those cases here, for 
the reason that this court is, by repeated decisions, committed 
to the rule that, “in construing a contract, for the purpose of 
determining whether the statements made therein were intended 
by the parties thereto to be warranties or representations, the 
court will take into consideration the situation of the parties, 
the subject-matter, and the language employed, and will con- 
strue a statement madé@ to be a warranty only when it clearly ap- 
pears that such was the intention of the contracting parties; that 
the mind of each party consciously intended and consented that 
such should be the interpretation of his statements.” A‘tna Ins. 
Co. vs. Simmons, 49 Neb. 811, 842, 69 N. W. 125, 135. In the 
opinion in that case we said: “We reach the conclusion, there- 
fore, that in order that the answers under consideration, made by 
the assured, constitute a defense to this action, it was incumbent 
upon the insurance company to plead and prove, not only that the 
answers were made as written in the application, but that they 
were false; that they were false in some particular material to 
the insurance risk; and that the insurance company relied and 
acted upon these answers.” The rule there announced has been 
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followed in Kettenbach vs. Omaha Life Ass’n, 49 Neb. 842, 69 
N. W. 135; AZtna Life Ins. Co. vs. Rehlaender, 68 Neb. 284, 
94 N. W. 129; Bankers’ Union of the World vs. Mixon, 74 Neb. 
36, 103 N. W. 1049, and in a number of other cases, which we 
will not incumber this opinion by citing. While this rule, when 
originally announced in the Simmons Case, may have been a 
“blazed trail,” it has not become a beaten path in which we are 
content to travel. That the statement in the application here, 
that plaintiff bore the relation*to the deceased of niece, was not 
material to the insurance risk, seems clear. The falsity of that 
statement in no manner shortened the life of the deceased and 
hence did not increase the hazard assumed by defendant. If 
plaintiff had been required to prove this relationship, in order 
to bring herself within the class which defendant was permitted 
to insure, then there could have been no recovery by her: not 
because of the falsity of the statement, but because of the fact 
that she was not one of a class, who, under the statute and the 
constitution and by-laws of the defendant, could lawfully be- 
come a beneficiary. This brings us to a consideration of the 
second point. 

[4] 2. Section 94, ch. 43, Comp. St. 1909, provides: “No 
fraternal society created or organized under the provisions of 
this act shall issue beneficiary certificate of membership to any 
person under the age of eighteen years, nor over the age of 
fifty-five years. Payment of death benefits shall only be made 
to the families, heirs, blood relations, affianced husband or affi- 
anced wife of, or to persons dependent upon the member.” 
The constitution and by-laws of defendant follow this statutory 
requirement. Was plaintiff “dependent upon the member” with- 
in the meaning of the statute and of the laws of the order? 

The evidence shows that plaintiff is the widow of one James 
O. Goff, who died in Kansas, leaving plaintiff and three children 
surviving. Shortly thereafter one of the children died. After 
the death of this child plaintiff lived for two years with a sister- 
in-law in Missouri and four years with a brother, the latter two 
of such years in “Dakota,” during all of which time she kept 
her two children with her. The brother with whom she was liv- 
ing having removed from “Dakota,” she remained there, working 
at day’s work to support herself and children. When the older 
of the two boys was able, he went to work in “Dakota.” From 
“Dakota” she came with her other child to Nebraska, and after 
stopping a while at Norfolk went to Columbus. While working 
there, supporting herself and son, she met the deceased. Her 
boy was then fifteen years of age. At the time she met de- 
ceased, he was selling sewing machines. In the preparation of 
a lease for a machine which she had purchased from him, he 
asked her her name and the name of her mother, and upon 
being informed told plaintiff that he had a niece who married 
a man by the name of Goff. She told him her mother’s name 
was Nancy Lee, and he said he had a half-sister by that name. 
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He told her that she was raised by a family by the name of 
Lee and that he was her uncle. It appears that she knew little 
of her family record. About a month or so later plaintiff be- 
came seriously ill, which illness lasted about four months. De- 
ceased went to her house, and, with the aid of her son, took care 
of her. She testified that after she had recovered deceased said 
to her, “If I would come and keep house for him we would 
work together and have a home together, he would have a home 
and I would have a home. He said, I was not able to work and 
support myself, but that I could keep house for him and we would 
live together and he would support me and at his death I should 
have what he had;” that when deceased obtained the certificate 
of insurance in controversy, he gave it to her, and it remained 
in her possession until his death; that he also executed a will in 
her favor; that he did not stay at her house when he was in 
town before she went to keep house for him, but stayed at the 
hotel; that after she assumed the duties of housekeeper they,. 
together with her boy, resided at different places, named, when 
they settled in Omaha, where they lived for several years until 
the death of Mr. Lipps. One year of the time, prior to settling 
in Omaha, was spent at Papillion. Her son always lived with 
her in the same house and her other son sometimes visited them. 
Mr. Lipps had a wife and son residing in Omaha during at 
least the last three years of Mr. Lipps’s life. The charge is made 
that Lipps had abandoned his wife and children, and that he and 
the plaintiff lived together illicitly for years and up to the date 
of his death. We have before us three abstracts, the main ab- 
stract prepared by defendant, a supplementary abstract by inter- 
vener, and one by plaintiff. These abstracts are barren of any proof 
to sustain either of these charges against plaintiff. It is claimed’ - 
in the briefs that the trial court found that the relations between 
plaintiff and Lipps were illicit. We do not think the language- 
used by the trial judge will bear any such construction. For him 
to have made such a finding he would have been compelled to: 
go outside of the evidence and indulge in conjecture not war- 
ranted thereby. This the learned trial judge did not do. 

Cases are cited in which persons, situated somewhat similarly to: 
plaintiff, have been held not to be dependents within the mean- 
ing of statutes not materially unlike our own; but in every such 
case the relations between the claimant and the deceased were 
shown to have been meretricious. No case has been cited, nor 
do we think one will ever be decided, holding that a woman, 
who, without means, in good faith leaves her own home and' 
work and assumes and for years faithfully performs the duties 
of housekeeper for a man who agrees in consideration therefor 
to support her and at his death leave her his estate, does not 
thereby become a dependent upon him; and especially so where: 
there is an entire absence of evidence to show any improper re- 
lations between them. 

The right of a plaintiff to recover in an action like this is: 
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fully sustained in James vs. Supreme Council of the Royal 
Arcanum (C. C.) 130 Fed. 1014; McCarthy vs. Supreme Lodge 
New England Order of Protection, 153 Mass. 314, 26 N. E. 
866, 11 L. R. A. 144, 25 Am. St. Rep. 637, which case is cited 
and followed fifteen years later in Wilber vs. Supreme Lodge 
New England Order of Protection, 192 Mass. 477, 78 N. E. 445. 

Our attention has been called to the recent case of Royal 
League vs. Shields, 251 Ill. 250, 96 N. E. 45. That case was de- 
cided by a divided court. The majority opinion held that plain- 
tiiff was not entitled to recover. The dissenting opinion (by 
three of the Justices) makes out a strong case in favor of a 
recovery, even under the facts disclosed in that case. A single 
quotation from the majority opinion will show that, had the facts 
been as they are here, plaintiff's action would have been sus- 
tained. The opinion states: “Frieda Wassmann was not re- 
lated in any way to Michael Shields. She was not his daughter 
by nature or adoption. She had at no time been a member of 
his family or his household. He could not legally have been 
compelled to assist in her support, nor was he morally bound to 
furnish her support or leave her this money. Had she been at 
the time of his death a member of his household a different situ- 
ation might have been presented, and the case of Wilber vs. 
Supreme Lodge New England Order of Protection, 192 Mass. 
477, 78 N. E. 445, cited by appellant, might then have been in 
point.” (The italics are ours.) In the dissenting opinion it is 
said: “He voluntarily assumed the burden of contributing to her 
support in a regular and substantial manner and did so regularly 
for nine years before his death. In my opinion these facts bring 
appellant within the definition of a dependent, and as such made 
her eligible as a beneficiary under the statute and the by-laws of 
the Royal League and entitled her to the money paid into court 
by the association.” It thus appears that both the opinion and 
dissenting opinion sustain a recovery in this case. 

We think the language in Keener vs. Grand Lodge, A. ©. 
U. W., 38 Mo. App. 543, is apt: “I would not restrict depend- 
ents to those whom one may be legally bound to support, nor, 
yet, to those to whom he may be morally bound, but the term 
should be restricted to those whom it is not unlawful for him to 
support.” 

[3] That it was lawful for Lipps to bind himself to support 
plaintiff under the circumstances shown cannot be doubted. 
That he did so.bind himself is equally clear. That such a con- 
tract is not obnoxious to public policy is beyond question. 

The reasoning of the above cited cases appeals to us as emi- 
nently sound. Without pursuing the matter further we hold: 
(1) That the answer of the deceased in his application, that plain- 
tiff bore to him the relation of niece, whether it be termed a rep- 
resentation merely or a warranty, was not material to the risk, 
and hence did not avoid the policy. (2) That plaintiff was, at 
the time the application was signed and the certificate issued, 
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and at the time of the death of Mr. Lipps, dependent upon him 
for her support, and that she is therefore competent to take as 
the beneficiary named in the certificate in suit. 

The judgment of the district court is therefore affirmed. 


SUPREME COURT OF NEBRASKA. 


SCHRADER 
Us. 


MODERN BROTHERHOOD OF AMERICA. (No. 16,580.)* 
LIFE INSURANCE—DEFENSE OF SUICIDE—BURDEN OF 
PROOF. 


In an action upon a policy of life insurance, the burden of proof is upon 
the defendant to prove by a preponderance of the evidence a contro- 
verted defense that the assured died as the result of poison, self- 
administered with suicidal intent. 


(For other cases, see Insurance, Dec. Dig. § 817.) 
LIFE INSURANCE—SUICIDE AS DEFENSE—EVIDENCE. 


The defense in such a case is not made out, unless the evidence clearly 
and unmistakably points to the conclusion of suicide, and to the ex- 
clusion of all reasonable probability of death by accident or from 
natural causes. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


LIFE INSURANCE—DEFENSES—SUICIDE. 


The evidence adduced in this case is referred to and commented upon in 
the opinion, and held sufficient to sustain a verdict in the plaintiff’s 
favor 


(For other cases, see Insurance, Dec. Dig. § 819.) 
Sedgwick, J. dissenting. 


Appeal from District Court, Logan County; Grimes, Judge. 

Action by Kate Schrader against the Modern Brotherhood of 
America. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


J. G. BEELER, for Appellant. 
Witcox & HALuican, for ‘Appellee. 
Fawcett, J. 
The following opinion, prepared by Root, J., while a member 
of the court, is now adopted by and filed as the opinion of the 
court :-— 


* Decision rendered, Jan. 24, 1912. 134 N. W. Rep. 267. Syllabus by 
the Court. ’ 


Vol. XLI.—25. 
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Root, J. 

This is an action upon a certificate issued by the defendant, a 
fraternal life insurance company. The plaintiff prevailed, and 
the defendant appeals. 

The sole defense is that the assured committed suicide by 
taking strychnine, and the sole important question here is whether 
the evidence sustains the verdict. 

[1] The presumption is against suicide. Hardinger vs. Mod- 
ern Brotherhood of America, 72 Neb. 869, 101 N. W. 983, 103 
N. W. 74; Walden vs. Bankers’ Life Ass’n, 89 Neb. 546, 131 
N. W. 962. Upon the issue of suicide, the evidence is, in sub- 
stance, as follows: Schrader, the assured, a few days before 
his arrest on a charge of forgery, purchased twenty-five cents 
worth of strychnine from a local druggist, and said at that time 
that he intended to send it to his parents, who resided at Gandy. 
Schrader, at the time of his death, was confined in a jail. 
Schrader’s fellow prisoners testify that a few moments before 
his fatal illness became evident he retired to a hydrant in close 
proximity to the latrine, a point which, it may be inferred from the 
evidence, is screened from the view of persons in the larger 
room, used for a lounging room and a dining room by the 
prisoners. These men are of opinion that Schrader, after open- 
ing the hydrant, flushed the latrine. Immediately thereafter, 
Schrader returned to the larger room, where the noonday meal 
was ready, and there swallowed coffee and ate a part of a slice 
of bread, but within a few moments was seized with convulsions 
and fell upon the floor, his muscles jerking, his limbs rigid, and 
bloody froth appearing upon his lips; then the man’s muscles 
relaxed for a short time, and then subsequently the convulsions 
followed each other at short intervals. The stricken man called 
for water, cried out the name of a relative, became black in the 
face, his jaws became rigid, and within fifteen or twenty minutes 
after the first attack he departed this life. A physician appeared 
about three minutes before mortal dissolution, and upon trial 
testified that, in his opinion, the man died from strychnine 
poisoning. On cross-examination, this witness admitted that 
many of the symptoms present in Schrader’s case would appear 
in an epileptic attack, and that he made no examination of the 
man’s person. From the testimony of all of the witnesses pres- 
ent, it is evident that there was no opisthotonos, but this is, in a 
measure, explained by the fact that several of the other prisoners 
restrained him while he was in the grasp of convulsions. None 
of the witnesses testify to that hideous distortion of the coun- 
tenance generally observed in such cases. Dr. McLeay, a physi- 
cian, in testifying on behalf of the plaintiff, said, in substance, 
that the symptoms would occur in a case of uremia, and many 
of them would appear in epileptic attacks, and that, while they 
might indicate strychnine poisoning, they might also indicate 
morbid conditions produced by other and natural causes, and 
that an examination of the contents of Schrader’s stomach would 
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be necessary in order to make a correct diagnosis of the cause 
of the man’s death. No remnant of any poisonous substance 
was found on Schrader’s person or in his cell; no one saw him 
swallow anything more harmful than coffee and bread. 

2, 3] It is not shown that Schrader did not send the poison to 
his relatives. The deputy sheriff searched the prisoner at the 
time he was incarcerated in the jail, and testifies that he did not 
find a bottle or other container in the prisoner’s clothing or on 
his person. The search was not so close as to preclude the 
possibility that the prisoner did not have crystals of the poison 
in his possession, but the tendency is to prove that he did not 
take the poison into the jail. It is also proved without dispute 
that Schrader’s relatives had arranged to give a recognizance 
for his release, and that he knew this fact; and it further appears 
that after a conference with a Mr. Tanner, less than an hour 
before Schrader’s death, he said to the jailer: “I have got this 
fixed up. They will never take me to the penitentiary.”” These 
declarations may be ambiguous, but it was competent for the 
jury to deduce therefrom that Schrader was making satisfactory 
progress in the matter of securing his freedom, possibly for 
immunity from prosecution. No post mortem was held on the 
remains of the deceased; nor, so far as we are advised, was any 
request made by the defendant of Schrader’s surviving relatives 
that such an examination should be held. Whether Schrader 
died as the result of poison, and, if so, whether it was self- 
administered with suicidal intent, must be ascertained from this 
record, if at all, by a process of deduction from the facts in evi- 
dence, sustained or contradicted, as the case may be, by the opin- 
ions of two physicians, whose conclusions are not entirely har- 
monious. ‘The jury’s verdict that the evidence adduced did 
not overcome the presumption of accidental death, or death from 
natural causes, is, in our opinion, sustained by sufficient evidence. 
Hardinger vs. Modern Brotherhood of America, Walden vs. 
Bankers’ Life Ass’n, supra. The alleged erroneous admission 
of evidence was not argued at the bar, and should not be con- 
sidered in the state of the record. 

Finding no error in the record, the judgment of the district 
court is affirmed. 
SEDGWICK, J. (dissenting. ) 

Some of the facts disclosed by the record are stated in the 
majority opinion. The record also discloses that when the de- 
ceased was charged with forgery he obtained some strychnine 
at a drug store, stating that he intended to send it to his parents 
at another town, to be used by them in killing rats. Afterwards 
he was arrested and confined in jail. There is no evidence that 
he sent the strychnine to his parents, or that he ever intended to. 
While the other prisoners were at the dinner table, the deceased 
passed by the latrine, stopping for an instant; and then went to 
the dinner table. He was immediately seized with convulsions, 
as described in the opinion, and in a few moments died. It is 
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shown that a member of his family had been afflicted with 
epilepsy, and that some of the symptoms which he manifested 
were also common to epilepsy, but not all of them. He had 
never been afflicted with epilepsy, and had made no complaint 
of being ill while in the jail, and had remarked to some of the 
prisoners, with confidence, that he would never go to the peni- 
tentiary. The expert evidence in the record shows that epilepsy 
is seldom fatal, especially in the first attack. The expert witness 
called by the plaintiff testified that he had never known of such 
an instance. It is not necessary to repeat the circumstances 
recited in the majority opinion, and, perhaps, unnecessary to 
mention other circumstances which appear to strengthen the 
evidence of suicide. If the question of poisoning were involved 
in a criminal prosecution for felony, this evidence would be re- 
garded as establishing the use of poison beyond a reasonable 
doubt. This is a civil action, and the jury were required to 
find their verdict from the preponderance of the evidence. I 
think it is clear that the jury has disregarded the evidence, and 
that the judgment ought to be reversed. We ought not to estab- 
lish precedents that lead the trial courts and juries to under- 
stand that suicide by poisoning cannot be proved in this state, 
and so deprive these fraternal societies of a defense to which 
they are justly and lawfully entitled. 


APPELLATE COURT OF INDIANA. 


Division No. 1 


BROTHERHOOD OF LOCOMOTIVE FIREMEN & ENGINEMEN 
US. 


CORDER. (No. 7,343.)* 


FRATERNAL INSURANCE—ACTION FOR BENEFITS—COM- 
PLAINT—SUFFICIENCY. 

A complaint against a fraternal order, stating that decedent applied to a 
local lodge for a beneficiary certificate naming plaintiff, his sister, as 
beneficiary; that the application was accepted and approved; that he 
paid his fees, became a member, and performed all the conditions re- 
quired of him to entitle him to a certificate; that defendant agreed to 
insure his life for a specified amount to be paid to plaintiff on de- 
cedent’s death; and that he was assessed as a member until his death; 
but that a certificate was never issued, and defendant refused to issue 
it, etc.—sufficiently states a cause of action. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 
* Decision rendered, Jan. 12, 1912. 97 N. E. Rep. 125. 
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ORAL CONTRACTS—VALIDITY. 
An oral insurance contract is valid. 
(For other cases, see Insurance, Dec. Dig. § 714.) 


FRATERNAL INSURANCE—INITIATION—WAIVER—EVIDENCE 
—SUFFICIENCY. 


In an action on a fraternal insurance contract, evidence /ield to show 
waiver of a requirement of initiation within sixty days after medical 
examination. 


(For other cases, see Insurance, Dec. Dig. § 818.) 


FRATERNAL INSURANCE—BY-LAWS, ETC.—CONSTRUCTION. 

Where the object of a fraternal order, sued on an insurance contract, is 
the protection of its members and the beneficiaries, its constitution, 
by-laws, and other writings affecting the rights of the parties should 
be liberally construed to promote its benevolent objects. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


FRATERNAL ORDERS—BY-LAWS, ETC—POWER TO WAIVE. 


A mutual benefit insurance order can waive a by-law or regulation de- 
signed for its benefit, such as requirements for initiation within a 
specified time or right to insist on forfeiture of fees paid by a member, 
and can ratify the action of a local lodge in waiving initiation with- 
in a required time. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 
MUTUAL BENEFIT INSURANCE—GRAND MEDICAL EXAM- 
INER—POWERS. 


Where the authority of the grand medical examiner of a fraternal order, 
under its constitution and by-laws, extended to determination of the 
physical qualifications of an applicant and to ascertainment as to the 
sufficiency of the application, he had no authority to reject a candi- 
date solely on the ground that he was not initiated within the pre- 
scribed time. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Circuit Court, Gibson County; John W. Brady, 
Special Judge. 

Action by Amelia Corder against the Brotherhood of Loco- 
motive Firemen & Enginemen. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Tuomas M. McDonatp and Harvey Harmon, for Appellant. 

Henry KisrEer, W. D. Ropinson, and W. E. STILweEtt, for 
Appellee. 

Feit, C. J. 

This is an action by the appellee, Amelia Corder, against the 
appellant, Brotherhood of Locomotive Firemen & Enginemen, 
to recover upon an alleged contract of insurance. 

The errors assigned are: (1) Overruling the demurrer to 
the first paragraph of complaint; (2) the same as to second 
paragraph; (3) overruling appellant’s demurrer to the second 
paragraph of reply to the second paragraph of answer; (4) 
overruling the motion to make the answer to interrogatory 32 
more specific; (5) overruling the motion for judgment on the 
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answers to the interrogatories; (6) overruling motion for a new 
trial. 

[1] The first error is waived by appellant’s failure to present 
it by citation of authority or by argument. 

[2] The second paragraph of the complaint is alleged to be 
insufficient because it avers conclusions and does not directly aver 
the material facts essential to a cause of action; also for a 
failure to plead certain sections of the constitution and by-laws 
of appellant. This paragraph is long, but in substance charges: 
That the appellant is a corporation, a fraternal order, and is 
authorized to take applications for and to deliver beneficiary 
certificates to its members; that on August 22, 1907, William R. 
Cox applied to the local lodge for membership and for a bene- 
ficiary certificate in the sum of $1,500 and named in said ap- 
plication the appellee, his sister, as beneficiary; that this written 
application is in the possession of the appellant; that his appli- 
cation for membership and beneficiary certificate was duly ac- 
cepted and approved by appellant; that Cox paid his fees, was 
duly initiated, and became a member of appellant; that he per- 
formed all the conditions to be by him performed under the 
constitution and laws of appellant to entitle him to a beneficiary 
certificate; that, in consideration of the payment of the sum 
named and the further obligations assumed by Cox, appellant 
promised and agreed to insure his life in the sum of $1,500, 
and agreed to pay that sum to the appellee, his beneficiary, in the 
event of his death, and agreed to issue to him a beneficiary 
certificate in the said sum, entitling him to all the rights and 
benefits of such certificate ; that he was admitted to membership 
and was recognized as a beneficiary member by the subordinate 
lodge and was assessed as such member until the day of his 
death; that the beneficiary certificate was never issued to him, 
and the appellant refused and still refuses to issue the same, 
though often requested so to do; that, after the death of Cox, 
the appellee demanded from appellant the sum of $1,500, and 
appellant refused to pay the same or any part thereof; that it 
refused on the ground that Cox, during his lifetime, was not a 
beneficiary member and was not entitled to the beneficiary certifi- 
cate; and appellant was not liable for the payment of said sum 
or any part thereof. It is further averred that said Cox during 
his lifetime did and performed all the conditions to be by him 
performed under said agreement aforesaid; that appellee has 
performed all conditions on her part to be performed by her 
as such beneficiary. This paragraph proceeds upon the theory 
of a parol contract for insurance; that the decedent did every- 
thing required of him to entitle him to a beneficiary certificate, 
and appellant wrongfully refused to issue the same to him. 

[3] The fact that some writings are set out and made a part 
of this paragraph of complaint is not sufficient to show that it 
must be tested by the rules of pleading where the suit is upon 
a beneficial certificate or policy actually issued and in the 
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possession of the beneficiary. If a contract is partly in writing 
and partly in parol, it will be treated as a parol contract. Stauf- 
fer vs. Linenthal, 29 Ind. App. 305, 64 N. E. 643. The complaint 
shows the parties to the contract, its subject-matter, the insur- 
able interest of appellee in the life of the decedent, the amount 
of insurance, the premium or fees paid, and compliance with the 
conditions requisite to obtaining a beneficial certificate. The 
certificate was not issued and is not the foundation of the action. 

In New England Ins. Co. vs. Robinson, 25 Ind. 536, on page 
538, the court said: “The policy of insurance, which the com- 
pany agreed to issue, was not the foundation of the action, and 
a copy thereof was not, under the Code, required to be filed 
with the complaint. The company having refused to issue the 
policy, it was not necessary that the complaint should be special, 
and show the conditions complied with. Tayloe vs. Merchants’ 
Fire Insurance Company, 9 How. 390, 13 L. Ed. 187. The con- 
ditions precedent were waived by the refusal of the company to 
issue the policy. Post vs. Attna Insurance Company, 43 Barb. 
(N. ¥.): 96%.” 

In Eames vs. Home Ins. Co., 94 U. S. 621, 24 L. Ed. 298, it 
is said: “It is sufficient if one party proposes to be insured and 
the other party agrees to insure, and the subject, the period, 
the amount, and the rate of insurance is ascertained or under- 
stood, and the premium paid if demanded. It will be presumed 
that they contemplate such form of policy, containing such con- 
ditions and limitations as are usual in such cases, or have been 
used before between parties.” 

The appellee was not required to set out copies of the con- 
stitution and by-laws of appellant to state a cause of action on 
the theory of her complaint. The pleading shows that appellant’s 
plan of insurance is carried on through and by means of local 
lodges subordinate to the appellant; that Air Line Lodge No. 
409, into which the decedent was initiated, is one of such sub- 
ordinate lodges; that said lodge has authority to receive and act 
upon applications for membership and beneficiary certificates ; 
and that in so doing it represents, and acts for, appellant. It 
sufficiently appears that the decedent’s alleged contract for in- 
surance was with the appellant, and not the local lodges, though 
the complaint in this respect is not a model pleading. 

[4] An oral contract for insurance is valid and enforceable. 
Commercial Union Assurance Co. vs. State, 113 Ind. 331, 15 
N. E. 518; New England, etc., Ins. Co. vs. Robinson, 25 Ind. 
536; Posey County Fire Ass’n vs. Hogan, 37 Ind. App. 573, 77 
N. E. 670; Western Assurance Co. vs..McAlpin, 23 Ind. App. 
220, 55 N. E. 119, 77 Am. St. Rep. 423. 

The second paragraph of complaint states a cause of action, 
and the court did not err in overruling the demurrer thereto. 

[5] The controlling questions in this case are: (1) Did the 
local lodge or the grand lodge waive the condition requiring 
candidates to be initiated within sixty days from the date of 











388 Insurance Law Journal Vol. 41. { Mar., 1912. 


the medical examinations? (2) Did the local lodge have power 
to bind appellant by such waiver independent of the grand lodge ? 
(3) Did the grand medical examiner have authority to reject 
a candidate solely on the ground that he was not initiated within 
the prescribed time? (4) Did appellant on, the facts of this 
case have the right to accept Cox’s application for some pur- 
poses and reject it for others? 

An intelligent consideration of these questions makes it neces- 
sary to state some additional and uncontroverted facts and to 
give parts of the application made by Cox and parts of the 
constitution and by-laws of the appellant. 

All persons seeking membership in appellant are required to 
make the same application and pay the same fees; each must 
take out a beneficial certificate if he becomes a member and 
has the physical qualifications; each appellant is examined by a 
local physician selected by the lodge, and this examination and 
the report upon his application must be on file in the lodge when 
the initiation takes place. 

The second paragraph of answer admits that appellant has 
local lodges, and that appellant issues beneficiary certificates. 
It seeks to avoid the complaint by showing that the constitution 
of appellant requires an applicant to be initiated within sixty 
days after his medical examination, and that Cox was not ini- 
tiated within that time, and that the medical examination of 
the applicant must be approved by the grand medica! examiner 
before he can receive a beneficiary certificate; that said examiner 
disapproved Cox’s application for the reason that he was not 
initiated within sixty days after the examination. 

This paragraph also sets out certain sections of the constitu- 
tion and has as exhibits copies of Cox’s application for member- 
ship and his application for a beneficiary certificate. 

The second paragraph of reply seeks to avoid this answer by 
pleading facts tending to show a waiver of the requirement that 
the initiation must be within sixty days after the medical exam- 
ination, and also that the grand medical examiner has no author- 
ity to disapprove a medical examination solely on the ground that 
the applicant was not admitted within sixty days after his 
examination. The reply pleads a number of sections of the con- 
stitution and by-laws in reply to certain sections of the consti- 
tution pleaded in the answer. ‘That part of the application 
material here is as follows: “I, William R. Cox, desiring to 
make application for membership in Air Line Lodge No. 409 
of the Brotherhood of Locomotive Firemen & Enginemen, here- 
by agree to comply with all the laws usages and regulations of 
said brotherhood now in force. I understand and agree that 
neither I, nor any beneficiary, * * * shall be entitled to 
participate in the beneficiary department of said brotherhood, 
nor shall said brotherhood incur any liability whatsoever to pay 
me or my beneficiary any sum of money whatever, by my be- 
coming a member of said brotherhood until the grand medical 
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examiner shall have first examined and approved this application 
for beneficiary certificate, and in the event that the grand medical 
examiner, who shall be the sole judge thereof, does not approve,,. 
but on the contrary disapproves, this application for beneficiary 
certificate, then I agree to be classified as a nonbeneficiary mem- 
ber entitled to all the rights, privileges and benefits of the 
Brotherhood of Locomotive Firemen and Enginemen except 
those of participating in the beneficiary department.” 

Section 61 of appellant’s constitution provides, in part, as 
follows: “A candidate for admission shall at the time of apply- 
ing for admission for membership make application for a bene- 
ficiary certificate, in substance as follows” :— 

Section 63 of the by-laws is, in part, as follows: “When an 
applicant has been duly elected to become a member of the lodge, 
he may be, as soon as practicable, initiated: Provided that the 
applicant shall have filed with the secretary of the lodge an ap- 
plication for beneficiary certificate of the form prescribed by 
the officers of the grand lodge, and such application for benefi- 
ciary certificate shall be in the lodge room in the possession of the 
secretary of the lodge, or in the hands of the acting secre- 
tary of the lodge at the time the applicant is initiated. Pro- 
vided, also, that an applicant upon initiation shall become a 
nonbeneficiary member, and shall not become a beneficiary mem- 
ber until his application for beneficiary certificate is approved by 
the grand medical examiner as provided herein. No applicant 
or beneficiary, or beneficiaries, shall be entitled to participate 
in the beneficiary department or in any other fund of the brother- 
hood, neither shall the brotherhood incur any liability to pay 
him or his beneficiary any sum of money whatever by reason of 
his becoming a member until the grand medical examiner, shall 
have examined and approved his application for beneficiary cer- 
tificate ; and in the event that the grand medical examiner, who: 
shall be the sole judge thereof, does not approve, but on the con- 
trary disapproves, his application for beneficiary certificate, then 
such member shall be classed as a nonbeneficiary member and 
entitled to the rights, privileges, and benefits of the brotherhood, 
except those of participating in the beneficiary department.” 

Section 64 is as follows: “An applicant who has not been 
admitted by initiation or special dispensation within sixty days 
after the date of the medical examination required in his ap- 
plication for beneficiary certificate, shall forfeit his application 
fee and his right of admission into the lodge and his application 
for beneficiary certificate shall become null and void; provided 
that in case of sickness of the applicant or some unavoidable 
occurrence, the lodge may by the consent of the grand master, 
grant an extension of time, but when such an extension of time 
is granted, a new application for beneficiary certificate must be 
filed by the applicant under the same rules and requirements as 
before.” 

Section 65 provides: “Immediately upon the initiation of an 
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applicant the secretary shall forward the application for bene- 
ficiary certificate to the grand secretary and treasurer, who, after 
recording the membership shall refer it to the grand medical 
examiner, who shall, as soon as practicable, examine it to ascer- 
tain the physical condition of the applicant and whether the ap- 
lication complies with the constitution, rules and regulations of 
the brotherhood.” 

Section 39 provides: “It shall be the duty of the grand medical 
examiner to examine all the applicants for beneficiary certificates 
and promptly pass upon the same. If the applicant possesses the 
necessary qualifications prescribed by the constitution, and can 
pass the required physical examination his application shall be 
approved by the grand medical examiner, otherwise his application 
shall be disapproved.” 

Section 163 provides: “In case an applicant is unable to pass 
the required medical examination, or is over the age limit to par- 
ticipate in the beneficiary department, but is otherwise eligible 
to become a member he may be admitted as a nonbeneficiary 
member.” 

The decedent applied for membership in the local lodge and 
for a beneficiary certificate on August 22, 1907. He was ex- 
amined by the local physician on August 22, 1907. The report 
of the committee approving his application was made on October 
13, 1907. Notice of the approval of his application was mailed to 
Cox on October 14, 1907, stating that the initiations are held on 
Wednesday evenings and Sunday afternoons at the lodge room 
in Princeton, Ind., also calling attention to the fact that he 
should be initiated within sixty days from the date of his medical 
examination, and that he would be entitled to a beneficiary cer- 
tificate after his initiation and the approval of his application by 
the grand medical examiner. Cox was initiated on November 
20th, and on November 22, 1907, the grand medical examiner 
rejected his application for beneficiary certificate solely upon the 
ground that he had not been initiated within sixty days from 
the date of his medical examination. Appellant on November 
27, 1907, received and recorded the application, and on November 
29, 1907, issued to Mr. Cox a nonbeneficiary certificate which 
he rejected and returned. He died on February 10, 1908. 

No question is raised as to the physical condition of Mr. Cox 
at the time of his application or initiation, nor as to the payment 
of fees and charges due up to the time of his rejection. No ob- 
jection is made to his age, service, or other requirements of the 
order entitling members to beneficiary certificates. 

If the appellant wrongfully refused to issue to Cox a bene- 
ficiary certificate to which he was entitled, it cannot take advan- 
tage of its own wrong, and thereby escape liability. 

The provisions of section 63, supra, make an application for a 
beneficiary certificate a condition precedent to initiation in a local 
lodge, and provide that the same shall be in the possession of the 
lodge at the time of the initiation. Before initiation a committee 





Life.) Brotherhood of Locomotive, &c., vs. Corder. 391 


from the local lodge must pass upon the qualifications of the 
applicant and recommend him for membership. The local physi- 
cian must make the required medical examination and report 
thereon before initiation. When these conditions are met, the 
candidate may be initiated within the prescribed time, and, if 
he has met the requirements of the laws and regulations of the 
order, his right to a beneficiary certificate is then complete, sub- 
ject only to the approval of the grand medical examiner on 
questions he is authorized to decide. 

[6] The appellant is a fraternal, mutual organization, not 
seeking profit, but the protection of its members and their bene- 
ficiaries by means of indemnity. Where this is the object, the 
constitution, by-laws, and other writings affecting the rights of 
the parties are to be liberally construed to promote the benevolent 
objects of the organization. Supreme Lodge K. of P. vs. 
Schmidt et al., 98 Ind. 374-381; Supreme Lodge, etc., vs. Hutch- 
inson, 6 Ind. App. 399-406, 33 N.°E. 816; Schmidt vs. German 
Mutual Ins. Co., 4 Ind. App. 340-344, 30 N. E. 9309. 

Section 64, supra, authorizes the local lodge, with the consent 
of the grand master, to grant extensions of time for initiation 
beyond the sixty days from the date of the medical examination ; 
but in such case the applicant is required to file a new applica- 
tion. The local lodge has in its possession the application of Cox 
for a beneficiary certificate when he was initiated, and he was 
necessarily present, giving opportunity for objections, and also 
subject to further examination. The sixty days having expired, 
it could have refused to initiate him, and he would have been 
compelled to forfeit his right to a beneficiary certificate and the 
fees paid by him. ‘To have proceeded further he would then 
have been required to make a new application. But the lodge 
saw fit to initiate him, and thereby to the extent of its authority 
waived any right to a forfeiture or a new application. This 
action of the local lodge did not bind appellant to accept Cox 
as a member, for it could still reject him on account of the 
time of his initiation, as provided in section 64. But it could not 
accept him as a member of any class, without waiving this ob- 
jection. 

[7] Where a by-law or regulation is for the benefit of such an 
organization as appellant, compliance therewith may be waived 
by it. The appellant could waive objection of the time of initia- 
tion, or its right to insist on a forfeiture of the fees paid by 
Cox, and likewise its right to object to his initiation on the pend- 
ing application. It could also ratify the action of the local lodge 
in waiving objection to initiating the candidate after the sixty 
days had expired. 3 Am. & Eng. Enc. Law, p. 1084, note 1; 
Brunner vs. Brotherhood of A. Y., 136 lowa, 612-619, 111 N. 
W. 977; Supreme Lodge, etc., vs. Johnson, 81 Ark. 512-514, 
99 S. W. 834; Manning vs. A. O. U. W., 86 Ky. 136, 5 S. W. 
385, 9 Am. St. Rep. 270; Splawn vs. Chew, 60 Tex. 532; Mor- 
rison vs. Wisconsin, etc., Ins. Co., 59 Wis. 162, 18 N. W. 13; 
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Bloomington Mut. Ben. Ass’n vs. Blue, 120 Ill. 121, 11 N. E. 
331, 60 Am. Rep. 558; Protection Life Ins. Co. vs. Foote, 79 
Ill. 361; Metropolitan Life Ins. Co. vs. Johnson, 94 N. E. 78s. 

Section 64, supra, provides that, upon failure to be initiated 
within the prescribed time, the applicant “shall forfeit his appli- 
cation fee and his right of admission into the lodge, and his ap- 
plication for beneficiary certificate shall become null and void.” 

The report of the local lodge to the grand lodge and the action 
of the grand medical examiner gave to the grand lodge full 
knowledge of all the facts showing that the applicant was en- 
titled to a beneficiary certificate, and the only objection that stood 
in his way was that of the grand medical examiner based on the 
time of his initiation. In this situation, the grand lodge was by 
the laws of the order required either to insist upon its right to 
a forfeiture, and reject him altogether, as provided in section 
64, supra, or to accept him as-a member and issue to him a bene- 
ficiary certificate to which he was entitled, as shown by sections 
39, 65, and 163, supra. He had met the requirements of the 
order as to service, age, and health. The grand lodge could have 
elected to reject him, on account of the time of his initiation, but 
having accepted him as a member, waived its right so to do. 
The appellant is bound by its constitution and by-laws the same 
as its members. It could not arbitrarily place the applicant 
in a class different from that to which he belonged under the 
laws of the order. When it accepted him as a member, it did 
so with full knowledge of the facts and must be held to have 
known that he was entitled to a beneficiary certificate. 

[8] But it is insisted that the grand medical examiner had the 
right and authority to deny the applicant a beneficiary certificate 
because he was not initiated within sixty days from the date of 
his medical examination, and that his action justifies the refusal 
of appellant to issue him a beneficiary certificate. 

As we have shown, the power to control the time of initiations 
is not vested in the grand medical examiner, but in the local 
lodge with the consent of the grand master. It therefore appears 
that the grand medical examiner has no authority to reject an 
application on account of the time of his initiation, nor to work 
a forfeiture, or to require a new application after the prescribed 
time has elapsed. 

A careful consideration of the constitution, by-laws, and form 
of application for members leads us to the conclusion that the 
power and authority of the grand medical examiner extends to: 
(1) the determination of the physical qualifications of the appli- 
cant; and (2) to the ascertainment that the application com- 
plies generally with the prescribed forms, rules, and laws of the 
order. 

As already shown, the authority to control the time of initia- 
tions is definitely fixed by the by-laws of the order and is vested 
in the local lodges by and with the consent of the grand master. 
There are no provisions conferring such authority on the grand 
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medical examiner, and, as the laws of the order clearly provide 
who shall exercise this power, it amounts to a denial of such 
authority to the grand medical examiner. 

We therefore conclude: (1) That the grand medical examiner 
exceeded his authority when he rejected the application of the 
decedent because he was not initiated within the prescribed 
time; (2) that both the local and grand lodge waived objection 
on account of the time of the initiation; (3) that the applicant 
had met all the requirements and was entitled to a beneficiary 
certificate at the time a nonbeneficiary certificate was issued to 
him, and the former was wrongfully withheld by appellant. 

These conclusions lead us to hold that the court did not err 
in overruling the demurrer to the second paragraph of reply to 
the second paragraph of answer nor in overruling the motion for 
a new trial. 

[9] The fourth alleged error is not a proper assignment, but 
is ground for a new trial, as the action complained of occurred 
at the trial below. However, in view of our conclusions as to 
the law in this case, it is apparent that no harm came to appellant 
by reason of this answer or the court’s refusal to have it made 
more specific. 

The answer to the interrogatories do not contradict, but sup- 
port, the general verdict. 

We find no available error in the record. 


Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


HAZELTON et At. 


vs. 


NEW YORK LIFE INS. CO* 


DIVIDEND CERTIFICATE—ACCUMULATIONS—RATE OF IN- 
TEREST. 

Where plaintiff established a right to a dividend certificate of an insurance 
company for $12, dated in 1867, and entitled by its terms to share in 
the company’s accumulations, and the company does not show what 
the amount would have actually earned, but the plaintiff shows the 
average rate of interest from that date to the date of trial, he is 
entitled to the value of the certificate with compound interest at 
the average interest rate to the time of the trial. 


(For other cases, see Insurance, Dec. Dig. § 38.) 


* Decision rendered, Jan. 9, 1912. 134 N. W. Rep. 131. 
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Appeal from Circuit Court, Milwaukee County; Warren D. 
Tarrant, Judge. 

Action by Gerry W. Hazelton and others against the New 
York Life Insurance Company. From the judgment, plaintiffs 
appeal. Modified and affirmed. 


G. W. Hazieron, for Appellants. 
O’Connor, ScHmitz & Wu, for Respondent. 


VINJE, J. 

Upon the first trial of this case a judgment for $12 in favor 
of plaintiffs was entered. Both parties appealed. ‘This court 
held (141 Wis. 639, 124 N. W. 1014) that the defendant take 
nothing by its appeal, and that upon the plaintiffs’ appeal the 
judgment should be reversed and the cause remanded for a new 
trial. The opinion and judgment of the court established (1) 
that the defendant owed plaintiffs the sum of $12 since 1867; 
(2) that such sum of $12 was entitled to share in the accumula- 
tions, if any, of the defendant company; and (3) that upon the 
evidence then before it the court could not determine the amount 
of such accumulations, if any, and hence sent the case back for 
a new trial to determine this amount. The court said: “The 
principal difficulty with the case lies in the uncertainty of the 
character of the plaintiffs’ interest in the certificate, and whether 
the money or interest of the plaintiffs was so used as to charge 
the defendant with interest or profits, and the amount thereof. 
Evidence upon another trial should be directed to these points.” 
It is apparent that the court, by holding that the defendant take 
nothing by its appeal, had no doubt as to plaintiffs’ interest in 
the certificate to the extent of $12 at least, and that the only 
doubt it had was as to the amount of accumulations, if any, 
to which the plaintiffs were entitled in addition to the $12. 

Unfortunately the evidence does not now disclose what the 
$12 have actually earned in the hands of the defendant since 
1867. The plaintiffs failed to secure such evidence, and the de- 
fendant did not see fit to disclose the fact. But there is fairly 
satisfactory evidence as to what the $12 should have earned in 
the hands of the defendant, and the rule is well settled that 
where a trustee, or a person charged with the duty of investing a 
fund for the purpose of accumulations, as was the defendant 
in this case, fails to show, when properly called upon to ac- 
count, what the actual gains have been, the usual gains, with 
annual rests, will be charged him. Cook vs. Lowry, 95 N. Y. 
103; Eliott vs. Sparrell, 114 Mass. 404; 1 Lewin on Trusts, 342; 
1 Perry on Trusts, § 471. The court expressly remanded the 
case for the purpose of giving the defendant an opportunity to 
show what its earnings on sums so invested had been, in order 
that it might not be required to pay more than it had actually 
earned. There was no question of any other breach of trust 
than the mere refusal to account for accumulations, and hence 
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no call for requiring the defendant to account for more in the 
way of profits than the money of plaintiffs had in fact earned 
in its hands. But it saw fit to refuse or neglect to disclose what 
its earnings had been. The rule applicable to such a situation is 
thus stated in Perry on Trusts: “The burden is on the trustee 
to show that he made no profits or received no benefit from the 
money; and if he refuses to account, or to show the amounts 
of profits received, the court will give compound interest, in 
order that it may be certain that the cestui que trust gets the 
profits on the trade or business in which the trustee has em- 
ployed the money.” 1 Perry on Trusts, § 471, and cases cited. 
The plaintiffs’ evidence shows that from 1867 to the time of 
the trial the average value of the use of money was a little more 
than 614 per cent, namely, an average of 8 per cent for the 
period from 1867 to 1890, and an average of 4% per cent for 
the period from 1890 to the time of the trial. Computed upon 
this basis, with annual rests, the value of the $12, with accumu- 
lations, amounted at the time of the trial to $172.50, and for 
this amount the circuit court should have entered judgment. 

Judgment modified, by inserting therein, as of June 16, 1911, 
the sum of $172.50, in lieu of the sum of $12, and, as so modified, 
affirmed, with costs in favor of appellants. 


APPELLATE COURT OF ALABAMA. 


DISTRICT GRAND LODGE NO. 23, UNITED ORDER OF ODD 
FELLOWS IN AMERICA 


US. 


HILL.* 


MUTUAL BENEFIT INSURANCE—ACTIONS ON POLICIES— 
PARTIES. 


Where the constitution of a state grand lodge of a fraternal order pro- 
vides that every member of each of its lodges in good financial stand- 
ing is insured in the sum of $500, the order is a beneficial life insur- 
ance association, and, though for the convenience and proper manage- 
ment of the insurance feature it has a special endowment depart- 
ment, the order, and not the endowment department, is liable on con- 
tracts of insurance. 


(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


oe INSURANCE—INSURABLE INTEREST—EVI- 


In an action on an insurance policy, evidence that the beneficiary therein, 
who was no relation to the insured, upon his request and promise 


* Decision rendered, Dec. 1, 1911. 57 S. Rep. 147. 
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to will her his life insurance, moved into his house and cared for 
him until his death, and that, in pursuance to such agreement, he 
did in fact surrender an existing policy, and had a new one issued 
with her as beneficiary, was relevant to show her insurable interest. 
(For other cases, see Insurance, Cent. Dig. § 2003; Dec. Dig. § 818.) 


MUTUAL BENEFIT INSURANCE—INSURABLE INTEREST. 

Where, at the time a person was made a beneficiary upon a policy of 
life insurance, she had cared for the insured for three years at an 
average cost of fifteen dollars a month, under an agreement that he 
would will her his life insurance, she had such an insurable interest 
as will render untenable an objection that the certificate was void 
in its inception as a wager policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. § 767.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—CONSTRUC- 
TION OF CONSTITUTION AND BY-LAWS. 


Though the constitution of a beneficial life insurance association provides 
that a member of a lodge which is not in good financial standing 
with the order on account of nonpayment of dues is, during such 
period of disability, not insured, the association must furnish reason- 
able security to its members against the negligence and inefficiency 
of the officers under whose control its affairs are placed, and the 
provision cannot be asserted as a defense unless made out with literal 
exactness. 


{For other cases, see Insurance, Cent. Dig. §§ 1895, 1806, 1903; Dec. Dig. 
§ 750.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER OF 


RIGH 


Where the constitution and by-laws of the state grand lodge of a frater- 
nal life insurance association provided that subordinate lodges in 
arrears should be suspended, that no member thereof should be en- 
titled to insurance during the suspension, and that reinstatement might 
be had by the payment of a certain sum per member, and the con- 
stitution and by-laws of the order provided for certain notice in the 
lodge publication of such delinquency, failure to notify a subordinate 
lodge claimed to have been delinquent at the death of an insured 
member, or to attempt to collect the penalty on reinstatement, taken 
with the collection and retention of dues in arrears, amount to a 
waiver of the right to forfeit policies for the alleged delinquency 
of the lodge. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—PROOFS OF DEATH—WAI- 
VER OF DEFECTS. 

Defects in proofs of death under an insurance policy are waived by failure 
to make seasonable and specific objection thereto, so that, where a 
fraternal benefit association, upon receipt of proofs of death of an 
insured, based its refusal to pay upon the ground that the lodge to 
which the member belonged was in arrears with the grand lodge at 
the time of his death, it thereby waived any other defense which may 
have existed in the proofs when presented. 


(For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 789.) 


Appeal from Circuit Court, Montgomery County; W. W. 
Pearson, Judge. 

Action by Annie Hill against the District Grand Lodge No. 
23, United Order of Odd Fellows in America. From a judgment 
for plaintiff, defendant appeals. Affirmed. 
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The facts sufficiently appear in the opinion of the court. The 
following portions of the oral charge were excepted to: (1) 
“But it is insisted here by the plaintiff that Pines was financial, 
in that he was entitled to certain sick benefits, and that these 
sick benefits paid the premium. If that be true, then he would 
have been financial, if, as a matter of fact, his indebtedness to 
the local lodge had been paid at the time of his death, either 
in money sent by him, or by the beneficiary, to the lodge, or 
if the money was taken out of the sick benefit to which he was 
entitled and appropriated to the payment of the premium.” (2) 
“If you find from this evidence, in connection with this policy 
that was .offered in evidence, that there was an endowment 
department of the defendant, which was controlled and operated 
in effect by the defendant itself through its executive committee 
or through its grand officers, and that the department represent- 
ing the company itself issued this policy then the defendant would 
be liable for the acts of its department in that behalf.” 

The following charges were refused the defendant: (8) “If 
the policy sued on had become null and void before the death of 
said Pines, the evidence in this case does not show a waiver of 
said forfeiture after his death.” (5) “The policy offered in 
evidence in this case does not purport to be the contract or 
policy or certificate of the defendant.” (6) “Unless the evi- 
dence in this case shows that said Pines was in good standing 
in his lodge and the order at the time of his death, and that due 
proof thereof was furnished the said endowment department, 
as stated in said forfeiture, the plaintiff cannot recover herein.” 
(12) “If the jury believe from the evidence in this case that at 
the time of the death of Pines his lodge had not sent to the en- 
dowment secretary 35 cents dues paid by said Pines, or at his 
instance, for May, June, or July, 1908, the plaintiff cannot re- 
cover.” (Q) Practically same as 12. (10) “If the jury believe 
from the evidence that said Pines, or his lodge, failed to comply 
with the requirement set forth in said policy, such failure rend- 
ered said policy null and void.” (3) “If the jury believe, from 
all the evidence in this case, that the lodge of which said Pines 
was a member failed to forward to the endowment secretary, 
on or before the roth day of May, June, or July, 1908, 35 cents 
for each financial member on said lodge roll at the time said 
dues became due under said policy, the plaintiff cannot recover.” 
The other charges assert the proposition of no waiver of death 
notice. 


Batt & SANForD, for Appellant. 
Tyson, Witson & Martin, for Appellee. 


Dr GRAFFENRIED, J. 
The Grand United Order of Odd Fellows in America is a 
beneficial unincorporated association operating in the United 
States, and having for its object the social enjoyment and good 
Vol. XLI.—26. 
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fellowship of its members, the insurance of their lives for the 
benefit of their wives or children, or such other persons as the 
members may designate as their beneficiaries, and providing 
means for the comfort or sustenance of its members when sick, 
their funerals, etc. The order seems to be composed of one 
Supreme Lodge, of Grand Lodges, and of lodges. The Su- 
preme Lodge is the general governing body of the entire 
order, having certain officers whose duties require them to 
supervise the various Grand Lodges, and the Grand Lodges are, 
of course, subject to all the reasonable rules and regulations 
adopted by the Supreme Lodge. A Grand Lodge appears to be 
that part of the order which governs its business and social affairs 
in a state or territory, and a lodge that part of it which is con- 
fined in its operations to a particular community. The Supreme 
Lodge, the Grand Lodges, and the various lodges constitute the 
order or society. 1 Bacon on Benefit Societies and Life Ins. § 74. 

[1] In Alabama the Grand Lodge, through which the order 
operates in the state, is known as “District Grand Lodge of 
Alabama No. 23, Grand United Order of Odd Fellows,” and 
in article 3 of the constitution of said Grand Lodge it is pro- 
vided: “The amount of insurance to which each member shall 
be entitled under this plan shall be five hundred dollars to be 
paid to the person or persons named on the face of the policy 
within sixty days after the filing of the death notice, as per re- 
quirements under article XI. of this constitution.’”” Under the 
constitution of the parent order, a member in good standing in 
his lodge is a financial member, and each Grand Lodge is author- 
ized by proper by-laws to create an endowment department, and 
to compel each of its members to become an endowment member. 
Under the constitution of the endowment department of the 
Grand Lodge in control of the affairs of the order in Alabama 
and known as “District Grand Lodge of Alabama Number 23, 
Grand United Order of Odd Fellows,” every financial member 
is required to be an endowment member, viz., a member with a 
policy of insurance payable to some beneficiary named by him for 
the sum of $500. So that, under regulations authorized and 
sanctioned by “District Grand Lodge of Alabama Number 23, 
Grand United Order of Odd Fellows,” every member of each of 
its lodges in good financial standing with the order is insured in 
the sum of $500 by said Grand Lodge. A member of a lodge not 
in good financial standing, on account of the nonpayment of dues, 
is during such period of disability and for such period of dis- 
ability only not insured. It is therefore manifest that, while the 
appellant has certain officers whose principal duties are to look 
after the financial standing of each of its lodges and each of its 
members and for that reason has what it terms its endowment 
department, this is for the convenience and proper management 
of the insurance feature, and the appellant is, as to each of its 
members, a beneficial life insurance association. It follows, 
therefore, that appellant, and not its endowment department, is 
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the party liable to appellee if appellee is entitled to recover on 
the certificate of life insurance in evidence in. this case. No 
other conclusion can be drawn from the language of the consti- 
tution of the order or the constitution of the endowment depart- 
ment of said Grand Lodge of Alabama. The money collected by 
the endowment department is for the equal benefit of all the 
members of the Grand Lodge in good financial standing, just as 
is all the other money paid in by its members, except such part 
of it as is necessary to meet the current expenses of the lodges, 
the Grand Lodge, etc., and all of such members in the aggregate, 
therefore, are the real owners of the money for said purposes. 
There is no magic in mere words to change the real into the un- 
real. A device of words cannot be imposed upon the court in 
place of an actuality of fact. Union Mut. Ins. Co. vs. Wilkinson, 
13 Wall. 235, 20 L. Ed. 617. 

[2] 1. It appears from the evidence that one Pines, who was 
an old man, and who, so far as the evidence discloses, had no 
relations, several years before his death went to appellee, who was 
a married woman, and asked her to move with her husband to 
his home, and care for him while he lived, saying that, if she 
would do so, “he would treat them as a parent and will her his 
life insurance policy.” It further appears that Pines owned a 
home, but that he had no other property, as the evidence shows 
that appellee accepted his proposition and for several years fur- 
nished him with food and clothing, paying his medical bills, 
nursing him when sick, and, as appellee in her testimony ex- 
presses it, expending on him an average of $15 per month from 
the time she moved into his home until he died. Appellee testi- 
fied that prior to the issuance of the certificate sued on in this 
action Pines had another policy, which had been issued to him 
by appellant; that he destroyed this policy, and in its stead re- 
ceived from appellant the certificate payable to her as his bene- 
ficiary, which is the subject of this litigation. When the first 
policy was, if ever, issued by appellant, the evidence does not 
disclose, but we are of the opinion that appellee’s testimony on 
this subject was competent and material. Appellant denied lia- 
bility to appellee upon the ground that appellee was not re- 
lated to Pines, and had no insurable interest in his life, and 
we think that all this evidence was relevant to that issue. The 
undisputed evidence shows that appellee was not related to 
Pines, and that, when the present certificate was issued, it 
was issued to Pines for appellee’s benefit “as his guardian.” 
If it be true, as testified by appellee, that she undertook 
the care of Pines under an agreement that he would, for so 
doing, “will her his life insurance policy,” the above evidence 
has a strong tendency to show that the certificate was not “void 
in its inception as a wagering policy.” It tends to show, on the 
contrary, that the present certificate was issued in lieu of an 
already existing policy, and that in having appellee named in the 
certificate as his beneficiary Pines was simply complying with his 
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agreement to “will her his life insurance policy” when she moved 
with him and undertook to care and provide for him. 1 Bacon 
on Benefit Societies and Life Ins. § 249. 

[3] The evidence further tended to show that, when the cer- 
tificate was issued, Pines had been provided for by appellee for 
about three years at a cost of about $15 per month, a sum ag- 
gregating over $500, and it therefore seems clear that under the 
most rigid application’ of the doctrine that the beneficiary in a 
life insurance policy must possess an insurable interest in the 
life of the assured, the appellee, if her evidence is to be believed, 
had an insurable interest in the life of the assured to the full 
amount of the certificate when it was issued by the appellant. 
Helmetag’s Adm’x vs. Miller, 76 Ala. 183, 52 Am. Rep. 316. 

[4] Manifestly the appellee was competent to testify as a wit- 
ness to the facts about which she was interrogated. She was by 
name the beneficiary in the certificate, and this suit was brought 
by her against the appellant, whose officers, for it, had issued the 
certificate. Pines’s estate was not interested, and on this issue 
the question simply was whether appellee possessed an insurable 
interest in the life of Pines. Appellee was not undertaking to 
enforce a claim against the estate of Pines, and the question of 
his indebtedness to appellee, as a matter to support the legality of 
the certificate, was, so far as the estate of Pines was concerned, 
merely a collateral fact to which the witness could testify. Pines’s 
indebtedness to appellee was simply the foundation upon which 
her rights against appellant rested, and was not the foundation of 
any claim asserted or sought to be asserted by her against the 
estate of Pines. Wood vs. Brewer, 73 Ala. 259; Miller vs. Can- 
non, 84 Ala. 59, 4 South. 204; 3 Mayfield’s Dig. 501, § 1305. 

[5] 2. It is insisted by appellant that appellee was not entitled 
to recover because Hope Lodge, of which Pines was a member. 
was in arrears with the District Grand Lodge at the time of 
Pines’s death, and that his beneficiary, on that account, was not 
entitled to participate in its endowment fund. While appellant is 
a social organization engaged in the business, among other things, 
of furnishing a limited amount of insurance upon a professed 
nonremunerative basis to its members, nevertheless the purposes 
of its organization must not be lost sight of, and it must conduct 
its affairs under reasonable regulations and so enforce those reg- 
ulations through its officers as to furnish at least reasonable se- 
curity to its members, acting in good faith and meeting their 
obligations, against the negligence or inefficiency of those under 
whose control it places its affairs. Supreme Lodge Knights of 
Pythias vs. Withers, 177 U. S. 260, 20 Sup. Ct. 611, 44 L. Ed. 
762. 

The defense relied upon is an extremely technical one, and 
is opposed to that true sense of reason, right, and justice which 
should form the basis of every contract, by-law, or regulation af- 
fecting the obligations of the members of the society to each other. 
When it is remembered that the appellant is a beneficial society, 
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permitted by the law to exercise its various functions because of 
its express purpose to minister to the needs of its members when 
they become the subjects of disease or misfortune and to furnish 
to each of them, at his death, a modest sum, in the form of life 
insurance, to be paid to his beneficiary, some person named by 
him in his certificate as the object of his care and solicitude, the 
hardship and oppression which would result from a rigid en- 
forcement of the particular provision set up as a defense to this 
action become apparent. Such a provision would not be permit- 
ted in a life insurance policy issued by a purely business organiza- 
tion, and in such case such a defense could not, and would not, 
be tolerated. When interposed by a beneficial society—a society 
of benevolence—the law will certainly not permit such a defense 
to prevail unless it is made out with literal exactness. Supreme 
Lodge Knights of Pythias vs. Withers, 177 U. S. 260, 20 Sup. 
Ct. 611, 44 L. Ed. 762. 

There was abundant evidence in the case tending to show that 
Hope Lodge was never, during the period covered by this con- 
troversy, treated by appellant as not in good standing or as sus- 
pended on account of the lax manner in which its secretary re- 
mitted its dues to his superior officer. Appellant claimed in 
November, when the certificate was presented for payment, that 
the policy was void because the lodge was in arrears when Pines 
died, and yet, during that period of alleged suspension, Hope 
Lodge, as a part of appellant’s organization, was in the active 
performance of its functions, holding itself out as a lodge in good 
standing, collecting money, holding its meetings with full author- 
ity to take in new members, and in full possession of every 
power possessed by any other lodge in Alabama. ‘The tendency 
of men to form themselves into social and beneficial associations 
has been long recognized, and the law will not permit the officials 
of such organizations by a systematic course of neglect or mis- 
conduct to so conduct the affairs of such an association that some 
provision of its constitution or one of its by-laws adopted for a 
possible good purpose, shall in fact become an instrument of 
oppression or fraud upon its innocent and helpless members. 
Supreme Lodge Knights of Pythias vs. Withers, supra. 

|6] There was, it seems to us, sufficient evidence in this case 
from which the jury might have inferred that the refusal of 
appellant to pay the amount of this certificate because of the 
fact that Hope Lodge was in arrears or in a state of suspension 
at the time Pines died was an afterthought of appellant’s agent; 
that such condition of the lodge was claimed because Pines died, 
and for no other reason; and that, in truth, appellant's officials 
so conducted its affairs certainly during the year of Pines’s death 
that, as to Hope Lodge, there was a waiver by appellant of the 
provision of its constitution or by-laws which provides as fol- 
lows: “Sec. 3. Any lodge sixty days in arrears for the amount 
of two consecutive months’ dues shall be suspended and reported 
to the District Grand Lodge, and no member of said lodge shall 
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be entitled to insurance under this plan, except as hereinafter 
provided.” In this connection it may be well for us to call at- 
tention to the following other provision of the constitution and by- 
laws of said District Grand Lodge: “Sec. 4. Any lodge sus- 
pended by the operation of the preceding section may be re- 
instated upon the payment of $2.00 per member.” We call at- 
tention also to the following provision of the constitution and 
by-laws of the parent order, of which the District Grand Lodge 
of Alabama is but a part: “Sec. 6. The Grand Secretary is here- 
by required to notify each nonfinancial, delinquent, suspended, 
or forfeited lodge of its being nonfinancial, delinquent, sus- 
pended, or forfeited, with the amount of its indebtedness, ad- 
ding in each case a fine of $2.00, and publish each such notice 
in the regular quarterly circular.” 

It is not contended that the members of Hope Lodge were at 
any time required to pay the $2.00 provided for in section 4 
of the constitution or by-laws of the District Grand Lodge of 
Alabama, nor is it pretended that Hope Lodge was ever notified 
of its suspension, as provided in the above-quoted section 6 of 
the constitution or by-laws of the parent order. In other words, 
the evidence in the case tends to show that, while the dues of 
Hope Lodge were not remitted in strict compliance with the by- 
laws of the order, appellant took at no time any steps against 
Hope Lodge on account of such default, but, on the contrary, 
accepted the remittances when made, treated them when re- 
ceived as a complance with its rules and regulations, and took no 
steps to notify the lodge or any of its members of any dereliction 
of duty on the part of the officials of the lodge, but permitted 
them to remain in utter ignorance of the fact that the lodge was 
not in perfect standing with the order. We take it that our Su- 
preme Court has conclusively declared that in all cases forfeiture 
of insurance provided by mutual benefit associations is not en- 
couraged by the courts, and in all cases where a forfeiture is 
claimed will preserve, if possible, the equitable rights of the 
holder of the certificate; and that, where a subordinate lodge 
of an organization, “through its officers, collects from its mem- 
bership assessments and dues payable to the organization, such 
subordinate lodge or its officers are to be considered as the agents 
of the organization, and they may, by collecting and retaining 
dues in arrears, effect a waiver of a forfeiture and a revival of 
the liability of the organization, notwithstanding the prescribed 
mode of reinstatement has not been complied with.” United 
Order of the Golden Cross vs. Hooser, 160 Ala. 334, 49 South. 
354- 

It is manifest that there was evidence in this case from which 
the jury had the right to infer that certainly during the year 
in which Pines died the officers of the District Grand Lodge were 
so lax in their enforcement of the forfeiture clause of its by-laws 
above quoted as to evidence a waiver by the appellant of such 
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clause in the by-laws and in the certificate, the subject of this 
suit. United Order of the Golden Cross vs. Hooser, supra. 

The above being our conclusion, it is unnecessary for us to 
consider the reasonableness or validity of the by-law in question, 
or the reasonableness or validity of the similar provision in the 
olicy. 

[7] 3. It is insisted by appellant that Pines did not pay his 
dues as required by his policy and the by-laws, and that, there- 
fore, the appellee was not entitled to recover. It is sufficient for 
us to say that the evidence was at least in conflict on this subject, 
and that there was evidence in the case for the jury to have 
found by its verdict that Pines did pay his dues as they matured. 

4. It is also insisted by appellant that the proofs of loss fur- 
nished by appellee to appellant did not comply with the re- 
quirements of the policy and of the by-laws of the association. 

[8] It is a well-recognized principle that when any defects are 
found to exist in proofs of loss made to an insurance company 
which are capable of being remedied, if intelligently pointed out, 
such defects in the proofs of loss are deemed to be waived, unless 
pointed out by the company within a reasonable time after re- 
ceipt of the proofs. In other words, the insurer must object 
seasonably if at all. “Insurance companies must not lure their 
patrons into false security by which the latter may lose the means 
and opportunity of remedying defects in the preliminary proof, 
must not lead them astray by giving notice of one objection and 
then relying upon another, nor by a general refusal to pay, re- 
tain in reserve, for a surprise on the trial, some defect in the 
proof, which, perchance, if known might have been remedied. 
The law expects exact candor and good faith, and punishes with 
adverse presumptions those who fail to observe these cardinal 
virtues.” Objections to the proofs are too late if not made until 
the trial. Bacon on Benefit Societies and Life Insurance, § 411; 
Fire Ins. Co. vs. Felrath, 77 Ala. 201, 54 Am. Rep. 58. In the 
present case, upon the receipt of the proof of the death of Pines, 
the appellant based its refusal to pay upon the sole ground that 
Hope Lodge was in arrears with the Grand Lodge at the time 
of his death. It is therefore evident that it thereby waived any 
other defects which may have existed in the proof of loss 
when presented to it. It is apparent, from what we have above 
said, that in our opinion the court below on the trial of this case 
committed no error in those portions of its oral charge to the 
jury to which exceptions were taken by appellant, and that it 
was free from error in refusing to give to the jury any of the 
written charges found in the bill of exceptions, which the ap- 
pellant requested the court to give to the jury in its behalf. 

There is no error in the record, and the judgment of the court 
below is affirmed. 

Affirmed. 
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COURT OF APPEALS OF GEORGIA. 


FRANKLIN LIFE INS. CO. 
vs. 
BOYKIN. (No. 3,502.)* 


ACTION FOR PREMIUM—DEFENSES. 

It being undisputed in the evidence that the insured retained in his pos- 
session the policy of insurance (with a receipt acknowledging the 
payment of the first premium attached thereto), and made no effort 
to return the contract of insurance to the insurer, merely expressing 
dissatisfaction therewith and inability to pay the note given for the 
premium, a verdict for the defendant in a suit brought by. the in- 
surance company upon a note given for a premium upori the ‘policy 
was contrary to law. 

The insured cannot defeat payment of the premium upon a policy of 
insurance issued at his instance while he still retains the contract, 
the very issuance and delivery of which depend upon a cross-obliga- 
tion that the premiums will be paid. 


(For other cases, see Insurance, Cent. Dig. $§ 253-262; Dec. Dig. § 141.) 


Error from City Court of La Grange; Frank Harwell, Judge. 


Action by the Franklin Life Insurance Company against W. 
S. Boykin. Judgment for plaintiff, and defendant brings error. 
Reversed. 


E. T. Moon, for Plaintiff in Error. 
E. A. Jones, for Defendant in Error. 
Ru 


wn 
wn 


ELL, J. 
Judgment reversed. 


* Decision rendered, Jan. 15, 1912. 73 S. E. Rep. 545. Syllabus by the 
Court. 
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FRAZIER vs. METROPOLITAN LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


ACTIONS—BURDEN OF PROOF. 

An insurance company alleging a breach of a condition to defeat recovery 
upon a life policy has the burden of proving the defense. 

(For other cases, see Insurance, Cent. Dig. § 1650; Dec. Dig. § 646.) 


LIFE INSURANCE—CONDITIONS. 


A condition in a life insurance policy that the insurer assumed no ob- 
ligation unless the insured was in sound health at the date the policy 
was issued is only a representation under Rev. St. 1900, § 6937, pro- 
viding that no misrepresentation shall render a policy void, unless 
the matter misrepresented actually contributed to the death of the 
insured. 


(For other cases, see Insurance, Cent. Dig. § 681; Dec. Dig. § 201.) 


PROOF OF DEATH—ADMISSIONS IN—EXPLANATION. 


Proofs of death furnished by the beneficiary of a life policy in accord- 
ance with its terms are admissible against the beneficiary as admis- 
sions, but may be explained and rebutted. 


(For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.) 


PROOFS OF DEATH—EVIDENCE. 


In an action upon a life insurance policy, where admissions in the proofs 
of death were relied upon to defeat recovery, evidence held suffi- 
cient to authorize the jury to disregard such admissions. 


(For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.) 


* Decision rendered, Dec. 5, 1911. Rehearing denied, Dec. 22, 1911. 
141 S. W. Rep. 936. 


UNITED BENEV. ASS’N vs. BAKER.* 
(Court of Civil Appeals of Texas. Texarkana.) 


REPRESENTATIONS—“RISK ASSUMED.” 


Under Acts 31st Leg., 1st Called Sess. c. 36, § 8, as amended by Acts 31st 
Leg. 2d Called Sess., c. 22, § 1, providing that all benefit certificates 
issued by fraternal associations shall be noncontestable on account 
of any statement or representation made unless material to the risk 
assumed, the term “risk assumed” must be taken to mean the hazard 
of the contract determined by the perils menacing the life of the 
insured, and hence a false representation that defendant had never 
had a certain practicably incurable disease was material to the risk 
and would avoid the policy which provided that a false answer to 
such question avoided the policy, even though the applicant died of 
a wholly different disease. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6245-6246.) 


* Decision rendered, Nov. 16, 1911. Rehearing denied, Dec. 7, t911. 145 
S. W. Rep. 541. 
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MODERN WOODMEN OF AMERICA vs. LYNCH Er At.* 
(Court of Civil Appeals of Texas. El Paso.) 


MUTUAL BENEFIT INSURANCE—CONTRACT. 


An application to a fraternal benefit society recited that applicant 
agreed not to thereafter, while a member of the society, en- 
gage in any of the named prohibited occupations, except at the 
same time recognizing the full force and effect of the society’s 
by-laws limiting or extinguishing the certificate of any member en- 
gaged in such occupations, and that applicant would conform to all 
by-laws then in force or thereafter adopted, and further agreed that 
the answers and agreement as set out in the application should form 
the basis of the contract between him and the society, and to conform 
to all laws, usages, and customs thereof then in force or thereafter 
adopted, and that the application and laws of the society should form 
the sole basis of admission to membership and of the certificate to 
be issued. Held, that the application, together with the certificate 
and by-laws with their amendments, constituted the contract of in- 
surance between insured and the society. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—SALE OF IN- 
TOXICANTS. 

Where the application to a fraternal benefit society stated that the ap- 
plicant was not engaged in the sale of malt liquors, and would not 
thereafter engage in that business, and the certificate and by-laws 
provided that the certificate should be void if insured thereafter en- 
gaged in the sale of malt liquors, the benefit certificate was rendered 
void by insured thereafter engaging in the sale of malt or intoxicat- 
ing liquors. 

(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


MUTUAL BENEFIT INSURANCE—ACTION—SUFFICIENCY OF 
EVIDENCE. 

Evidence in an action on a traternal benefit certificate held to show that 
insured was engaged in performing duties incident to the sale of 
intoxicating liquors when he died. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF CERTIFI- 
CATE—SALE OF INTOXICANTS. 

If insured was engaged in performing duties incident to the sale of in- 
toxicants when he died, prohibited by the certificate and by-laws of 
the society, the fact that he received no compensation would not 
prevent the forfeiture of the certificate pursuant to its provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 
* Decision rendered, Dec. 7, 1911. 141 S. W. Rep. 1055. 





Life.] Valentine vs. Grand Lodge, A. O. U. W. 


ALENTINE vs. GRAND LODGE, A. O. U. W., oF 
CALIFORNIA. (Civ. 868.)* 
(District Court of Appeal, California, First District.) 


FRATERNAL INSURANCE—FORFEITURE OF CERTIFICATE. 

Where a member of a fraternal benefit society, operated under the lodge 
system, applied for an indorsement of his certificate as a paid-up 
certificate pursuant to the laws of the society, and agreed in his ap- 
plication that the failure to pay any amount required by the laws 
of the society should forfeit all claims under the certificate as pro- 
vided by the laws of the society, declaring that where a member fails 
to pay dues within the time specified he shall stand suspended and no 
action on the part of the lodge or any officer thereof shall be es- 
sential to effect his suspension, his failure to pay dues called for by 
the Jaws of the society operated as a forfeiture of the certificate 
without action by the society or subordinate lodge. 


(For other cases, see Insurance, Cent. Dig. § 1917; Dec. Dig. § 756.) 


FRATERNAL INSURANCE—SUSPENSION FROM ORDER—FOR- 
FEITURE OF CERTIFICATE. 


A member of a fraternal benefit society may forfeit his rights under a 
certificate without being suspended from the society, and the laws 
of the society for suspension for nonpayment of dues do not con- 
trol special provisions of the contract for forfeiture of the certificate 
for nonpayment of dues. 


(For other cases, see Insurance, Dec. Dig. § 756.) 


* Decision rendered, Oct. 27, 1911. 119 Pac. Rep. 671. 


HART vs. LIFE & ANNUITY ASS’N.* 


(Supreme Court of Kansas.) 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF BY-LAWS. 
Before the passage of the act relating to fraternal beneficiary societies 
(Gen. Stat. 1909, art. II, c. 55), an association of that character in 
accordance with its by-laws issued a beneficiary certificate. The by- 
laws were amended two years afterwards providing for the issuance 
of certificates upon a plan less favorable to members and _ benefi- 
ciaries, but making no reference to, or provision for, certificates 
then outstanding, and the association continued after such amend- 
ments, as it had done before, to accept payments upon one of the old 
certificates, according to its terms without objection or condition 
until it became fully paid up, and the holder became entitled ac- 
cording to its provisions to a new paid-up certificate. Eighteen months 
after the payment had been so completed, the association for the 
first time adopted a by-law providing a new plan for the old out- 
standing certificates placing them in a separate class, and materially 
reducing the benefits stipulated for therein. It is held that the associa- 


és Decision rendered, Jan. 6, 1912. 120 Pac. Rep. 363. Syllabus by the 
ourt 
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tion is, upon these facts, estopped from making such changes, and 
that the holder of such a certificate, who has fully performed the 
contract on his part, is entitled to a paid-up certificate according to 
the terms specified in the one so held and the by-laws in force when 
it was issued, although it was issued subject to amendments that 
might be thereafter made. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 710.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—DELAY IN COM- 
MENCEMENT. 


Upon the facts stated in the preceding paragraph, the certificate holder 
is not precluded from maintaining his action because of delay in com- 
mencing it. 

(For other cases, see Insurance, Dec. Dig. § 812.) 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF BY-LAWS. 

Although the plan of benefits provided by the by-laws of a fraternal 
beneficiary society is afterwards found to be impracticable, the con- 
tract contained in the certificates issued in accordance with the 
original plan is not unconscionable, so that a court of equity should 
refuse to enforce it, in a suit brought by a holder who has made all 
payments due thereon which have been accepted without objection or 
condition. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 710.) 


MUTUAL BENEFIT INSURANCE—STATUTORY PROVISIONS. 

While the statute relating to mutual insurance companies was in some 
respects applicable to certain mutual benefit associations engaged in 
the business of insurance before the passage of the act relating specitic- 
ally to such societies, still the former act did not apply to the de- 
fendant association, which operated under the lodge system, under 
the supervision of a grand or supreme lodge. Gen. Stat. 1001, § 3543. 


(For other cases, see Insurance, Cent. Dig. § 1827; Dec. Dig, § 680.) 


McWILLIAMS vs. MODERN WOODMEN OF AMERICA.* 
(Court of Civil Appeals of Texas. Dallas.) 


MUTUAL BENEFIT SOCIETY—MEMBERSHIP—NECESSITY OF 
ADOPTION. 

The by-laws of a mutual benefit society expressly provided that applicants 
for membership should be balloted on by the local camp before being 
adopted, and that before becoming a member an applicant should 
be adopted by the camp at a regular meeting occurring at the camp 
hall within sixty days after the issuance of a benefit certificate. An 
application for membership executed by deceased stated that he under- 
stood the by-laws and mode of organization of the society, and 
waived all claim for benefits under his application until he should 
be regularly adopted, in accordance with the ritual, and until the 
certificate issued on the application should be delivered for adoption, 
and while he was in sound health, pursuant to the by-laws of the 
society. Held, that he never having been adopted, and his certiticate 








* Decision rendered, Dec. 2, 1911. Rehearing denied, Jan. 13, 1912 
142 S. W. Rep. 641. 
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never having been delivered because he failed or refused to present 
himself for adoption, he was not a member of the society, and his 
certificate was ineffectual. 

(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 604.) 


MUTUAL BENEFIT SOCIETY—BY-LAWS—NOTICE. 

Members of a fraternal beneficiary society are conclusively presumed to 
have notice of its by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1199-2002; Dec. Dig. § 817.) 


MUTUAL BENEFIT SOCIETY—BY-LAWS—WAIVER. 

Where the by-laws of a mutual benefit society provided that no officer 
or local camp was authorized to waive any of the provisions 
relating to the contract between a member and the society, and 
further prescribed that no person should become a member un- 
til duly adopted by his local camp, ete., the deputy head consul 
of the society, authorized to obtain new members and to organize 
local camps, had no authority to waive such by-laws by taking the 
application of a member and communicating to him the secret work 
of the order. : 

(lor other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


MUTUAL BENEFIT SOCIETY—DELIVERY OF CERTIFICATE. 

Where the by-laws of a mutual benefit society provided for delivery of the 
member's certificate only after his adoption in a regular meeting of 
the lodge, the delivery of a member’s certificate by the head officers 
to the clerk of the member’s local camp was not in itself sufficient to 
constitute a delivery to the member; he never having been legally 
adopted 


(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 

MUTUAL BENEFIT SOCIETY—COLLECTION OF FEES. 

Where an organizer of a mutual benefit society collected a membership 
fee on decedent’s application and also collected without official author- 
ity $1.80 camp dues of a beneficiary member, which sum was never paid 
to the camp, or received by the society, such collection did not estop 
the society from denying that decedent ever became a member; he 
never having been legally adopted. 

(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


DIETERICH vs. MODERN WOODMEN OF AMERICA 
ET AL.* 
(Springfield Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—CHANGE 
IN BY-LAWS. 

Though a benetit certificate, naming the member's then wife as beneficiary, 
provided that, in case of death of the beneficiary before death of the 
member, and failure by him to designate another beneficiary, the 
benefit should be paid to his heirs, and like provision was in the 


* Decision rendered, Dec. 4, 1911. On motion to modify Judgment, Jan. 
8, 1912. 142 S. W. Rep. 460. 
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by-laws in force when the certificate was issued, yet, it being pro- 
vided in the application that the association’s laws “now in force 
or hereafter enacted” enter into and become a part of every contract 
between it and a member, and govern all rights thereunder, and it 
being declared by the by-law a purpose of the association to furnish 
indemnity to the beneficiaries of members, “in accordance with the 
articles of association, by-laws, rules and regulations” of the asso- 
ciation, not inconsistent with the laws of the state, a change in the 
by-laws, made before the member’s then wife died and he married 
again, whereby, on death of the named beneficiary and failure of the 
member to make a new designation, his wife at the time of his death 
should take, in preference to his heirs, being reasonable, in harmony 
with the general purpose of the association, and not in derogation of 
any right secured to him, and fully authorized by the terms of the 
contract, governed. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


STATE LIFE INS. CO. vs. FORD.* 


(Supreme Court of Arkansas.) 


ACTION ON POLICY—QUESTIONS FOR JURY. 
Where in an action on a life policy it appeared that insured and another 


became involved in a quarrel, and that insured seized a chair as if 
to strike the other, and that on being asked by a third person to stop 
he did so, and made no attempt to strike the other, whereupon the 
other shot and killed him, it was proper to refuse to submit to the 
jury the question whether insured died from “external, violent and 
accidental” means within the meaning of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1745; Dec. Dig. § 668.) 


ACTION ON POLICY—PARTIES. 


Sureties on the bond required of an insurance company may be joined as 


defendants in an action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1560, 1570; Dec. Dig. § 624.) 


ACTION ON POLICY—QUESTIONS FOR JURY. 
In an action on a life policy issued by a company which had given a bond 


(Fo 


conditioned to pay all claims under any policy issued by the company 
on the life of any citizen of the state, it appeared that insured in his 
application had stated that he was a resident of Louisiana, and the 
policy so recited. Held, that the question of citizenship, conceding 
that citizen meant resident, was one to be determined by the evi- 
dence on the trial, and it was proper to overrule a motion to dismiss 
on that ground. 


r other cases, see Insurance, Dec. Dig. § 668.) 





* Decision rendered, Jan. 8, 1912. 142 S. W. Rep. 863. 
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FIRE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


NORWICH UNION FIRE INS. SOCIETY 
vs. 


STANTON et at. (No. 70.)* 


CONSTRUCTION OF CONTRACT—LOSS OCCASIONED BY OR 
THROUGH EARTHQUAKE. 

A clause in a fire insurance policy providing that the insurer should not 
be liable “for loss caused directly or indirectly by invasion, * * 
or for loss or damage occasioned by or through * * * aut 
quake,” does not exempt the company from liability for a loss caused 
by fire alone, although such fire spread from other property, in which 
it was directly caused by an earthquake. 


(For other cases, see Insurance, Cent. Dig. §§ 1126-1143; Dec. Dig. § 421.) 


In Error to the Circuit Court of the United States for the 
Southern District of New York. 
Action at law by Caroline R. Stanton and Henry E. Ide, as 


executors, against the Norwich Union Fire Insurance Society. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

This cause comes here upon appeal from a judgment in favor 
of defendants in error, who were plaintiffs below. The action was 
brought upon a policy of fire insurance for loss sustained, and 
verdict was directed in favor of plaintiffs. 


Before Lacombe, Coxe, and Noyes, Circuit Judges. 


JosEpH H. Cuoare, Jr. (T. C. Van Ness, Roy T. Strahan, 
James Garretson, and Joseph H. Choate, of counsel), for Plain- 
tiff in Error. 

Rosert T. OLIVER (William N. Cohen and Mayer L. Halff, of 
counsel), for Defendants in Error. 

PER CURIAM. 

The insured premises were situated in the city of San Fran- 
cisco. On the morning of April 18, 1906, prior to 8 a. m., the 
earthquake occurred, which produced such widespread destruc- 
tion. The shock, or successive shocks, did not apparently injure 
plaintiff's property, but by upsetting stoves, breaking electric cir- 
cuit wires, and in other ways the earthquake immediately and 
directly caused a number of fires to start in other buildings, more 
or less remote, to the north and to the west of plaintiff’s build- 


* Decision rendered, Nov. 13, 1911. 191 Fed. Rep. 813. 
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ing. In the course of some hours these fires, being unchecked, 
spread in one uninterrupted conflagration to said building and 
destroyed it and its contents. 

[1] The single question presented is whether, under these cir- 
cumstances, the loss is within the exceptions of the policy, and 
the insurance company for that reason not liable. The particular 
clause upon which defendant relies reads as follows :— 

“This society shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war or commotion, 
or military or usurped power, or by order of any civil authority 
or for loss or damage occasioned by or through any volcano, 
earthquake, or hurricane, or other eruption, convulsion or dis- 
turbance, or by theft, or by neglect of the insured to use all 
reasonable means to save and preserve the property at and after 
a fire or when the property is endangered by fire in neighboring 
premises, or (unless fire ensues, and, in that event, for the 
damage by fire only) by explosion of any kind, or lightning; but 
liability for direct damage by lightning may be assumed by spe- 
cific agreement hereon.” 

The United States Circuit Court of Appeals of the Ninth 
Circuit had the same question before it in Williamsburgh City 
Fire Insurance Company vs. Willard, 164 Fed. 404, go C. C. 
A. 392, 21 L. R. A. (N. S.) 103. The fire was the same, follow- 
ing the same earthquake, and the language of the excepting clause 
was substantially identical. That court held that, construing such 
provision most strongly against the insurer in accordance with 
the settled rule, and giving the words their common ordinary 
meaning, the word “occasioned” was equivalent to “caused,” and 
the phrase “by or through” was but a repetition of words meaning 
the same thing, and that since the words “directly or indirectly” 
appeared in the first clause of the exception from loss by inva- 
sion, insurrection, etc., but did not appear in the second clause 
of said exception, it followed that the exception covered only 
loss or damage caused directly by earthquake. A rehearing was 
asked for and denied by the Court of Appeals for that circuit, 
and an application to the Supreme Court for a certiorari to 
review its decision was denied (212 U. S. 581, 29 Sup. Ct. 690, 
53 ss Ed. 660). 

[2] In Mast, Foos & Company vs. Stover Mfg. Company, 177 
U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856, the Supreme Court 
discussed the extent to which comity should control the dispo- 
sition by one Federal Court of a legal question already disposed 
of by another Federal Court. The court says :— 

“Comity is not a rule of law, but one of practice, convenience, 
and expediency. It is something more than mere courtesy, which 
implies only deference to the opinion of others, since it has sub- 
stantial value in securing uniformity of decision and discouraging 
repeated litigation of the same question. But its obligation is not 
imperative. * * * It recognizes the fact that the primary duty 
of every court is to dispose of cases according to the law and the 
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facts; in a word to decide them right. In doing so, the judge is 
bound to determine them according to his own convictions. If he 
be clear in those convictions, he should follow them. It is only in 
cases where, in his own mind, there may be a doubt as to the 
soundness of his views that comity comes into play, and suggests 
a uniformity of ruling, to avoid confusion, until a higher court 
has settled the law.” 

Followmg the rule above indicated, we are satisfied that the 
case at bar should be disposed of by an affirmative, since we are 
very far from being clear in our convictions that the Court of 
Appeals in the Ninth Circuit erred in its construction of the 
contract. ; 

Judgment affirmed. 


ST. LOUIS COURT OF APPEALS. 


Missourt. 


WALTON 
vs. 


PHCENIX INS. CO* 


FORFEITURE OF FIRE INSURANCE POLICY—‘OCCUPANCY.” 

The occupancy of a dwelling house within a fire policy, stipulating that 
it shall be void if the building becomes vacant or unoccupied and 
remains so for ten days, means that some person is living in_ it, 
and, if for ten days no person is living in it, the house is unoccupied, 
and the policy is forfeited, but one may occupy premises which are 
not places of abode, and a house occupied by a caretaker or watch- 
man not making the house his domicile is occupied. 

(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 4897-4903; vol. 
8, p. 7736.) ; 


FORFEITURE OF FIRE INSURANCE POLICY—UNOCCUPIED 
PREMISES—EVIDENCE. 

Evidence hejd to support a finding that a dwelling house was not un- 
occupied for ten days within a fire policy, stipulating that it should 
be void on the building becoming unoccupied, and so remaining for 
ten days. 

(For other cases, see Insurance, Cent. Dig. § 1714; Dec. Dig. § 665.) 


CONSTRUCTION OF FIRE INSURANCE POLICY. 


The courts do not enlarge terms of insurance policies in an effort to’ 
defeat them, but, in the construction of doubtful terms, the con- 
struction most favorable to insured must be adopted. 


oo - cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
146. 
* Decision rendered, Dec. 5, 1911. 141 S. W. Rep. 1138. 
Vol. XLI.—27. 
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FORFEITURE OF FIRE INSURANCE POLICY—BURDEN OF 
PROOF. 


A fire insurance company relying on the forfeiture of a policy on the 
ground that the dwelling insured has been unoccupied for ten days 
in violation of the policy has the burden of establishing the facts. 


(For other cases, see Insurance, Cent. Dig. § 1655; Dec. Dig. § 646.) 


FORFEITURE OF FIRE INSURANCE POLICY—CHANGE., OF 
TITLE. 


A mortgagee, after condition broken, may enter and account to the mort- 
gagor for the rental value of the premises, and such possession is not 
inconsistent with his position as mortgagee, nor is he the absolute 
owner within the clause of a fire policy issued to the mortgagor, 
avoiding the policy on a transfer of title to the property, and this 
title does not become legal by the mere execution by the mortgagor 
of a deed delivered to a third person in escrow for delivery to the 
mortgagee on the performance of specified conditions, and, until 
delivery, the policy is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822; Dec. Dig. § 328.) 


FIRE INSURANCE—ACTION—PARTIES. 


A mortgagee in possession. after condition broken’ may sue on a fire 
policy issued to the mortgagor, stipulating that any loss shall be 
payable to the mortgagee as his interest may appear, and the mere 
fact that the mortgagor has executed a deed of the premises to the 
mortgagee, and that the deed has been deposited with a third person in 
escrow for delivery to the mortgagee on the performance of specified 
conditions, which have not been performed, does not defeat the right 
of the mortgagee to sue. 


(For other cases, see Insurance, Cent. Dig. § 1565; Dec. Dig. § 624.) 


FIRE INSURANCE—ACTION—ESTOPPEL TO DENY RIGHT OF 
MORTGAGEE TO SUE. 

Where an agent of a fire insurance company issuing a policy stipulating 
for the payment of a loss to a mortgagee through a bank of which the 
agent was cashier advised that the policy could not be assigned by 
insured to the mortgagee, the company was estopped to claim that the 
mortgagee could not sue on the policy without an assignment, pro- 
vided the company knew that the agent acted for the bank as well.as 
for insured and the mortgagee in the transaction. 

(For other cases, see Insurance, Cent. Dig. § 1565; Dec. Dig. § 624.) 

Appeal from Circuit Court, St. Francois County; Chas. A. 

Killian, Judge. 


Action by Walter W. Walton against the Phcenix insurance 


Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


FykE & SNypeER and M. R. Smiru, for Appellant. 
Marsury & HENSLEY, for Respondent. 


REYNOLDs, P. .J. 
Plaintiff Walton, then the owner of a house and lot in Frank- 
clay, St. Francois County, sold and conveyed it to one Wheel- 
ing, and for all or part of the purchase money took back a deed 
of trust on the same property, the deed being evidenced by 
thirty-three notes executed by Wheeling. Walton desired to 
raise $500 on these notes and submitted the proposed loan to the 
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Irondale Bank, of which one Adams was cashier. Adams was 
also, at that time and place, agent of the Phcenix Insurance Com- 
pany, the defendant and appellant here. When Walton applied 
for the loan Adams, after consultation with the president of the 
bank, agreed to make it with the deed of trust and notes as col- 
lateral security, provided insurance was taken out on the house. 
To this Walton agreed, whereupon defendant, through this agent 
Adams, issued its insurance policy by which it insured Wheeling 
for the term of three years against loss or damage by fire, to an 
amount not exceeding $1,000 on the frame building situated on 
the lot referred to, the policy subject to all the conditions therein 
contained. It was written in this policy, “loss, if any, hereunder is 
payable to W. W. Walton through Irondale Bank as mortgage 
interest may appear.” Adams stated in explanation of this, that 
by making the loss payable through his bank, if that occurred 
the bank would be able to protect itself by having the funds in its 
own hands. 

The conditions in the policy involved were those of ownership 
of the property in Wheeling, and that the policy shall be void 
“if a building herein described, whether intended for occupancy 
by owner or tenant, be or become vacant or unoccupied and so 
remain for ten days.” This policy seems to have been signed 
by Adams, as agent for the company defendant. Thereupon the 
Irondale Bank made the loan of $500, Walton putting up the 
deed of trust and notes as collateral and executing the ordinary 
bank collateral note, and apparently retaining the policy until 
after the fire, when he sent it in to the bank or to Adams, as 
agent of the defendant company. It appears that afterwards 
Wheeling, having paid only about $20 on the debt and having 
told Walton that he could not pay any more, offered to deed back 
the property to Walton if the latter would surrender to him his 
notes which were secured by the deed of trust. This was agreed 
to, the agreement further providing that all moneys arising from 
the sale of the house, over and above $840.60, the balance owed 
by Wheeling on the notes, should be paid over by Walton to 
Wheeling, but that if on a sale of the property Walton was un- 
able to obtain more than the amount of the debt, nothing was 
coming to Wheeling. Thereupon Wheeling and his wife ex- 
ecuted a general warranty deed for the property, conveying it 
to Walton. This deed, by agreement, was not delivered to Wal- 
ton but was left in the hands of a Mr. Clay in escrow, to be 
delivered to Walton when he had taken up the notes held as 
collateral by the bank and returned them to Wheeling. After the 
execution of this agreement and of this warranty deed and the 
placing of the latter in the hands of Mr. Clay in escrow, Wheel- 
ing and Walton went into the Irondale Bank and informed 
Adams of it, talked over the effect of it on the title to the prop- 
erty and asked Adams about the necessity of an assignment of 
the policy from Wheeling to Walton. Wheeling said he would 
assign the policy then or later, but saying he was in a hurry left 
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the bank. Walton remained and took up the matter of the assign- 
ment with Adams. Adams told Walton that “on account of this 
deed not being in his own hands that he couldn’t claim to be the 
absolute owner of that property, consequently he couldn’t make 
a transfer of the policy, until he traded for the property.” 
Adams testifying, said he knew from Mr. Clay that he (Clay) 
had the deed in escrow and that Clay was holding it on the un- 
derstanding that when Walton raised these notes from the Iron- 
dale Bank or delivered the notes to Clay or delivered Clay a re- 
ceipt from Wheeling for the notes, he would deliver the deed 
to Walton and the latter would become the absolute owner of the 
property. It was on this state of facts that Adams said that no 
assignment of the policy from Wheeling to Walton should be 
and none was made, he (Adams) being of the opinion that until 
the delivery of this deed to Walton, he was not the owner of 
the property, and so he told Walton. Adams also testified that 
the defendant insurance company was aware of the fact that he 
was also the cashier of the Irondale Bank, and that when he 
(Adams) issued the policy on the property, he had, in due course, 
notified defendant of its number and series and of the mortgage 
clause. After Walton and Wheeling had made their agreement 
and the deed had been lodged in escrow, Wheeling turned over 
the possession of the house to Walton, agreeing to pay him rent 
in lieu of the unearned portion of the premium on the insurance 
policy. Wheeling never paid any rent, and after occupying the 
premises for a short time moved out and it was thereafter occu- 
pied by different tenants of Walton until about the 27th of 
September, 1907, on which date the tenant then occupying it 
moved out. Walton thereupon rented it to a man named Bass. 
The original arrangement between Bass and Walton was that 
the former was to take possession about the 15th of October, 
that being the date upon which the lease on the house in which 
he was then residing expired. Walton afterwards told Bass 
that the property was insured and that he would like to have him 
move in right away; that he might move in a little of his furni- 
ture; that he need not move the best of it, but to move some- 
thing in that was not very valuable, so as to protect his insur- 
ance. Bass agreed to this, but when he started to move in part 
of his furniture he and his wife changed their minds and con- 
cluded they would move altogether. Accordingly on Monday, 
the 7th of October, they moved three loads of furniture into the 
house. Before the moving had been completed, it commenced 
raining and the effort to move the rest of the furniture stopped. 
Bass and his wife, however, went up in the afternoon to the 
house and put the furniture which had been removed in the 
rooms in which they wanted it. They also cleaned up the floors, 
ready to move in and place the remainder of their furniture the 
following morning. The three loads of furniture moved con- 
tained tubs, boxes, old chairs, etc., as also a set of parlor furni- 
ture and a bedroom set. Mr. and Mrs. Bass remained in the 
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house arranging the furniture until between 4 and 5 o'clock that 
evening, and therf returned to their former home, sleeping there 
that night. It appears that the fire broke out in the Wheeling 
house about 2 o’clock on the morning of the 8th of October, the 
time, however, not being fixed with certainty. At all events it 
broke out in the night of the 7th and 8th of October and the 
building and its contents were entirely destroyed. Walton re- 
sided in Washington County and not at Frankclay, and at the 
time of the fire was in St. Louis. Bass said he had not seen 
him after about the end of September or first of October, until 
after the fire, when on being informed by letter of the fire, 
Walton went to Irondale and turned the policy of insurance over 
to Adams, either he or Adams writing to defendant to send 
blank proofs of loss. Defendant declined to send any, claiming 
that under the terms of the policy it was not liable. Thereupon 
this suit was instituted. 

The petition contained two counts. The first averred that there 
was an agreement in consideration of which Wheeling was to 
assign to plaintiff the insurance policy, but that he had neglected 
and refused to do so, and Walton claiming to be owner, sued for 
the total insurance. The second count claims $1,000 as the 
amount of loss on the building, it being averred in this count 
that Wheeling was the unconditional and sole owner and that 
plaintiff was the owner and holder at the time of the issuing of 
the policy and still is the owner and holder of the thirty-three 
promissory notes, aggregating $805 secured by the deed of trust, 
and that under the terms of the policy the loss was made payable 
to Walton as mortgagee to the extent and amount of the prom- 
issory notes held by Walton, and averring that the amount due 
on the notes with interest is $1,000, plaintiff prays judgment for 
that amount averring that the fire occurred on the 8th of Octo- 
ber, 1907. The first count was dismissed at the close of the 
evidence by plaintiff, defendant at the commencement of the 
trial and again at its termination having moved that plaintiff be 
required to elect upon which count in the petition he would 
stand, the counts being repugnant. Whereupon plaintiff elected 
to stand upon the second count, dismissing as to the first. 

The answer, apparently to the first count, by way of defense 
avers that the property was vacant and had been vacant for 
more than fifteen days prior to the burning thereof and that the 
destruction of the property was surrounded with suspicious cir- 
cumstances for the reason that a load or two of old worthless 
household plunder had been stored in the property under the 
direction of plaintiff for the purpose of technically avoiding the 
provision in the insurance policy, that the vacancy of the house 
for more than ten days would work an absolute forfeiture of the 
policy and of the rights and advantages accruing thereunder to 
the insured or his assignee thereof. It is further averred that 
the property was vacant and unoccupied within the meaning and 
spirit of the policy at the time of the fire, and had been so for 
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more than fifteen days theretofore. While this is distinctly 
pleaded as an answer to the first count, it seems to have been 
treated in the instructions, given after that count had been dis- 
missed, as still in the case. As to whether this should have 
been done, we express no opinion, no point being made upon it. 
That part of the answer purporting to be levelled at the second 
count avers that neither Wheeling nor Walton had any interest 
in the property and that the policy was null and void; that it 
had never been transferred or assigned to Walton and that as a 
matter of fact Walton had no interest in it; that the title to the 
property insured had completely and fully passed out of Wheel- 
ing to Walton by the deed made to Walton on or about the 25th 
of April and that no arrangement, verbal or otherwise, had been 
made whereby Wheeling was to make an assignment in writing 
as required by the policy, to Walton and, clearly referring to the 
first count of the petition, denies all knowledge of the pre- 
tended contract set out in it between Walton and Wheeling and 
avers that defendant gave no consent, verbal or otherwise, to any 
such arrangement. The answer to the second count concludes 
with a general denial of all other matters. 

At the trial before the court and a jury there was evidence 
tending to establish the facts as set out by us, with the additional 
fact that it appeared that up to the time of the destruction of 
the property Walton had not taken up the notes from the bank 
held by the bank as collateral and had not returned them to 
\Vheeling and had not taken the deed out of escrow nor had it 
ever been delivered to him. 

‘There was no evidence as to the origin of the fire and no facts 
in evidence even tending to connect plaintiff with the fire. 

At the instance of plaintiff the court gave five instructions. 
As no error is assigned to them except generally that they should 
all have been refused and an instruction given for defendant, it 
is not necessary to set them out. 

At the instance of defendant the court gave two instructions. 
The first told the jury that under the terms of the policy sued 
on, “if, before the fire complained of, the building insured be- 
came vacant or unoccupied and so remained for ten days, said 
policy thereupon became void and plaintiff cannot recover in this 
action.” 

The second instruction told the jury that occupancy of a 
dwelling house means that some person is living in it, and if they 
found that for a period of ten days before the fire complained of, 
no person was living in the dwelling house in question, then for 
such length of time the same was unoccupied. 

Defendant asked two other instructions which were refused. 
The first, that under the pleadings and evidence plaintiff could 
not recover; the second, numbered four, “that if, after the 
policy sued on was issued and before the fire described in the pe- 
tition, J. R. Wheeling made a warranty deed to the property 
described in said poiley to W. W. Walton, and at or about the 
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date of said deed and before the fire referred to, paid or agreed 
to pay to said Walton rent for said property thereafter, said 
policy at that time became void and plaintiff cannot recover in 
this action.” 

Exception was duly saved to the refusal of these two instruc- 
tions and to the giving of the instructions on behalf of plaintiff. 
The jury returned a verdict for plaintiff in the sum of $976.57, 
being the amount of the principal and interest added to the date 
of the trial, the notes calling for interest at the rate of 8 per cent 
per annum. Judgment followed from which defendant has duly 
perfected appeal to this court, having filed its motion for a new 
trial as well as in arrest and saved exception to these being over- 
ruled. ; 

Defendant makes three points: First, that the evidence is 
undisputed that the house was vacant and unoccupied for ten 
days before the fire; that the court by its instructions had recog- 
nized this provision of the policy as valid and the law of the case 
and upon that theory should have sustained the demurrer to 
the evidence. Second, that the policy became void when the 
insured, Wheeling, delivered the possession of the property in- 
sured to Walton. Third, plaintiff sued as mortgagee but his 
mortgage was canceled by the transfer of the property to him 
to satisfy, and in payment of, the debt, and no interest as mort- 
gagee remained to sustain a claim in his favor as mortgagee under 
the policy. We cannot hold any of these assignments well taken. 

[1-6] The court by its second instruction given at the instance 
of defendant properly instructed the jury as to what was meant 
by the term “unoccupied.” With this instruction and the evi- 
dence before it, the jury must be held to have found as a matter 
of fact that within the definition of “occupancy,” as given by the 
court, these premises had not been unoccupied for a period of 
ten days. Whether there was any evidence from which the jury 
had a right to determine on this issue was for the trial court 
primarily, then for us, as an appellate tribunal. That the jury is 
authorized to draw every reasonable inference which the evi- 
dence suggests, is accepted law. The ten day period of vacancy 
or lack of occupancy would expire on midnight of the 7th of 
October. While there was evidence tending to show that the fire 
had occurred after midnight and about 2 o’clock on the morning 
of the 8th, there was no positive evidence as to the exact time of 
the happening of the fire. It was within the province of the 
jury to determine whether in point of fact it had occurred before 
or after midnight of the 7th of October. There was ample evi- 
dence that in the sense of the law, this building was not “va- 
cant” for a period of ten days. There was more household 
furniture in it than mere odds and ends. There was furniture 
for a parlor and a bedroom as well as a lot of kitchen furniture. 
This is uncontradicted. There was occupancy in fact during the 
7th of the month, for the evidence is undisputed that until 4 or 
5 o’clock of that day the tenant and his wife were actually in 
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the house, sorting and arranging the furniture. They most cer- 
tainly occupied it that day. It is said in many cases, that one 
who sleeps in a house may be said to occupy it; but no case to 
which we are referred or which we have found holds that, as a 
matter of law, sleeping in a house is essential to occupancy. 
When not a place of abode of man it is said by some authori- 
ties to be unoccupied. But this is a very general definition. 
One may occupy premises and yet those premises may not be 
his place of abode. One is in occupancy of a place when he is 
there possessio pedis. The person occupying may be a caretaker, 
a watchman, not having the house as his domicile. Still the 
house is occupied. ‘The question of occupancy and the meaning 
of that term and of the term “vacant,” has been discussed by the 
Kansas City Court of Appeals in Norman vs. Missouri Town 
Mutual Fire, etc., Ins. Co., 74 Mo. App. 456. The terms of this 
policy do not define what the length or character of the occu- 
pancy is to be. Hence there was evidence before the jury from 
which it might reasonably infer that the premises were occupied 
on that day and that they were not unoccupied for a period of 
ten days. With these facts in evidence, the court was warranted 
in refusing to take the case from the jury on that proposition, 
and was warranted in submitting the question of occupancy to 
the jury. It may be said that this is a very narrow construction 
of the policy as against the insurer. But courts do not enlarge or 
extend terms of insurance policies in an effort to defeat the 
policy. The very contrary is the rule. In construction of doubt- 
ful terms in a policy, that construction is to be adopted which is 
most favorable to the insured. Norman vs. Missouri Town 
Mutual Fire, etc., Ins. Co., supra. We know of no reason why 
a jury is not also authorized to give the most liberal construc- 
tion to the evidence in favor of the insured. We cannot there- 
fore agree with the contention of the learned counsel for appel- 
lant, that the evidence was undisputed that the house was vacant 
and unoccupied for ten days before the fire, and that there was 
no evidence of occupancy. Moreover, the burthen of proof to 
establish the breach of the condition relied upon by the insurer 
is always upon the insurer. Hoover vs. Mercantile Town Mut. 
Ins. Co., 93 Mo. App. 111, loc. cit. 115, 69 S. W. 42. The 
issue of vacancy and occupancy was distinctly presented to the 
jury; it has evidence before it both as to that and as to the 
time of the occurrence of the loss, and its finding, particularly 
when that finding is undisturbed by the trial court, is conclusively 
upon us. We therefore hold that the first proposition of the 
learned counsel for appellant is not tenable. 

[7, 8] The second proposition, that the policy became void 
when Wheeling deeded and delivered possession of the property 
insured to Walton and that the change of title and possession made 
it so, is not sound for two reasons. First, as mortgagee, after 
condition broken, as was the case here, Walton undoubtedly had 
the right of entry and of collecting and retaining the rents. If 
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he entered and did not rent he was bound to account to the legal 
owner, the mortgagor, for the rental value of the premises. The 
question as to his liability for the rental value of the premises,. 
is one which could only arise between the mortgagor and mort- 
gagee, but the right of possession in the mortgagee, after condi- 
tion broken, is undoubted, unless contrary to the covenants in 
the mortgage, so that his possession was not conclusive of title, 
nor inconsistent with his position as mortgagee. Secondly, there 
is ample evidence on which the jury might find that there was 
never a delivery of the deed from Wheeling to Walton, that 
deed being placed and left in escrow by both of them in the 
hands of a third party. This court, in Hubbard vs. North Brit- 
ish & Mercantile Ins. Co. 57 Mo. App. 1, determined that a party 
in possession with an equitable claim to title and without the ab- 
solute legal investiture of title, is not the absolute owner and 
that an insurance policy which has been issued to that party on 
covenants of absolute ownership and investiture of title is not 
enforceable and the policy becomes void when it appears that 
the title was equitable merely, and that the legal title had not 
passed to the insured. This case is referred to approvingly by 
the Kansas City Court of Appeals in Harness vs. National Fire 
Ins. Co., 62 Mo. App. 245. As long as the deed from Wheeling 
to Walton was in escrow in the hands of a third party, only to be 
delivered upon the performance of certain conditions by Walton, - 
and inasmuch as it apppears that those conditions had not been 
performed up to the time of the destruction of the property, it is 
clear as a matter of law as well as of fact in this case that the 
legal title of the premises was then in the name of Wheeling 
and not of Walton. This also justifies the action of the learned 
trial court in refusing the second instruction asked by the de- 
fendant. The fatal defect in that is that it makes no reference 
to the necessity of the delivery of the deed from Wheeling to 
Walton and bases the claim of Walton to the property as owner 
on the alleged agreement of Wheeling to pay Walton rental for 
the occupancy of the property by him. That did not create a 
legal estate in Walton nor divest it out of Wheeling, and the 
instruction as asked was properly refused. 

[9] The third proposition made by learned counsel is also 
untenable. By this second count of the petition upon which the 
case went to the jury, plaintiff sued as mortgagee, and he was 
such beyond all question as appears by the evidence in the case. 
It cannot be contended on the evidence in this case that the mort- 
gage was canceled. There was an agreeement that it should be 
canceled, and a deed transferring the title to the property from 
Wheeling to Walton was to be delivered when and upon the 
payment of the mortgage debt by satisfaction thereon on the 
part of Walton. The agreement is specific that he was to sur- 
render or cause to be surrendered to Wheeling the remaining of 
the thirty-three notes held by the bank. There is no pretense 
that he had done this; on the contrary, there is affirmative and 





422 Insurance Law Journal Vol. 41. —[Mar., 1912. 


uncontradicted testimony that he has never done this and that 
those notes are still in the hands of the bank as collateral to 
Walton’s unpaid $500 note. The deed was not to be and in fact 
never had been delivered to Walton by Wheeling or by the third 
party who held it, or by anyone else, and could not be delivered 
until the notes of Wheeling were released from control of the 
holder and delivered to Wheeling. ~ 

[10] It is clear in this case that a failure to assign the policy, 
if it could have been assigned from Wheeling to Walton, was on 
the distinct advice of Adams, who was both the cashier of the 
bank through which the loss was payable, as well as agent for the 
insurance company. In Rudd vs. American Guarantee Fund 
Mut. Fire Ins. Co., 120 Mo. App. 1, loc. cit. 11, 96 S. W. 237, 
240, this court, speaking through Judge Goode, held: “Local 
agents of insurance companies, vested with authority to make 
contracts to insure property, countersign, issue and deliver poli- 
cies and receive premiums, stand in the place of the companies 
in dealing with applicants for policies and may waive stipulations 
which purport to be essential to the validity of the contract.” 
Many authorities are cited in support of this proposition. It is 
the controlling rule in this state. 

This action of its agent estops this defendant from now claim- 
ing as against payment of this loss that the policy should have 
been assigned to the plaintiff as owner (see Millis vs. Scottish 
Union & National Ins. Co. 95 Mo. App. 211, loc. cit. 215, 68 S. 
W. 1066; O’Brien vs. Greenwich Ins. Co., 95 Mo. App. 301, 6S 
S. W. 976; Fields vs. German American Ins. Co., 140 Mo. App. 
158, loc. cit. 166, 120 S. W. 967), provided the defendant was 
aware of the fact that Adams was also acting for the bank, as 
well as for Wheeling and Walton in the transaction. Beyond 
the fact in proof that the defendant knew that Adams was also 
cashier of the bank, there is no direct proof of this. But it is 
not necessary to determine this matter of dual agency. Over 
and above that is the fact that the interest of Walton was that of 
mortgagee and not of owner. So that whether the act of 
Adams in advising against any assignment was the cause of fail- 
ure to make an assignment of the policy from Wheeling to Wal- 
ton as owner of the premises and so estops defendant is imma- 
terial, for such an assignment under the facts in the case would 
not change the situation. Hence we need not consider whether 
the defendant was estopped by the knowledge of Adams and his 
advice that no assignment was necessary. 

We hold that the assignments of error relied upon by learned 
counsel for appellant are not well taken and that the judgment 
of the circuit court should be and it is affirmed. 

Nortoni and Caulfield, JJ., concur. 
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SUPREME JUDICIAL COURT OF MAINE 
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CANCELLATION OF POLICY—AUTHORITY OF AGENT. 


In the absence of consent of insured or waiver upon her part, an agent 
had no power to cancel a policy of insurance, except in the manner 
provided therein. 


(For other cases, see Insurance, Cent. Dig. $ 500; Dec. Dig. § 80.) 


CANCELLATION—NOTICE. 

Where a policy provided for cancellation by the company after ten days 
from written notice, a verbal request by the agent for immediate can- 
cellation and surrender is of no effect. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 

FIRE POLICIES—CANCELLATION—RETURN OF UNEARNED 
PREMIUM. 

Tender of return of unearned premium under a fire policy after a loss 


cannot be relied upon under a provision entitling the insurer to cancel 
the policy on written notice and return of unearned premium. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 
CANCELLATION—WAIVER OF CONDITIONS BY INSURED. 


Insured did not waive provision requiring insurer to give notice and tender 
return of unearned premium before canceling the policy through having 
surrendered the policy where she did not know of such provision, and 
made the surrender on insured’s agent’s assurance that the insurance 
was already canceled, and that other insurance would be substituted. 


(For other cases, see Insurance, Cent. Dig. $$ 500-503; Dec. Dig. § 229.) 


PROOF OF LOSS—TIME FOR MAKING. 

Under Pub. Law 10905, ¢. 1508, requiring proof of fire loss to be made 
within a reasonable time, in determining whether a delay from No- 
vember 24th to December 28th was reasonable, the conditions surround- 
ing insured could be considered, including the facts that she had 
been led to believe by insurer’s agent that the insurance had been 
validly canceled. 

(For other cases, see Insurance, Cent. Dig. $§ 1328-1336; Dec. Dig. § 539.) 


.xceptions from Supreme Judicial Court, Aroostook County. 

Action by Hattie F. Bard against the Fireman’s Insurance 
Company. Verdict for plaintiff, and defendant brings excep- 
tions, and moves for a new trial. Motion and exceptions over- 
ruled. 

Assumpsit on a policy of fire insurance issued to the plaintiff 
for a term of two months on certain starch owned by the plain- 
tiff, and which was destroyed by fire within the two months. 
Plea, the general issue, with a brief statement alleging that “the 


Decision rendered, Dec. 5, 1911. 8&1 Atl. Rep. 870. 





424 Insurance Law Journal Vol. 41. [Mar., 1912. 


insurance policy described and declared upon in the plaintiff’s 
writ was canceled and surrendered by mutual agreement long 
before the fire mentioned in said writ and causing the loss com- 
plained occurred.” Verdict for plaintiff for $628.18. The de- 
fendant filed a general motion for a new trial, and also excepted 
to several rulings made during the trial. 


Argued before Whitehouse, C. J., and Savage, Cornish, Bird, 
and Haley, JJ. 


Powers & GuiLp, for Plaintiff. 
Mapican & MApDIGAN and Leonarp A. Prerce, for Defendant. 


CornisH, J. 

This is an action of assumpsit on a policy of insurance dated 
October 4, 1909, and issued to the plaintiff for a term of two 
months. The premium was paid on October 26, 1909. The 
property insured was destroyed by fire November 24, 1909, and 
proof of loss, dated December 20, 1909, was filed with the de- 
fendant December 28, 1909. The plea was the general issue, 
with a brief statement that the policy was canceled before the fire. 

The presiding justice ruled as a matter of law upon the evi- 
dence that the policy had not been canceled, and he submitted to 
the jury the determination of the single issue whether under all 
the circumstances of the case the plaintiff had furnished to the 
defendant a proof of loss within a reasonable time after the fire. 
The case is before this court on defendant’s exceptions to the 
ruling of the presiding justice on the question of cancellation, 
to certain instructions in regard to the proof of loss, and also 
on a general motion for new trial on the ground that the verdict 
is against the evidence. 

The evidence on cancellation is briefly this: The plaintiff 
testified that not long after receiving the policy Mr. Perry, the 
defendant’s agent through whom she had placed the insurance, 
telephoned her that he had received instructions to cancel the 
policy immediately, and requested her to forward it to him. She 
replied that it did not seem to her that he had a right to do this, 
and, after some argument, she refused to comply with his re- 
quest. This conversation Perry does not deny. 

On October 26th Perry called at the plaintiff's home, and 
asked to see four other policies that had been issued, and then 
took the policy in question, and said that the plaintiff might as 
well sign it, as he had canceled it. She demurred, and expressed 
a doubt as to his right to do this, and asked, “Can you cancel 
that if I do not sign it?” to which he replied, “I certainly can. 
It is already canceled. It is merely a matter between you and 
the company about this paper. I have done my duty. I have 
canceled it.’”’ He then took the policy into his possession, and 
the plaintiff asked if he could procure other insurance for her 
and he said he saw no reason why he could not, but that he was 





Fire. | Bard vs. Fireman's Ins. Co. 425 


unable to write any policy that day because he had no blanks. 
It is admitted that he procured no other insurance. 

Perry’s version of the interview of October 26th, differs some- 
what, though not on vital points, from the plaintiff’s. He says 
that she was not willing to have this policy canceled unless he 
gave her another, but he told her that he was obliged to cancel it, 
and she finally said, “Well, if you have got to cancel it, why I 
don’t suppose I can help it.” He admits that he said nothing to 
her about her right to have ten days’ written notice of cancella- 
tion, that she did not mention it, and that so far as he knew she 
had no actual knowledge of that right, although he himself was 
aware of it, and she positively and as we think truthfully asserts 
that this was her first experience in matters of insurance, as her 
husband, prior to his death, had always attended to it, and that 
she did not know that Perry did not have the power that he 
claimed to exercise. This brief summary gives a fair picture of 
the situation. 

1. Cancellation. 


[1,2] The burden of proving a legal cancellation in one of 
three ways rested upon the defendant. 

First. It could be effected by mutual agreement like the rescis- 
sion of any other contract. That is not this case. 

Second. It could be brought about at any time at the request 
of the insured (R. S. c. 49 § 4). That was not done here. 

Third. It could be effected by the company against the wish 
of the insured and that was the action taken here, by only one 
method, and that is the method prescribed in the policy itself. 
“The company also reserves the right after giving written notice 
to the assured, * * * and tendering to the insured a ratable 
proportion of the premium, to cancel the policy as to all risks 
subsequent to the expiration of ten days from such notice.” 

Two conditions precedent must be complied with—ten days’ 
notice in writing and payment or tender of the unearned pre- 
mium. The reason of these conditions is self-evident. The 
former is designed to give the assured a reasonable time in which 
to procure other insurance, and the latter to place the parties in 
statu quo as in all other cases of rescission of contract. Neither 
of these requirements was met here. The only request by the 
agent was verbal, and that for immdiate cancellation and sur- 
render; and, although the assured protested against the propo- 
sition and begged the agent to procure other insurance, the pro- 
test and the request were both ignored, and the agent arbitrarily 
canceled the policy on the next day after he received it. The fail- 
ure to comply with this condition is fatal. Clark vs. Ins. Co., 89 
Me. 26, 32, 35 Atl. 1008, 35 L. R. A. 276. 

So far as repayment or tender of the unearned premium was 
concerned, that was not even mentioned by the agent when the 
attempted cancellation took place. After the fire, however, in 
settling a loss under another policy the company added $12 for 
return premium on the policy in question, which amount the in- 
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sured subsequently tendered back to the agent, but he refused 
to accept it. This return of premium by the company in itself 
less than was due came ‘too late. The fire had already occurred, 
and, as this condition had not been complied with, the policy was 
still in force. The tender is precedent to the right of cancella- 
tion. Ins. Co. vs. Botto, 47 Ill. 516; Ins. Co. vs. Cameron, 18 
Tex. Civ. App. 237, 45 S. W. 158; Mohr Distilling Co. vs. Ins. 
Co. (C. C.) 13 Fed. 74; White vs. Ins. Co., 120 Mass. 33 


2. Waiver. 

[3,4] The defense of waiver of these conditions by the plain- 
tiff is not available to the defendant. 

It is familiar law that a waiver in pais is the voluntary re- 
linquishment of a known right. This was the involuntary sur- 
render of an unknown right. Even from the agent’s own testi- 
mony the policy was returned to him under protest, a protest 
that began when the subject was first broached by telephone, 
and continued until the very end of the personal interview. [t was 
in effect an enforced surrender. The agent gave the plaintiff to 
understand that he had already canceled the policy, and that she 
was obliged to turn it over. To permit this would be to allow 
what the standard policy of Maine and the statute positively 
forbid, viz., to arbitrarily and immediately put an end to the 
protection which the assured has against loss by fire. The agent 
was familiar with the requirements of the statute, but he studi- 
ously avoided mentioning to the assured either her right to a ten 
day written notice or the return of the premium; and that she was 
ignorant of these rights is apparent. It is true that she had the 
policy of insurance in her possession for about three weeks, and 
parties may ordinarily be presumptively held to know the con- 
tents of a written contract into which they have entered. But 
this is not a conclusive presumption. If it were, the requirement 
as to ten days’ notice would be nugatory in a large majority of 
cases. The presumption is merely one of fact, and the evidence 
here is overwhelming that the assured was in fact ignorant of 
the provision. It must be remembered that, as the issue arises in 
this case, the plaintiff is not basing a right of action upon her 
want of knowledge, but the defendant is basing its defense upon 
her knowledge, and that knowledge it has utterly failed to prove. 
The mere possession of the policy cannot overcome the positive 
testimony and the surrounding circumstances. 

On the question of waiver, the case of Rosen vs. Ins. Co., 106 
Me. 229, 76 Atl. 688, is decisive of the case at bar. The legal 
principles there announced are equally applicable here. 


3. Instructions upon Furnishing the Proof of Loss 
[5,6] As originally enacted, the Maine standard policy re- 
quired the assured to render his proof of loss “forthwith.” R. 5. 
c. 49, § 4, par. 7. 
By chapter 158 of the Public Laws of 1905, “within a reason- 
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able time,” was substituted for “forthwith.” Evidently the 
Legislature intended that somewhat greater latitude should be 
allowed to the assured than would be naturally inferred from 
the more restricted word “forthwith,” and that a reasonable 
time, considering all the circumstances of the case, should con- 
stitute the true rule. The reason given here by the plaintiff for 
not furnishing the proof until December 20th was the fact that 
she had been led by the defendant’s agent to suppose that the 
policy was canceled and void at the time of the fire, and that she 
had no other idea until, on December 19th, she read in some 
newspaper the rescript of this court in the case of Rosen vs. 
Ins. Co., supra; that she at once consulted counsel, and on the 
next day her proof of loss was made and executed. The pre- 
siding justice instructed the jury that they might take these cir- 
cumstances into consideration, together with all the other cir- 
cumstances of the case in reaching their conclusion. In this 
there was no error. It was a question of fact for the jury to 
determine, and in deciding it they were at liberty to consider all 
the conditions surrounding the assured at the time when she 
was bound to act. 

It is the opinion of the court that "both the instructions and 
the verdict were correct. 

Motion and exceptions overruled. 


APPELLATE COURT OF ALABAMA. 


COSMOPOLITAN FIRE INS. CO. 
US. 
GINGOLD.* 


ASSIGNMENT OF CLAIM FOR LOSS—RIGHT OF ACTION. 


In the absence of any provision in a fire policy requiring a transfer of a 
claim under the policy to be in writing, it may be by parol, and, the 
policy being a contract for the payment of money, an action thereon 
is properly prosecuted in the name of the party really interested, 
under Code 1907, § 2480, providing that actions on contracts for the 
payment of money may be prosecuted in the name of the party really 
interested, whether he has the legal title or not. 

(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1557-1571; Dec. 
Dig. §§ 594, 624.) 


ACTIONS ON POLICY—ADMISSIBILITY OF EVIDENCE. 


In an action by the assignee of a claim under a fire insurance policy, 
evidence as to whether other companies, having policies covering 
the same property, had paid claims under those policies, is inad- 
missible. 

(For other cases, see Insurance, Dec. Dig. § 648.) 


* Decision rendered, Dec. 21, 1911. 57 S. Rep. 266. 
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TRANSFER OF TITLE—REMOVAL OF PROPERTY—CONSENT— 
ESTOPPEL TO DENY—EVIDENCE. 


In an action on a fire policy, the evidence showed that the owner of insured 
personality took his policy to the agent who issued it, and handed 
it to the agent’s clerk in the agent’s presence, with a request for a 
consent to an assignment of interest to a partnership which insured had 
formed, and for a permit for a change of location; that the matter 
was referred to the agent in person who consented, but, after prep- 
aration by the clerk of the proper consents, the agent signed only 
the removal permit; that, when the owner called for the policy, 
it was given to him by the clerk, who stated, in the presence of 
the agent, that it was all right. Held that, in connection with evi- 
dence that the clerk acted as assistant to the agent, the clerk’s testi- 
mony as to his making of the indorsement on the policy of a consent 
to a transfer of interest was competent as showing an adoption by 
the agent binding on the insurer, of the indorsement, though unsigned, 
or as showing facts constituting an estoppel to deny consent to the 
transfer. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


‘CONSENT TO TRANSFER OF INTEREST. 


Insurance policies provided that the contracts would be void if there was 
any transfer of interest in the property, and that there could be no 
waiver of such provision, unless such waiver “shall be written upon 
or attached hereto.” Held, that the written consent to the transfer 
of the policies need not be signed, but that it was sufficient if the agent 
indorsed such consent upon the policies, and returns them to the 
owner with the assurance that they are all right. 


(For other cases, see Insurance, Dec. Dig. § 376.) 


Appeal from Circuit Court, Jefferson County; A. A. Coleman, 
Judge. 

Action by Sam Gingold against the Cosmopolitan Fire In- 
surance Company on two fire policies. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded. 


The complaint is in the usual code form, with the averment 
additionally that the policies were originally issued to one David 
Caplan, and on, to wit, October 17, 1907, so transferred and as- 
signed as to cover the property belonging to Rosen & Caplan. 
Plaintiff further avers that the interest of said David Caplan in 
said policies was sold, transferred, and assigned to Isaac Rosen, 
and by said Isaac Rosen transferred and assigned to Sam Gin- 
gold, this plaintiff, which policies of insurance were in force at 
the time the goods covered by them were damaged or de- 
stroyed by fire, and after loss had occurred said policies and 
claims thereunder were sold or assigned to this plaintiff. 


Trompson & THompson, for Appellant. 
W. T. Hitt, for Appellee. 
Watker, P. J. 
This action was upon two fire insurance policies originally is- 
sued to one David Caplan, the averments of two of the counts of 
the complaint showing that the policies were so transferred and 
assigned as to cover property belonging to Rosen & Caplan, and 
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that the interest in the policies was sold, transferred and as- 
signed to the plaintiff. 

|1] The evidence for the plaintiff tended to show that he 
became the owner of the policies after the fire. In the absence 
of any provision in the policies requiring such a transfer of 
ownership of a claim under the policies to be in writing, it could 
be made by parol; and, the policies being contracts for the pay- 
ment of money, an action on them is properly prosecuted in the 
name of the party really interested. Code, § 2489; Ins. Co. of 
North America vs. Forcheimer & Co., 86 Ala., 541, 5 South. 870; 
19 Cyc. 634. 

A number of the rulings of the court in the admission of evi- 
dence are assigned as errors. For obvious reasons some of those 
rulings cannot be sustained. 

[2] It was a wholly irrelevant inquiry as to whether other 
companies having policies covering the same property had paid 
claims under those policies, and evidence to this effect should not 
have been admitted over objections duly interposed by the de- 
fendant. 

[3] A clerk in the employment of the local agent of the de- 
fendant was examined in reference to the circumstances attend- 
ing the attaching of slips on the face of the policies and the 
making of certain indorsements on them. The witness having 
stated that he remembered that the policies were given to him, 
he was asked, “For what purpose were they put in your posses- 
sion?” An objection to this question was overruled, and the 
witness was permitted to answer it. The question was calculated 
to elicit, and in fact did elicit, a statement of the conclusion or 
opinion of the witness on the subject. The facts of the occur- 
rence should have been brought out, leaving it for the jury to 
determine its purpose and effect. It is not denied that there were 
other rulings made in admitting evidence which are subject to 
criticism ; but a detailed review of them is not deemed necessary, 
as the questions presented may be avoided in another trial. 

|+] The principal contested question in the case was as to 
the legal sufficiency of the evidence to show that the indorsements 
above referred to became parts of the policies sued on. Each of 
the policies contained the following provisions» “This entire 
policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * if any change, other than 
by the death of an insured, take place in the interest, title, or 
possession of the subject of insurance * * * whether by legal 
process or judgment or by voluntary act of the insured, or other 
wise. * * * This policy is made and accepted subject to the 
foregoing stipulations and conditions, together with such other 
provisions, agreements, or conditions as may be indorsed here- 
on or added hereto, and no officer, agent, or other representative 
of this company shall have power to waive any provision or 
condition of this policy except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added 
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hereto, and as to such provisions or conditions no officer, 
agent, or representative shall have such power or be deemed 
or held to have waived such provisions or conditions unless, 
such waiver, if any, shall be written upon or attached here- 
to, nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured 
unless so written or attached.” On each of the policies offered 
in evidence was an indorsement, in part printed and the remainder 
written, the written part being in italics, as follows: “Consent 
by company to assignment of interest—The Cosmopolitan Fire 
Insurance Co., of New York, hereby consents that the interest 
of David Caplan as owner of the property covered by this policy 
be assigned to Rosen & Caplan. Dated Oct. 17th, 1907. 
——__————,, Signature for Company.” ‘There was also on 
the back of each of the policies a printed form of “Assignment of 
Interest by Insured,” which was dated October 17, 1907, but was 
unsigned, and the name of David Caplan was written in the 
space left for the name of the assignor, and the words “Rosen 
& Caplan” were written in the space left for the name of the 
assignee. To the face of each of the policies was attached a 
“removal permit,” bearing the same date, which authorized the 
removal of the insured property from one location to another. 
It was not questioned that the removal permit slip became a part 
of each of the policies. 

In reference to the indorsements found on the policies, there 
was evidence tending to show the following state of facts: 
The Underwriters’ Real Estate & Rental Company, a corpora- 
tion, was the defendant’s agent in Birmingham, having authority 
to issue policies, and to grant removal permits and to consent, 
in behalf of the defendant, to an assignment of his interest by 
the insured. ‘The policies sued on were issued in the defend- 
ant’s name by that company as its agent. In October, 1907, 
David Caplan, the insured named in the policies, having re- 
moved the insured property to another location and formed a 
partnership in business with one Rosen, carried the two policies 
to the office of the agent, and handed them to one Hesterly, who 
was a clerk in the employment of the agent, and intrusted by 
it with much of the detail and clerical work of the business. 
George Reynolds, the managing officer of the agent company, 
and the person designated by that company to have charge of 
the agency for the defendant, was in the office at the time. Cap- 
lan informed Hesterly of his removal of the insured property 
and of his desire to transfer the policies to the firm of Rosen & 
Caplan. Hesterly mentioned to Reynolds, in the presence of- 
Caplan, that the latter wanted a transfer of the policies, and 
Reynolds said, “All right.” Caplan left the policies at the 
agent’s office. A few days later he called there for them, and 
was informed by Hesterly that they were not ready. Hesterly 
filled out the blank removal permit slips and attached them to 
the policies, and also filled out, as above stated, the indorsements 
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on the policies, and, after he had done so, placed the policies on 
the desk of Mr. Reynolds. Reynolds signed the removal per- 
mit slips, but the indorsements of “consent by company to assign- 
ment of interest” were not signed. Caplan again called for the 
policies about a week later, and they were delivered to him by 
Hesterly with the statement that they were all right; Reynolds 
being in the office at the time, and where he could see and hear 
what occurred. 

Under the circumstances disclosed, the court did not err in 
admitting the testimony of Hesterly in reference to his making 
the indorsements on the policies, on the ground that he was not 
shown to be an agent of the defendant or to have any authority 
to act in its behalf. To justify the admission of that testimony, 
it is not necessary to determine whether the evidence as to the 
agency of Hesterly’s employer and as to the duties intrusted to 
him by his employer was such that from the nature and scope of 
the business committed to the agent it might be implied, as neces- 
sary to the proper transaction and carrying on of that business, 
that the agent was authorized to appoint subagents, and that 
Hesterly was such a subagent, with authority to bind the prin- 
cipal by such dealings as he had with the policyholder in refer- 
ence to the policies. Ins. Co. of North America vs. Thornton, 
130 Ala. 222, 30 South. 614, 55 L. R. A. 547, 89 Am. St. Rep. 
30; Johnson vs. Aitna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 
Am. St. Rep. 92, 128. The evidence was such as to support an 
inference that Hesterly did the purely clerical work of filling 
out the blanks, and that in his dealings with the insured he 
acted as the clerk or assistant of the manager of the agency, so 
as to make the dealings really those of the agent itself; that 
Reynolds, having signed the removal permit blank attached to the 
policies left on his desk and having allowed the policies, with 
the indorsements on them filled out as above stated, to be re- 
turned to the policyholder in his presence with the assurance 
from the clerk that the policies were all right, could be re- 
garded as having adopted those indorsements as his own, and 
as having, through the clerk as his mouthpiece, assured the 
policyholder that all had been done which was required to effect 
the purposes for which the policies had been left at the agent’s 
office. 

[5] The provisions above quoted do not prescribe the mode of 
evidencing the insurer’s consent to a change in the beneficiaries 
further than that an agreement on that subject “shall be written 
upon or attached hereto.” It is not required that such writing 
be signed by the agent. The result is to leave the form of the 
writing to the agent. When the holder of such a policy informs 
a duly authorized agent of the insurer of his desire to get the 
insurer’s consent to a change of beneficiaries, and the agent 
makes or has made such indorsements upon the policy as those 
above quoted, and returns the policy in that condition to the 
policyholder with the assurance that it is all right, the consent 
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of the insurer to such a proposed change may be regarded as 
“written upon” the policy within the meaning of the above 
quoted requirements on the subject. L’Engle vs. Scottish 
Union, etc., Ins. Co., 48 Fla. 82, 37 South. 462, 67 L. R. A. 
(N. S.) 581, 111 Am. St. Rep. 70. If the correctness of this 
conclusion could be regarded as questionable, yet it would have 
been proper to admit the evidence referred to as furnishing the 
basis of an estoppel upon the defendant to question the suffi- 
ciency of the consent to a change of beneficiaries so evidenced. 
Dupuy vs. Delaware Ins. Co. (C. C.) 63 Fed. 680; Manchester 
vs. Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. 
St. Rep. 600; 3 Cooley’s Briefs on Ins. Law, 2617. The insist- 
ence in behalf of the appellant that ‘the trial court should have 
given the general affirmative charge requested by it is based upon 
a construction of the evidence in the case much at variance with 
what has been said above on the subject. We are of opinion 
that the refusal to give that charge was proper. 

It is not deemed necessary to a proper disposition of the case 
on another trial to review other rulings which have been as- 
signed as errors. 

Because of the errors above mentioned, the judgment must 
be reversed. 

Reversed and remanded. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIvIsioNn, First DEPARTMENT. 


BENEDICT ev a1 
US. 
SECURITY INS. CO* 


CANCELLATION OF POLICY—POWER OF AGENT. 

Where plaintiff engaged a Virginia insurance broker to place a certain 
amount of insurance upon property located in that state, knowing 
that it was the custom of insurance agents there to replace policies 
which were canceled, the broker, upon the cancellation of one of the 
policies which he had secured, had authority to replace it by securing 
another, and so had authority to consent to the cancellation. 

(lor other cases, see Insurance, Cent. Dig. § 517; Dec. Dig. § 238.) 

RENEWALS. 

Where insurance brokers of Virginia, engaged by plaintiff to place in 
surance upon certain property, renewed a policy which had been can- 
celed, and plaintiff ratified their act, plaintiff was entitled to recover 





* Decision rendered, Dec. 20, 1911. 133 N. Y. Supp. 165. 
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on the renewal policy, for one may, even in his own name, insure the 
property of another for the benefit of the owner, and that insurance 
will, upon subsequent adoption, inure to the benefit of the owner. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


AVOIDANCE OF POLICY—OTHER INSURANCE. 

Where a nonresident insurance broker negotiated two policies, and upon 
receiving notice that one of them would be canceled negotiated another 
policy, which he expressly stated was to take the place of the can- 
celed policy, the canceled policy became ineffective upon the nego- 
tiation of the second, and the second one was not invalid because it 
and the one canceled constituted more insurance than was represented 
to be upon the property. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


Appeal from Trial Term, New York County. 

Action by Seelye Benedict and others against the Security 
Insurance Comparry. From a judgment for defendant, plaintiffs 
appeal. Reversed and remanded. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


Gro. A. Stronc, for Appellant. 
FREDERICK J. Moses, for Respondent. 


Scorr, J. 
The plaintiffs appeal from a judgment entered upon the ver- 


dict of a jury and from an order denying a motion for a new 
trial. The action is upon a policy of fire insurance. There is no 
substantial dispute as to the facts. 

The plaintiffs were the insurance brokers for the National 
Wire Bound Box Company having entire charge of and full 
authority concerning the insurance business of “that company. 
Among other duties, in case of cancellation of policies they re- 
placed the policies, or arranged for their replacement without 
specific instructions from the Box Company as to the compa- 
nies with whom the insurance was to be placed. They now sue 
as assignees of the Box Company. In April, 1909, having occa- 
sion to place insurance to the amount of $5,475 for the Box Com- 
pany, plaintiffs wrote to the firm of Goodrich, Dobie & Dell, 
insurance brokers of Norfolk, Va. (where the property to be in- 
sured was located), asking them to place the insurance. Mir. 
Dobie, one of the firm, accordingly took out two policies, one for 
$2,975 in the Virginia Fire & Marine Insurance Company, and 
one for $2,500 in the Phcenix Insurance Company, and sent the 
policies to plaintiffs in New York. A few days later (just when 
does not appear) the agent of the Phoenix Company notified Mr. 
Dobie that his company wished to cancel its policy. Dobie 
therefore applied to Barry, Osborne & Co., defendant's Norfolk 
agents, for a policy to replace the Phoenix policy. It was testi- 
fied to and not disputed that, when Dobie applied to Barry, (s- 
borne & Co. for the insurance, he told them that the reason he 
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wanted the policy was that one of the companies which had in- 
sured the property had ordered its risk canceled, and conse- 
quently that he was short $2,500 on the insurance. Barry, Os- 
borne & Co. accepted the insurance on behalf of defendant, and 
on the same day, April 30, 1909, issued the policy which is the 
subject of this action. On the same day, Dobie sent the policy 
to plaintiffs, together with a letter stating that it was offered in 
place of the policy previously issued by the Phoenix Insurance 
Company, which plaintiffs were requested to return for cancella- 
tion. On that same night the insured property was destroyed by 
fire, and a notice thereof sent to the plaintiffs, who must have re- 
ceived it at the same time, or very near the same time, that de- 
fendant’s policy was received by them. Plaintiffs immediately 
wrote to Messrs. Barry, Osborne & Co., representing defendant, 
and Messrs. Goodrich, Dobie & Dell, .making it quite 
clear that they claimed only $5,475 under all the poli- 
cies, of which $2,975 was covered by the Virginia 
Company. As to whether the remaining $2,500 should 
be paid by the Phcenix Company or defendant, the 
plaintiffs did not then assume to decide, preferring to leave it to 
the companies to adjust the matter between themselves. Plain- 
tiffs also caused the proper amount of premiums to be tendered 
to defendant, which was refused. The Virginia Company having 
paid its proportion of the loss, and the Phoenix Company and 
defendant having both refused to pay, plaintiffs bring this suit. 

Besides the formal denials designed to put plaintiffs to their 
proofs, the answer contains three separate defenses, to wit: (1) 
That there was a breach of the covenant as to the amount of 
insurance upon the property, in that there was already $5,475 of 
insurance upon the property when the defendant’s policy was 
issued. (2) ‘That there was a misrepresentation as to the 
amount of insurance upon the property at the time the defend- 
ant’s policy was applied for. (3) That in applying for de- 
fendant’s policy Mr. Dobie, plaintiffs’ agent, intended to substi- 
tute defendant’s policies for the Phoenix policy, but that he ex- 
ceeded his authority in attempting to do so. The second defense 
was clearly negatived by the evidence. Whatever may be the 
legal effect of the transactions between the parties, there was no 
misrepresentation, for defendant’s agents were distinctly in- 
formed, when the policy was applied for, that it was wanted to 
replace a policy which was to be canceled. 

[1, 2] As to Dobie’s authority to substitute policies we think 
there can be no doubt, especially as his actions in that regard 
were subsequently ratified by plaintiffs. The plaintiffs’ manager 
testified that he had written the initial letter to Goodrich, Dobie 
& Dell, asking them to place the insurance to the extent of $5,475 ; 
that he then knew that under the custom of insurance agents in 
Virginia, under the authority given by that letter, the agents. to 
whom it was addressed would attend to replacing, by policies in 
other companies, any policies which they had negotiated which 
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might be canceled. This clearly implies that plaintiffs under- 
stood and agreed, when they authorized Mr. Dobie’s firm to 
place the insurance, that they also authorized that firm to re- 
place any policies that might be canceled. Further than this the 
plaintiffs were prompt to ratify, if ratification was necessary, 
Dobie’s act in substituting defendant’s policy for that of the 
Pheenix Company. 

“It is laid down in broad terms that one may, even in his own 
name, insure the property of another for the benefit of the owner 
without his previous authority or sanction, and that it will inure 
to the benefit of the owner upon a subsequent adoption of it, 
even after a loss has occurred.’ Waring vs. Indemnity Ins. Co., 
45 N. Y. 606611, 6 Am. Rep. 146; Herkimer vs. Rice, 27 N. Y. 
163-179. 

It is true that the Phoenix Company had not given the formal 
notice of cancellation provided for in the standard form of 
policy, but that is unimportant. If Dobie had authority to sub- 
stitute and replace, he likewise had authority to consent to can- 
cellation, and plaintiffs’ acceptance of defendant’s policy in sub- 
stitution for that of the Phoenix Company indicated its acqui- 
escence in the cancellation of the policy of the latter company. 
Defendant refers us to Hermann vs. Niagara Fire Ins. Co., 100 
N. Y. 412, 3 N. E. 341, 53 Am. Rep. 197, and Partridge vs. Mil- 
waukee M. Ins. Co., 13 App. Div. 519, 43 N. Y. Supp. 632, as 
authority for its contention that Dobie’s authority was exhausted 
when he had originally placed the insurance, and that he had 
thereafter no authority to consent to a cancellation or to replace 
a policy which had been canceled. Neither of those cases fits the 
facts of the present case, because in both the assured repudiated 
the agents’ authority. Here the assured has ratified and adopted 
the acts of the agent, and thus confirmed his authority to act. 

[3] Having come to this conclusion, which seems irresistible, 
that Dobie had ample authority to consent to the cancellation of 
the Phceenix policy and the substitution therefor of defendant’s 
policy, there is no difficulty in arriving at the further conclusion 
that the plaintiffs are entitled to recover. It is perfectly apparent 
that neither plaintiffs nor Dobie ever intended to carry more than 
$5,475 upon the property, in the aggregate, or ever considered or 
claimed that they were insured beyond that amount. It is equally 
clear that both Dobie and defendants’ Norfolk agents knew, when 
the policy in suit was issued, that it was intended to take the 
place of a policy for a like amount that was to be canceled. Do- 
bie’s act in taking out a policy from defendant was an acqui- 
escence in the request of the Phoenix Company that its policy 
should be canceled, which became effective the moment that de- 
fendant’s policy was issued. From that moment the Phoenix policy 
ceased to be effective, and defendant’s policy, which had been 
issued without condition, became effective. It consequently was 
effective when the fire occurred. 

[4] Upon the evidence as it stood at the close of the case the 
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court would have been justified in directing a judgment for the 
plaintiffs, since their right to recover depended upon undisputed 
facts, and the legal inferences to be drawn therefrom. Specitic 
questions were submitted to the jury, all of which were answered 
in defendant’s favor. These questions involved matters of law 
as well as of fact, and, in so far as they involved questions of 
fact, the answers were contrary to the evidence. 

The judgment and order appealed from must be reversed, and 
a new trial granted, with costs to appellants to abide the event. 
All concur. 


COURT OF APPEALS OF GEORGIA. 


QUEEN INS. CO. 
vs. 


PETERS. (No. 3,402.)* 


VALIDITY OF CONTRACT—DECEASED PERSON AS INSURED. 

Courts will draw every reasonable deduction to uphold contracts of in- 
surance. A contract of insurance issued in the name of a dead man 
as the insured will not for that reason alone be held invalid. Unless 
it appears to the contrary, the company will be presumed to have 
known the fact that the person named as the insured was dead, and 
that the contract was made for the benefit of the person or persons 
representing the estate. And especially is this true where the policy 
itself expressly provides that, “wherever in this policy the word ‘in- 
sured’ occurs, it shall be held to include the legal representatives of 
the insured.” 


(For other cases, see Insurance, Dec. Dig. § 156.) 


ACTION ON POLICY—PARTY. 


The administrator on the estate of the insured is the proper personal rep- 
resentative of the insured intestate to sue on a policy contract issued 
in the name of the insured intestate. 


(For other cases, see Insurance, Dec. Dig. §$ 624.) 


ACTIONS ON POLICIES—ATTORNEY’S FEES AND DAMAGES. 


Where the amount of the verdict is substantially less than the amount 
claimed in the proofs of loss and sued for, a verdict for attorney's 
fees and damages was unauthorized. Besides, the question of law in- 
volved in the present case was sufficiently doubtful and important 
to rebut the existence of bad faith on the part of the company in its 
refusal to pay the policy and in contesting its validity. 

(For other cases, see Insurance, Dec. Dig. § 675.) 





* Decision rendered, Jan. 15, 1912. 73 S. E. Rep. 536. Syllabus by the 
Court. 
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Error from City Court of Moultrie; J. D. McKenzie, Judge. 

Action by Beulah Peters, administratrix, against the Queen 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed, with directions. 


KinG, SPALDING & UNDERWOOD, for Plaintiff in Error. 
J. A. WILKEs and Suipp & Kune, for Defendant in error. 


Hz, C. J. 

Mrs. Beulah Peters, administratrix of M. Mathis, sued the 
Queen Insurance Company upon a policy of insurance issued in 
the name of M. Mathis, covering a building and the furniture 
therein. The verdict was for plaintiff for $1,300 on the build- 
ing, $250 as attorney’s fees, and 12'%4 per cent damages. At the 
proper time application was made to remove the case to the 
Circuit Court of the United States upon the ground of diversity 
of citizenship. The judge of the state court refused to pass an 
order of removal, being of the opinion that the attorney’s fees 
sued for under Civil Code 1910, § 2549, were part of the costs and 
coutd not be computed in calculating the necessary jurisdic- 
tional amount. There was no exception to this judgment of 
the state court. Subsequently the record was filed in the United 
States Court, and on a hearing before the judge of that court 
the case was remanded for trial to the state court, Judge Speer 
concurring in the view of the former court, and over objection 
by the defendant the case proceeded to trial in the state court. 
The evidence is not in conflict, and briefly stated is as follows: 

The policy of insurance sued upon was issued by the Queen 
Insurance Company January 2, 1908, in the name of “M. 
Mathis” as the insured; no other person being mentioned, nor 
any words of description added. ‘The fire which destroyed the 
property covered by the policy took place on December 8, 1909. 
7 policy was in force at the time of the fire. On February 
, 1909, the plaintiff, Mrs. Beulah Peters, was duly appointed 
ie upon the estate of M. Mathis, who was dead 
when the policy was issued, having died in January, 1897. He 
left surviving him a widow and six children, the plaintiff be- 
ing one of them, and the widow was still in life when the suit 
was filed. M. Mathis left no debts, and left other property 
besides that covered by the policy. No other administration was 
ever had upon his estate. Except proof of the value of the 
property insured and destroyed, and what would constitute rea- 
sonable attorney’s fees, no oral testimony was introduced. The 
documentary evidence consisted of exemplified copies of let- 
ters of administration, deeds showing title to the property in 
M. Mathis, the policy of insurance declared upon proofs of loss 
by the administratrix, agreed statement as to the removal pro- 
ceedings, and admissions of death of M. Mathis, relationship, 
etc., recited above. While there are several grounds of error 
in the motion for a new trial, all of them can be properly con- 
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densed into two: (1) As to the jurisdiction of the court; (2) 
as to the validity of the policy contract. 

[1] 1. We do not deem it necessary to decide the question of 
jurisdiction, or to determine whether the attorney’s fees 
claimed should be regarded as costs or as damages. In view of 
the language of the statute of this state in allowing the recov- 
ery of 25 per cent on the liability in addition to the loss, and the 
decisions of this court and the Supreme Court, we are inclined 
to think that attorney’s fees allowed in such case are a substan- 
tive part of the damages, and are not “costs.” Civil Code 1910, 
§§ 2549, 5992; Missouri Ins. Co. vs. Lovelace, 1 Ga. App. 449 
(6), 58 S. E. 93; Traders’ Ins. Co. vs. Mann, 118 Ga. 385, 45 
S. E. 426. Irrespective of this question, however, the decision 
of the learned judge presiding in the United States Circuit 
Court is final on the subject of jurisdiction. Peters vs. Queen 
Ins. Co. (C. C.) 182 Fed. 112. Even if the judge of the state 
court had granted an order of removal when the application 
was made to him, when the Federal Court remanded it to the 
state court, it was the duty of the state court to receive juris- 
diction and proceed as if the erroneous order of removal had 
not been granted. 4 Fed. St. Ann., pp. 258, 259, and citations. 
In other words, the jurisdiction of the state court would not 
have been lost, but only suspended, and when the case was re- 
manded the question of jurisdiction was finally settled. We do 
not mean to say that the defendant, when the application was 
made in the state court to remove and was refused, could not 
have preserved exceptions pendente lite, or that, when the judge 
of the Federal Court remanded the case to the state court for 
trial, an appeal could not have been had to the United States 
Circuit Court of Appeals. But neither was done, and the ques- 
tion of jurisdiction is settled by the decision of the Federal 
Court, remanding the case for trial to the state court. 

[2] 2. Was the contract valid? The plaintiff in error says 
not, because M. Mathis was dead when the policy was issued, 
and a dead man cannot contract, and there must be “parties able 
to contract, a consideration moving to the contract, the assent 
of the parties to the terms of the contract, and a subject-mat- 
ter upon which it can operate.” Civil Code 1910, § 4222. Cer- 
tainly the insurance company made a contract of insurance with 
some one. It received from some one the premium as a consid- 
eration for the contract, and there was the property insured as 
the subject-matter. It may be conceded that a “dead person” 
cannot make a contract. But cannot a person having an insur- 
able interest in the property make a contract of insurance in 
the name of the dead person, for the benefit of his estate or 
some one having an insurable interest in the property covered 
by the contract? Would not the “other party” to the contract, 
who had paid the company the premium, or the party having an 
interest in the property, be the applicant for the insurance? As 
matter of common knowledge, we know that business is fre- 
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quently continued in the names of individuals or firms long after 
the individuals, or all the members of the original firm, have 
died. Is it unusual, unreasonable, or illegal for the heirs of an 
estate, before division, or the legatees before distribution, or the 
legal representatives of an estate, to continue the business and to 
make contracts in the name of the testator or intestate? It cannot 
be doubted that if the insurance company in the instant case had 
knowledge when the policy was issued that “M. Mathis” was 
dead, and knew who were the real parties at interest, it would 
be bound. It could not in good faith with such knowledge make 
the contract and receive the premium and then deny the validity 
of the contract. 

Every reasonable intendment and every reasonable pre- 
sumption must be indulged in to uphold the contract. Is it un- 
reasonable that the company should be deemed to know with 
whom it contracted, and whether M. Mathis was then alive, or, 
if dead, whether the person who paid the premium was pre- 
sumptively interested in the property? The evidence does not 
positively disclose who did in fact take out this policy, or who 
paid the premiums. Probably M. Mathis during his life took 
out the original policy, and his children and heirs renewed it 
from year to year in his name. There had been no division of 
the estate. We hold it fairly inferable that some person with 
an insurable interest in the property made the contract with 
the company and paid the premiums, in the absence of positive 
evidence to the contrary, and we are unwilling to declare the 
contract of insurance invalid at the instance of the insurance 
company. Jt was alive, made the contract, received considera- 
tion therefor in the premium, and the loss insured against ad- 
mittedly occurred. ‘To ‘declare the contract invalid would cer- 
tainly damage the “other party.” To uphold it cannot damage 
the company, for it agreed to pay the loss to the one having 
an insurable interest in the property or to his personal represen- 
tatives, and the contingency insured against happened. 

Besides, we think the provisions of the policy contract itself 
cover the very question now discussed. The policy expressly 
provides: “Whenever in this policy the word ‘insured’ occurs, 
it shall be held to include the legal representatives of the in- 
sured.” We are aware that this provision is inserted in policies 
of insurance to meet any change in the title caused by the death 
of the insured; but it is broad enough to embrace the facts of 
the present case. Under this provision the contract was made, 
not only for the benefit of the “insured,” but for his “legal rep- 
resentatives.” Here the facts show that the plaintiff is not only 
the “legal representative” of the insured, but is part owner of 
the property insured, in both capacities having an insurable in- 
terest. This clause in the policy establishes a privity between 
the company and the legal representatives of the insured. Where 
no hurtful fraud ‘is proved in the procurement of a contract of 
insurance, and the premiums are paid at the time of the loss, the 
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company should be held to performance, unless some reason 
stronger than mere technical objection is presented, and one de- 
manded by substantial justice and clear law. We conclude that 
the trial judge did not err in holding that the contract was valid. 

[3] 3. Neither do we think that there was any necessity to re- 
form the contract, or that the administratrix was not the right 
party plaintiff. We presume, from the fact that an adminis- 
tratrix was appointed, in view of the admission that the in- 
testate left no debts, that the estate had not been settled by con- 
sent of the heirs. The administratrix was the personal repre- 
sentative of the intestate, to collect debts due the estate. In- 
deed, we think the insurance company could legally have 
required the appointment of an administrator before paying the 
loss. Under Civil Code 1910, §§ 3657, 3929, and 3933, and the 
decision in Greenfield vs. McIntyre, 112 Ga. 691, 38 5. E. 4, 
the heirs of the intestate insured could not bring suit on the 
policy without alleging and proving that there was no administra- 
tion. 

[4] 4. The verdict for attorney’s fees and damages was not 
warranted, for two reasons: First, the amount claimed to be due 
on proof of loss and sued for was $1,500, and the verdict was 
for $1,300. This was equivalent to finding that the company 
was justified in resisting the claim. Southern Mut. Ins. Co. vs. 
Turnley, 100 Ga. 303, 27 S. E. 975; Ins. Co. vs. Ellington, 94 
Ga. 785, 21 S. E. 1006; Ins. Co. vs. Shepherd, 85 Ga. 765 (2), 
12 S. E. 18. The evidence did not show bad faith in refusing to 
pay the loss, and the legal questions made were sufficiently doubt- 
ful and important to warrant the company in contesting the suit. 

The judgment is affirmed, with direction that the plaintiff 
write off from the judgment the amount received as attorney's 
fees and damages. 

Judgment affirmed, with direction. 
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COURT OF CIVIL APPEALS OF TEXAS. 
TEXARKANA. 


DUMPHY et At. 


US. 


COMMERCIAL UNION ASSUR. CO., Limitep, or Lonpon.* 


FIRE POLICY—PROVISION AGAINST OTHER INSURANCE— 
VIOLATION—EFFECT. 

Violation of a stipulation in a fire policy that it should be void if the in- 
sured then had or thereafter procured any other contract of in- 
surance, whether valid or not, on the property covered, either in 
whole or in part, by the policy, forfeits i insurance. 

(lor other cases, see Insurance, Cent. Dig. $$ 856-874; Dec. Dig. § 336.) 


FIRE POLICY—ASSIGNMENT—NEW INSURANCE—‘INSURED.” 
Plaintiff having procured a policy on a dwelling house, containing a 
stipulation that, if “the insured” procured other insurance on the prop- 
erty, the policy should be void, sold the property to the wife of H., 
retaining a lien for the unpaid portion of the price, and, with the 
insurer’s consent, assigned the policy, to which a rider was attached, 
providing that any loss due the assured under the policy should be 
payable to plaintiff as her interest might appear. H. without the 
knowledge or consent of plaintiff or the insurer procured additional 
insurance on the property payable to plaintiff as her interest might 
appear. Held, that the conveyance and the assignment of the policy 
with insurer's consent created a new contract of insurance between 
defendant and the grantee who thereupon became the “insured” 
within the meaning of the provision against additional insurance. 
(lor other cases, see Insurance, Cent. Dig. §§ 856-874; Dec. Dig. § 336.) 
(lor other definitions, see Words and Phrases, vol. 4, p. 3681.) 


FIRE POLICY—CONSTRUCTION—“ASSURED.” 

\ tire policy provided that it should be void if the “insured” should have or 
procure any other contract of insurance on the property covered. 
Plaintiff, having sold the property on time, assigned the policy with the 
insurer’s consent, a rider being added providing that any loss ascer- 
tained and proven to be due “assured” under the policy should be 
payable to plaintiff as her interest might appear. Following the 
provision in the policy against additional insurance was a provision 
that if with the consent of the insurer an interest under the policy 
shall exist in favor of a mortgagee, or any other person, or cor- 
poration having an interest in the subject of the insurance other 
than the interest of the insured, the conditions “hereinbefore contained 
shall apply in the manner expressed in such provisions, and condi- 
tions of insurance relating to such interest as shall be written upon, 
attached, or appended to the policy.” Held, that the conditions re- 
ferred to in such provision were not those contained in the rider, 
but those contained in the policy, and the grantee of the property, 
and not the grantor, being the “assured” within the rider, plaintiff 
could only recover in case of loss such an amount as could be re- 
covered by the grantee, and was therefore subject to the defense 
Decision rendered, Dec. 20, 1911. Rehearing denied, Jan. 4, 1912. 

142 S. W. Rep. 116 
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that the policy was void because of the grantee procuring additional 
insurance without the insurer’s consent. 


(For other cases, see Insurance, Cent. Dig. §§ 1448-1451; Dec. Dig. § 582.) 
(For other definitions, see Words and Phrases, vol. I, pp. 591, 502.) 


Appeal from District Court, Bowie County; P. A. Turner, 
Judge. 

Action by Matilda Dumphy and others against the Commer- 
cial Union Assurance Company, Ltd., of London. Judgment 
for defendant, and plaintiffs appeal. Affirmed. 


Ropcers & DoroucH and WEBBER & WEBBER, for Appellants. 

Wo. Tuompson, Gro. S. WriGHT, and SMELSER & VAUGHAN, 
for Appellee. 

WILLson, C. J. 

December 26, 1906, appellee issued its policy for $2,000, insur- 
ing Mrs. Dumphy during a period of five years from that date 
against loss by fire of a dwelling house owned by her. After- 
wards Mrs. Dumphy sold the property so insured to one Hunter 
for $3,500. Of this sum $1,000 was then paid by Hunter, and 
the remainder was covered by his promissory notes in favor of 
Mrs. Dumphy. December 19, 1907, by a writing on the policy, 
appellee consenting, Mrs. Dumphy assigned her interest therein 
as owner of the property to Hunter’s wife, to whom it seems the 
conveyance of the property from Mrs. Dumphy had been made. 
On the same day (December 19, 1907) appellee attached to the 
policy a rider as follows: “Any loss that may be ascertained and 
proven to be due the assured under this policy shall be held pay- 
able to Mrs. Matilda Dumphy as interest may appear.” Febru- 
ary 20, 1909, Hunter, without the consent or knowledge of either 
appellee or of Mrs. Dumphy, procured the issuance by another 
company of another policy, insuring the property in the further 
sum of $500, payable to Mrs. Dumphy as her interest appeared. 
May 22, 1909, the property was destroyed by fire. The notes 
made by Hunter to Mrs. Dumphy being unpaid, she, joined by 
her husband and the Hunters, sought by the suit they instituted 
against appellee a recovery of the amount of the policy it had 
issued. ‘The Hunters afterwards took a nonsuit, and the action 
was prosecuted by Mrs. Dumphy and her husband alone. The 
appeal is from a judgment in appellee’s favor rendered on a ver- 
dict instructed by the trial court. 

By their assignments appellants complain of the action of the 
court in refusing to instruct a verdict in their favor and in in- 
structing a verdict in favor of appellee. 

[1, 2] The policy contained this stipulation: “This entire 
policy, unless otherwise provided by agreement hereon or added 
hereto, shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy.” 
That a violation by the insured of such a stipulation in such a 
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contract has the effect to forfeit his rights under it is settled. 
Ins. Co. vs. Dorroh, 133 S. W. 475. That the Hunters procured 
another contract further insuring the property, and so, if they 
were the insured within its meaning, violated said stipulation, 
was conclusively shown by the testimony. That the effect of the 
conveyance of the property and assignment of the policy by Mrs. 
Dumphy to Mrs. Hunter with the consent of appellee was to 
create a new contract of insurance between appellee and the 
Hunters is reasonably clear on principle and fairly well estab- 
lished by the authorities. Ins. Co. vs. Gunter, 12 Tex. Civ. App. 
598, 35 S. W. 716; Ins. Co. vs. Nichols, 72 S. W. 442; Ellis vs. 
Ins. Co., 64 Iowa, 507, 20 N. W. 782; Ins. Co. vs. Munns, 120 
Ind. 30, 22 N. E. 78, 5 L. R. A. 430; Bullman vs. Ins. Co., 159 
Mass. 118, 34 N. E. 171; Bonefant vs. Ins. Co., 76 Mich. 653, 43 
N. W. 684. That the Hunters, as the owners of the property, 
were the insured within the meaning of this new contract, can- 
not be doubted. It follows that it must be said that by procur- 
ing the additional insurance they forfeited their right as the 
insured to recover of appellee anything because of the loss of 
the property by fire. 

[3] By the plain language of the rider Mrs. Dumphy was 
entitled to demand of appellee only such loss as might be “as- 
certained and proven to be due the assured” under the policy. 
That the Hunters were the insured within the meaning of the 
policy, and that they were not entitled to recover anything 
under the policy, has been determined. Were they also “the 
assured” and the only assured within the meaning of the rider? 
If they were, it would seem logically to follow that Mrs. Dum- 
phy was entitled to recover only the loss “‘ascertained and proven 
to be due” them, and that, as no loss was ascertained and proven 
to be due them, the trial court, on the case so far as stated, 
could not have done otherwise than instruct the jury to find in 
appellee’s favor. 

Appellants, appreciating this, as avoiding the conclusion sug- 
gested, insist that Mrs. Dumphy was the “assured” within the 
meaning of the term as used in the rider. Their contention 
seems to be based on the fact that the policy was originally issued 
to Mrs. Dumphy. We do not think the contention is tenable. 
The policy was issued to her and insured her interest as the 
owner, and not as a mortgagee of the property. By virtue of the 
policy she had no rights as a mortgagee at the time she assigned 
it to the Hunters. The effect of her assignment to the Hunters 
of her interest in the policy as the owner of the property there- 
fore was to pass to them her entire interest in it. That assign- 
ment having been made with the consent of appellee, it destroyed 
the relationship of insured and insurer theretofore existing be- 
tween her and appellee, and created that relationship between 
the Hunters and appellee. Mrs. Dumphy ceased to be the in- 
sured, because she was never such except as owner, and she 
had ceased to be the owner of the property. The Hunters had 
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become the owners of the property, and as such, by virtue of the 
assignment of the policy to them by Mrs. Dumphy, with ap- 
pellee’s consent, they had become the insured. Being the ifsured 
within the meaning of the policy, it cannot be doubted that the 
Hunters were also the assured within the meaning of that term 
as used in the rider. Therefore, unless a different meaning 
should be given the language of the rider, when considered with 
reference to stipulations in the policy, we think the trial court 
properly construed it as having only the effect to make Mrs. 
Dumphy merely the appointee of the Hunters to receive any loss 
ascertained to be due them as the insured under the policy. 
Ins. Co. vs. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826; Ins. 
Co. vs. Wolff, 23 Ind. App. 549, 54 N. E. 772; Ins. Co. vs. 
Greer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 137; Brecht 
vs. Ins. Co., 160 Fed. 399, 87 C. C. A. 351, 18 L. R. A. (N. S.) 
197; Bank vs. Ins. Co. (C. C.) 153 Fed. 440. 

Appellants insist that a sufficient reason for construing the 
meaning of the rider to be otherwise than as suggested may be 
found in a provision in the policy following the one forbidding 
the procurement by the insured, without appellee’s consent, of 
additional insurance on the property, as follows: “If, with the 
consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any other person or corporation 
having an interest in the subject of insurance other than the 
interest of the insured as described therein, the conditions here- 
inbefore contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to such interest 
as shall be written upon, attached or appended hereto.” As sup- 
porting their contention, appellants cite a number of cases, and 
there is no doubt that at least two of the number fully support 
it. In one of these (Senor vs. Ins. Co., 181 Mo. 104, 79 S. WV. 
O88) the Supreme Court of Missouri, construing a similar pro- 
vision in a policy carrying a rider in which language was used 
not materially different from that used in the rider here in ques- 
tion, held that the clause in question should be construed as 
meaning that the mortgagee was to be affected by only such of 
the provisions and conditions in the policy as might be “written 
upon, attached or appended” to the rider; and, as none of those 
conditions and provisions had been written upon, attached, or 
appended to it, that a violation of same by the insured did not 
present a reason why the mortgagee should not recover on the 
policy. In the other the Supreme Court of Mississippi, con- 
struing a similar rider and mortgagee clause, reached a similar 
conclusion. East vs. Ins. Ass’n, 76 Miss. 697, 26 South. 691. It 
does not appear that the effect of the language of the rider limit- 
ing the right of the mortgagee to recover only such loss as the 
insured was entitled to recover was considered in either of the 
cases cited. For this reason, we do not think they are entitled 
to the weight they otherwise might be entitled to. And their 
value is further affected by the fact that in the opinions the 
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courts misconstrue, it seems to ‘us, the language used in the mort- 
gagee clause, when they say it means that the provisions and con- 
ditions preceding that clause in the policy, to affect the mort- 
gagee must be written upon the rider. The language of the 
clause is that such provisions and conditions “shall be written 
upon, attached or appended hereto.” Do the words “written 
upon,” as they appear in the quotation just made, refer to the 
policy or to the rider? To our minds they clearly refer to the 
policy. They do not mean that the provisions and conditions 
written upon the policy to affect the mortgagee must also be 
written upon the rider. The clear meaning, we think, is that 
provisions and conditions written upon the policy should bind 
the mortgagee so far as they related to his interest, and that he 
also should be bound by such other provisions and conditions as 
might be attached or appended to the policy by a rider like the 
one in question. 

\Ve agree with appellants that if the rider, considered with 
reference to the mortgagee clause, or other stipulations in the 
policy, reasonably was susceptible of two interpretations, one 
against and one favorable to them, it should be given the one 
favorable to them. But, so considered, we think it is reason- 
ably susceptible only of the interpretation that denied to Mrs. 
Dumphy the right to recover except as the appointee of the 
Hunters to receive any loss “ascertained and proven to be due” 
to them. 

The judgment is affirmed. 


SUPREME COURT OF OKLAHOMA. 


SHAWNEE FIRE INS. CO. 
vs. 


THOMPSON & ROWELL et aL* 


PROMISSORY WARRANTIES—VALIDITY. 


\ stipulation in a fire insurance policy that the insured shall make and 
keep inventories and a set of books and keep them in a fireproof 
safe at night and at all times when the building mentioned in the 
policy is not open for business, or, failing in this, to keep such 
inventories and books at night and at all such times in some place 
not exposed to fire which would ignite or destroy said building, 
and in case of loss to produce such books and inventories for 
the inspection of the insurer, in the event of failure on the part 
of the insured to produce such books and inventories, for the 


* Decision rendered, Dec. 12, 1911. 119 Pac. Rep. 985. Syllabus by 
the Court. 
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inspection of the insurer, that the entire policy shall be null 
and void, is a reasonable and competent provision to insert and 
attach to the policy. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


PROMISSORY WARRANTIES—PERFORMANCE—‘INVENTORY.” 


An inventory which bunches merchandise together without itemizing same, 
such as “Xmas Goods, $784.39; Clothing, $1,500.00; Racket Goods, 
$900.00; Stone, J., $145.00; Glass J. and Silver, $190.00; Enamel Ware, 
$674.00; Tinware, and Glass, $187.00; Semi Porcelain Ware, $387.00; 
Chinaware and Silver, $847.75, etc.,” is not such an inventory as was 
required by the terms of the insurance policy sued on in this case. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3754-3755.) 


PROMISSORY WARRANTIES—‘INVENTORY.” 


An inventory, in the sense used in the insurance policy sued on, means 
an itemized list or enumeration of property, article by article, and 
is not intended merely to show the gross value of the property in- 
sured, but is for the purpose of enabling the parties to ascertain the 
different articles which go to make up the entire stock in order that 
the insurance company may test the correctness of the claim for dam- 
ages in two respects: First, whether the articles composing the 
stock belong to the class of property covered by the policy; second, 
whether the valuation attached to the different items is reasonable. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3754-3755.) 


CONSTRUCTION—GENERAL RULES. 

The “three-fourths value” and “iron-safe” clauses attached to and forming 
a part of the contract of insurance should be interpreted according 
to the same rules by which other contracts are construed, and a sub- 
stantial compliance therewith, is sufficient. The evidence in the case 
examined, and held not to show a substantial compliance with said 
provisions. 

(For “+2 cases, see Insurance, Cent. Dig. §§ 358, 853; Dec. Dig. §§ 173, 
335. 


PROMISSORY WARRANTIES —INVENTORIES—SUFFICIENCY. 


The provision of a fire insurance contract which requires that the insured 
will keep such books and inventory securely locked in a fireproof 
safe at night, etc., is a promissory warranty, and is not substantially 
complied with by producing an inventory made one month prior to 
the fire, where it is shown that the inventory made within twelve 
calendar months prior to the issuance of the policy had been negli- 
gently allowed to remain out of the fireproof safe, and, together with 
the books, be destroyed, especially when the last inventory was not 
made in compliance with the terms of the policy, the goods not being 
itemized, but mere summaries of the amounts and values being given. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


PROMISSORY WARRANTIES—KEEPING OF BOOKS. 

Books showing “all purchases and sales, both for cash and credit” within 
the meaning of a warranty in a policy of insurance, requiring the 
insured to keep a set of books showing a complete record of business 
transactions including all such purchases or sales, need only be such 
as will show these matters to a man of ordinary intelligence, but 
plaintiff’s Exhibit D, which was a small private pocket ledger, show- 
ing the amount of cash deposited in the bank, after deducting all 
expenses of the business, and covering a period of three weeks pre- 
ceding the fire, is not a substantial compliance with said warranty, 
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especially in view of the fact that the insured négligently permitted 
his books, including the cashbook, to remain without the fireproof 
safe and be destroyed by fire. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 








Commissioner’s Opinion, Division No. 1. Error from District 
Court, Pawnee County; L. M. Poe, Judge. 

Action by Thompson & Rowell and another against the 
Shawnee Fire Insurance Company. Judgment for plaintiffs, and 


defendant brings error. Reversed, with instructions. 


CraNE & CRANE and Frep S. Liscum, for Plaintiff in Error. 

\V. L. EacLeron and Sam K. Sutiivan, for Defendants *in 
Error. 

RoBERTSON, C. 

Thompson & Rowell were engaged in the retail mercantile 
business at Ralston, and on October 22, 1907, secured a policy 
of insurance from the defendant, on their stock of merchandise, 
in the sum of $2,000, paying therefor a premium of $86. On 
October 30th, eight days thereafter, the stock was consumed by 
fire. In addition to the $2,000 policy, plaintiffs had $11,500 in- 
surance on their stock, making a total of $13,500 insurance. 
After the loss, Thompson & Rowell assigned the policy, which 
defendant issued, to EK. A. Bullock, as trustee for certain cred- 
itors. Thereafter on March 7, 1908, plaintiffs filed suit in the 
district court of Pawnee County against defendant on said policy, 
alleging that defendant, although liable for said amount, refused 
to pay the same or any part thereof, and that plaintiff performed 
all the conditions of their said contract, etc. A copy of the 
policy was attached to plaintiffs’ petition and made a part thereof. 

Defendant answered admitting the execution of the policy 
sued on, whereby it insured plaintiffs subject to the limitations, 
conditions, agreements, and warranties in said policy contained. 
It admitted that the property was destroyed by fire as alleged; 
admitted the partnership; admitted that a proof of loss was fur- 
nished; but pleaded that the policy, among other things, con- 
tained the following conditions and stipulations, known as the 
‘three-fourths value” clause, and the “iron-safe” clause, the 
former in the following language, to wit: “In consideration of 
the rate of premium at which this policy is written, it is a con- 
dition of this insurance that in the event of loss or damage by 
fire to the property described herein, this company shall not be 
liable for an amount greater than three-fourths of the cash 
market value of each item of the same, not exceeding the 
amount of the said policy at the time immediately preceding such 
loss or damage; and in the event of other insurance on the 
property described herein, then this company shall be liable only 
for its proportion, three-fourths of such cash market value at 
the time of the fire, other concurrent insurance permitted, but 
total insurance shall at no time exceed three-fourths of the value 
of each item of property described therein.” 
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And the latter as follows: “The following covenants and 
warranties on the part of the assured, and conditions on the part 
of the Shawnee Fire Insurance Company, are hereby made a 
part of the policy to which this clause is attached. 

“First. The assured will take an itemized inventory of stock 
hereby insured at least once in each calendar year, and un- 
less such inventory shall have been taken within the twelve 
calendar months prior to the date of this policy, the same shall 
be taken in detail within thirty days after said date, or this 
policy shall be null and void from and after the expiration of 
the said thirty days, and upon demand of the insured within 
three months from the date of this policy the unearned premium 
for the unexpired terms of this policy shall be returned. 

“Second. The assured shall keep a set of books which shall 
clearly and plainly present a complete record of the business 
transacted, including all purchases, sales and shipments of such 
stock, both for cash and credit, from the date of the inventor) 
provided for in the first section of this clause and during the 
continuance of this period. 

“Third. The assured will keep such books and inventory, and 
also the last preceding inventory securely locked in a fireproof 
safe at night, and at all times when the building mentioned in 
this policy or the portion thereof, containing the stock described 
therein, is not actually open for business, or failing in this the 
assured will keep such books and inventories at night and all 
such times in some place not exposed to fire which would ignite 
or destroy the aforesaid building, and in case of loss the assured 
specifically warrants, agrees and covenants to produce said books 
and inventories for the inspection of said company, and in the 
event of a failure on the part of the assured to keep such books 
and inventories for the inspection of the said company, this en- 
tire policy shall become null and void and such a failure shall 
constitute a perpetual bar to any recovery thereon.” 

The policy also contained a nonwaiver stipulation, which pro- 
vided that none of the conditions of said policy could be waived 
by any agent, except by written agreement, attached to the 
policy, forming a part thereof. The ansWwer set up the breach of 
these clauses in that plaintiffs had not taken an itemized inven- 
tory of the stock covered by the policy, within the twelve cal- 
endar months, prior to the date of the policy, and that they had 
not taken one within thirty days after said date, and that insured 
had not kept a set of books which clearly and plainly presented 
a complete record of the business transactions, including all pur- 
chases, and sales and shipments, of all such stock both cash and 
credit, from the date of the inventory, for which said policy pro- 
vided and during the continuance thereof; that they kept no 
books or records of all purchases made by them; that they kept 
no record of sales and shipments of such stock, either for cash, 
or credit, from the date of the inventory, during the continuance 
of said policy. The answer also charges that Thompson & 
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Rowell further breached the conditions and terms of said policy, 
in that they did not keep said books and inventory locked in a 
fireproof safe at night, or in some place not exposed to fire, and 
that they failed to produce said books and inventories after said 
loss, although defendant demanded that the same be produced. 
Defendant, after thus answering, tendered into court the amount 
of the premium paid by the insured for said policy, and in ad- 
dition to the above it is urged by the defendant that the policy 
contained the following clauses, to wit :— 

“The insured as often as required, shall exhibit to any per- 
son designated by this company all that remains of any property 
herein described, and submit to examinations under oath by any 
person named by this company, and subscribe the same; and, as 
often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies 
thereof, if originals be lost, at such reasonable place as may be 
designated by this company or its representative, and shall per- 
mit extracts and copies thereof to be made.” 

“This company shall not be held to have waived any provi- 
sion or condition of this policy or any forfeiture thereof by any 
requirement, act or proceeding on its part relating to the ap- 
praisal or to any examination herein provided for.” 

It was alleged that the stock of merchandise burned did not 
exceed the value of $13,500, and that therefore the same was 
insured for more than three-fourths of its value and the policy 
was therefore void; and, further, that said policy contained a 
warranty to the effect that subsequent insurance should be al- 
lowed to the extent of making the total amount of insurance 
equal three-fourths of the value of the stock; and further, that 
in case there was fraud, or false swearing by the insured, 
touching any matter relating to the insurance, or subject thereof, 
either before or after loss, the policy should be void. That some 
time in December, after the fire, plaintiffs presented a sworn 
statement signed by E. G. Rowell, one of the plaintiffs, and a 
member of the firm of Thompson & Rowell, in which a claim 
was made that the loss and damages was $13,407, which defend- 
ant alleges was a false and untrue statement. 

Plaintiffs replied by general denial, and also alleged that at 
the time of the issuance of said policy and at various times there- 
after defendant waived the right to insist that said policy was not 
properly issued, and also that by its said acts it has waived any 
breach in said contract, by ratifying the acts and statements of 
its agent (who, by the way, was H. E. Thompson, one of the 
insured) receiving the premium on said policy, and by demand- 
ing after the fire that plaintiffs produce their books and inven- 
tory, and by demanding invoices of goods purchased by said 
plaintiffs. . 

Defendant on February 3, 1909, filed its motion to require 
plaintiffs to make their reply more definite and certain in vari- 
ous particulars, which motion was by the court overruled and 
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exception allowed. ‘Thereafter trial was had to a jury, and a 
verdict for $2,000 was rendered in favor of plaintiffs, and 
against defendants, upon which judgment was entered. Mo- 
tion for new trial was duly filed, presented, overruled, excep- 
tions taken, and defendant prosecutes this appeal to reverse said 
judgment. 

Many alleged errors are relied upon by the insurance com- 
pany, but the principal reason assigned, and seemingly depended 
upon by it for a reversal, is the overruling, by the trial court, of 
defendant’s demurrer to the evidence offered by plaintiffs in 
support of the allegations of their petition. The consideration 
of this assignment, in our opinion, will dispose of the case, and 
the other errors raised in the brief and relied upon will not 
therefore be further considered. 

[1] The contract, or policy, which is the basis of this suit, 
provided, as has been seen, that the insured would make an 
itemized inventory of the entire stock covered by the policy at 
least once in every calendar year, and unless such inventory shall 
have been taken within twelve calendar months prior to the date 
of the policy, then one shall be taken within thirty days after 
its date, or the policy should become null and void. It also pro- 
vided that the insured should keep a set of books which should 
clearly and plainly present a complete record of business trans- 
actions, including purchases, and sales, and shipment of such 
stock, both for cash and credit, from the date of the inventory 
provided for in the first section of said clause, during the con- 
tinuance of said policy; and also that these books and this in- 
ventory, and the last preceding inventory, should be kept se- 
curely locked, in a fireproof safe at night, and at all times when 
the store was not open for business, or that they should be 
kept in some other safe place, and should be produced for in- 
spection, by the defendant company, and in the event that they 
should not be so produced, the policy should be void, and no 
recovery could be had thereon. 

These provisions in policies of insurance, commonly known as 
“iron-safe” and “three-fourths value” clauses are common to 
nearly all fire insurance contracts, and the provisions are sub- 
stantially the same in all policies. That they are reasonable and 
enforceable is no longer an open question, and it is a proper 
method of providing for evidence in case of loss to determine 
the actual damage, and their validity is determined according to 
the same rules by which other contracts are measured and con- 
strued. In this case the policy was written on the 22d day of 
October, 1907, and the loss occurred on the 30th day of the 
same month; the testimony shows, without dispute, that in- 
sured took an inventory of their stock in January, 1907, within 
the twelve calendar months before the policy was issued; the 
evidence further shows that the insured took what they claimed 
to be an inventory on or about the Ist of October, 1907. De- 
fendant, however, denies that this was an inventory within the 
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meaning of the clause therein set out. The evidence further 
shows that the insured kept books in which they attempted to 
show the amount of their purchases and sales from the date of 
the January, 1907, inventory; this January inventory, together 
with the books showing the record of the cash sales from Janu- 
ary, 1907, to October 10, 1907, were not kept in an iron safe at 
night, but were destroyed by the fire that destroyed the stock of 
goods, as was also the bills and invoices of goods sent by the 
wholesale houses from whom the goods were purchased. It was 
shown that the books purporting to show the amount of goods 
purchased did not contain a complete record, there being sev- 
eral thousand dollars’ worth of goods bought according to the 
evidence of which no record was kept. 

Under the demurrer to the evidence five points are raised and 
discussed by the parties, as follows: First, the destruction of 
the cashbook by fire, containing the record of cash sales from 
January 1, 1907, to October 10, 1907, at a time when the store 
was not open for business, and the failure to preserve the same 
for defendant’s inspection was a legal bar to a recovery accord- 
ing to the terms of the policy; and, second, the failure to pre- 
serve the inventory of January, 1907, for defendant’s inspection 
and examination, and its loss by fire in the building containing 
the stock, was an effective bar to plaintiffs’ right to recover; 
and, third, the admitted failure to keep a complete record of all 
purchases made by plaintiffs was a complete bar to plaintiffs’ 
right to recover; and, fourth, an inventory being an itemized 
list or enumeration of property, article by article, the invoice, 
sometimes denominated inventory, taken by plaintiffs from Oc- 
tober 1, to October 10, 1907, did not constitute an inventory 
within the meaning of the policy, because the same was not 
itemized as by the policy required; and, fifth, the little pocket 
private ledger of E. G. Rowell, called by him the cashbook, did 
not show the complete record of cash sales from the date of the 
issuance of the policy until the fire, nor from the date of the 
taking of the last invoice until the fire, it containing only a state- 
ment of the amount of cash collected during each day from all 
sources including previous credit sales, less all the expenses paid 
during each day. Let us examine and consider these various 
points in their order. 

[2] It is admitted that the cashbook, and the January, 1907, 
inventory, were not kept in an iron safe; and it is also admitted 
that they were destroyed by fire in the building in which the 
stock of goods burned, and by the same fire. The insured con- 
tend that the burning of the January inventory was a matter of 
no consequence, for that they had taken another, subsequent to 
said date, and had presented the same to the defendant. But 
defendant does not admit that this is a substantial compliance 
with the terms of said clause for that, first, the October inven- 
tory was not such an inventory as was required under the terms 
of the policy; and, second, that even though it had been intended 
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as an inventory, it was not itemized as required of inventories 
under that clause of the policy set up in answer. The objec- 
tions to the sufficiency of the October inventory warrants an in- 
vestigation of that subject. Plaintiff's Exhibit C, case-made, 
pages 483 to 498, inclusive, is a copy of the October inventory. 
It i is in the usual form of inventories, except under the head of 
“Hose, Vests, Pants and Handkerchiefs,” we find the following: 


ED Sek cavadionvescentatackeeeees tacguenen $30.00 
he oo ECOL OTE TCO CT EET CCT ETRE eee 18.00 
EE virks sia sie ee wk sdde aii wekuee sn Rs 12.60 
EEE itn ge Web he eens deees Cita eben Sees vae 46.20 
UGS Si ediicowacck bc wEN vs ew dacnee OR RRE NW Uaeee 12.60 
PLE ocvaiedcnudnsLabawk ooiweaes Tee er Te 9,00 
CED wihcewapidketaeeiakeus aes Ki eEi bes Kexds 18.00 
SNEED ii out hue malea we eaeeG ease iaeaes Cee pet 21.00 
DD Di biden ieiervee dace chain otennesixnteskeene 4.10 
SEE Cen KiisidenciwahsGeddins 4 ueeeaae ekake 18.00 
SPEED Sans weSEREd dd euNE OdEraw eran cbneeeenes 18.00 
EE 5 ce dd0 i OdRednedsekseNaeOE alee beenewees 18.00 
COMES: st xen wradsekedinsetviweon’s cba a Resa eeRad 9.50 
aie a irae chan Wwauianeiadawenaeua Pe WeRny 14.50 
"i OTC CT TOC TC TTRTOCET REET 16.80 
CMP AiG bho bn bSsReRGEOAS a kee eeananas ay +s 
Se a i ncccreendecce bene s deere eaaerasees 3.60 
COMED Sp hs uwindwadend Sake esKkesebedeovedses 3.00 
INET bey scncsoehacdodeas wedded iceaeniae 2.40 
PN ED aK ndentieneeachad ender eneerentates 1.85 
Also on page 493 of the same case-made the following :— 

I ON OE Ry bv eeacecnaseadereekasarchns $784.39 
Ee MD 6g nik da cA Re RRO N CK daKeRE 1500.00 
PE ONES OF TOE onc wccccnsccccevnes hth aca euted 900.00 
NE BAe EDA naa DAK eh aa eiwadde ae 145.00 
hE cic ur kc dbecemenens ceeeneniensneees 190.00 
STEN - a5 KG ede ananse eEKkRaed dad ceensb ne eenna 674.00 
IIL, Sau cin ecdadgewsnad $444 ucbnwedesie 187.00 
I NIE iad acw ent s00 6d waka kdeeed enc’ 387.00 
NE EN oS aceaveccnsedacenandedetataedan 847.85 


Thus it is seen that at least one-third of the entire stock inven- 
toried was bunched together without being itemized. It is seen 
also that there is one item of clothing amounting to $1,500, with- 
out any attempt to itemize the same. Mr. Thompson, one of the 
plaintiffs, attempted (Record, pp. 70, 71, 72) to explain why the 
clothing was inventoried in this manner, but the explanation 
offered is anything but satisfactory. In answer to a question 
as to when the clothing was purchased he said it was not procured 
until after the invoice was completed ; that he could not tell from 
whom it was purchased ; that the books saved from the fire would 
show when the same was received, but when asked to take the 
books and ascertain that fact he evaded that question and an- 
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swered, “I can answer that question, if | remember there was 
$1,500 worth of clothing stored in a wareroom,” thereafter he 
said that it had been stored there subsequent to the completion of 
the invoice. He said he was well acquainted with the business 
and was in the store every day. The duplicate invoice of this 
bill of clothing was not produced, although several months in- 
tervened between the time of the fire and the filing of the suit. 
Neither gwas there any reasonable explanation offered as to why 
the other large sums were included in this October inventory 
without being itemized. So it seems to us that mere summaries, 
such as is found on page 493 of the inventory, aggregating nearly 
$6,000 worth of goods, without attempting to itemize, is not such 
an inventory as the insured agreed to make and keep for the 
defendant company. “A fire policy provides that, unless a com- 
plete inventory of the stock covered had been taken within twelve 
months prior to its issue, one should be taken within thirty days, 
or it would be void. The only inventory taken included such 
items as: ‘Hardware, $25; Marble City Drug Co., $22.5 
bill from Houston Drug Co., $53.65;’ ete. Held, not a compli- 
ance with the policy; it being impossible to determine either the 
quantity, the number of items included in the summarized entry, 
the value per item, the reasonableness of the valuation, or whether 
the articles were within the purview of the policy.” Fire Ass’n 
of Philadelphia vs. Calhoun, 28 Tex. Civ. App. 409, 67 S. W. 153. 

In Niagara Fire Ins. Co. vs. Forehand, 169 Ill. 626, 48 N. E. 

830, it is said: ‘The provisions of a fire insurance policy upon a 
stock of goods that the insured shall take inventories, and keep 
correct books showing purchases and sales, and keep the inven- 
tories and books in a place secure from fire, when the store is 
closed, is a reasonable provision.” See, also, Gish et al. vs. In- 
surance Co., 16 Okl. 59, 87 Pac. 869, 13 L.-R. A. (N. S.) 826; 
Insurance Co. vs. Fuller, 26 Okl. 728, 110 Pac. 763. 

[3] The question of the sufficiency of an inventory such as the 
one offered is settled by the case of Assurance Company vs. 
Kemenedo, 94 Tex. 373, 61 S. W. 1102. In that case it was held 
that the object of an inventory in insurance cases was not to 
ascertain the gross value of the property insured, but to ascertain 
the different articles which went to make up the stock in order 
that the insurance company might test the correctness of the 
claim in two respects: First, whether the articles composing the 
stock belonged to the class of property covered by the policy; 
second, whether the valuation attached to the different items was 
reasonable. The ordinary and accepted meaning of the word 
“inventory” is “an itemized list or enumeration of property, ar- 
ticle by article.” Roberts, Willis & Taylor Co. vs. Sun Mutual 
Co., 19 Tex. Civ. App. 338, 48 S. W. 559; Assurance Co. vs. 
Masterson, 25 Tex. Civ. App. 518, 61 S. W. 962. No discussion 
is needed to demonstrate that the inventory in question fails to 
meet the requirements of this definition. From the items given 
it is impossible to ascertain either the quantity, the number of 
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items included in the summarized entry, the value per item, the 
reasonableness of the gross valuation, or whether they were prop- 
erly within the purview of the policy. The inventory furnishes 
nothing upon which to base a calculation. The items to which 
we have especially referred compromise from one-third to one- 
half of the stock of goods, and even if it should be conceded that 
the remainder of the stock was properly inventoried, the objec- 
tionable part appears so large a proportion to the fulle amount 
that it can not be held to be a substantial compliance with the 
requirements of the insurance contract. 

It was to obviate such conditions that the defendant and in- 
sured contracted in the policy that an itemized inventory and 
a complete record of goods received and sold, should be kept 
in an iron fireproof safe. It has been held by our Supreme Court 
that such stipulations are valid, and if that be true they should, 
like other contracts, be enforced. To be sure, a substantial com- 
pliance therewith would be sufficient, but in this particular in- 
stance there was no substantial compliance with the terms of said 
contract. Counsel for plaintiffs insist that there has been, but 
we think otherwise. Here it is shown that in some instances 
the itemized invoices of certain job lots of goods had been taken, 
but strange to say, they had been placed within the boxes con- 
taining the goods, and had been nailed up and stored away, and 
were burned with the goods; the inventory should have been 
kept in the iron fireproof safe or in some other place of safety. 
‘The improbable story that of a stock of goods worth $15,000 
to $16,000, a member of the firm could not tell when a $1,500 
purchase of clothing was made, or when it was received, whether 
before or after the October inventory, or from whom it was 
purchased, and that the original invoice had burned, and that no 
attempt was made to secure a duplicate thereof, marks this phase 
of the case as most unusual, and aids materially in rendering the 
October inventory worthless, as a substantial compliance with the 
terms of the contract. In Gish et al. vs. Insurance Co. of North 
America, 16 Okl. 59, 87 Pac. 869, 13 L. R. A. (N. S.) 826, it 
was held that these identical clauses in a fire insurance contract 
were reasonable and valid, and paragraph 1 of the syllabus in 
that case reads as follows: “A stipulation in a fire insurance pol- 
icy that the insured shall make and keep inventories and books, 
and keep them in a fireproof iron safe in some place not exposed 
to fire which would ignite or destroy the building in which the 
property insured is situated, and, in case of loss, to produce such 
books and inventories for the inspection of the insurer, and in the 
event of failure on the part of the insured to produce such books 
and inventories, for the inspection of the insurer, that the entire 
policy shall be null and void, is a reasonable and competent pro- 
vision to insert in and attach to the policy.” “A fire policy re- 
quired insured to keep books showing a complete record of busi- 
ness transacted, including all purchases, sales, and shipments, 
both for cash and credit, which should be securely locked in a 
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fireproof safe at night. Insured kept books as required, but on 
the day before the night of the fire, took the cash book home to 
make some entry, and, when he came back, left it in the pocket 
of his coat, lying on the counter. He then went on an errand, 
and did not return that afternoon; and the book accordingly was 
not put in the safe, and was destroyed in the fire. Held, that the 
policy was breached; the loss of the cashbook being due to in- 
sured’s negligence.” Fire Ass’n of Philadelphia vs. Calhoun, 28 
‘Tex. Civ. App. 409, 67 S. W. 153. Then if the October, 1907, 
inventory was not a compliance with the terms of the contract 
and no substantial excuse having been offered for the failure of 
the insured to keep the January inventory, together with the 
books, in a_fireproof iron safe, we must hold that there was no 
such compliance with the terms of said contract, on the part of 
the insured, as would warrant a recovery or sustain a judgment 
on said policy. On the contrary, the policy became void by rea- 
son of the noncompliance with its terms by the insured. 

[5] As to the second point raised, by the demurrer, the reasons 
as applied to the first will effectually dispose of it, but as to the 
third point, we are compelled to say that even though the October 
inventory was a substantial compliance or even a strict compli- 
ance with the terms of the contract as set up in item 3 of the 
iron-safe clause, supra, which reads as follows: “The assured 
will keep such books and inventory and also the last preceding in- 
ventory securely locked in a fireproof safe at night and at all 
times when the building mentioned in this policy or the portion 
thereof containing the stock described therein, is not actually 
open for business, or failing in this, the assured will keep such 
books and inventories at night and at all such times in some place 
not exposed to fire which would ignite or destroy the aforesaid 
building, and in case of loss the assured specifically warrants, 
agrees and covenants to produce said books and inventories for 
the inspection of such company ; and in the event of the failure 
on the part of the assured to keep such books and inventories 
for the inspection of said company, this entire policy shall become 
null and void, and such failure shall constitute a perpetual bar 
to any recovery thereon’ —yet, it is seen that it was not only 
necessary to preserve the inventory on hand at the date the policy 
was issued, it having been issued within twelve calendar months, 
but that it was also necessary to preserve the next preceding in- 
ventory as well. Therefore, no matter how the October inventory 
is treated, whether sufficient or not, according to the plain terms 
of the policy, the insured were bound to produce the preceding 
inventory, or to show good reason for not doing so. No reason- 
able excuse has been offered, and no substantial compliance with 
the terms of the policy has been had in that regard. However, 
we hold that the October inventory was not a sufficient compliance 
with the terms of the policy as to excuse the production of the 
January inventory, especially when it is admitted by the plaintiffs 
that such an inventory had been taken, but was negligently per- 
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mitted by them to remain, together with all the other necessary 
books, and papers, without the iron safe, and thus be destroyed 
by the fire which destroyed the stock, and thereby prevented the 
defendant from securing that evidence as to the actual loss of 
the insured, which the very terms of the contract which they now 
seek to recover under, provided should be done. That the re- 
quirement with reference to the keeping of the inventory was in 
no sense substantially complied with is, we think, equally plain. 
The argument of counsel, that inasmuch as the policy was written 
on October 22, and provided that the insured should have thirty 
days in which to make an inventory, and that only eight days 
of that time had elapsed at the time ‘of the fire, the terms of the 
policy had not been breached, in that respect, even though it 
should be held that the October inventory was sufficient, is, in 
our opinion, untenable when we remember the provisions of sec- 
tion 3 of the “iron-safe” clause which provides, that the insured 
“will keep such books and inventory, and also the last preceding 
inventory, securely locked, etc., * * * and agrees and cov- 
enants to produce said books and inventories,” etc. 

[4] The “iron-safe” and “three-fourths value” clauses are sub- 
ject to the same rules of construction as other contracts, and had 
there been a substantial compliance with their terms we would 
be bound to uphold the contentions of the insured, but there was 
no compliance, substantial or otherwise, as has already been seen. 
Brown vs. Insurance Co., 89 Tex. 590, 35 S. W. 1060. In Assur- 
ance Co. vs. Kemenedo, 94 Tex. 373, 61 S. W. 1102, it is said, 
in speaking of the iron-safe clause : “The true doctrine upon that 
question is expressed in the case of insurance Co. vs. Kearney 
& Wyse, 180 U. S. 132 [21 Sup. Ct. 326, 45 L. Ed. 460], in the 
following language: ‘We are of opinion that the failure to pro- 
duce the books and inventory referred to in the policy means a 
failure to produce them if they are in existence when called for, 
or if they have been lost or destroyed by the fault, negligence or 
design of the insured. Under any other interpretation of 
the policy the insured could not recover if the books 
and inventory had been stolen, or if they had been de- 
stroyed in some other manner than by fire, although 
they had been placed in some secure place, not ex- 
posed to fire that would reach the store.’ Applying the rule of 
this case, if the inventory was not produced because it was lost or 
destroyed by some means not constituting fault, negligence or 
design on the part of the insured, or his employees, and if the 
insured used ordinary care to preserve the inventory in accord- 
ance with the terms of the contract, then the failure to produce 
would not work a forfeiture of the insurance Boe 

In German-American Ins. Co. vs. Fuller, 26 Okl. 728, ito Pac. 
765, Mr. Justice Kane, in speaking for the court in discussing 
a similar proposition said: “It is not quite clear upon what 
ground counsel for defendant in error justified noncompliance 
with that part of the third paragraph of the ‘warranty to keep the 
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hooks and inventories and to produce them in case of loss,’ which 
required him to keep such books, inventories, etc., as he had, 
securely locked in a fireproof safe at night. It is quite clear that 
this had not been done. In the case of Southern’ Ins. Co. vs. 
Parker [61 Ark. 207, 32 S. W. 507] supra, Mr. Justice Riddick, 
said for the court: ‘This court in Western Assurance Co. vs. 
Altheimer, 58 Ark. 575, 25 S. W. 1069, said of a similar provision 
that “the stipulation of the ‘iron-safe’ clause constituted an ex- 
press promissory warranty in the nature of a condition precedent,” 
and that a strict compliance with it was necessary. In his work 
on Insurance, Mr. Wood also says that such promissory war- 
ranties must be strictly performed, “and that, too, without ref- 
erence to the question whether they were material to the risk. 
The insurer is permitted to judge for himself upon what con- 
ditions he will assure a risk, and what is material thereto. The 
assured cannot defend against a breach thereof upon that ground. 
* * * The assured has no election, but must stand upon his 
performance of them.” 1 Wood on Fire Insurance, p. 448. 
* * * However inconvenient it may have been he had ex- 
pressly agreed that the saloon books should be kept in a fire- 
proof safe at night, or in some place secure from a fire that 
might destroy the house where the insured goods were kept, 
and he should have complied with his contract. He failed to 
do so, and as a result of that failure the books were destroyed 
by the fire that burned the house. For this reason the judgment 
against the appellant company cannot be sustained.’ 

In the case at bar no excuse is offered for the failure to comply 
with the terms of the policy in regard to keeping the books 
and inventory in the iron safe. Instead the so-called October 
inventory, and the little private ledger (plaintiff’s Exhibit D) 
are offered as substitutes and as a substantial compliance with 
the terms of the policy. The duty of the insured under these 
clafises has been defined by the Supreme Court of the United 
States in Insurance Co. vs. Kearney & Wyse, supra, and from 
a careful examination of all the facts and circumstances of the 
instant case we feel that the construction thus placed upon these 
provisions of the policy, are reasonable, and conclusive on us. 
We are impressed with the argument of able counsel, that a 
strict compliance with the terms and conditions of this contract 
would work unnecessary hardships on the public, etc., but there 
is another phase of the question, aside from this, that appeals 
to us, and demands our consideration. No plea of mistake or 
ignorance on the part of the insured as to the terms of the con- 
tracts has been made. On the contrary they admit the very facts, 
relied upon by the defendant to avoid the policy, but urge as an 
excuse that a substantial compliance with the requirements there- 
of have been made. This, as has been seen, has already been 
disposed of adversely to the contention of the insured. When 
we consider the nature of the insurance business, the dependency 
of the public on the protection secured thereby, the reliance placed 
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in the companies by the business men of every community, 
the demands of modern commercial methods, and the ultimate 
fact that the insured in the end must pay (by his legitimate 
premiums) not only all losses that occur, together with the cost 
of operating the business, but also the profits of the stockholders 
as well, and when we realize that the business offers the greatest 
opportunities for fraud and deceit, which frequently appeals to 
the cupidity of unprincipled men, and also that insured, to a 
very great extent, controls the evidence upon and by which proofs 
of damage and loss must be ascertained, then we can readily see 
the reasonableness of these provisions of the contract, and the 
necessity which requires the insured to protect and preserve 
the documentary evidence, all made by him, in the first instance, 
and always in his possession, which will enable the parties to 
determine, with accuracy, the amount and character of the loss 
sustained. In the instant case the insured contracted to keep 
a set of books, which among other things should show the amount 
of sales and purchases made. No reasonable man could object 
to such requirement. 

|6] They also agreed to keep a cashbook, showing the amount 
of money taken in, the source from whence it came, and the ob- 
ject and purpose of its expenditure, yet nothing of the kind was 
preserved, but instead is plaintiff’s Exhibit D, a small pocket 
ledger showing the net amount, banked for a few days prior to 
the fire; this, too, after payment of the expense of the business, 
with other expenditures paid out, over the counter, not ex- 
plained or accounted for in any wise. 

There was an attempt on the part of the insured to show a 
waiver by the defendant of some of the requirements of the 
contract, but the effort failed completely. There was also an 
attempt on the part of the defendant to show that there had been 
false swearing on the part of one of the insured, and, in passing, 
we may safely say that there was not, in the sworn statement 
made in December by one of the insured, such regard to facts 
as was demanded, but we agree with counsel for insured that it 
was necessary to show that the statements were not only false, 
but were known to be false by the insured when they were made. 
This was not shown. The evidence as to the value of the stock 
burned is very unsatisfactory. The testimony of the witness 
Robertson in our opinion should have been stricken from the 
record, and taken from the consideration of the jury, as being 
wholly incompetent, especially in view of his statement to the 
jury that the stock was worth $18,500, without showing himself 
qualified to testify, and when interrogated concerning it said 
he could prove it by the books, and, when handed the books in 
the presence of the jury, and requested to show that fact by them, 
failed to do so, and on objection by the insured the court refused 
to require him to do so. 

As was said, the entire testimony relative to the value of the 
stock damaged is of doubtful value. However, these matters 
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do not require our attention, inasmuch as the case must be re- 
versed for other reasons hereinbefore enumerated. It is with 
some regret that we arrive at this conclusion. However, there 
is no escape therefrom. In the language of Assurance Co. vs. 
Kemenedo, supra: “The facts of this case show that there may 
be a very great hardship resulting from this determination be- 
tween the parties, but it has been said that ‘hard cases make bad 
law.’ It is not the province of the court to adjust the construc- 
tion and enforcement of a contract to the result which may be 
produced upon the parties, but it is better that those who make 
hard contracts shall suffer the result than that the law shall be 
so warped and distorted as to disturb the business of the country, 
and to render the power of contracting uncertain and unreliable.” 

For the reason given, the judgment of the district court of 
Pawnee County should be reversed, and the cause remanded, with 
instructions to enter judgment for defendants in error in the sum 
of $86, as tendered by the Insurance Company in the court be- 
low, all costs to be taxed against defendants in error. 


PER CurRIAM. 
Adopted in whole. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


PALATINE INS. CO. or Lonpon, Limitep 
US. 


KEHOE.* 


PAYMENT—RECOVERY—FRAUD OF INSURED. 

Where defendant, in preparing and verifying proof of fire loss, knowingly 
misrepresented material facts concerning the property claimed to have 
been destroyed with intent that the plaintiff insurer should act there- 
on and plaintiff was thereby deceived and induced to pay a certain 
sum in settlement of the loss, plaintiff was entitled to recover the same 
in an action for deceit. 


(For other cases, see Insurance, Cent. Dig. § 1501; Dec. Dig. § 601.) 


RECOVERY OF PAYMENT—DECEIT—EVIDENCE. 

In an action by a fire insurance company against insured to recover the 
amount paid to settle a loss by reason Of alleged fraudulent repre- 
sentations, it appeared that a rider had been issued permitting assured 
to remove the property to another city, but that it was not attached 
to the policy. It was attached, however, to plaintiff’s proof of loss 
which she signed and swore to, a few days after the fire. Held 
that the rider was admissible to show that defendant adopted the 
form thereof as a statement of the terms on which the removal of 
the property had been orally permitted. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


* Decision rendered, Jan. 3, 1912. 06 N. E. Rep. 1099. 
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Exceptions from Superior Court, Suffolk County; George A. 
Sanderson, Judge. 

Action by the Palatine Insurance Company of London, Limited, 
against Annie Kehoe. Judgment for plaintiff, and defendant 
brings exceptions. Overruled. 


RicHarp D. Wares, for Plaintiff. 
HakkIsoN DuNuAM, for Defendant. 


Dr Courcy, J. 
This is an action of tort for deceit, to recover back the sum of 
$844.90 paid to the defendant on a loss of personal property 
under a policy issued by the plaintiff. There was a verdict for 
the plaintiff and the case is here on certain exceptions taken by 
the defendant. 


|1] 1. The defendant requested the court to rule that upon all 
the evidence the plaintiff could not recover, and excepted to the 
refusal of the court so to rule. This exception might well be 
overruled on the ground that the record before us does not pur- 
port to contain all the evidence. [2] But even on the facts set 
forth in the bill of exceptions there was evidence tending to 
show that the defendant in the proof of loss signed and sworn 
to by her, knowingly misrepresented material facts concerning 
the property claimed to have been destroyed by fire, with intent 
to have the company act thereon; and that the plaintiff was there- 
by deceived and induced to pay her the money in question. 
3| 2. Exception was taken to the admission in evidence of the 
“rider” dated May 29, 1905, giving permission to the assured to 
remove the insured property to Randolph, and also to the judge’s 
charge in reference thereto. When the case was before this court 
in 1908 it was agreed that this rider was attached to the policy. 
Palatine Ins. Co. vs. Kehoe, 197 Mass. 354, 83 N. E. 866, 15 
L. Rk. A. CN. S.) 1007, 125 Am. St. Rep. 375. It now appears 
that an oral permit to remove the property was given first, that 
the rider was prepared by the plaintiff and made a part of the 
daily report in its books showing the status of the policy, and that 
it was not attached to the insurance policy because the policy was 
not presented when the permit was orally given and was de- 
stroved by the fire on June 4, 1905. The only reason urged by 
the defendant against the admissibility of the rider is that it was 
not shown to the defendant before the fire. But it was attached 
to the proof of loss which she signed and swore to on June 9, 
1905, a few days after the fire; and the jury might well find 
that she thereby adopted this printed form as a statement of the 
terms upon which the removal had been orally permitted. In 
fact the judge’s charge limited the use of the rider to this pur- 
pose. The charge was sufficiently favorable to the defendant, 
and she was not aggrieved by the admission of the evidence. 

14, 5] 3. The statements of the defendant and her husband 
made to the district police officers were admissible to contradict 
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their testimony as witnesses; and those of the defendant were 
also competent as admissions. 
Exceptions overruled. 


SUPREME COURT OF MICHIGAN. 


MOLONEY et At. 


US. 


GERMANIA FIRE INS. CO* 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE—NOTICE 
OF OTHER INSURANCE. 


Evidence, in an action on a fire policy, held insufficient to show that the 
insurer at the time of issuing the policy had any notice of the existence 
of a chattel mortgage on the property insured. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


AVOIDANCE OF POLICY—WAIVER. 


A policy of fire insurance was void when issued and at the time of fire, 
because there was an undisclosed chattel mortgage upon a portion of 
the property insured. The insurer after a fire employed an independ- 
ent adjuster, who prepared and obtained from the insured verified 
proofs of loss, not showing the existence of any chattel mortgage. 
After receiving the proofs of loss and reports of the adjuster, the 
state agent of the insurer asked that the matter be held for sixty 
days, and from a report on the insured made within that time he 
learned of the chattel mortgage. The proofs of loss were dated and 
verified November 6, 1908, and on January 4, 1900, the insured was 
notified that the defendant denied liability. There was no claim that 
the insured was prejudiced by any statement or conduct of defendant 
or its agents. Held, that the defendant had not waived its right to 
avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 


ACTION ON POLICY—EVIDENCE—SETTLEMENT. 

Evidence in an action on a policy of fire insurance held insufficient to 
show that the insurer, through an independent adjuster, had made an 
admission and settlement of liability. 

(For other cases, see Insurance, Dec. Dig. § 665.) 


Error to Circuit Court, Chippewa County; Joseph H. Seere, 
Judge. 

Action by John F: Moloney and others against the Germania 
Fire Insurance Company. Judgment for plaintiffs, and defend- 
ant brings error. Reversed, and new trial not granted. 


‘ Argued before Moore, C. J., and Blair, Stone, Ostrander, and 
ird, JJ. 


* Decision rendered, Jan. 23, 1912. 134 N. W. Rep. 6. 
Vol. XLI.—30. 
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WILKINSON & YounGcLoveE, for Appellant. 
F. T. McDona.p, for Appellees. 


OSTRANDER, J. 

The defendant, a foreign corporation, issued its policy of in- 
surance to Thomas McRae, plaintiffs’ assignor, in and by which 
it promised said McRae indemnity for loss by fire upon his stock 
of liquors, tobacco, saloon fixtures, and furniture, including a 
cash register, in the sum of $500, from August 24, 1908, to 
August 24, 1909. The property, which was situated at Brimley, 
Chippewa County, Mich., was entirely destroyed by fire October 
21, 1908, after which McRae assigned his policy and demand 
against the defendant to the plaintiffs, who later on began suit 


upon the policy which resulted in a verdict and judgment in their 
favor. 


Appellant has discussed its assignments of errors under the 
following heads :— 

“(1) The defendant was entitled to a directed verdict, because 
it conclusively appeared that McRae made false statements in 
his proof of loss regarding the amount and value of property 
destroyed by the fire. 

“(2) The defendant was entitled to a directed verdict, because 
it conclusively appeared that McRae made false verbal state- 
ments to Mr. Wright and false written statements in his proof of 
loss regarding the chattel mortgage. 

“(3) The policy was void (not merely voidable) at the time of 
the fire; there being a chattel mortgage on a portion of the prop- 
erty insured not disclosed to the insurer. 

“(4) At the time of the fire, the defendant had an absolute 
defense by reason of the chattel mortgage. Mr. Wright, em- 
ployed as an independent adjuster, had no authority to revive 
the policy and waive that defense. 

“(5) If it be held that Mr. Wright had authority to waive the 
chattel mortgage defense, then such waiver must be in writing 
on account of the provision of the policy requiring written en- 
dorsement or an addition to the policy. 

“(6) Assuming for the purpose of this paragraph that Mr. 
Wright was told of the existence of a chattel mortgage, and did 
attempt to ignore or waive it as a defense in this matter, never- 
theless the insurance company is not bound by such action on his 
part for the reason that there was absolutely no consideration for 
such a waiver. 

“(7) Conclusion.” 


As to the first and second of these propositions, it’is enough to 
say that they involve disputed questions of fact which were sub- 
mitted to the jury. As to the others, they present the single ques- 
tion whether, under the circumstances disclosed by the record, 
the policy was void because at the time it was issued, and at the 
time of the fire, there was an undisclosed chattel mortgage upon 
a portion of the property insured. To answer this question in- 
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volves an examination of testimony, and, so far as appears to be 
necessary, the testimony examined will be referred to. 

[1] In May, 1908, the insured borrowed $300 from the Soo 
Brewing Company to pay his tax as a liquor dealer; and, to 
secure this loan, he gave the chattel mortgage which is in ques- 
tion here. It was not filed at Brimley, but was filed at Sault 
Ste. Marie. It called for payment in six monthly installments. 
At this time McRae held a policy, insuring the same property, 
issued by the defendant in August, 1907, expiring in August, 
1908. When it expired, the policy in suit was issued. Neither 
policy contained any permission or consent of the company, or 
any evidence of any consent or waiver of the company, with 
respect to.the chattel mortgage. William J. Miller, the man 
who delivered the insurance policies and collected the premiums, 
drew the chattel mortgage, and signed it as a witness. His con- 
nection with the defendant company, if he had any, does not ap- 
pear. He solicited McRae to place the insurance; he delivered 
the policies to McRae; he collected the premiums; he notified 
the agents of the company at Sault Ste. Marie after the fire that 
a fire had occurred, received a letter in reply, and gave the 
reply to McRae. The policies were issued at Sault Ste. Marie 
by the Adams Insurance Agency, are countersigned by the 
agency, and the undisputed testimony of the state agent of the 
company is that the company never had an agent in Chippewa 
County except the Adams Insurance Agency. It does not appear 
that the defendant ever heard, or knew, anything about Mr. 
Miller. We assume that he was acting for the Adams Insurance 
Agency in securing the business. The trial judge in the charge 
to the jury said that the disclosed connection of Mr. Miller 
with the matter was not one which warranted them in finding 
that the company was bound by any notice he had of the ex- 
istence of a chattel mortgage. As we are of opinion that this 
instruction conforms with the testimony and the law, we may 
dismiss Mr. Miller and his connection with the matter from 
further consideration. 

[2] The policy was void when the fire occurred, but the de- 
fendant company had no knowledge of the fact which made it 
void. McRae was notified that Mr. William S. Wright would 
adjust the loss for the defendant company. Mr. Wright is an 
independent adjuster, living in Marquette, and he adjusts losses 
for the defendant company and for other companies. The matter 
of this loss was referred to him a few days after the fire, and he 
went to Brimley, and while there prepared, and McRae verified, 
proofs of loss, and forwarded the proofs of loss and his report 
to the state agent of defendant. It 1s the contention of the plain- 
tiffs that Wright was informed by McRae of the existence of the 
mortgage, and that Wright’s knowledge of the fact, coupled with 
what he did and said, is evidence of a waiver by defendant of the 
forfeiture of the policy. There is a clear dispute of testimony 
upon the question whether McRae informed Wright about the 
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chattel mortgage. McRae testified that he advised Wright of the 
existence of the mortgage, and also testified: “After we left 
Mr. Moloney’s office, Mr. Wright told me that the law gave them 
sixty days to pay the claim; but, if I would throw off $5, they 
would settle in twenty or thirty days. I said I would agree to 
that.” 

We find in the record no other or further evidence of acts or 
statements upon which a claim of waiver, or estoppel, can by 
any possibility be based. There is no testimony tending to prove 
that Wright had ‘in fact any authority from the defendant to do 
anything but adjust. Assuming that he was an agent of de- 
fendant within the meaning of Comp. Laws, § 7246 (see Pollock 
vs. German-Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017), we 
think it must be said as matter of law that the court was in error 
in submitting the question of waiver to the jury. Counsel for 
appellee cites and relies upon a number of the decisions of this 
court which are not strictly in point. What is involved in the 
contention of plaintiffs is not a waiver by a principal or agent 
in the course of making a contract of a matter or thing which 
they have an undoubted power to waive—a waiver before the 
fact—but an estoppel which has the effect of reviving a liability 
which by the terms of an existing contract is ended. In New 
York Central Ins. Co. vs. Watson, 23 Mich. 486, 487, 488, it was 
said in considering the liability of an insurance company upon 
certain policies which by their terms, and by the act or omission 
of the insured, were avoided: “Nothing could revive them 
short of a new contract on valid consideration, or such conduct 
as, by misleading the insured to their prejudice, would operate as 
an estoppel. There is no item of testimony tending in the re- 
motest degree to show that any such contract was made, or that 
the insured did anything by the encouragement of plaintiff in 
error or their lawful agents to their own prejudice, or anything 
which they would not have done under other circumstances 
There is no evidence that the insurers knew anything about it.” 
In Security Ins. Co. vs. Fay, 22 Mich. 467, 473, 7 Am. Rep. 670, 
in referring to earlier decisions, it is said: “The waiver that is 
spoken of in these cases is another term of an estoppel. It can 
never arise by implication alone, except from some conduct which 
induces action in reliance upon it, to an extent that renders it 
a fraud to recede from what the party has been induced to ex- 
pect.” In no case has this court gone further in applying this 
doctrine of estoppel than in the early case of Pennsylvania Fire 
Ins. Co. vs. Kittle, 39 Mich. 51, 54. Upon this subject the opinion 
proceeds as follows: “The facts submitted were that, after the 
loss, the adjusting agent of the defendant called upon the plain- 
tiff, and, after investigations, made an offer to pay by way of 
compromise $375 [less than one-half the proper proportion of 
the loss], at the same time objecting to the taking out of the 
second insurance; that this offer was declined, and the agent 
went away, and soon after wrote the plaintiff that she might go 
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on and make out her proofs, and the matter would then be taken 
into consideration; that subsequent correspondence took place 
between the agent and the plaintiff respecting the proofs, the 
former demanding more particularity in what was furnished, and 
it was not until six months after the offer for a settlement was 
made that the agent notified the plaintiff, who in the meantime 
had been endeavoring to make the proofs satisfactory, and to 
overcome the objections he was making thereto, that, ‘in ad- 
dition to the objections heretofore made,’ the defendant would 
insist upon the forfeiture because of the second insurance. We 
think the jury were warranted in finding that the defendant, by 
calling upon the plaintiff to go on and make out her proofs, and 
by requiring her to be at the trouble and expense of correcting 
these to satisfy the criticism made by the agent, without giving 
her to understand the company would rely upon the forfeiture, 
should be held to have waived it; and that, if it was the pur- 
pose all the while to insist upon it, the agent did not act towards 
her in good faith. We also think the jury would have a right 
to infer from the final letter of the agent that he understood the 
objection of forfeiture had not been insisted upon previously.” 
See, also, Carpenter vs. Continental Ins. Co., 61 Mich. 635, 644, 
28 N. W. 749; Cleaver vs. Insurance Co., 71 Mich. 414, 39 N. 
W. 571, 15 Am. St. Rep. 275; Granger vs. Manchester Fire As- 
surance Co., 119 Mich. 177, 77 N. W. 693. 

In the case at bar, the adjuster, as has been stated, made out 
the proofs of loss, and it is said by McRae that in making them 
out he asked about incumbrances, and was informed of the ex- 
istence of the chattel mortgage. The proofs of loss, sworn to 
by McRae, state that the property was not incumbered. McRae 
testified that he did not read them, and that they were not read 
to him. He is disputed by the adjuster. It is undisputed that 
later on, having been informed by the defendant’s state agent that 
the property was mortgaged, Wright called McRae by telephone, 
and asked him if there was a chattel mortgage on the property. 
He says McRae told him there was none, and that he then asked 
him to send him a certificate of the fact from the township clerk. 
Such a certificate was procured by McRae and sent, and it 
showed there was no mortgage on file in his office. McRae testi- 
fied that he answered Wright’s telephone message by saying, 
“Yes, I told you there was a mortgage on part of it,” that he went 
to the township clerk, not knowing whether the mortgage had 
ever been filed, and procured the certificate that there was no 
mortgage on file there and sent the certificate to Wright with a 
letter reading: “Inclosed you will find statement from township 
clerk. Hope this will be satisfactory. If there is any other in- 
formation you would like, kindly let me know by return mail, 
as I would like to have this matter straightened up.” The testi- 
mony of the state agent of defendant tends to prove, and is not 
disputed, that, after receiving the proofs of loss and report from 
Wright, he sent them to the Chicago office of defendant, asking 
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that the matter be held for sixty days, and that a report on McRae 
be procured. From the report he learned of the chattel mort- 
gage, and upon corresponding with the Adams Insurance Agency 
received through them a certified copy of the mortgage, after 
which he communicated the fact to Mr. Wright. The proofs of 
loss were dated and sworn to November 6, 1908. Under date 
January 4, 1909, McRae and plaintiffs were notified that the de- 
fendant denied liability. It is evident that the insured did noth- 
ing because of any encouragement of defendant or its agent to 
his prejudice, or anything which he would not have done under 
other circumstances. It is not claimed that plaintiffs were prej- 
udiced by any statement or conduct of defendant or its agents. 

[3] In argument, some attempt is made to support the idea 
that the adjuster and McRae made a settlement. This is based 
upon the testimony of McRae which is hereinbefore set out. 
Without discussing the question of the authority of Wright to 
make a settlement—to bind defendant to pay—or the right of 
McRae to settle a demand which he had already assigned to 
creditors, we think the testimony of what was said is not evi- 
dence of an admission and settlement of liability. And McRae 
must have understood from the inquiry thereafter made that 
whether there was or was not a chattel mortgage upon the in- 
sured property was regarded as an important fact. 

The judgment is reversed. A new trial is not granted. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 





ROYAL EXCHANGE ASSUR. or Lonnon, ENG. 
vs. 


ROSBOROUGH.* 


CONDITIONS—PERFORMANCE. 


Insurance certificates covering cotton in storage required the insured 
to keep a set of books showing a complete daily record of the date 
at which each bale of cotton covered was purchased or received, 
from whom purchased or received, in what warehouse, compress, or 
yard stored, together with the original tag number or mark thereon 
with its weight and classification, and a complete daily record of all 
shipments, or sales, etc. Held that where plaintiff's record showed no 
classification of the cotton covered except as the same might be ascer- 
tained from the price per pound paid therefor in connection with the 
market price on the day of the purchase, and the custom of price 


* Decision rendered, Dec. 28, 1911. Rehearing denied, Jan. 4, 1912. 
142 S. W. Rep. 70. 
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variation above or below market as the cotton was above or below 
middling grade, there was no sufficient compliance with the provision 
requiring classification, which precluded a recovery on the policies. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
Levy, J., dissenting. 


Appeal from District Court, Harrison County; W. C. Buford, 
Judge. 

Action by W. J. Rosborough against the Royal Exchange As- 
surance of London, England. Judgment for plaintiff, and de- 
fendant appeals. Reversed and rendered. 


CRANE & CRANE, for Appellant. 

S. P. Jones, for Appellee. 

Levy, J. 

Appellant had issued to appellee its several certificates of in- 
surance covering cotton in bales owned or held by him, or sold 
but not delivered, while in L. J. Womack’s cotton yard in Mar- 
shall, Tex. The certificates each had the following provision: 
“And the assured under this policy hereby covenants and agrees 
to keep a set of books showing a complete daily record of the date 
at which each bale of cotton covered under this certificate was 
purchased or received, from whom purchased or received, in 
what warehouse, compress or yard stored, together with the 
original tag number or mark thereon, with its weight and classi- 
fication, and a complete daily record of all shipments or sales, 
showing to whom shipped or sold, with date of shipment, from 
what warehouse, compress or yard so shipped, and the original 
tag number or mark, weight and classification of each bale, and 
in case of loss the assured agrees and covenants to produce such 
books and records, and in the event of failure to produce the 
same this certificate shall be null and void.” The cotton was 
destroyed by fire on March 8, 1910. In answer to the suit for 
loss, the appellant pleaded a breach of this stipulation and con- 
dition in failing to have a set of books showing “classification” 
of the cotton destroyed. The conclusion having been reached 
that this pleading of appellant was fully proven in the trial,,and 
the certificates were avoided, no more of the pleading or ques- 
tions on appeal need be set out or discussed. 

By proper assignments appellant contends that it conclusively 
appears from the evidence that the appellee did not keep a book 
showing the “classification” of the cotton destroyed, and the 
certificate by its terms was therefore avoided. It was proven, 
and not here denied, that appellee kept a book showing the entries 
of his cotton transactions. It is admitted here that the entries, 
except as to “classification,” were in compliance with the terms 
of the stipulation. It is unnecessary to set out the long list of 
entries in the book as each entry appears similarly, varying only 
according to its data, on which it is founded. An idea of the 
form and contents of the book can be gotten from what is here 
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given. The book on the first line shows, in separate columns and 
on a parallel line: “L. J. Womack’s cotton yard, 1909, Sep- 
tember 23, J. J. Lea, B, 82, 515, 12-60, 64.90, 1910 March 3, 
Sold to Merrifield Zeigler & Co., Dallas, Texas.” It was ex- 
plained: That “L. J. Womack’s cotton yard” meant and re- 
ferred to the place where the cotton was stored. That the first- 
mentioned dates were the year, month, and day of the month that 
eath bale was purchased. That the names first mentioned were 
the persons from whom each bale of the cotton was purchased. 
The letter “B” and figures “82” were used as serial yard num- 
bers of the bales. The “515” was the weight of the bale of cot- 
ton. The “12-60” was the price per pound paid. The “64.90” 
was the total amount paid for the bales. The remaining entries 
above were the name of the persons that such bales of cotton 
were sold to by appellee, and the date of the sale, and place where 
the purchaser lived. Appellee further testified, in reference to 
the entry of the price per pound paid: “From this cotton book 
the entry of the classification of the individual bale of cotton is 
only as the price would indicate. There are no actual letters or 
marks of classification. I know the range of classification that 
this 770 bales of cotton embraced, and four or five grades would 
cover the entire list. The basis of the prices that I paid for this 
cotton was governed by the basis of middling cotton, and we had 
quotations every hour from New York and New Orleans and 
Liverpool, and the openings and closing of the markets there for 
me to determine from day to day what middling cotton was 
worth. Those quotations were upon middling cotton. I de- 
termined what to pay for ‘ordinary’ cotton by taking the quo- 
tation on ‘middling’ and base it on the differentials—the differen- 
tials on grades. And on the grades lower than ‘middling’ this 
basis runs on a scale downward, and on a scale upwards on the 
higher grades than middling. That differential differs in dif- 
ferent seasons. But the seasons in which this cotton was pur- 
chased there was a recognized scale of differentials. In the 
absence of a mark of classification upon my book, I could ap- 
proximately tell the classification of a particular bale of cotton 
from the entries on my book. With the aid of the market re- 
ports of the various days I could tell it. There is no infallible 
rule of classification. It depends on the judgment of the buyer 
as to the classification. The buyers do not always agree on the 
classification, and it is a pretty hard matter to get them to agree 
on that many bales. If you were to take a half dozen samples 
to half a dozen buyers, they won’t all agree on the same classi- 
fication of it. I know it.” On cross-examination he testified: 
“Cotton was fluctuating in price during the season I bought, 
as it usually does. It was not the same price every day that 
I purchased for the same grade. I have stated that there is 
nothing in my cotton book or any book kept by me which shows 
the grade of the cotton, except as I may be able to infer it from 
the price paid. There is no statement that it is ordinary, low 
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ordinary, or any other grade. I did not say that there were 
several grades of cotton grown and marketed at Marshall last 
season. It would be hard for me to say just how many different 
grades were marketed. I can tell you about the grades I pur- 
chased and sold. To the best of my judgment five grades would 
cover everything that I handled. Those five grades were strict 
low middling, middling, strict middling, good middling, and strict 
good middling. The prices for those grades of cotton would 
vary differently for the different grades on different days. On 
the same day the correct difference in the price of the different 
grades would be: For instance, taking middling as the basis, 
strict middling would be worth one-eighth cent per pound 
more than middling, good middling one-fourth cent more than 
middling, and strict good middling one-half cent more. On dif- 
ferent days those prices vary; as, for instance, middling would 
be sold for the price of low middling, and strict middling for the 
price of middling. In buying cotton I did not infrequently 
follow my own wishes and go beyond the market price. That 
was my custom on an advancing market, and I was an individual 
buyer and took my prices from no one, except, of course, I took 
my basis from the reports that I had. But it did not infrequently 
happen that I would give a little beyond the market price, and 
those prices I paid I would enter in that book. I would have 
to have the market reports to even approximate the grades of 
the cotton purchased from the entries made on the book. I 
might be able to tell approximately by the whole market reports 
before me what dates I guessed that the market would advance, 
but my book won’t indicate that.” On redirect examination he 
testified: “In reference to what I said about my sometimes pur- 
chasing a little above the market, I never did play the market 
very strong. Sometimes I paid as high as one-eighth more than 
really the market would justify, and when I did that it was for 
customers’ cotton that owed me.” ‘This is all the evidence in the 
record in respect to the question of classification. 

Recurring to the provision of the certificate, it is provided that 
the insured shall “keep a set of books showing a ‘complete daily 
record” of the several things enjoined to be done to accomplish 
the objects sought. The clause is a promissory warranty, and 
the appellant has the right to insist upon at least a substantial 
compliance with its provisions. The contention that the book 
failed to show any “classification” of the cotton involves an ad- 
mission, and is not in fact to the contrary, that the evidence 
showed a compliance as to the several other things required to 
be recorded. But by the proper interpretation of the penalty 
words in this provision, if any one thing required to be done 
failed, forfeiture would ensue, notwithstanding a compliance as 
to the several other things. So by contract of the parties each 
thing to be recorded must be “a complete daily record,” or for- 
feiture will ensue. It is to be understood that “classification,” 
as applied to cotton, means and refers to the grade of the cotton. 
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Cotton is classified as “middling,” “low middling,” etc. The thing, 
therefore appellee undertook to do, was to keep and deliver to ap- 
pellant, in the event of a loss of the cotton by fire, a book showing, 
among other things, which one of the bales of cotton insured was 
“middling,” “low middling,” and the like. A proper way to have 
kept the book undoubtedly would have been to have entered 
therein opposite each bale, according to the classification that the 
insured might give it at the time, that it was “middling,” low 
middling,” and the like. It could not, we think, properly be said, 
however, that there is no other proper method or way the book 
could have been kept so as to show classification other than by 
entering therein the words “middling,” “low middling,” and the 
like, as indicating same. The evidence fully shows that in cotton 
dealing there is a universal system of issuing daily general market 
quotations of the market price per pound payable for cotton for 
the particular day, and that such quotations are followed and ob- 
served generally in buying cotton. The market price per pound 
payable is fixed by an established system of differentials based 
on “middling,” it appears, and by the quoted market price per 
pound of a given day the grade of the particular bale purchased 
on that day can be reasonably and certainly determined and 
known. The market price per pound payable indicates the grade, 
and is a system used in quoting market prices to indicate the 
grade of the cotton. So if it can be said to appear from the evi- 
dence that appellee paid each day the market price per pound 
payable for cotton for each of the bales of cotton purchased, and, 
for the purpose of indicating the classification, had entered on 
the book the market price per pound he paid, instead of the 
words “middling,” “low middling,” and the like, the conclusion 
would be warranted, we think, that there had been entered a 
classification in compliance with the warranty. In that case 
whether a given bale was “middling,” “low middling,” and the 
like, could reasonably and certainly have been determined by 
reference to the customarily and regularly issued general market 
quotations of the price of cotton on the day it was purchased. 
Such entries might well have been said to be sufficient and full 
enough to show a “classification” of the cotton and to satisfy 
the requirement of the provision. Chief Justice Willson, though, 
is of the opinion that it does not appear from the evidence that 
appellee paid the market price for each of the bales of cotton, 
nor did it appear that the entries made by him in the book of 
the prices paid for the cotton purchased were intended to in- 
dicate his classification thereof. It must be said to appear to the 
contrary, he thinks, as appellee testified that not infrequently the 
prices he paid and entered in the book were not the market prices” 
of the cotton purchased. It is obvious, if the prices entered in 
the book in some instances did not represent the market prices, 
that appellant could not by a reference to market prices on the 
dates of the entries or otherwise have determined the classification 
of the cotton. In consequence, the book kept by appellee not only 
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did not show classification of the cotton, as stipulated for, but 
it did not furnish data which made it possible for appellant with 
reasonable certainty to ascertain its classification. Therefore, 
upon the preceding statements, he is of the opinion that it cannot 
be said that the evidence made an issue as to whether or not there 
had been a compliance, substantial or otherwise, with the war- 
ranty. He thinks the evidence shows that there was no com- 
pliance with the provision in hand, nor any attempt to comply 
with it, and a forfeiture ensued. The writer of the opinion thinks 
the evidence does here make an issue of fact as to substantial 
compliance. Justice Hodges, however, is of the opinion that, in 
view of the fact that the liability of the appellant must be de- 
termined by the market value of the cotton at the time the loss 
occurs, the requirement that the insured shall keep a book which, 
among other things, should show a complete daily record of the 
classification of the cotton to be covered by the policy, could have 
but one meaning, and that is that the record thus required should 
disclose to which one of the different grades into which cotton 
is grouped in the markets each bale belonged. An entry of the 
grade becomes a record that is self-evident, and not dependent 
upon deduction from any other fact, and therefore complete 
on its face to appellant or any one else. If the grade be not en- 
tered, as here, then upon the trial the evidence for which the in- 
surance company contracted is wanting, and instead they must 
take the testimony of the insured as to what the classification was, 
and he can only testify upon the question by referring to the 
prices he paid. The insurance company would therefore be com- 
pelled to settle by his oral testimony as to what the grade of the 
cotton purchased was, and not by the written record which it 
stipulated should be kept and produced to it. The price paid 
for cotton when purchased in the daily market is as easily pre- 
served and recorded as any other feature connected with the 
transaction; and, had the appellant desired that a record be kept 
of the price, it could as easily have stipulated for that as it did 
for the preservation of a record of the class to which the cotton 
belonged. Not having done this, he can see no reason why it 
should be compelled to accept a substitute for that which it had 
contracted for. It is his conclusion, founded upon the statements 
preceding, that there was no compliance with the terms of the 
provision .in the keeping of the classification covenanted for, and 
that for that reason the certificates should be held void. 

It being the opinion of the majority of the court that the as- 
signment should be sustained, and it finally disposing of the ap- 
peal, the judgment should be reversed and here rendered in 
favor of appellant with all costs, which is accordingly ordered. 

Continuing his view, the writer does not think that, because 
it appears that appellee made some entries in the book of prices 
that were not the actual market prices, the court would be war- 
ranted in holding, as a matter of law, that there was a want of 
any compliance or intention to comply with the provision as to 
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a “complete” record showing classification of the cotton. He 
did testify, in cross-examination, that not infrequently the prices 
he paid and entered in the book were not the market prices of 
the cotton purchased. But in his redirect examination he ex- 
plains the frequency as follows: “In reference to what I said 
about my sometimes purchasing a little above the market, I never — 
did play the market very strong. Sometimes I paid as high as 
one-eighth more than really the market would justify, and when 
I did that it was for customers’ cotton that owed me.” And 
that is the extent of the evidence as to frequency or infrequency 
of the entries so made. How many entries were thus made does 
not appear. Giving the explanation of the appellee the force that 
it reasonably should have, it could not be said that the evidence 
conclusively shows that any considerable number of such entries 
were made. If his statement that he “did not play the market 
very strong,” but “sometimes I paid one-eighth more,” could be 
taken as meaning, as it could, that he made only a few such pur- 
chases, and not many, then it would appear that only a few 
entries, and not many, were made on the book that did not actu- 
ally represent the market price. And in this connection he stated 
that he could tell approximately the dates on which he went a 
little in advance of the market. The book itself was in evidence, 
and by it there appeared the intention to keep the book as a 
whole as a compliance with the provision. In fact, it could be 
said by the book that he kept it for no other purpose than be- 
cause it was required by the insurance contract. It had no 
other entries than required by the certificates, and all the entries 
required, as admitted, if the classification entry constituted com- 
pliance in the form entered. If it must be said that there was not 
a substantial compliance by appellee of the provision to have the 
entries “complete,” it must rest in the indefinite evidence that 
there were imperfect entries of classification sometimes made 
in the book. The question as to whether this was a slight and 
trivial error in keeping the book is presented. It also appears 
that such imperfect entries consist in being “one-eighth cent more 
than really the market” allowed. At least in this state of the 
record the writer thinks it remains as a question for the jury 
to answer as to whether there was a substantial compliance. The 
burden of proof to show a want of compliance was on appellant, 
and this involves the duty to put the jury in possession of all the 
facts that would show a want of any compliance or substantial 
compliance. There was not a want of any compliance unless the 
records were so imperfectly kept as to be incomplete. If there 
had been enough of such entries to be of consequence not repre- 
senting market price, the proof was there available. And because 
there is no evidence to show omission not trivial or slight, the 
writer does not think the court could say, as a matter of law, that 
it was not a substantial compliance. The jury found that there 
was a substantial performance. 
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Plaintiff, the legal owner of insured property, gave a bond for a deed 
to D. D. or his assignee had paid the full price, and plaintiff had 
turned over the bond to such assignee. Before actual conveyance, 
the property was attached by plaintiff’s creditors and the buildings 
burned before any conveyance had been made. Held, that plaintiff 
had an insurable interest in the property to the extent of its full 
value and was entitled to recover on the policy, though the sale 
bond to the purchaser provided that he should pay for insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157; Dec. Dig. § 115.) 















Appeal from Supreme Judicial Court, Plymouth County. 
Action by George W. Adams, as owner of the fee of certain 
real estate, against the North American Insurance Company, on 
a fire policy, to recover for total loss of the insured buildings 
by fire. Judgment was ordered for defendant on agreed state- 
ment of facts, and plaintiff appeals. Judgment for plaintiff. 
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SHELDON, J. 

The only question raised here is whether the original plaintiff 
had in the property insured an insurable interest sufficient to sup- 
port a recovery; and it is agreed that if so, judgment shall be 
entered in his favor to the extent of that interest, not exceed- 
ing the amount of the policy. 

[1] He was the legal owner of the property. The title was in 
him. But he had given a bond for a deed to Donley; Donley, or 
his assignee Cushman, had paid the full agreed price; and the 
plaintiff was bound to convey to Cushman and apparently thought, 
though erroneously, that he had done so by turning over the bond 
to Cushman. In the meantime nine different attachments to the 
aggregate amount of $157,000 had been placed upon the plaintiff’s 
real estate, all of which were still outstanding when this action 
was brought. The agreed price was $500. The amount of the 
insurance was $800. This was the state of affairs when the 
house was destroyed by fire. 

The plaintiff had an insurable interest when he took out the 
policy, although he had agreed to sell the property for a fixed 


* Decision rendered, Jan. 3, 1912. 96°N. E. Rep. 1004. 
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price to be paid by installments, and to convey it upon full pay- 
ment. But the price had not yet been fully paid, and the time for 
the conveyance had not arrived. If he should fail to keep his 
agreement by making the conveyance, he would at the election of 
Cushman be liable in damages. But he still owned the property 
and had a full insurable interest in it. Thompson vs. Gould, 20 
Pick. 134; Wells vs. Calnan, 107 Mass. 514, 9 Am. Rep. 65; 
Hawkes vs. Kehoe, 193 Mass 419, 79 N. E. 766, 10 L. R. A. 
(N. S.) 125. The ordinary principle, res perit suo, must be 
applied. 

[2] When the time came for making the conveyance, the 
property was subject to attachments to an amount far exceed- 
ing its apparent value. The purchaser could not have been com- 
pelled to accept a conveyance; and the plaintiff would have been 
liable for damages in a sum equal to the value of the property. 
This liability continued up to the time of the fire. He had a 
right to protect himself against it by insurance; and for this 
reason too he had an insurable interest to the full value of the 
buildings. The reasoning of the opinion in Jenks vs. Liverpool 
& London & Globe Ins. Co., 206 Mass. 591, 597, 92 N. E. 908, 
applies here. 

The provision in the bond that the purchaser should pay for 
insurance does not indicate that the parties intended that the pur- 
chaser should have the insurable interest and should protect the 
property for his own benefit. This provision, like that for the 
payment of taxes and other charges, was inserted for the benefit 
and relief of the owner. As to insurance, it evidently contem- 
plated that this should be in the name of the plaintiff, for his 
benefit, upon his property and payable to him. Otherwise the 
stipulation would have been needless. 

The plaintiff, both when he took out the policy and when the 
building was burned, had an insurable interest to the full value 
of the property. Under the agreed facts he is entitled to judg- 
ment for $800 with interest from July 1, 1907. 

So ordered. 
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Appeal from District Court, Neosho County. 
Action by Eliza A. Pomeroy against the A‘tna Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 
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SMITH, J. 

On March 1, 1910, the appellee commenced this action to re- 
cover the sum of $1,500 damages caused by the burning of a farm 
dwelling house upon which she had obtained a fire insurance 
policy-issued by the appellant. The action was tried in the dis- 
trict court of Neosho County, and judgment was rendered in 
her favor for the full amount claimed. To reverse this judgment 
the appeal is taken. 

The appellant assigns numerous errors, all of which assign- 
ments we have carefully considered, but only two of which we 
deem it necessary to discuss, being the two upon which the greater 
stress is laid in the brief of the.appellant. 

The evidence shows that the policy contains, among others, 
a condition substantially as follows: If any change, other than by 
the death of an insured, take place in the interest of the insured 
in the subject of insurance, except change of occupants without 
increase of risk, whether by legal process or judgment, or volun- 


* Decision rendered, Jan. 6, 1912. 120 Pac. Rep. 344. Syllabus by the 
Court. 
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tary act, of the insured, or otherwise, it shall render said policy 
void unless the consent of the insurance company shall be in- 
dorsed on its policy in writing, or such consent be evidenced by 
an instrument in writing added to such policy. 

[1] On the trial there was also evidence as follows: In Feb- 
ruary, 1909, prior to the fire, the appellee and her husband en- 
tered into a contract in writing with William Truitt and wife, 
by the terms of which the appellee agreed:to sell and convey by 
warranty deed the 120 acres of land in Neosho County upon 
which the insured dwelling house was standing, and to furnish 
an abstract showing perfect title to the land. The consideration 
for the land was $8,000, to pay which Truitt and wife agreed 
to convey and deliver a warranty deed and abstract showing 
perfect title to a lot in the city of Chanute; the Pomeroys to 
assume a mortgage of $1,000 thereon. The equity of the Truitts 
in the town property was to be taken at $2,500 and the balance 
of the purchase price was to be settled by the Truitts giving a 
coupon note secured by a first mortgage on the farm. The 
Pomeroys also agreed to assign the insurance on the buildings 
on the farm, and the Truitts were to assign the insurance on the 
house in the city and to pay the interest on the mortgage on the 
city property to the date of the final transfer of deeds. The 
deeds, mortgage, and assignments, called for in the contract, 
were signed and placed in escrow with the contract at the time 
the contract was signed awaiting the performance of the con- 
ditions. All papers were to be transferred, and possession of 
the properties exchanged upon some date which should be agreed 
upon by the parties within thirty days from the date of the con- 
tract. Also, the taxes on the farm for the year 1908 were to be 
paid by the Pomeroys, and the taxes on the house and lot were 
to be paid by the Truitts. A day or two before the fire, the Pome- 
roys and Truitts, in contemplation of perfecting the transfer, ex- 
changed residences; that is, the Truitts moved into the house on 
the farm, and the Pomeroys into the house in the city. It also 
appears that none of the papers had been delivered by the parties 
who held them in escrow; that the taxes had not been paid as 
agreed ; and that the abstracts had either not been brought down 
to date, or that either party had not an opportunity to examine 
the abstract presented by the other. 

The appellant, however, contends that these facts show such 
a change of interest in the property insured as to avoid its ob- 
ligation to pay the loss caused by the fire. 

The appellee, on the other hand, contends that there had been 
no change in her title to the property or of her right of posses- 
sion thereto. 

It is evident that the signing of the contract, deeds, and mort- 
gage, and the assignment of the policy, did not constitute a sale 
of the farm from the Pomeroys to the Truitts, or of the town 
property from the Truitts to the Pomeroys, unless all the condi- 
tions attached to the escrow had been fully performed. Taylor 
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vs. Thomas, 13 Kan. 217; Wolcott vs. Johns, 7 Colo. App. 360, 44 
Pac. 675; Daggett vs. Daggett, 143 Mass. 516, 10 N. E. 311; 
16 Cyc. 577. The undisputed evidence shows that several of the 
conditions had not been performed. 

|2] As to the meaning of “change of interest in the property 
insured,” which will avoid the policy, the decision of this court in 
Garner vs. Insurance Co., 73 Kan. 127, 84 Pac. 717,4 L. R.A. (N. 
S.) 654, 117 Am. St. Rep. 460, is instructive. That case is quite 
similar to this, and the contract therein, indicating a present inten- 
tion to sell and convey the title, is stronger than the contract in 
this case. The syllabus in that case reads as follows :— 

(1) The word ‘interest’ in the forfeiture clause of an insurance 
policy, which provides that the policy shall become void ‘if any 
change * * * take place in the interest, title, or possession 
of the subject of insurance,’ has application only where the in- 
sured owns and insures an interest less than title, and has no ap- 
plication where the insured owns the title. 

(2) Where the insured owns the title or the subject of in- 
surance, and makes an executory contract to convey the property, 
and the consideration has been fully paid, but no transfer either 
of title or possession has been actually made, no change has taken 
place in interest, title, or possession, within the meaning of the 
forfeiture clause quoted.” 

[4] It is conceded that the appellee had full title to this prop- 
erty at the time the policy of insurance was procured by her 
thereon. If so, it must be said, following the Garner Case, supra, 
that the clause in the policy, relied upon to forfeit the contract 
of indemnity, has no application whatever; that the word “in- 
terest” as used in the policy relates only to some lesser insurable 
interest therein than full title. 

There was no transfer of the title to the land nor of the right 
of possession to either property to which the contract applied. 
Occupancy had been exchanged, but it seems apparent that, in 
case of the failure or inability of either party to comply with the 
conditions of sale and purchase, the other could have recovered 
the occupancy of his own property. 

The evidence shows that about ten months after the fire, and 
before the commencement of this action, the appellee commenced 
an action to foreclosure the $5,500 mortgage, referred to in the 
written contract, against the Truitts. The petition in that action 
was produced in evidence and is abstracted by appellant as fol- 
lows: “* * * By this petition the defendant showed that on 
January 13, 1910, the plaintiff and her husband commenced an 
action in the district court of Neosho County, Kan., to fore- 
close a mortgage for $5,500 executed by Truitt and his wife, 
as a lien on the farm upon which the insured property was situ- 
ated. In such petition the plaintiffs alleged that they had de- 
posited a warranty deed of conveyance with Johnson & Helmick, 
mentioned in the contract of February 23, 1909, and the defend- 
ants William Truitt and wife had also deposited their warranty 
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deeds ; that within the time specified by the contract the abstracts 
were approved; that the defendants, ‘Truitt and wife, had taken 
possession of the property deeded to them by the plaintiffs; that 
the plaintiffs had taken possession of the property in Chanute 
deeded to them by the Truitts; that no reason existed why John- 
son & Helmick should not deliver the deeds respectively deposited 
by parties to such contract, but that, though often requested so to 
do, they refused such delivery and retained possession of the deeds 
and abstracts and also of the mortgage; that the plaintiffs, Pome- 
roy and wife, had duly performed all of the conditions to be by 
them performed under the terms of said contract. As a second 
cause of action in the petition, Pomeroy and his wife alleged 
that the defendants Truitt and wife executed their note for $5,500 
on March 2, 1909, and placed the same in the hands of said John- 
son & Helmick for delivery to the plaintiffs, as provided in said 
contract ; that the interest on said note was payable on the Ist of 
December and the 1st of June of each year; that the interest due 
and payable December 1, 1909, was not paid; that the said Pome- 
roy and his wife demanded the payment of such interest from the 
makers of the mortgage note, but by the terms of the mortgage 
failure to pay interest at the time the same became due caused the 
principal sum to become due at the option of the holders ; and that 
the plaintiffs, Pomeroy and wife, had elected to declare the whole 
amount of said note due and payable. The prayer in the petition 
was that it be adjudged that Johnson & Helmick should at once 
deliver to the plaintiffs the documents in their hands belonging 
to said plaintiffs under the terms and conditions of the contract 
of February 23, 1909, and that it be further decreed that the 
plaintiffs were the owners in fact of the Chanute property. The 
plaintiffs further prayed for the foreclosure of the mortgage given 
by the Truitts and covering the premises upon which the dwelling 
house was situated prior to its destruction by fire.” 

The appellant contends that the appellee cannot be entitled to 
recover the fire insurance and the $5,500 secured by the mort- 
gage; that, having alleged in the foreclosure action that the con- 
ditions of the contract to sell and purchase had been performed, 
she cannot be heard, in this subsequent action, to assert the con- 
trary ; also, in substance, that the appellee might claim either one 
of the two inconsistent causes of action, but not both; that by 
having elected to foreclose the mortgage she is bound by her 
election and cannot maintain this action. 

[3] Let us see if there is any inconsistency. In the foreclosure 
action, ten months after the fire, she alleges that the conditions 
of the escrow have been performed, and she is entitled to the 
delivery of the papers completing the purchase and sale. In this 
case she maintains that at the time of the fire the conditions of the 
escrow had not been performed, and, notwithstanding the signed 
contract, deeds, etc., she was then the owner of the property 
destroyed by the fire. We see no inconsistency nor any ground 
for the application of the doctrine of election of remedies. 
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Whether or not appellee will have to pay Truitt for the house 
which was on the land at the time she made the contract does not 
interest the appellant, nor are we called upon to determine. Suf- 
ficient evidence was produced upon the trial to justify the court 
in finding the facts necessary to support the judgment. 

We find no substantial error in the proceedings, and the judg- 
ment is affirmed. All the Justices concurring. 


va 


————_—_$+@—___ —_- 


SUPREME COURT OF VERMONT. 


CALEDONIA. 


WILLIAMS MFG. CO. er AL. 
US. 


INSURANCE CO. OF NORTH AMERICA* 


“INSURABLE INTEREST’— “INTEREST” OF MORTGAGEE. 

A mortgagee of real property has an “insurable interest,” for any title 
or interest, legal or equitable, will support a contract of insurance 
against loss by fire, though the term “interest” does not necessarily 
imply property in the subject of insurance; and hence a declaration 
alleging a promise by an insurance company to both the mortgagor 
and a shows sufficient consideration to entitle both to sue 
jointly. 

(For Cy cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115. 

(For other definitions, see Words and Phrases, vol. 4, pp. 3670-3674; 

8, p. 7690; vol. 4, pp. 3692-3709; vol. 8, p. 76901.) 


Exceptions from Caledonia County Court; Eleazar L. Water- 
man Judge. 

Action by the Williams Manufacturing Company and another 
against the Insurance Company of North America. To a judg- 
ment sustaining a demurrer pro forma, plaintiffs excepted. Judg- 
ment reversed, demurrer overruled, and cause remanded. 


Argued before Rowell, C. J., and Munson, Watson, Haselton, 
and Powers, JJ. 


Howe & Hovey, for Plaintiffs. 


Dunnett & Siack, for Defendant. 
Munson, J. 


The declaration is in general assumpsit, and contains four 
counts. The first and second allege in substance that the in- 
debtedness was for the loss or damage by fire of certain prop- 


* Decision rendered, Dec. 8, 1911. 81 Atl. Rep. 916. 
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erty of the plaintiff Manufacturing Company. The third al- 
leges that the indebtedness was by reason of the defendant having 
insured the plaintiff Manufacturing Company against loss of its 
property by fire, and made the loss payable to the plaintiff Sav- 
ings Bank, mortgagee. The fourth alleges that the indebtedness 
was on a policy issued to the plaintiff Manufacturing Company, 
in which the loss was made payable to the plaintiff Savings Bank, 
mortgagee. By general allegations applicable to all the counts, 
the indebtedness arising from the loss is set up as accruing to 
both plaintiffs, and the promise in consideration thereof as having 
been made to both plaintiffs. 

The defendant demurs generally, and assigns as causes of de- 
murrer that the plaintiffs are misjoined ; that the suit can be main- 
tained only in the name of the Williams Manufacturing Com- 
pany; that, if suit can be maintained in the name of the Citizens’ 
Savings Bank & Trust Company, the other plaintiff is improperly 
joined as such; and that the allegations of the declaration dis- 
close no cause of action in favor of the Citizens’ Savings Bank 
& Trust Company, or upon which that corporation can maintain 
a suit. It appears affirmatively that no other ground of demurrer 
was presented in the court below. 

[1,2] The defendant insists that a declaration in indebitatus 
assumpsit must show the ground of the indebtedness which is the 
consideration of the promise, and that the first and second counts 
are defective for want of a sufficient allegation of this nature. 
The sufficiency of the counts in this respect will not be con- 
sidered, as a demurrant will be confined to the assigned grounds 
of demurrer, when it does not appear that other grounds were 
argued below. Marshall vs. Hardwick Village, 83 Vt. 495, 76 
Atl. 411. The declaration will stand, if any count is good; and, 
in view of*the situation regarding the first two, our attention 
will be confined to the third and fourth. The suggestion that 
these are defective, in that they fail to show any consideration 
whatever, need not be considered; for the assignment points only 
to the want of allegations necessary to sustain the joinder of 
plaintiffs. 

[3] The question is whether the allegations of consideration 
and promise are sufficient to entitle the plaintiffs to sue jointly. 
Any title or interest in property, legal or equitable, will support 
a contract of insurance against loss by fire. 19 Cyc. 584; Swift 
vs. Vt. Mutual Fire Ins. Co., 18 Vt. 305. A mortgagee of real 
property has an insurable interest in the premises. 2 Am. Lead. 
Cas. (4th Ed.) 565; Bell vs. Western, etc., Ins. Co., 5 Rob. (La.) 
423, 39 Am. Dec. 542. The term “interest,” as used with ref- 
erence to the right to insure, does not necessarily imply property 
in the subject of insurance. Buck vs. Chesapeake Ins. Co., I 
Pet. 151, 1 3, 7 L. Ed. 90, 95. The mortgagee’s interest is an 
interest in the preservation of the property, rather than an owner- 
ship. Excelsior, etc., Co. vs. Royal Ins. Co., 55 N. Y. 343, 14 
Am. Rep. 271. A mortgagee’s insurance is a contract of indem- 
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nity against the loss which he may sustain through the destruc- 
tion of his mortgagor’s property. The counts in question allege 
a promise to both plaintiffs, in consideration of an indebtedness to 
both plaintiffs, and an injury to the property of one plaintiff as 
the ground of the indebtedness. Inasmuch as mortgagor and 
mortgagee each have an insurable interest in the property, we 
cannot say but that there may be a policy so written as to make 
the insurer liable to the two jointly, although the ownership of 
the property is in one. Whether the plaintiffs have such a policy 
will appear on trial. 

Judgment reversed, demurrer overruled, third and fourth 
counts adjudged sufficient, and cause remanded. 


SUPREME COURT OF NORTH CAROLINA. 


THERMAL BELT SANITORIUM CO. 
US. 


ROYAL INS. CO. et a.* 


FIRE INSURANCE—OWNERSHIP OF PROPERTY—EVIDENCE. 


Title in insured to the insured property is presumed prima facie from his 
possession and control thereof. 


(For other cases, see Insurance, Cent. Dig. § 1646; Dec. Dig. § 646.) 


FIRE INSURANCE—OWNERSHIP OF PROPERTY—EVIDENCE. 


The issuance of a policy to insured on certain property is presumptive 
evidence of title in him. 


(For other cases, see Insurance, Cent. Dig. § 1646; Dec. Dig. § 646.) 


Appeal from Superior Court, Polk County; Lane, Judge. 

Action by the Thermal Belt Sanitorium Company against the 
Royal Insurance Company and others. From a judgment for 
plaintiff, defendants appeal. Affirmed. 


The evidence tended to show that plaintiff corporation held two 
concurrent fire insurance policies alleged to cover its main build- 
ing and four cottages situate near the same, and “that on May 
5, 1909, a fire occurred which destroyed one of the cottages and 
also damaged the main building. Defendant resisted recovery 
for destruction of the cottage, claiming that same was not cov- 
ered by the descriptive terms of the policy. The following is the 
description, which it seems was typewritten, and annexed to each 
of the policies: “$2,000.00o—on the two story frame metal-roof 
building, with adjoining and communicating additions, including 


* Decision rendered, Dec. 23, 1911. 73 S. E. Rep. 337. 
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foundations, piping and plumbing, fixed heating and lighting 
apparatus and all permanent fixtures as a part of said building 
while occupied as a sanitorium, situate detached in the town of 
Tyron.” And in reference thereto, and over defendant’s objec- 
tion, this, with other evidence, was admitted, being the relevant 
part of a conversation between the general manager of plaintiff 
company and the insurance agent in reference to the acceptance 
of the policies and at the time same were delivered: “Q. Did you 
have any conversation with Mr. Engle about the policies? A. 
Yes. Q. What was it? (Objection by defendant. Overruled 
and exception). A. I read over the typewritten portion of the 
contract, and said: ‘I don’t like this adjoining and communicat- 
ing. It is not right, because the buildings are not adjoining.’ 
Mr. Engle said the insurance companies considered buildings as 
close together as those were adjoining and communicating when 
used for the same purpose. (Defendant’s objection to this an- 
swer overruled, and defendant excepts.) ©. How many build- 
ings were there in the plant? A. Five. Q. What did they consist 
of? (Defendant’s objection overruled, and defendant excepts. ) 
A. Consisted of a main building, or administration building, and 
four cottages. ‘These cottages were used for the sick patients’ 
rooms, and the main building for the nurses and doctors, house- 
keeper, dining room, kitchen, and office room. Q. Were there 
any kitchens in the cottages? (Defendant’s objection over- 
ruled. Defendant excepts.) A. No. Q. What was in the cot- 
tages? (Defendant’s objection overruled. Defendant excepts.) 
A. First a sun room on the outside, a hall, four bedrooms, bath- 
room, and trunkroom. Q. How far were they from the main 
building? (Defendant’s objection overruled. Defendant ex- 
cepts.) A. About 15 or 20 feet. Q. Was there any communica- 
tion with the main building? A. An annunciator system run- 
ning to the main building. (Defendant’s objection overruled. 
Defendant excepts.) These were for the patients to summon 
the nurses from the nurses’ rooms. There was a button in each 
room, with an electric wire communicating with the bell in the 
main building. Q. Were there any laundries in the cottages? 
A. No. Q. Was it possible for anybody to use the cottages in- 
dependent of the main building, as a separate establishment? A. 
No. (To all of the foregoing evidence the defendant in apt time 
objected. Objection overruled and defendant excepted.) Q. 
Going back to the main building, describe that. A. The main 
building was a two-story building, the first floor consisting of a 
porch running around three sides, a hall and writing room, or 
office, reception room, dining room, pantry, and the housekeeper’s 
room. Q. What was the shape of this building apart from the 
porches? <A. It was an oblong building. Q. Were there any 
additions to that building? A. No; there were no additions to 
the main building proper. It was one building, oblong in shape. 
©. Do you recollect a fire occurring in your property there? A. 
Yes. Q. About when was that fire? A. It occurred about the 





Fire.| Thermal Belt Sanitorium Co. vs. Royal Ins. Co. 483 


5th of May, 1909. Q. What was destroyed in that fire, if any- 
thing? A. One of the cottages and the main building and an- 
other cottage was damaged.” 

There was other testimony more fully describing the physical 
placing of the cottages and their purpose and uses in relation to 
the plant. On the trial a witness, E. Brownlee, having an interest 
in the property and its management, was allowed, over defend- 
ant’s objection, to say that the property was owned by plaintiff, 
the Thermal Belt Sanitorium Company. In this connection it 
appeared that plaintiff was in possession and control and manage- 
ment of the property when same was insured and at the time of 
trial. There was verdict for plaintiff for amount of loss. Judg- 
ment, and defendant excepted and appealed. 


A. S. BARNARD, for Appellants. 
Harkins & VAN WINKLE, for Appellee. 


Hoke, J. (after stating the facts as above.) 

The descriptive words of this policy and the physical placing 
of the cottages and their use and purpose in connection with the 
plant and its operation are made to appear further as follows: 
“The location of the buildings is on top of the hill above the 
town, consisting of one administration building, which is a two- 
story, frame, metal-roof building, longer than wide, with noth- 
ing in the way of a lean-to nailed to the building. The rest of the 
sanitorium property consisted of four cottages, one-story, metal- 
roof, consisting of four rooms, bath and trunk room, located in 
a semicircle, two cottages, No. 1 and No. 4, about 20 feet from 
each corner of the main building, the other cottages about 20 
feet distant from each other, making a half circle around the 
front of the main building. They have an electric bell system. 
There was a series of wires running from each room of each 
cottage to the hall of the administration building, and there was 
also a water supply system, extending from a tank on the upper 
part of the grounds to the main building, and from the main 
building to all the cottages, one continuous system. Also a sewer- 
age system accommodating all four cottages, one line going from 
the main building to a cesspool, and a line going from each of 
the cottages to the main line. There was a push button in each 
room so that when the patients needed assistance they could ring 
the bell in the main building. Q. What were those cottages 
used for? A. Sleeping rooms for the patients. Q. Used for any 
other purpose? A. No. Q. Were there any kitchens, dining 
rooms, or laundry in these cottages? A. No. Q. How were they 
used in connection with the main building? (Defendant’s ob- 
jection overruled. Defendant excepts.) A. Used as sleeping 
rooms for patients. The patients used those for bedrooms, and 
went to the main building for meals if well enough. (Defend- 
ant’s objection overruled. Defendant excepts.) And for the 
consultation with physicians, but, if not well enough, the meals 
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were sent out from the main building, and, if in their bed, the 
doctors and nurses visited them in their rooms.” On this or 
similar facts there is authority tending to support the position 
that the cottages would come within the descriptive terms of the 
policies as a matter of law. Massey vs. Belisle, 24 N. S. 170; 
Marsh vs. Insurance Co., 71 N. H. 253, 51 Atl. 898; Matthews vs. 
Kimball, 70 Ark. 451, 66 S. W. 651, 69 S. W. 547. 

[1] But in any event and this, in our opinion, is the more 
correct view, the words are so far ambiguous as to permit the 
parol testimony in aid of the description and so as to carry out 
the true intent and agreement of the parties. Railroad vs. Rail- 
road, 147 N. C. 382, 61 S. E. 185,23 L. R. A. (N. S.) 223, 125 
Am. St. Rep. 550; Ward vs. Gay, 137 N. C. 400, 49 S. E. 884; 
Merriam vs. U. S., 107 U. S. 441, 2 Sup. Ct. 536, 27 L. Ed. 531; 
Sargent vs. Adams, 3 Gray (Mass.) 72, 63 Am. Dec. 718; Rob- 
inson vs. Insurance Co., 87 Me. 399, 32 Atl. 996; Lumber Co. 
vs. Insurance Co., 145 Mich. 558, 108 N. W. 1088. Insurance 
Co. vs. Tye, 1 Ga. App. 380, 58 S. E. 110, an authority much 
relied upon by defendant, could well be distinguished from the 
case presented here. The decision proceeds upon the supposi- 
tion that, under certain conditions, parol evidence could be re- 
ceived with the view and purpose of changing the conclusion 
reached. ‘When we consider the relevant facts in evidence, the 
position of the cottages, only twenty feet away, the physical con- 
nections between these and the main building in reference to 
water, light, sewerage,” etc., the inseparable identity of use and 
with nothing to fill the descriptive words, “adjoining and com- 
municating additions,” except the cottages, there is assuredly no 
error to defendant’s prejudice in referring the question to the 
jury as to whether the policy did and was intended to cover and 
protect the cottages. The position is not affected by the fact that 
a former policy had insured the main building and the cottages 
in separate and different amounts. This is an opposing fact, 
bearing on the weight of the testimony objected to, and did not 
affect its competency. It was this fact which called forth the pro- 
test of plaintiff’s officials as to the insufficiency of the descrip- 
tions and which was quieted by the assurances of the company’s 
agent that the description as written would include the cottages. 

[2] There was no reversible error in permitting the witness 
to say that plaintiff was the owner of the property. 

[3,4] This is a case where title is presumed prima facie from 
the possession and control of the property, and, further, the is- 
suance of the policy to the insured was itself prima facie evi- 
dence of title—conclusive for the purposes of such an action as 
this unless in some way questioned or impeached. 19 Cyc. p. 941. 

There is no error, and the judgment for plaintiff is affirmed. 

No error. 





Phenix Ins. Co. vs. Ceaphus. 


SUPREME COURT OF OKLAHOMA. 


PHENIX INS. CO. 


vs. 


CEAPHUS.* 


CONDITIONS OF POLICY—WAIVER—PAROL WAIVER. 


Where the fire insurance policy sued on provides, “This entire policy 
unless otherwise provided by agreement indorsed hereon or added 
hereto shall be void, * * * if the interest of the insured be other 
than unconditional and sole ownership; or if the subject of insurance 
be a building on ground not owned by the insured in fee simple,” 
etc., and it was admitted on the trial that the building insured was 
not on ground so owned at the time the policy was executed and 
delivered, but on ground owned and patented to the wife of the in- 
sured, if parol evidence to establish a waiver of said condition is 
admissible to prove that the agent of the insurer had notice or 
knowledge of that fact at that time, the same is insufficient to 
establish such waiver, where the policy also provides: “No officer, 
agent or other representative of this company shall have power to 
waive any provision or condition of this policy except such as by 
the terms of this policy may be the subject of agreement indorsed 
hereon or added hereto and as to such provision and conditions 
no officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this. 
—, exist or be claimed by the insured unless so written or at- 
tached.” 


(For other cases, see Insurance, Cent. Dig. $ 1018; Dec. Dig. § 383.) 


Error from District Court, Bryan County; Robt. Crockett, 
Judge. 

Action by Ben Ceaphus against the Phenix Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 


BurweE i, Crockett & Jounson, for Plaintiff in Error. 
Hatcuett & Fercuson, for Defendant in Error. 


TurRNER, C. J 

This is an action brought by Ben Ceaphus, defendant in error, 
hereafter called “plaintiff,” against the Phenix Insurance Com- 
pany of Brooklyn, N. Y., hereafter called “defendant,” in the 
district court of Bryan County, upon a fire insurance policy ex- 
ecuted by defendant on February 15, 1907, by which defendant 
undertook to insure plaintiff’s one-story frame building with 
shingle roof, situated on the S. E. % of section 8, township 6, S., 
range 11 E., then in the Indian Territory, in the sum of $750. 


* Decision rendered, Nov. 14, 1911. 119 Pac. Rep. 583. Syllabus by 
the Court. 
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A copy of the policy is filed as an exhibit to his petition and con- 
tains: “In witness whereof this company have executed and at- 
tested these presents. This policy shall not be valid until coun- 
tersigned by the duly authorized agent at Tishomingo, I. T. 
Chas. A. Shaw, President. Joseph McCord, Sec. Countersigned 
at Tishomingo, I. T.” During the life of the policy, on Decem- 
ber 14, 1907, the house was totally destroyed by fire. For an- 
swer defendant pleaded a general denial and, as a second de- 
fense, that plaintiff was not at the time the policy was issued and 
delivered, nor at any time prior to the alleged destruction of said 
building, the owner in fee simple of the real estate on which it was 
located, and that the insured was not during any of that time 
the sole and unconditional owner of said land, and for that rea- 
son said policy is void because of that part thereof which reads: 
“This entire policy unless otherwise provided by agreement in- 
dorsed hereon and added hereto shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance whether valid or not on property covered in whole or 
in part by this policy; * * * or if the interest of the insured 
be other than unconditional and sole ownership; or if the subject 
of insurance be a building on ground not owned by the insured 
in fee simple,” etc. For a third defense defendant pleaded fail- 
ure on the part of the insured to comply with the terms of the 
policy and that none of the conditions or terms thereof were ever 
waived by any of its officers or agents. For reply thereto plain- 
tiff, after a general denial, pleaded that defendant was estopped 
from relying for a forfeiture upon said part of the contract of 
insurance for the reason that the agent, who executed the policy 
-and accepted payment of the premium which had not been re- 
turned or offered, knew all the facts concerning the title of said 
real estate upon which said building was located and issued said 
policy with full knowledge thereof. There was trial to a jury, 
during which a return of the premium was tendered and refused 
and judgment rendered and entered for plaintiff, and defendant 
brings the case here. 

In maintaining the isues on his part after admitting that the 
house described in the policy was not located on land owned by 
him at any time prior to the destruction, plaintiff, after intro- 
ducing said policy in evidence, to prove the waiver pleaded, was 
permitted to testify over objection to a conversation between 
plaintiff and the agent, in effect that he had informed the agent 
at the time he came to inspect the risk that the land belonged to 
his wife, and showed him her patent therefor, whereupon the 
agent replied that such did not matter and copied the description 
of the land therefrom to set forth in the policy. The admission 
of this testimony is assigned for error, and such it seems to be. 
Said policy provides: “No officer, agent or other representa- 
tive of this company shall have power to waive any provision or 
condition of this policy except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added hereto 
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and as to such provisions and conditions no officer, agent or rep- 
resentative shall have such power or be deemed to have waived 
such provisions or conditions unless such waiver if any, shall be 
written upon or attached hereto, nor shall any privilege or per- 
mission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.” 

In Liverpool, etc., Ins. Co. vs. Richardson Lumber Co., 11 Okl. 
585, 69 Pac. 938, as here, plaintiff made no written application 
for the policy. For the purpose of determining whether the 
policy should issue, the local agent and the state agent or ad- 
juster for the state of Kansas went to Red Oak, I. T., and ex- 
amined the situation and condition of the insured property. It 
consisted of a stock of lumber situated in the yards and sheds of 
the plaintiff. The state agent informed the agent of plaintiff 
that he was satisfied with the risk and authorized the local agent 
to write a “liberal policy.” The policy was afterwards written 
by the local agent and delivered and the premium received. As 
here, it provided as last quoted, no waiver of any kind appeared 
upon the policy, and no use was tendered or evidence offered that 
the policy was void on the ground of fraud or mistake of the 
parties. The policy, among other things, contained the following 
stipulations: ‘Warranted by the assured that a clear space of 
two hundred feet, tramway excepted, shall always be maintained 
between the lumber hereby insured and any mill or other manu- 
facturing establishment, or else this policy shall be void.” The 
company claimed a forfeiture under this clause, and it appeared 
in the agreed statement of facts that no such space existed be- 
tween the lumber in the sheds and the mill at the time the risk 
was inspected by said agents and the policy delivered. Knowledge 
of this fact at that time thus established by parol was relied on by 
the insured to prove a waiver of said stipulation, and such, in 
effect, it was held to be by the trial court. On appeal this was 
held error, and that such testimony was inadmissible to contra- 
dict or vary the terms of the policy. The court said: “The 
policy sued on in this case is plain and explicit and free from all 
doubt or ambiguity. There is no allegation in the petition of 
fraud or mistake, and none is claimed or shown. And hence 
parol testimony was inadmissible and incompetent to carry or 
change the terms or conditions of the policy, and all previous 
negotiations and statements between the insured and assured 
were merged in this policy.” 

In that case the court followed Northern Assur. Co. vs. Grand 
View, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, which it de- 
clared to be controlling. But that case goes further and holds, 
in effect, that such evidence, if admissible, was insufficient in 
legal effect to establish a waiver of said conditions of the policy 
or estop the company from insisting upon such forfeiture as a 
defense to a suit thereon. Those cases involved policies con- 
taining identical stipulations and conditions. In the case fol- 
lowed the policy contained a stipulation rendering it void and of 
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no effect in case other insurance had been or should be made 
upon the property unless by agreement indorsed thereon or at- 
tached thereto. At the time the policy was delivered, other in- 
surance had been placed on the property by the insured in an- 
other company. Reversing the judgment of the Circuit Court 
of Appeals decided in 101 Fed. 77, 41 C. C. A. 207, the Supreme 
Court held that parol testimony to establish a waiver of said 
condition was not only inadmissible to prove that the agent of 
the company issuing the policy had notice or knowledge of that 
fact at that time, but that such condition could not be waived by 
any agent of the company, except in the manner stated in the 
policy, and that the knowledge of the agent of the existence of 
the forfeiture at the time of its inception did not constitute a 
waiver of the conditions of the policy. As the law as it existed 
at the time and place of the making of this contract is a part 
thereof, and what constitutes a waiver, the facts being undis- 
puted, is a question of law, and as the waiver here contended for 
occurred, if at all, at the inception of the policy and by the hap- 
pening of no subsequent evant; so that case, deciding, as it 
does, that the evidence offered, if admissible, was insufficient in 
legal effect to establish a waiver, is and was the law entering into 
that contract construing it and fixing the rights of the parties 
thereto. 

For that reason, and the further reason that the parties to said 
contract being chargeable with knowledge of the law as it then 
existed and presumed to have contracted with knowledge that 
the acts complained of and then transpiring did not constitute a 
waiver of said stipulation, that case is controlling here. The con- 
trolling effect of that decision was recognized by this court in 
Sullivan vs. Mercantile, etc., Co., 20 Okl. 460, 94 Pac. 676, 129 
Am. St. Rep. 761. That was an action on a fire insurance policy 
dated November 2, 1903, wherein defendant undertook to insure 
the plaintiff’s one-story shed house for storing his one J. I. Case 
threshing machine and his one Advance threshing machine, all in 
several amounts, which said property during the life of the 
policy was totally destroyed by fire. One of the conditions of the 
policy provided: “This entire policy and each and every part 
thereof, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void. * * * If the subject of insur- 
ance be personal property and be or become incumbered by chat- 
tel mortgage.” It also contained a provision identical to that 
last quoted from the policy in question. One of the errors as- 
signed by plaintiff in error, plaintiff below, was that the court 
erred in refusing to allow him to answer the question as to 
whether or not the agent who wrote the policy knew at the time 
said policy was written and delivered that said J. I. Case thresh- 
ing machine was under mortgage. But this court, following 
the rule in the Northern Assurance Co. Case, supra, held that 
such was not error. Speaking of that case, the court said: “The 
court in that case held that such condition in the policy could 
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not be waived by any officer or agent of the company except in 
the manner provided in the policy, and that knowledge of the ex- 
istence of the forfeiture of said policy by reason of the violation 
of any condition thereof on the part of the agent of the insurance 
company at the time he delivered the policy and received the 
premium did not operate as a waiver of the conditions of said 
policy, or estop the company from setting up such forfeiture as 
a defense against an action upon the policy ; and further held that 
oral testimony was not admissible to show knowledge of the 
agent of the company of such facts existing in violation of the 
conditions of said policy at the time of the execution and delivery 
of the same. This rule laid down by the Supreme Court of the 
''nited States in Northern Assur. Co. vs. Grand View Building 
Ass’n, supra, was a controlling decision upon the trial court in 
the case at bar; and, while we do not wish to be understood as 
saying it is our opinion that the doctrine announced in that case 
is in harmony with the weight of authorities upon this question, 
or that it is supported by the better reasoning, yet, on account of 
the fact that the rule announced in said case was the law con- 
trolling the courts in the Indian Territory at the time of the trial 
of the case at bar, we are constrained to follow in this case the 
rule announced herein, and hold that the trial court did not err 
in refusing to permit the introduction of oral testimony to show 
the knowledge of the agent of the company of the existence of 
said mortgage at the time of the execution and delivery of the 
policy, and that said court did not err in holding that the for- 
feiture of said policy, if any had occurred, was not waived, and 
that the defendant company was not estopped from pleading the 
same as a defense by reason of the fact that the agent of the 
company who countersigned and delivered said policy had knowl- 
edge at the time of the existence of said mortgage. In applying 
the rule of law adopted by the Supreme Court of the United 
States in said case to the case at bar, and in following the same, 
we do not wish to be understood as laying down a rule by which 
this court shall be governed in the future in passing upon the 
same question arising in cases originating since the admission of 
the state of Oklahoma into the Union.” 

The vital question here being the legal sufficiency of the evi- 
dence, if admissible, to establish a waiver of the stipulation re- 
lied upon to claim a forfeiture of the policy, and not whether 
the company by its agent could waive said stipulation owing to 
the other stipulation in the policy, supra (identical in all cases 
cited, supra), we will not consider the latter proposition. Dem- 
ing Investment Co. vs. Shawnee, etc., Investment Co., 16 Okla. 
1, 83 Pac. 918,4 L. R. A. (N. S.) 607. 

We are therefore of opinion, following the rule laid down in 
those cases, that, the same being legally insufficient to establish 
the waiver, the court erred in admitting the testimony complained 
of, and for that reason the cause is reversed and remanded for a 
new trial. All the Justices concur, except Williams, J., who dis- 
sents. 
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SUPREME COURT OF IOWA. 


CUMMINS 
US. 


PENNSYLVANIA FIRE INS. CO* 


FIRE INSURANCE—RISKS—EXCEPTION—FALL OF BUILDING 
RESULTING FROM FIRE—LIGHTNING CLAUSE. 


An exception in a policy of fire insurance to which a lightning clause was 
attached that “if a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such building or its 
contents shall immediately cease,” refers to the falling of the building 
in consequence of causes other than those insured against, and hence 
does not except damages resulting from fall of the wall as a result of 
lightning. 

(For other cases, see Insurance, Cent. Dig. § 1125; Dec. Dig. § 420.) 


FIRE INSURANCE—RISKS—LIGHTNING CLAUSE — DIRECT 
LOSS .OR DAMAGE—“LIGHTNING.” 

Under a fire insurance policy containing a clause extending the policy 
to “any direct loss or damage caused by the lightning” meaning there- 
by the commonly accepted use of the term “lightning,” and exclud- 
ing loss by cyclone or windstorm, damage to goods from water and 
debris, into which they were thrown by the falling of the wall as 
a result of lightning, was the direct and natural consequence of the 
lightning. 

(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4158, 4159.) 


Appeal from District Court, Allamakee County; A. N. Hob- 
son, Judge. 

Action on insurance policy resulted in judgment as prayed. 
The defendant appeals. Affirmed. 


DouGLas DEREMORE and Barcer & Hicks, for Appellant. 
Wa. S. Hart, for Appellee. 
Lapp, J. 

In the afternoon of June 20, 1908, a storm of unusual violence 
raged at Waukon. Several inches of rain and hail fell within a 
half hour. The waters gathered in the depression along the 
course of a creek bed, through which a covered sewer had been 
constructed, several feet deep, and flowed rapidly past the south- 
west corner and west side of a brick building containing plain- 
tiff’s millinery stock and fixtures. As the hail ceased falling, the 
west wall of the building collapsed and most of the property 
mentioned was precipitated into the water and debris. Whether 
this was caused by a stroke of lightning or water undermining 
the wall was an issue upon which the evidence was in conflict. 
The millinery stock and fixtures were covered by a policy issued 


* Decision rendered, Jan. 11, 1912. 134 N. W. Rep. 79. 
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by the defendant, and the issues were: (1) Whether a lightning 
clause insuring against damages caused by lightning was attached 
to the policy; (2) whether the wall was struck by lightning; (3) 
whether the injury to the insured property by debris and water 
was the direct consequence of the lightning; and (4) whether 
the policy subsequently was so canceled as to avoid liability. 
The evidence showed conclusively that neither the defendant’s 
agent nor the insured had any intention of canceling the policy 
for the period of the term elapsed, and that the policy was merely 
terminated because the agent thought it advisable, as the goods 
were taken to another location where the premium was higher, 
that a new policy issue instead of transferring that then existing. 
The last defense mentioned then was without merit. As said, 
the evidence was in sharp conflict as to whether the building was 
struck by lightning, and we are not inclined to interfere with the 
verdict of the jury. 

[1,2]. 1. The loss of the policy was sufficiently explained, and 
there is no controversy concerning its contents, save that plain- 
tiff claims that a lightning clause was attached thereto, while 
this is denied by defendant. The latter insists that the evidence 
was insufficient to carry this issue to the jury and complains of 
the refusal of the court to receive in evidence a purported copy 
of the written portion of the policy made by the recording agent 
as tending to prove that the lightning clause was not attached. 
The policy was issued March 27, 1908, by being countersigned 
by the recording agent of defendant, F. H. Robbins. On Mon- 
day, the second day after the fire, plaintiff called on him for a 
copy of the policy lost, and asked that it be transferred to cover 
her goods in their new location. Instead, Robbins issued a new 
policy dated June 22, 1908, for the term of one year, at a higher 
rate, and delivered it to plaintiff without explanation. She 
handed this to her attorney, who, noticing the lightning clause at- 
tached, advised her that it was all right and made no further 
examination at that time. A few days later, upon noticing the 
difference in date, he interviewed Robbins about the matter, and 
the latter informed him that the policy was an exact copy of that 
lost, except the change in date, the rate of premium, and the 
location of the goods insured; that, as these had to be changed, 
he had thought it as well to issue a new policy, and had done so 
without intention of canceling that previously issued. Subse- 
quently Robbins informed Murphy that the company had de- 
manded that the lightning clause be detached and was permitted to 
do so upon giving a receipt therefor. The plaintiff had not noticed 
whether the lightning clause was attached to the policy lost, but 
testified that some seventeen or eighteen years previous she had 
applied to Robbins for a policy insuring her goods against fire and 
lightning and received such a policy, issued by defendant, and that 
each year upon the expiration of the existing policy in the de- 
fendant company the agent had handed her a policy as a re- 
newal of that which had expired. Presumably each renewal was 
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in terms and on conditions of the policy renewed. Thomason vs. 
Ins. Co., 92 Iowa, 72, 61 N. W. 843. See, also, Taylor vs. Ins. 
Co., 98 lowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210; McLaugh- 
lin vs. Ins. Co., 126 Iowa, 149, 101 N. W. 765, 106 Am. St. Rep. 
344. The evidence was sufficient to carry the issue to the jury. 

2. The main contention of appellant is that the court erred: 
(1) In receiving the evidence of Murphy and plaintiff, for that 
it was not the best evidence available, it appearing that Robbins, 
as defendant’s recording agent, kept a register containing a copy 
of all policies, including that lost, in his office; and (2) in refus- 
ing to receive such register so showing in evidence. Mrs. Eddy, 
who succeeded her father, F. H. Robbins, as defendant’s agent 
at Waukon, testified that in issuing a policy a daily report is 
first made out to be sent to the company, and an exact copy 
thereof entered into the policy register, and then the policy pre- 
pared; that in the register and daily reports a description of 
the property, the amount for which insured, the date and the 
premium, and the rate are noted, and, if a lightning clause or 
gasoline clause is attached to the policy, this is indicated in the 
policy register, and, if any change is made subsequently, that is 
also noted in the register and the company notified. The daily 
report is mailed to the company and the register retained by the 
agent. She testified this was as her father had taught her, and 
that, so far as she knew, his policy register was kept in the same 
way and the entries made at about the time of the transactions 
and were in accordance with what he did with the different risks, 
and, upon being shown what purported to be the register entry 
concerning the lost policy and of each preceding policy issued 
to plaintiff by defendant during the ten years previous, she said 
these were in the handwriting of her father. The several entries 
were then offered in evidence, including that of the lost policy, 
which as apparently made when the policy was issued may be 
set out: “Policy No. 384; name, Miss Eva Cummins: Com- 
mencement of risk, Mch. 27, 1908; expiration of risk, Mch. 27, 
1909; amount insured, $1,100; rate, 1.32; Prem., $14.52. $950 
on her stock of millinery goods, ladies furnishing goods, ribbons, 
trimmings, fancy goods and such other goods as are usually kept 
for sale by dealers in that branch of business, and $150 on her 
show cases, mirrors, carpets, rugs, stands, tables, racks, desks, 
chairs, stools, millinery holders, millinery tools and appliances, 
stoves, pipe and fuel, all while contained in the first story and 
in cellar of the two-story brick composition roof building known 
on Sanborn map of Waukon, Iowa, as number 206, block 1, sheet 
2. Other short time insurance permitted on stock in spring and 
fall, but in no case to exceed three-fourths (34) of value at time 
of writing. Co.’s gasoline stove permit attached to policy.” On 
objection, the entries were excluded. 

[3] It may be conceded that, even though plaintiff can resort 
to secondary evidence to prove the lightning clause was attached 
to the policy, this must be the best attainable. Though the rule 
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seems to be laid down broadly in England that there are no de- 
grees in secondary evidence, the current of authority is other- 
wise in this country. Harvey vs. Thorpe, 28 Ala. 250, 260, 65 
Am. Dec. 344; Cornett vs. Williams, 20 Wall. 226, 246, 22 L. 
Ed. 254; Wilson vs. South Park Commissioners, 70 Ill. 46. And 
this court seems to be committed to the American doctrine. 
Conger vs. Converse, 9 Iowa, 554; Higgins vs. Reed, 8 Iowa, 298 
74 Am. Dec. 305; Zalesky vs. Ins. Co., 102 Iowa, 512, 70 N. W. 
187, 71 N. W. 433. [4] But the question does not arise in this 
case for the reason that the entries offered were not admissible 
at all. They were mere memoranda made by the agent of the 
company, and not verified by any one knowing the facts recited 
therein. Quite generally such private entries are excluded, whether 
made by a party to the controversy, or his agent, as in the na- 
ture of self-serving declarations. Taylor vs. Ry., 80 Iowa, 431, 
46 N. W. 64; Lyman vs. Bechtel, 55 Iowa, 437, 7 N. W. 673; 
Hoffman vs. Ry. Co., 40 Minn. 60, 41 N. W. 301; Kellogg 
vs. Webster, 140 Wis. 341, 122 N. W. 737; Connor vs. Ry., 
56 Wash. 310, 105 Pac. 634, 25 L. R. A. (N. S.) 930, 134 
Am. St. Rep. 1110; Strauss vs. Ins. Co., g Colo. App. 386, 
48 Pac. 822; Railway Co. Co. vs. Allison, 115 Ga. 635, 42 S. E. 
15; Newhall vs. Appleton, 102 N. Y. 133, 6 N. E. 120. And in 
the absence of statute the rule is not otherwise where the person 
making the memoranda has since died. Luke vs. Koenen, 120 
Iowa, 103, 94 N. W. 278; Kellogg vs. Webster, supra; Avery 
vs. Avery, 49 Ala. 193. Numerous decisions hold that memo- 
randa or entries of many items which are verified by a witness 
having knowledge thereof may be received in evidence, not as 
evidence apart from the oral testimony, but in connection there- 
with as memoranda made at the time and verified as correct. 
State vs. Brady, 100 Iowa, 195, 69 N. W. 290, 36 L. R. A. 693, 
62 Am. St. Rep. 560; Curtis vs. Bradley, 65 Conn. 99, 31 Atl. 
591, 28 L. R. A. 143, 48 Am. St. Rep. 177. Of course, there are 
exceptions as the admissibility of entries of notaries and bank 
officials in matters of protest, presentation, and the like of ne- 
gotiable instruments. Nicholls vs. Webb, 8 Wheat. 326, 5 L. Ed. 
628; Welsh vs. Barrett, 15 Mass. 380. And possibly of the 
record of the movement of trains made by a train dispatcher. 
Donovan vs. Ry., 158 Mass. 450, 33 N. E. 583. But some courts 
hold that even train sheets, to be admissible, must be verified by 
witnesses having knowledge of the facts. Bronson vs. Leack 
74 Mich. 713, 42 N. W. 174; Pittsburg Co. vs. Noel, 77 Ind. 110; 
Railroad vs. Cunnington, 39 Ohio St. 327. And some cases are 
quoted and relied upon by appellant where memoranda made by 
some one not connected with or interested in the controversy are 
held admissible. 

[5] It is enough to say that the memoranda in question are 
not within any of these classes, and, if admissible at all, this is 
by virtue of section 4622 of the Code, which provides that: “The 
entries and other writings of a person deceased, who was in < 
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position to know the facts therein Stated, made at or near the 
time of the transaction, are presumptive evidence of such facts, 
when the entry was made against the interest of the person so 
making it, or when made in a professional Capacity or in the 
ordinary course of professional conduct, or when made in the 
performance of a duty especially enjoined by law.” The conten- 
tion of appellant is that the entries were either made in a “‘pro- 
fessional capacity,” or in the ordinary “professional 
conduct.” If so, the i 


tive of his principal 

their property. U occupation or 
vocation, but we do not regard it professional in any sense. In- 
deed, insurance has been construed to be a commodity (Beechley 
ille, owa, 602, 70 N. W. 107, 71 N. W. 428, 63 Am. 
St. Rep. 479), though issuing a policy is said not to be a transac. 
tion in interstate commerce (Hooper vs. California, 155 U. S. 
648, 15 Sup. Ct. 207, 39 L., Ed. 297). A policy of insurance is 

merely a contract to indemnify against i 
between the insurer and the insured for a ion ; the policy 
coming to the recording agent in printed form. His duties are 
company what 
of in his register. Aside 
ay solicit business and examine the property to be 
insured. But all this requires no special skill or learning and is 
in no sense professional within the accepted meaning of that 
word. “Professional” is that which pertains to a profession, and 
Webster’s New International Dictionary defies “profession” as 
“that of which one professes knowledge; the occupation if not 
purely commercial, mechanical, agricultural or the like to which 
one devotes oneself; a calling in which one professes to have 
acquired some special knowledge used by way either of instruct- 
ing, guiding or advising others or of serving them in some art; 
calling ; vocation ; employment; as, the profession of arms; the 
profession of chemist.” The Standard Dictionary: “An occupa- 
tion that Properly involves a liberal education or its equivalent 
and mental rather than manual labor ; especially one of the 
three learned professions. (2) Hence any calling or occupation 
involving special mental and other attainments or special disci- 
pline as editing, acting, engineering, authorship.” The Century 
Dictionary: “The calling or occupation which one professes to 
understand and to follow ; vocation ; specifically, a vocation in 
which a professed knowledge of some department of science or 
learning is used by its practical application to affairs of others, 
either in advising, guiding, or teaching them, or in serving their 
interests or welfare in the practice of an art founded on it. 
Formerly theology, law and medicine were specifically known as 
the professions; but, as the applications of science and learning 
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are extended to other departments of affairs, other vocations also 
receive the name. The word implies professed attainments in 
special knowledge, as distinguished from mere skill; a practical 
dealing with affairs, as distinguished from mere study or investi- 
gation; and an application of such knowledge to uses for others 
as a vocation, as distinguished from its pursuit for one’s own 
purposes.” 

It is apparent from these definitions that, to constitute a pro- 
fession, something more than a mere employment or vocation is 
essential; the employment or vocation must be such as exacts 
the use or application of special learning or attainments of some 
kind, and this seems to be the conclusion of the courts. Thus a 
chemist is a person belonging to a recognized profession. U. S. 
vs. Laws, 163 U. S. 258, 16 Sup. Ct. 998, 41 L. Ed. 151. Soisa 
consulting engineer. Ericsson vs. Brown, 38 Barb. (N. Y.) 
390. See Commissioner vs. Reynolds, 7 Watts & S. (Pa.) 329. 
A building contractor is not. In re Whetmore, 29 Fed. Cas. 921. 
Nor is a milliner a “professional artist” within the act of Con- 
gress prohibiting the immigration of aliens under contract to 
perform labor. U. S. vs. Thompson (C. C.) 41 Fed. 28. One 
who operates a real estate agency is not engaged in a professional 
employment. Pennock vs. Fuller, 41 Mich. 153, 2 N. W. 176, 
32 Am. Rep. 148, where the court said: “Professional employ- 
ment can only relate to some of those occupations universally 
classed as professions, the general duties and character of which 
courts must be expected to understand judicially. Real estate 
agencies are no more professions than any other business agen- 
cies. A commission merchant, or an agent for the sale of any 
particular kind of personal property, acts in an analogous capac- 
ity. Any one can assume and lay down such business at pleasure, 
and any one can conduct it in his own way, on such terms and 
conditions as he sees fit to adopt. There is nothing in our laws. 
which would enable any court to draw a line between such busi- 
ness agencies. They are not classed as professions by popular 
usage or by law.” Nor is a sewing machine agent so engaged. 
People vs. McAllister, 19 Mich. 215. The renting of tolls is not 
a profession or trade. Bellanmy vs. Burch, 16 Mees & W. 590. 
Debts due for board to a hotel keeper are not professional earn- 
ings. Youst vs. Willis, 5 Okla. 170, 49 Pac. 56. See Roth vs. 
Boies, 139 Iowa, 253, 115 N. W. 930; Commonwealth vs. Fitler, 
147 Pa. 288, 23 Atl. 568, 15 L. R. A. 205. In State vs. Hunt, 
129 N. C. 686, 40 S. E. 216, 85 Am. St. Rep. 758, Douglass, J., 
expressed the opinion that procuring laborers to accept employ- 
ment in another state by an emigrant agent is a profession; but 
this does not seem to have been essential to the decision, and the 
other judges expressed no opinion on the point. In Betz vs. 
Maier, 12 Tex. Civ. App. 219, 33 S. W. 710, the Texas Court of 
Civil Appeals held that, within the exemption laws, an insur- 
ance agent should be regarded as engaged in a trade, but ex- 
pressed no opinion as to whether he should be regarded as engaged 
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in a profession. Insurance agents are not spoken of, in common 
parlance, as professional men, or is their work to be classed as 
professional. It follows that the memoranda in the policy regis- 
ter cannot be said to have been made in a professional capacity 
nor in the course of professional conduct. 

In Commonwealth vs. Smith, 151 Mass. 491, 24 N. E. 677, the 
court merely held that the memoranda in the policy register, sup- 
plemented by oral testimony of the agent, was admissible not- 
withstanding the existence of other evidence alleged to be of bet- 
ter quality. The ruling in Roberts vs. Rice, 69 N. H. 472, 45 
Atl. 237, was on the theory that the entries in the policy register 
were made by a third person since deceased. An insurance com- 
pany necessarily acts through agents, and here the action is be- 
tween the original parties, one of whom is the plaintiff and the 
other the company for whom the agent acted in the very matters 
in controversy. Clearly enough, such entries were in the nature 
of self-serving declarations, and, when not verified by a witness 
knowing the facts, were not admissible in evidence. 

[6] 3. The policy to which the lightning clause was attached 
stipulated that: “If a building or any part thereof fall, except 
as the result of fire, all insurance by this policy on such building 
or its contents shall immediately cease.” Counsel contend that, 
as the lightning clause is subject to the terms and conditions of 
the policy, defendant is not liable for that the injury occurred 
after the walls fell. The evident design of that clause was to 
obviate liability for loss by fire consequent upon or subsequent to 
the falling of the building insured, and we are referred to sev- 
eral cases deciding that in that event there is no liability under 
such a policy. Foster vs. Ins. Co., 143 Fed. 307, 74 C. C. A. 445: 
Kiesel vs. Ins. Co., 88 Fed. 243, 31 C. C. A. 515; Nelson vs. Ins. 
Co., 181 N. Y. 472, 74 N..E. 421. Possibly all insurance under 
the lightning clause except as a result of lightning would have 
ceased upon the falling of the building, and this would seem a 
fair interpretation of the two clauses read together. Surely, it 
could not have been intended in stipulating indemnity for loss by 
lightning and at the same time to eliminate the natural conse- 
quences of a stroke of lightning. Manifestly, the clause quoted 
has reference to the falling of a building consequent of causes 
other than those insured against, and the lightning clause is sub- 
ject to the condition as so construed. See Haws vs. Ins. Ass’n, 
114 Pa. 431, 7 Atl. 159. Moreover, the walls in falling pre- 
cipitated the goods of insured in the water and debris, and no 
time appears to have elapsed between the falling of the wall and 
the injury upon which the claim of damages is predicated. In 
any event, then, the damages are within the terms of the contract. 

[7] 4. If a lightning clause were attached to the policy cover- 
ing plaintiff’s goods, it is conceded to have been in words follow- 
ing: “This policy shall cover any direct loss or damage caused 
by the lightning (meaning thereby the commonly accepted use 
of the term lightning, and in no case to include loss or damage 
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by cyclone tornado, or windstorm), not exceeding the sum insured, 
nor the interest of the insured in the property, and subject in all 
other respects to the terms and conditions of this policy.” Appel- 
lant contends that, even though the wall was struck by lightning 
and by its fall the goods were precipitated into the debris and 
water, the damage from these was not the “direct loss or damage 
caused by lightning,” relying upon several cases, none of which, as 
we think, support the contention. In Warmcastle vs. Ins. Co., 201 
Pa., 302, 50 Atl. 941, the policy assumed liability for “direct loss 
from lightning in no case to include loss or damage by cyclone, 
tornado or windstorm,” and the court recognized that, “as a gen- 
eral principle, the insurer is liable for all loss which results from 
or can be fairly attributed to the peril insured against,” but pro- 
ceeded to say that liability might be limited, and in that case lia- 
bility for damage caused by cyclone, tornado and windstorm was 
expressly excluded, and, though it might be difficult to say the 
amount of damages occasioned by the wind, plaintiff could only 
recover for that occasioned by lightning. In Ins. Co. vs. Nelson, 
64 Kan. 115, 67 Pac. 440, the policy stipulated for indemnity 
against “all such immediate loss or damage sustained by the in- 
jured as may occur by tornadoes, cyclones and windstorms,” and 
provided that the insurer should not be liable for any loss or dam- 
age occasioned by hail and water. Windows were broken 
by hail and damages were denied because of the exception noted. 
See, also, Beakes vs. Ins. Co., 143 N. Y. 402, N. E. 453,, 26 
L. R. A. 267; German Fire Ins. Co. vs. Roost, 55 Ohio St. 581, 
45 N. E. 1097, 36 L. R. A. 236, 60 Am. St. Rep. 711; Vorse vs. 
Ins. Co., 119 Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. 
St. Rep. 330. It will be observed that the decisions turn on an 
exception contained in the policies which may have found its way 
there because of the conclusion in Spensley vs. Ins. Co., 54 Wis. 
493, 11 N. W. 894, holding that, in the absence of any exceptions, 
where injury is caused by windstorm or cyclone accompanied by 
lightning, the issue of whether the electric storm is the cause of 
the injury to property covered by a lightning clause attached to 
the insurance policy was for the jury. No argument would seem 
to be necessary in this case to demonstrate that no efficient cause 
intervened between the stroke of lightning and the damage to the 
goods from coming in contact with the debris and water of the 
flood. Certainly it might have been found that the fall of the 
building was caused by the stroke of lightning, and as a natural 
sequence that the goods were precipitated in the water and debris. 
Courts have held that the fall of a building directly resulting 
from an ordinary fire is within the terms of the policy against 
fire (Ermentrout vs. Ins. Co., 63 Minn. 305, 65 N. W. 635, 30 
L. R. A. 346, 56 Am. St. Rep. 481), and that injury to another 
building from the fall of one burned may be within the policy 
covering the former (Russell vs. Ins. Co., 100 Minn. 538, III 
N. W. 400, 10 L. R. A. [N. S.] 326), and that injury resulting 
from water or chemicals in extinguishing the fire is a direct re- 
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sult of the fire and covered by the policy. (Geisek vs. Ins. Co., 
19 La. Ann. 297; Lewis vs. Ins. Co., 10 Gray [Mass.] 159; 
Whitehurst vs. Ins. Co. 51 N. C. 352; Cohn vs. Ins. Co., 96 Mo. 
App. 315, 70 S. W. 259). Loss by theft consequent upon the 
confusion attending a fire or injury to goods in their removal 
from the building is regarded as a direct consequence of the 
fire. Newark vs. Ins. Co., 30 Mo. 160, 77 Am. Dec. 608; Mit- 
chell vs. Ins. Co., 49 Me. 200. In Hapeman vs. Ins. Co., 126 
Mich. 191, 85 N. W. 454, 86 Am. St. Rep. 535, horses, insured 
against lightning, were in a barn which was struck by lightning 
and were burned by the fire which followed, and the insurer was 
held liable. In the light of these decisions, it seems unnecessary 
to add that the injury to the goods from water and debris into 
which they were precipitated by the falling of the wall was the 
direct and natural consequence of the stroke of lightning. 

The judgment is affirmed. 

Affirmed. 


SUPREME COURT OF NEBRASKA. 


STATE ex ret. BARTON, Auditor of Public Accounts 
VS. 


FARMERS’ & MERCHANTS’ INS. CO. or Lincotn. (No. 17,183.)* 


CORPORATIONS—DISSOLUTION—-RECEIVERS. 

In an action brought by the Attorney General on the information of the 
Auditor of Public Accounts under the provision of section 28, c. 43, 
Comp. St. 1911, the court may after a decree for the dissolution of 
an insolvent insurance corporation and the winding up of its affairs, 
under the provisions of section 266 of the Code, appoint a receiver 
to close up its business. 


(For other cases, see Insurance, Cent. Dig. §§ 58-61; Dec. Dig. § 50.) 


CORPORATIONS—DISSOLUTION—RECEIVERS. 

The power to bring such an action by the Attorney General and the 
power of the court to decree a dissolution and distribution of its 
effects in an* action so brought must be conferred by statute, 
and, in the absence thereof, such a proceeding is not within 
the jurisdiction of the court. But, after such decree has been 
rendered, if, under the circumstances of the case, the court in 
the exercise of its discretion believes that the object and purpose 
of the action would be better subserved by the appointment of a re- 
ceiver to wind up the affairs than by permitting the business to be 
closed by the managers or directors of the insolvent corporation as 
trustees, under sections 62-66, c. 16, Comp. St. 1911, it is within its 
power to appoint a receiver. 


(For other cases, see Insurance, Cent. Dig. §§ 58-61; Dec. Dig. § 50.) 
Reese, C. J., and Fawcett, J., dissenting. 


* Decision rendered, Jan. 24, 1912. 134 N. W. Rep. 284. Syllabus by 
the Court. 
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Appeal from District Court, Lancaster County; Stewart, 
Judge. 

Action by the state, on the relation of Silas R. Barton, Auditor 
of Public Accounts of the state, against the Farmers’ & Mer- 
chants’ Insurance Company of Lincoln. From a decree ordering 
a dissolution of the respondent, it appeals. Affirmed. 


A. L. Cuase, for Appellant. 
Grant G. Martin and Fretp, Ricxerts & Ricketts, for Ap- 
pellee. 


LETTOoN, J. 

The Attorney General for the Auditor of Public Accounts filed 
a petition in the district court under the provisions of section 
28, c. 43, Comp. St. 1911, setting forth facts tending to show that 
the defendant which is a fire insurance company is insolvent, and 
unable to meet its obligations or to continue in a solvent man- 
ner to transact the business for which it was organized. The 
prayer was that, “upon a hearing of this petition, said company 
be dissolved and a receiver appointed to wind up its affairs, and 
make a distribution of its assets as provided by law, under the 
discretion of said court; and for such other and further relief 
as the court may deem legal and equitable.” A rule to show 
cause on the 23d day of January was duly served upon the de- 
fendant, and on that day the parties appeared and stipulated 
that all informalities and irregularities in the service and notice 
were waived, a general appearance was entered by the defendant, 
and it was agreed that the case might be continued, and that the 
day to which it was continued “would be the day upon which the 
order dissolving said company might be made and a receiver ap- 
pointed.” The case was continued from time to time by con- 
sent until the 30th day of January, when, as the record recites, 
“the parties aforesaid were in court, and the defendant, repre- 
sented by its attorney and its vice-president, suggested the ap- 
pointment of a particular person for receiver; that the defendant 
has been unable, and has refused, to show any cause why said 
defendant company should not be dissolved and a receiver ap- 
pointed. The court finds upon the evidence that the facts stated 
in plaintiff’s petition, as alleged, are all true, that the defendant 
is insolvent,” and further found that the assets are insufficient 
to justify continuance of the company in business, that the com- 
pany was unable to meet its obligations, and adjudged that the 
corporation “is insolvent, and that a receiver should be ap- 
pointed.” Charles T. Knapp was thereupon appointed receiver, 
and directed to take possession of all the property of the com- 
pany, to proceed to wind up its affairs, and to make distribution 
of its effects. On February 2d a motion for a new trial was 
filed by respondent and also a motion by the relator for a nunc 
pro tunc judgment ordering the dissolution of the corporation. 
The motion for a new trial was overruled, the motion for a de- 
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cree nunc pro tunc sustained, and a decree entered as of date 
January 30th, dissolving the corporation. 

[2] A number of errors were assigned in the motion for a 
new trial and are presented on appeal, but the argument is practi- 
cally confined to the question whether the district court had 
power to appoint a receiver in a case where the action is brought 
by the Attorney General under section 28, c. 43, Comp. St. 1911, 
acting for the Auditor of Public Accounts, for the purpose of 
dissolving the corporation and distributing its effects. The re- 
spondent’s position is that the district court has no jurisdiction 
to appoint a receiver in such a case because there is no statute 
authorizing the appointment of a receiver of an insolvent insur- 
ance corporation in such a proceeding. Under the provisions of 
section 28, c. 43, Comp. St. 1911, the Auditor of Public Accounts, 
if it shall appear to him from an examination that the assets of 
an insurance corporation are reduced or impaired more than 20 
per cent below the paid-up capital stock, “may direct the officers 
thereof to require the stockholders to pay in the amount of such 
deficiency within such a period as he may designate in such requi- 
sition; or he shall communicate the fact to the attorney of state, 
whose duty it shall then become to apply to the district court, or, 
if in vacation, to one of the judges thereof, for an order re- 
quiring said company to show cause why their business should 
not be closed.” And after a hearing, if it appear that the as- 
sets are insufficient or that the interests of the public require it, 
the court “shall decree a dissolution of the company and a distri- 
bution of its effects.” Respondent argues that no express au- 
thority having been granted by the statute under which the right 
to bring the action is conferred, no power exists in the court to 
do more than the statute allows, viz., to decree that the corpora- 
tion shall be dissolved and its effects distributed, and that other 
provisions of the statute govern the distribution by its former 
officers; that, under such provisions, the control of the property 
is not arbitrarily taken away from its directors, who are presum- 
ably best fitted to administer the affairs of the corporation; and 
that it is in the interest of stockholders and creditors that its 
affairs be wound up in as economical a manner as possible and 
without the necessary expenses and sacrifices incident to a forced 
disposition by the hands of an officer of the court. 

On the other hand, it is contended by the Attorney General 
that the district court of this state, being a court of chancery as 
well as of common law jurisdiction, has inherent power to ap- 
point a receiver. It is also argued: ‘That, while the special pro- 
ceeding provided for by the statute has some of the character- 
istics of an action in quo warranto, it is not really such an action. 
That the Attorney General by virtue of the statute represents, 
not only the public at large, but the creditors and stockholders of 
the corporation which he seeks to dissolve. That by the provi- 
sions of section 266 of the Code a receiver may be appointed in 
the following cases: ‘“‘(3) After judgment or decree to carry 
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the same into execution, or to dispose of the property according 
to the decree or judgment, or to preserve it during the pend- 
ency of an appeal. (4) In all cases provided for by special stat- 
utes. (5) In all other cases where receivers have heretofore 
been appointed by the usages of courts of equity.” That under 
the third and fifth subdivision of this section there is ample stat- 
utory authority for the appointment of a receiver. 

There is much force in the respondent’s contention that, un- 
less there is a statute permitting the law officer of the state to ap- 
ply for the dissolution of a corporation on the ground of its in- 
solvency and for the distribution of its effects and the appoint- 
ment of a receiver, a court of equity has no such powers. 

An examination of the reports of other states shows that in 
nearly every instance where the statute provides that an officer 
of the state may apply to the courts to dissolve a corporation the 
right to appoint a receiver is directly conferred in the same stat- 
ute. Basing in large part their decisions upon this fact, some 
courts have held that unless the statute conferring the power 
upon the court to entertain such an action expressly provides 
that a receiver may be appointed to distribute the assets of the 
dissolved corporation, the power to appoint does not exist. Per- 
haps the most exhaustive discussion of this question is to be 
found in the cases of Havemeyer vs.’ Superior Court, 84 Cal. 327, 
24 Pac. 121, 10 L. R. A. 627, 18 Am. St. Rep. 192; Harrison 
vs. Hebbard, 1o1 Cal. 152, 35 Pac. 555; State Investment & Ins, 
Co. vs. Superior Court, 101 Cal. 135, 35 Pac. 549. Other cases 
are collected in notes to sections 288, 289, High, Receivers (4th 
Ed.). To determine this question, we think it wise to examine 
the course of legislation in this state in relation to insolvent 
corporations of this nature, and also the proceedings in our courts 
in connection with the provisions of the Civil Code in order to 
ascertain what seems to be its declared policy in this regard. 

The laws of this state governing the various classes of insur- 
ance companies have been passed at different times, and to some 
extent consist of amendements to former statutes. Some of 
them appear to be very loosely drawn, but all of them recognize 
the necessity of supervision by an officer of the state and au- 
thorize the closing of the business and the winding up of their 
affairs when it is against the pyblic interest that the corporation 
should be allowed to continue. The statute under which the pro- 
ceeding was brought has been in force since 1873. Following 
the enactment of this statute, which is general in its terms, a 
number of acts of the Legislature providing for the incorpora- 

tion and management of insurance corporations devoted to cer- 
tain special lines of that business have been passed. Some of 
these laws are exceedingly minute and specific in their provisions 
with reference to the powers of the court upon an application by 
the Attorney General at the request of the Auditor of this nature, 
while others are general in their terms, apparently implying that 
the power to close up the affairs being given to the court the 
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necessary powers to appoint instruments to do so were already 
possessed. Section 6562, Ann. St. 1911, relating to city mutual 
insurance companies, provides that: “If upon such examination 
it shall appear to the auditor that the condition of such company 
does not justify its continuance in business he may apply to the 
district court * * * for an order requiring the company to 
show cause why it should not be closed.” Section 6586 relating 
to mutual hog insurance uses identically the same language as 
in the last section quoted. Section 6634, relating to mutual plate 
glass insurance companies, uses the same language. Section 
6691, relating to accident insurance companies, provides that 
after an examination, if it be found by the Auditor that the as- 
sets are insufficient, he shall require the stockholders to make 
good the deficiency, and, in default thereof, “may proceed to 
wind up the affairs of said company in the manner provided by 
law” Section 6674, relating to accident, sickness, and funeral in- 
surance companies, provides that, upon a like application, “if 
it is found to be for the best interests of said certificate or policy- 
holder that the affairs of said corporation, society or associa- 
tion be wound up, said court or judge shall so direct, and for 
that purpose may appoint a receiver.” This section also provides: 
“No action or proceeding shall be instituted with a view to the 
appointment of a receiver or closing up the business of any such 
corporation, association or society by any other person, or in any 
other manner except as herein provided.” Section 6480, relating 
to mutual benefit associations and life insurance companies, after 
like provisions as to examination, provides that, “if it is found to 
the best interest of said holders of certificates that the affairs of 
said corporation be wound up said court or judge shall so direct 
and for that purpose may appoint a receiver.” In some of these 
statutes the appointment of a receiver is expressly mentioned, in 
others the right to appoint can only be implied, but the nature 
and purpose of the relief afforded in each is that the corporation 
be dissolved, and its affairs wound up by the court. The precise 
language of the section in question in this case is that the “court 
or judge shall decree a dissolution of said company, and a dis- 
tribution of its effects.” Comp. St. 1911, c. 43, § 28. 

[3] It is our opinion that, until the judgment of dissolution 
and the decree of distribution is entered, the court acts under 
the special powers conferred upon it by the statute, and unless 
it had been so enacted jurisdiction to act on the application of 
the Attorney General would not exist, but we are also of the 
opinion that, having dissolved the corporation and being charged 
with the winding up of its affairs, the court may properly under 
the usages of courts of equity call to its aid a receiver as an offi- 
cer of the court for the purpose of carrying out the provisions of 
its decree. 

[1] This is a power which exists in courts of equity independ- 
ent of any statute (Alderson, Receivers, § 12; 5 Thompson, Cor- 
porations [2d Ed.] § 6330), and is one which is often exercised 
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in actions brought under the general equity powers of the court 
by a stockholder or creditor to dissolve the corporation. This is 
the view of the Supreme Court of the United States. The 
Sherman anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 

{U. S. Comp. St. 1901, p. 3200] ) does not by its terms provide 

for the appointment of a receiver in cases brought to dissolve 

unlawful combinations, or corporations formed for unlawful pur- 

poses, but in American Tobacco Co. vs. United States, 221 U. S. 

106, 186, 31 Sup. Ct. 632, 651, 55 L. Ed. 663, the court say: 

“We might at once resort to one or the other of two general 

remedies: (a) The allowance of an injunction; * * * or 

(b) to direct the appointment of a receiver to take charge of the 

assets and property in this country of the combination,” etc. 

A receiver was not appointed in the case because the court 

thought the desired result might better be accomplished by fur- 

ther decree, but the excerpt from the opinion indicates the mind 
of the court as to the power. 

The Supreme Court of California has taken a different view, 
saying: “The jurisdiction of the superior court to decree a dis- 
solution of any corporation exists only by virtue of statutory 
authority. It does not possess this authority by virtue of its in- 
herent general jurisdiction in equity, * * * and, as its juris- 
diction is derived from the statute, it is limited by the provi- 
sions of the statute, both as to the conditions under which it may 
be invoked, and the extent of the judgment which it may make in 
the exercise of this jurisdiction” State Investment & Ins. Co. vs. 
Superior Court, 101 Cal. 135, 146, 35 Pac. 549, 553. So far we 
agree, but we cannot agree that, after a decree of dissolution has 
been made and the court is winding up the affairs of the corpo- 
ration, it may not, if in its discretion it appears necessary, call a 
receiver to its assistance, not as a part of the judgment, but as 
ancillary thereto and in aid thereof. Supreme Sitting of Order 
of Iron Hall vs. Baker, 134 Ind. 293, 33 N. E. 1128, 20 L. R. A. 
210. A number of the cases cited by the California court merely 
decide that a temporary receiver cannot be appointed in such 
cases pendente lite, and are not authority on the real question 
before it. We think this is the view upon which our district courts 
have acted for years. Wyman vs. Williams, 52 Neb. 833, 73 
N. W. 285. The point was not involved, but the report shows 
what the practice has been in this state. Under section 62-66, 
c. 16, Comp. St. 1911, upon dissolution, the property may be left 
in the hands of the officers as trustees subject to the control of 
the court, unless as therein provided, “other persons be appointed 
* *  * by some court of competent authority.” In con- 
struing a similar provision as to appointment of a receiver by 
competent authority, the Supreme Court of Alabama said: 
“The manifest general purpose of the Legislature was to commit 
the affairs and properties of a corporation so dissolved to the 
persons who were its managers at the time of the dissolution; 
but the lawmakers recognized that there might be special circum- 
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stances or peculiar exigencies in a given case which would breed 
a necessity to take the corporate affairs and property out of the 
hands of such managers, and, to exclude any idea that the stat- 
utory designation of trustees should have the effect of ousting 
the ordinary jurisdiction of courts of chancery to appoint re- 
ceivers upon such circumstances or exigencies being made to 
appear, they expressly saved this jurisdiction, though doubtless 
such reservation was in fact unnecessary. But, whether neces- 
sary to that end or not, the provision in the statute having re- 
lation to the appointment of receivers by courts of competent 
jurisdiction was in pure conservation of an existing jurisdic- 
tion, and in no sense creative of a new power and jurisdiction. It 
does not undertake to confer authority upon any court which it 
had not before, but it refers to courts already invested with 
‘competent authority.’ The rule declared by the statute is that 
the managers of the corporation at the time of its dissolution 
shall administer its affairs after its death, and the exception to 
this rule is the intervention of a receiver appointed by a court of 
competent authority.” Weatherly vs. Capital City Water Co., 
115 Ala. 156, 171 22 South. 140, 142. 


The appointment is discretionary, and, unless an abuse of dis- 
cretion has been shown, a reviewing court will not interfere. We 
may incidentally remark that this court has uniformly discoun- 
tenanced the practice of taking property from its owners by the 
hands of a receiver against their consent except upon the clear- 
est grounds. Miller vs. Kitchen, 73 Neb. 711, 103 N. W. 297; 
Ponca Mill Co. vs. Mikesell, 55 Neb. 98, 75 N. W. 46; Smiley 
vs. Sioux Beet Syrup Co., 71 Neb. 586, 99 N. W. 263, 101 N. 
W. 253; Vila vs. Grand Island Electric Light, I. & C. Co., 68 
Neb. 222, 94 N. W. 136, 97 N. W. 613, 63 L. R. A. 791, 110 Am. 
St. Rep. 400. It would seem that the respondent was of the 
opinion that the district court had power to appoint a receiver, 
for the record recites that it suggested a person to act in that 
capacity, who was denied appointment. The record also recites 
that it was agreed that the day to which the case is continued 
“would be the day upon which the order dissolving said company 
might be made and a receiver appointed.” It was not until this 
day to which the agreement referred that respondent asked leave 
to file a showing next day why a receiver should not be appointed. 
Obviously no reason being apparent for this delay the court did 
not err in refusing further time. 

Objection is made here that Mr. Knapp is a relative of the 
judge who made the appointment. No objection was made to his 
appointment at the time for that reason, and no showing has 
been made that he is incompetent or untrustworthy or even to 
prove the allegation that he is a relative of the judge, except a 
mere affidavit that the affant is informed and believes that the 
receiver is a relative. ‘This is insufficient, and under these cir- 
cumstances we cannot consider these objections. 
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For these reasons, the judgment of the district court must be 

affirmed. 
Fawcett, J. (dissenting). 

Upon the question of the power of the district court to appoint 
a receiver in a case like this, I think the law is correctly stated 
in the California cases cited in the majority opinion. ‘The fact 
that the Legislature in the several instances set out in the opinion 
added to the provisions cited express authorization for the ap- 
pointment of a receiver strengthens rather than weakens the con- 
tention that it did not intend to grant such authority in the 
statute under consideration. The Legislature said that in a case 
like this the “court or judge shall decree a dissolution of said 
company and a distribution of its effects.” There the Legisla- 
ture saw fit to stop, and there the court should stop. Where, 
upon examination of an insurance company, the Auditor finds 
that its capital is impaired more than 20 per cent, the district 
court in a proceeding instituted by the Attorney General may say 
to the company that the state will no longer sanction its con- 
tinuing business as a going concern, and that it must immediately 
cease doing business as an insurance company and distribute its 
effects among those entitled thereto. Having done that, the 
law department of the state has performed its full duty, and 
the court has gone as far as authorized to go by the statute. It 
then becomes the duty of the directors of the insurance company 
to close the doors to general business and to immediately pro- 
ceed to collect and distribute the assets of the company as or- 
dered by the court. This in my judgment is a wise provision. 
A receiver is the most expensive luxury known to the law. The 
directors of the company, if they are honest, and they must be 
presumed to be so until the contrary is shown, can collect and 
distribute the assets of the company with far less expense than 
can be or ever is done by a receiver. Many corporations, the 
affairs of which have been administered by honest officials, have 
proven unsuccessful as business enterprises. Even if this lack 
of success be attributable to a want of capacity by the officers and 
directors of such corporation to successfully conduct a business 
undertaking, it by no means follows that they are not competent, 
when the further prosecution of the business is stopped, to col- 
lect and distribute the assets; and the court should not deprive 
them of that right by the appointment of a receiver, thereby un- 
questionably reducing the amounts of the dividends to the dis- 
tributees, unless clearly and explicitly authorized to do so by 
express statute. If in the collection and distribution of the as- 
sets it appears that the directors are either incompetent, negli- 
gent, or dishonest, any one interested in the assets may apply 
for the appointment of a receiver. In such a case the court 
would have jurisdiction under the general statutes cited. 

Since writing the foregoing, there has been added to the ma- 
jority opinion a quotation from the opinion in Weatherly vs. 


Capital City Water Co., 115 Ala. 156, 22 South. 140. An ex- 
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amination of that opinion shows that, if it is to be followed as 
an authority by us, the judgment in this case must be reversed. 
The two sections of the syllabus applicable to the point under 
consideration read :— 

(2) Under the provisions of the statute (Code of 1886, § 
1691), after the dissolution of a corporation by its charter being 
adjudged forfeited, a receiver is not appointed as a matter of 
course; but the business and properties of the corporation so 
dissolved are committed to the persons who were its managers 
at the time of its dissolution, and they become entitled to the 
right, and are charged with the duties, of administering and 
settling its affairs. 

“(3) The provisions of the statute (Code 1886, § 1691), com- 
mitting the estate of a corporation dissolved by forfeiture of 
its charter to those who were its managers at the time of its 
dissolution as trustees for its creditors and stockholders, does 
not oust the ordinary jurisdiction of courts of chancery to ap- 
point receivers under the circumstances and exigencies which 
demand such appointment; but in order to justify the ap- 
pointment of a receiver of a corporation so dissolved, there 
must appear such facts as, under the general principles of equity 
jurisprudence, call the power into exercise, such as incompe- 
tency or unfaithfulness or mismanagement on the part of trus- 
tees, or the absence of authority on their part to subserve some 
peculiar interest of the party complaining, by reason of which ° 
he is injured.” None of the reasons there assigned as being suf- 
ficient to justify the exercise by the court of its general chancery 
powers is alleged in the case at bar. Such being the fact, then, 
under the law as announced by the Alabama court, the managers 
of this company, at the time its dissolution was ordered by the 
court, became “entitled to the right” of administering and set- 
tling the affairs of the company, and, nothing having been al- 
leged to justify a refusal to grant them that right, the appoint- 
ment of a receiver was unwarranted. The reasoning and hold- 
ing of the Alabama courts are in entire harmony with the views 
I have tried to express. 

Reese, C. J., concurs in this dissent. 
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SUPREME COURT OF NEW MEXICO. 


SHOUCAIR 
vs. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon, ENGLAND.* 


FIRE INSURANCE—UNCONDITIONAL AND SOLE OWNERSHIP 
—FORFEITURE. 


A stipulation in a fire policy that, if the interest of insured be other than 
unconditional and sole ownership, the policy shall be void, is valid, 
and the existence of a recorded chattel mortgage on the property at 
the time of the issuance of the policy invalidates it. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Appeal from District Court, Curry County; before Justice 
Pope. 

Action by W. W. Shoucair against the North British & Mer- 
cantile Insurance Company of London England. From a judg- 
men on the pleadings for defendant, plaintiff appeals. Affirmed. 

This action was brought to recover the sum of $500, under 
policy issued by appellee, upon certain personal property in the 
policy described, alleging that the said personal property was 
destroyed by fire on the 27th day of July, 1909. The defendant 
and appellee filed answer admitting the making of the contract 
of insurance, but denied that proof of loss was furnished by the 
insured within sixty days after the fire, as provided by the terms 
of the policy. The defendant and appellee by way of further de- 
fense alleged: “That at the time of the making of this con- 
tract of insurance, plaintiff’s Exhibit A, the interest of the as- 
sured in the property described therein was not truly stated in 
the policy on account of concealment and misrepresentations by 
the assured to the agent of defendant; that the interest of the 
insured was not unconditional and sole ownership; that such 
fact was not indorsed on the contract of insurance and was con- 
cealed by the assured from this defendant; that the subject of 
insurance was personal property and became and was incumbered 
by a chattel mortgage at the time of the issuance of said policy.” 

The appellant first filed reply in general terms denying the new 
matter set up in defendant’s answer, and afterwards filed an 
amended reply, in which he admitted that no proofs of loss were 
furnished as provided by the terms of said policy, but alleged: 
“That his reason for not doing so was due to the fact that the 
defendant sent its adjuster to Clovis, N. M., a short time after 
the fire, and that said adjuster, after investigating the facts con- 
cerning the fire, refused to pay the loss, and informed this plain- 
tiff that his company would deny liability under the policy.” 


* Decision rendered, Dec. 8, 1911. 120 Pac. Rep. 328. 
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To the paragraph of defendant’s answer alleging that the inter- 
est of the insured was not unconditional and sole ownership, and 
that the subject of insurance was personal property, and was in- 
cumbered by chattel mortgage, the appellant replied as follows: 
“Plaintiff, replying to paragraph 9 of defendant’s answer, de- 
nies that he concealed or misrepresented any facts concerning 
the property or his interest therein to the defendant’s agent, but 
admits that there was a chattel mortgage on said property duly 
recorded in the office of the probate clerk and ex officio recorder 
of Roosevelt County, N. M., at the time the contract of insurance 
was made. But plaintiff alleges that the application for insur- 
ance was made by him, and that the agent of the defendant asked 
him several questions concerning the risk, all of which were 
truthfully answered; that said agent never asked him any ques- 
tion as to the ownership of the property, or whether it was in- 
cumbered by a chattel mortgage or otherwise, nor did this plain- 
tiff know that it was necessary for him to disclose any facts con- 
cerning the ownership or incumbrance at the time of the oral 
application or before the fire occurred, or he would have so dis- 
closed them according to his best knowledge and understanding ; 
that at the time of making the contract of insurance the chattel 
mortgage on said property was of record as aforesaid, and the 
agent of the defendant could have ascertained that fact had he 
desired; that, upon the delivery of the policy by the agent of 
the defendant, this plaintiff paid the premium on said policy, and 
the defendant has ever since retained the same; that by reason 
of the facts herein alleged the defendant waived the condition in 
the policy rendering it void if personal property be incumbered 
by a chattel mortgage at the time of the making of the contract of 
insurance.” 

Defendant and appellee filed a motion in the lower courts ask- 
ing for judgment upon the pleadings; the grounds of said motion 
being as follows: “Because it affirmatively appears from the 
pleadings that at the time of the issuance of the policy of insur- 
ance by the defendant company, upon the property therein de- 
scribed, the same was incumbered, and the plaintiff was not the 
sole and unconditional owner thereof, and because the subject 
of insurance was personal property and was incumbered by a 
chattel mortgage at the time of the issuance of said policy, and 
the defendant had no knowledge of such incumbrance, and the 
plaintiff did not disclose such fact to the defendant or its agent 
at the time of the issuance of said insurance.” 


M. C. Spicer, for Appellant. 
E.. W. Dosson, for Appellee. 


McFre, J. (after stating the facts as above). 
The judgment sought to be reversed in this case was rendered 
on the pleadings in the court below. While the issues were sub- 
stantially made up, the motion to find for the defendant com- 
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Fire.] 


pany upon the admission in the reply of the plaintiff reduces the 
case in this court to the single issue raised by the motion and 
upon which the judgment was rendered. 

It may be observed at the outset that there is a long line of 
decisions of the state courts, apparently at variance with the law, 
which we feel compelled to hold in this jurisdiction; but we find 
that the decisions of the state courts are quite frequently based 
upon state laws enacted to change the rule of law laid down by 
the Federal Courts in insurance cases. 

Counsel for appellant in his able brief has called the court’s 
attention to a large number of cases decided in the state courts 
in support of his contention; but, while conceding the strength 
of his argument in cases governed by statute in a state court, this 
jurisdiction is still within a territory wherein the decisions of 
the Federal Courts have a peculiarly binding force in the absence 
of statutory law. 

By the pleadings we are informed that the suit is brought by 
the plaintiff to recover damages for the destruction of personal 
property by fire upon an insurance policy issued by the company 
to him. The issuance of the policy is admitted, but the liability 
of the company for loss under its terms is denied. The policy 
sued on contains, among many others, the following clause: 
“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing, or otherwise, any material fact or 
circumstances concerning this insurance or the subject thereof; 
or if the interest of the insured in the property be not truly 
stated ; or, in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject 
thereof, whether before or after loss.” Also the following: 
“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership * * * or if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage.” 

Paragraph 9 of the answer bases the nonliability of the com-. 
pany upon these provisions of the policy, either of which, as the 
policy provides, renders the policy void unless complied with. 
The plaintiff, in his reply to paragraph 9, admits that at the time 
the policy was issued the insured property was incumbered by 
a chattel mortgage, and then proceeds to allege a number of 
things by way of the avoidance of the effect of the existence of 
the mortgage and its nondisclosure to the company or its agent, 
all of which allegations would necessarily be established by parol 
evidence of transactions occurring if at all, prior to the issuance 
of the policy. 

The motion interposed by the defendant for judgment on the 
pleadings raises but one issue, and that is the admission that, at 
the time the policy was issued upon this personal property, there 
was a valid chattel mortgage upon it, and that the same was 

recorded. This, then, is a case where insurance was obtained 
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upon personal property having an existing chattel mortgage upon 
it at the time the insurance was obtained, with no attempt of 
the insured to inform the company or its agent of that fact. This 
was in plain violation of at least two provisions of the policy, 
each of which rendered the policy void according to its terms. 

The provisions of this policy are similar to those of insurance 
policies generally, and the Federal Courts have not only sustained 
their validity, but have repeatedly held that parol evidence can- 
not be heard as to occurences prior to the issuance of the policy, 
In the case of Imperial Fire Ins. Co. vs. Coos County, 151 U. S. 
452, 462, 14 Sup. Ct. 379, 381 (38 L. Ed. 231), the court said: 
“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies embody- 
ing the agreement of the parties. For a comparatively small con- 
sideration the insurer undertakes to guaranty the insured against 
loss or damage upon the terms and conditions agreed upon and 
upon no other; and when called upon to pay, in case of loss, 
the insurer, therefore, may justly insist upon the fulfillment of 
these terms. If the insured cannot bring himself within the 
conditions of the policy, he is not entitled to recover for the loss. 
The terms of the policy constitute the measure of the insurer’s 
lability, and in order to recover, the assured must show himself 
within those terms; and, if it appears that the contract has been 
terminated by the violation on the part of the assured of its 
conditions, then there can be no right of recovery. The com- 
pliance of the assured with the terms of the contract is a condition 
precedent to the right of recovery, if the assured has violated or 
failed to perform the conditions of the contract, and such vio- 
lation or want of performance has not been waived by the in- 
surer, then the assured cannot recover. It is immaterial to con- 
sider the reasons for the conditions or provisions on which the 
contract is made to terminate or any other provision of the 
policy which has been accepted and agreed upon. It is enough 
that the parties have made certain terms, conditions on which 
their contract shall continue or terminate. The courts may not 
make a contract for the parties. Their function and duty con- 
sists simply in enforcing and carrying out the one actually made.” 
Atlas Reduction Co. vs. New Zealand Ins. Co., 138 Fed. 497, 71 
C.C. A. 21,9 L. R. A. (N. S.) 433; Jeffries vs. Life Ins. Co., 
22 Wall. 47, 22 L. Ed. 833; A&tna Life Ins. Co. vs. France, 91 
U. S. 510, 23 L. Ed. 401; Phoenix Life Ins. Co. vs. Raddin, 120 
U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. 

“Stipulations such as are contained in this policy have fre- 
quently been subject to consideration in the courts, and their 
validity is not open to question” Atlas Reduction Works vs. 
New Zealand Ins. Co., 138 Fed. 497, 71 C. C. A. 21,9 L. R. A. 
(N. S.) 433; Carpenter vs. Providence Washington Ins. Co., 
16 Pet. 495, 10 L. Ed. 1044; Northern Assur. Co. vs. Grand 
View Bldg. Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 
213; Imperial Fire Ins. Co. vs. Coos, 151 U. S. 452, 14 Sup. Ct 
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379, 38 L. Ed. 231; Hunt vs. Springfield Fire & Marine Ins. 
Co., 196 U. S. 47, 25 Sup. Ct. 179, 49 L. Ed. 381. 

In the case of Northern Assur. Co. vs. Grand View Bldg. 
Assn., the court gives the following cogent reasons for sustaining 
the validity of these provisions of insurance policies and reject- 
ing parol evidence concerning them: “It should not escape ob- 
servation that preserving written contracts from change or al- 
teration by verbal testimony of what took place prior to and at 
the time the parties put their agreements into that form is for 
the benefit of both parties. In the present case, if the witnesses 
on whom the plaintiff relied to prove notice to the agent had 
died, or had forgotten the circumstances, he would thus, if he 
had depended to prove his contract by evidence extrinsic to the 
written instrument, have found himseif unable to do so. So, on 
the other side, if the agent had died, or his memory had failed, 
the defendant company might have been at the mercy of un- 
scrupulous and interested witnesses. It is not an answer to say 
that such difficulties attend other transactions and negotiations, 
for it is the knowledge of the inconveniences that attend oral 
evidence that has led to the custom of putting important agree- 
ments in writing, and to the legal doctrine that protects them 
when so expressed, and when no fraud or mutual mistake exists, 
from being changed or modified by the testimony of witnesses as 
to conversations and negotiations that may never have taken place, 
or the real nature and meaning of which may have faded from 
recollection. Besides the importance of such considerations to 
the parties immediately concerned in business transactions, the 
community at large have a deep interest in the welfare and 
prosperity of such beneficial institutions as fire insurance com- 
panies. It would be very unfortunate if prudent men should 
be deterred from investing capital in such companies by having 
reasons to fear that conditions which have been found reason- 
able and necessary to put into policies to protect the companies 
from faithless agents and from dishonest insurers are liable to 
be nullified by verdicts based on verbal testimony.” 

The case of Hunt vs. Springfield Fire & Marine Ins. Co. is 
substantially identical with the present case except that, instead 
of being a chattel mortgage, there were two trust deeds upon the 
property. The court thus states the issue in that case: “The 
sole question presented by the record in this case is whether the 
provisions in the policy for the unconditional ownership of the 
property by the plaintiff, and for the nonexistence of any chattel 
mortgage thereon, was broken by certain trust deeds to secure 
the payment of money in each case.” The court, after holding 
that the effect of the instrument was the same, concluded by 
holding that “the conditions of the policy in that case were broken 
by the trust deeds,” and affirmed the judgment of the court 
below. 

Counsel for the plaintiff contends that it was the duty of the 
company to ascertain whether or not there were incumbrances on 
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the property, either by interrogation of the assured, or by exam- 
ination of the record, and, failing to do this, there was a 
waiver for which the giving of a chattel mortgage would not 
bar a recovery by the plaintiff. In view of the law as laid down 
in the cases above referred to, this contention is not well 
founded. The policy contains another provision which it seems 
to us disposes of this contention, as there is no claim of inten- 
tional waiver, nor is any such waiver or agreement indorsed on 
the policy: “This policy is made and accepted subject to the 
stipulations and conditions printed herewith, together with such 
other provisions, agreements or conditions as may be indorsed 
hereon or added hereto, and no officers, agent, or other repre- 
sentative of this company shall have the power to waive any 
provisions or conditions of this policy except such as by the 
terms of this policy may be the subject of agreement indorsed 
hereon or added hereto, and as to such provisions and conditions 
no officer, agent, or representative shall have such power or be 
deemed or held to have waived such provision or conditions un- 
less such waiver, if any, shall be written upon or attached 
hereto.” 

In the case of Penman vs. St. Paul Ins. Co., 216 U. S. 311, 30 
Sup. Ct. 312, 54 L. Ed. 493, there was a clause in the policy sub- 
stantially identical with the above provision. In passing upon 
its purpose and effect, the court used the following decisive lan- 
guage: “We think, also that the policy furnishes the only way 
by which its terms can be waived. It provides against modifica- 
tions by the usage or custom of trade or manufacture. It guards 
against any acts of waiver of its conditions or a change of 
them by agents. It provides that such waiver or change ‘shall 
be written upon or attached’ to the policy. The company could 
have used no words which would have been more explicit. 
There is no ambiguity about them. Parol testimony was not 
needed nor admissible to interpret them. They constituted the 
contract between the company and the insured. No agent had 
power to change or modify that contract except in the manner 
provided. This was decided in Northern Assur. Co. vs. Bldg. 
Ass’n, supra. Any other would take from contracts the certain 
evidence of their written words and turn them over for meaning 
to the disputes of parol testimony.” 

The plaintiff’s admission in his pleadings that there was an 
undisclosed chattel mortgage upon the insured property at the 
time the policy sued on was issued, as was said in the case of 
Hunt vs. Springfield Fire. & Marine Ins. Co., the conditions of 
the policy were broken by the chattel mortgage. The effect of 
the breach, as declared by the policy, was that it became void, 
and, if void, no recovery could be had upon it in any event. 

In this view of the case, the court below was clearly within 
the law in granting defendant’s motion and entering judgment for 
the defendant upon the pleadings; therefore the judgment of the 
court below will be affirmed, with costs. It is so ordered. 
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Parker, Abbott, Mechem, Wright, and Roberts, JJ., con- 
eur, Pope, C. J., having tried the case below, did not participate. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIVISION, First DEPARTMENT. 


KLINE BROS. & CO. 
US. 


GERMAN UNION FIRE INS. CO. or BAttimore.* 


a PLAINT—INSURABLE INTEREST—“SAID PROP- 


The ae in an action against an insurer, alleged that it entered into 
a written contract of insurance with the plaintiff, whereby it insured 
plaintiff for $1,500 against all direct loss or damage by fire on a 
stock of merchandise, consisting of leaf tobacco, burlap, etc., its own, 
or held by it in trust or on commission, or sold but not delivered, or 
for which it might be liable in case of loss or damage, and that the 
said property so insured by defendant by said contract of insurance, 
and while in the premises mentioned, was totally destroyed. Held, 
that the words “said property” related to the property described as 
insured by the contract, and that by reasonable intendment the com- 
plaint in substance alleged plaintiff’s insurable interest. 

(For other cases, see Insurance, Cent. Dig. §§ 1582, 1583; Dec. Dig. § 630.) 

(For other definitions, see Words and Phrases, 7, pp. 6284-6286.) 

Scott, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Kline Brothers & Company against the Germam 
Union Fire Insurance Company of Baltimore. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 


Argued before Ingraham, P. J., and Clarke, Scott, Miller, and’ 
Dowling, JJ. 


Arnotp L. Davis, for Appellant. 
FREDERICK M. Czak1, for Respondent. 
INGRAHAM, P. J. 

This action was brought to recover the loss under a policy 
of fire insurance. The plaintiff is a foreign corporation or- 
ganized under the laws of the state of Florida, and the defend- 
ant is a foreign corporation organized under the laws of the state 
of Florida and engaged in the business of fire insurance in the 
city, county, and state of New York. 


* Decision rendered, Dec. 1, 1911. 132 N. Y. Supp. 181. 


— 
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The complaint alleges, in the third paragraph, that on March 8, 
1909, at the city of New York, the defendant made and entered 
into a written contract of insurance with the plaintiff, whereby 
the defendant for a valuable consideration did “insure the plain- 
tiff as now or may be hereafter constituted, for the term of one 
year from the 8th day of March, 1909, at noon, to the 8th day 
of March, 1910, at noon, against all direct loss or damage. by 
fire, except as hereinafter provided for, to an amount not ex- 
ceeding fifteen hundred ($1,500) dollars, on a stock of mer- 
chandise consisting of leaf tobacco, bark, burlap, matting, and 
other material used in baling tobacco, their own, or held by them 
in trust or on commission, or sold but not delivered or removed, 
or for which they may be liable in case of loss or damage to 
same,” while contained in a certain frame building in the state 
of Florida; and, in the fourth paragraph, that during the term 
of said policy and on or about the 19th day of March, 1909, “the 
said property so insured as aforesaid by said defendant under and 
by virtue of said contract of insurance, and while in said prem- 
ises in said policy mentioned and described, was totally destroyed 
by fire.” The answer admitted the allegation as to the contract 
of insurance, but denied knowledge or information sufficient to 
form a belief as to the allegation contained in the fourth para- 
graph of the complaint, and set up affirmative defenses involving 
a breach of warranty and misrepresentation and exaggeration 
in the proof of loss. There was no demurrer to the complaint 
and no claim made in the answer that the complaint did not 
allege that the plaintiff had an insurable interest in the property 
destroyed. 

The case came on for trial, and before any evidence was taken 
the defendant moved to dismiss the complaint on the ground that 
it did not state facts sufficient to constitute a cause of action, 
in that the complaint contained no allegation of an insurable in- 
terest by the plaintiff in the property destroyed by fire. That 
motion was denied, to which the defendant excepted. Plaintiff 
then made certain stipulations in relation to the amount of loss, 
the amount of other insurance on the property, and also ad- 
mitted service of the notice of fire and proof of loss and de- 
mand for the amount covered by the insurance. Plaintiff then 
offered evidence tending to show that the property destroyed was 
certain tobacco contained in the warehouse described in the 
policy of insurance and in which the plaintiff had an interest as 
was specified in the policy. This evidence was received under 
the objection by the defendant of not being within the pleadings. 
At the end of the testimony the motion to dismiss was renewed 
on the same grounds specified on the former motion and the ad- 
ditional ground that the plaintiff was a foreign corporation en- 
gaged in business in the state of New York without a license, 
and the complaint was therefore defective and should be dis- 
missed. ‘That motion having been denied, the parties conceded 
that there was no question of fact to submit to the jury, and each 
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requested the direction of a verdict. The court denied the mo- 
tion of the defendant to dismiss the complaint or direct a verdict 
in its favor, to which the defendant excepted, and then directed 
a verdict for the plaintiff to which the defendant excepted. 

The questions presented on this appeal are: (1) Whether the 
complaint alleged an insurable interest in the property destroyed ; 
and (2) whether the defendant was a foreign corporation doing 
business within the state within section 15 of the General Cor- 
poration Law (chapter 28 of the Laws of 1909 [chapter 23, 
Consol. Laws 1909]). The defendant took no objection to the 
sufficiency of the complaint either by demurrer or motion, but 
interposed its answer admitting the allegations of the complaint 
as to the contract of insurance. It denied knowledge or infor- 
mation sufficient to form a belief as to the destruction of the 
property covered by the policy, and then on the trial substantially 
admitted that this property was in the building at Quincy, Fla., 
referred to in the complaint and the policy of insurance; that 
on the 19th of March, 1909, the property was at least of the 
value of $36,700; and that on that day it was totally destroyed 
by fire. It was further admitted that the defendant received 
notice of the fire and proofs of loss. The defendant reserved 
its objection to the sufficiency of the complaint until the case 
came on for trial. There is no question but that the defendant 
had knowledge as to the ownership of this tobacco and the in- 
terest that the plaintiff had in it, under such circumstances, if by 
a fair construction of the allegations of the complaint there can 
be gathered from it an allegation that the plaintiff’s interest in 
the property was such as would be covered by the insurance, 
the ends of justice would not justify a reversal of the judgment 
merely to compel the plaintiff to amend the complaint by making 
such allegation more specific. It is not claimed that the defend- 
ant was taken by surprise. 

[1] The defendant insured this specific property and received 
its compensation for such insurance. Plaintiff clearly had an 
interest in the property which brought it within the provisions 
of the policy, and on the testimony the defendant was clearly 
liable. For in such a case it has been held that the Court of 
Appeals would amend the complaint to conform to the proof if 
essential to support the judgment. Davis vs. Grand Rapids 
Fire Ins. Co., 15 Misc. Rep. 263, 36 N. Y. Supp. 792, affirmed 
157 N. Y. 685, 51 N. E. 1090. 

[2] The complaint alleges that the defendant made and en- 
tered into a written contract of insurance with the plaintiff, 
wherein and whereby the defendant did insure Kline Bros. Com- 
pany, as now or may be hereafter constituted, against all direct 
loss or damage by fire to an amount not exceeding $1,500 “on 
a stock of merchandise consisting of leaf tobacco, bark, burlap, 
matting, and other material used in baling tobacco, their own, 
or held by them in trust or on commission, or sold but not de- 
livered or removed, or for which they may be liable in case. of 
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loss or damage to same.” It was thus alleged that the property 
covered by the contract of insurance was the plaintiff’s prop- 
erty or property held by it in trust or on commission or sold but 
not delivered or removed, or for which it may be held liable in 
case of loss or damage to same. This was a direct allegation 
that the property which the defendant contracted to insure was 
the property of the plaintiff or property in which the plaintiff 
was interested. Then by the fourth paragraph of the complaint 
it is alleged that on or about the 19th day of March, 1909, “the 
said property so insured as aforesaid by said defendant under 
and by virtue of said contract of insurance, and while in said 
premises in said policy mentioned and described, was totally de- 
stroyed by fire.” The “said property” mentioned related to the 
property described in the third paragraph of the complaint, and 
that was there alleged to be the property owned by the plaintiff 
or in which the plaintiff had an insurable interest. Neither the 
third nor fourth paragraph of the complaint spoke of property 
that was not property of the plaintiff or in which it had no in- 
surable interest. The property as described in both of these 
paragraphs of the complaint was property in which the plaintiff 
had an insurable interest, and the allegations of the complaint 
are that the defendant by its contract insured the property in 
which the plaintiff had an insurable interest, and that said prop- 
erty, namely, the property in which the plaintiff had an insurable 
interest, had been totally destroyed by fire. This by fair in- 
tendment was an allegation that the property that was insured 
and which was destroyed by fire was property which was covered 
by the policy of insurance and in which the plaintiff had an in- 
surable interest within the terms of the policy. 

It is now established in this state that the complaint may be 
sustained if from its allegations by reasonable and fair intend- 
ment the facts necessary to constitute a cause of action are al- 
leged (Mario vs. Garrison, 83 N. Y. 14; Flynn vs. Brooklyn 
City R. R. Co., 158 N. Y. 493-503, 53 N. E. 520; Tew vs. Wolf- 
sohn, 174 N. Y. 272-274, 66 N. E. 934), and it seems to me, ap- 
plying this rule, that these allegations in the complaint did in 
substance allege that the defendant by its policy of insurance 
insured the plaintiff against a loss on property in which he had 
an insurable interest in this warehouse, and that said property, 
namely, the property upon which the plaintiff had an insurable 
interest, had been destroyed by fire. 

[3] On the second point I do not think on this evidence that 
the plaintiff was doing business within this state within section 
15 of the General Corporation Law. There was an office in this 
state used by the president of the company; but at the time this 
contract was made, the company itself did no business here. Its 
property was in the state of Florida, and there it transacted its 
general business. So far as appears, it made no contracts in this 
state except that it here obtained insurance upon its property in 
Florida; and whatever books the company had kept here had 
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been sent to Florida prior to the making of the contract in ques- 
tion. Doing business within the meaning of section 15 of the 
General Corporation Law relates to the ordinary business which 
the corporation was organized to do, and has no relation to the 
incidental contract of a foreign corporation with a domestic 
corporation such as the insuring of its property. Cummer Lum- 
ber Co. vs. Associated Mfrs. Ins. Co., 67 App. Div. 151, 73 N. Y. 
Supp. 668, affirmed 173 N. Y. 633, 66 N. E. 1106; Union Trust 
Co. vs. Sickles 125 App. Div. 105, 109 N. Y. Supp. 262; Penn. 
Collieries Co. vs. McKeever, 183 N. Y. 98, 75 N. E. 935, 2 L. 
R. A. (N. S.) 127. 

My conclusion, therefore, is that the court below correctly re- 
fused the defendant’s motion to dismiss the complaint or direct 
a verdict in its favor; that the defendant was clearly liable under 
its policy of insurance; and that the judgment should be af- 
firmed, with costs. 

Clarke, Miller, and Dowling, JJ., concur. Scott, J., dissents. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WoRCESTER. 


NEW ENGLAND BOX CO. 
vs. 


NEW YORK CENT. & H. R. R. CO* 


FIRE INSURANCE—SUBROGATION BY COMPANY. 


Pub. St. 1882, c. 112, § 214, as amended by St. 1895, c. 293, providing that, 
when a railroad company is held responsible for the destruction of 
property by fire, it shall be entitled to any benefits of insurance ef- 
fected by the owner, less the cost of premium and expenses of 
recovery, took away the right of insurance companies to subrogation 
in case of payment to a property owner for the destruction by fire 
of property along the right of way, given under St. 1840, c. 85, § 1, 
substantially Gen. St. 1860, c. 63, § 101, St. 1874, c. 372, § 106, and 
Pub. St. 1882, c. 112, § 214. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 606.) 


Report from Superior Court, Worcester County; Franklin G. 
Fessenden, Judge. 

Action by the New England Box Company against the New 
York Central & Hudson River Railroad Company. On report 
from the superior court upon overruling a demurrer to the dec- 
laration. Judgment for defendant pursuant to report. 


* Decision rendered, Jan. 3, 1912. 97 N. E. Rep. 140. 
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Jas. A. Stress and CrirForp S. ANDERsoN, for Plaintiff. 

R. A. Stewart, Geo. H. FERNALD, Jr., and E. S. Kocuer- 
SPERGER, for Defendant. 

HAMMOND, J. 

This is an action at common law, brought for the benefit of 
certain insurance companies to enable them to recover the amount 
of insurance paid by them to the plaintiff upon its lumber alleged 
to have been destroyed by fire communicated by sparks negligently 
allowed to escape from the defendant’s locomotive. The case is 
before us upon a report made by the presiding justice who over- 
ruled the demurrer; and the question is whether the declaration 
sets out a valid cause of action. 

[1,2] Before the enactment of any statute upon the subject 
a railroad corporation was answerable at common law for dam- 
ages to property due to sparks negligently allowed to escape from 
its locomotives while in use upon its road. The gist of the action 
was negligence and the burden of proving negligence was upon 
the plaintiff. Wallace vs. New York, New Haven & Hartford 
R. R., 208 Mass. 16, 94 N. E. 306, and cases cited. But from the 
nature of things it was difficult for the plaintiff to sustain this 
burden; and soon after the establishment of railroads in this 
coenonrenntn legislation on this general subject began. 

St. 1837, c. 2 226, provided (section 9) that when any injury was 
done to any property of any person by fire communicated by a 
locomotive of any railroad corporation, ‘the corporation should be 
held responsible in damages unless it should show that it had 
used all due caution and diligence, and further provided (section 
10) that any railroad corporation should have an insurable in- 
terest in any such property and “might procure insurance thereon 
in its own name and behalf.” This statute simply changed the 
burden of proof upon the question of negligence. It in no way af- 
fected the ground of liability. The gist of the action still was neg- 
ligence, the ground of liability remained as before, and the sole 
remedy was as before by an action at common law. The statute 
gave no new remedy. It simply changed the burden of proof in 
a proceeding under the common law. 

Next came St. 1840, c. 85. The first section reads as follows: 
“When any injury is done to a building or other property, of any 
person or corporation, by fire communicated by a locomotive 
engine of any railroad corporation, the said railroad corporation, 
shall be held responsible, in damages, to the person or corpora- 
tion so injured; and any railroad corporation shall have an in- 
surable interest in the property for which it may be so held 
responsible in damages, along its route, and may procure insur- 
ance thereon in its own behalf.” The second section repealed 
section 9 of St. 1837, c. 226. With the exception of a provision 
as to the relation between insurance companies and the railroad 
corporation in Pub. St. 1882, c. 112, § 214, as amended by 
St. 1895,-c. 293, the law as thus established has continued with- 
out any change.- Gen. St. 1860, c. § ror: St. 1874, c. 372, 





Fire.] New England Box Co.vs.N. Y.C.&@ H.R. R.Co. 519 


§ 106; Pub. St. 1882, c. 112, § 214. It may be noted in passing 
that the same liability has been extended to street railway com- 
panies using locomotive engines. St. 1864, c. 229, § 34; St. 1871, 
c. 381, § 45. 

[3,4] What was the effect of this St. 1840, c. 85? It has been 
considered many times by this court. It is applicable to all 
property, real or personal (Lyman vs. Boston & Worcester R. R. 
Corp., 4 Cush, 288, Ross vs. Boston & Worcester R. R., 6 Allen, 
87), whether the fire be directly communicated by the spark 
from the locomotive, or indirectly by the extension through 
natural and ordinary means of such a fire. The liability is not 
restricted to property lying immediately adjacent to the railroad 
track, but may extend to the distance even of a quarter of a mile 
and more. Perley vs. Eastern R. R., 98 Mass. 414, 96 Am. Dec. 
645; Safford vs. B. & M. R. R., 103 Mass. 583. There is no 
change in the method of procedure or in the rule of damages; 
and even the right of subrogation of the insurance company re- 
mains as before. Hart vs. Western R. R., 13 Metc. 99, 46 Am. 
Dec. 719. As between the owner and the insurance company on 
the one hand and the railroad corporation on the other, the 
primary liability still remained upon the latter. While not ap- 
plicable where articles are placed in the possession of the railroad 
corporation under a contract which fully covers the rights and 
liabilities of both parties regarding them, as in the case of a 
common carrier or warehouseman (Bassett vs. Connecticut R. R. 
R., 145 Mass. 129, 13 N. E. 370, 1 Am. St. Rep. 443), still in 
every conceivable case where there is not such a contract and 
where the common-law liability existed it would seem to be 
applicable. Nor was it necessary for the owner to give any 
notice or to take any steps as a preliminary requisite to this 
statutory right of action. Nor was there any reduction in the 
amount of damages; and the statute, in cases where applicable 
fully protected the insured party as to the rights theretofore 
existing at common law. : 

[5] It made but one change, and that was in the ground of 
liability. That change consisted only in the elimination from that 
ground of one element, namely, negligence. Before the statute 
negligence, which was an essential element, the sine qua non of 
liability, must be shown; after the statute negligence no longer 
became material. This is not a case of an additional remedy for 
the same cause of action upon the same ground of liability, but 
a change in the ground of liability. While the physical features 
of the liability, namely, the communication of the fire from the 
locomotive are the same, the ground of liability is changed. There 
remains, not two different grounds on either of which the injured 
party may proceed, but only one ground more favorable to one 
party and less favorable to the other than that theretofore ex- 
isting, yet nevertheless, now as then, only one ground. The unit 
is changed, but it is still a unit. The old has yielded to the new. 

In cases where the statutory action was applicable there was 





520 Insurance Law Journal Vol. 41. [Mar., 1912. 


no further need of the common-law action. We think for these 
reasons that the statute was intended to determine clearly and 
finally the rights and liabilities of the parties in a matter which 
by reason of the rapid development of railroads did not seem to 
be adequately provided for by the common law. See Lyons vs. 
Boston & Lowell R. R., 181 Mass. 551, 64 N. E. 404; Wallace 
vs. N. Y., N. H. & H. R. R., 208 Mass. 16 94 N. E. 306. It 
must be held therefore that since the passage of the statute the 
only action remaining for the injured party is the one which is 
founded upon the liability as thereby changed and which is there- 
in provided. We see nothing in Ryalls vs. Mechanics’ Mills, 150 
Mass. 190, 22 N. E. 766, 5 L. R. A. 667, cited by the plaintiff, 
which is inconsistent with the conclusion which we have reached 
in this case. 

Our attention has been called by the plaintiff to the case of 
Dyer vs. Maine Central R. R., 99 Me. 195, 58 Atl. 994, 67 L. 
R. A. 416, wherein a statute similar to the one now under dis- 
cussion was considered by that court and a different conclusion 
reached. Their statute doee not seem to have been regarded by 
that court as so general in its application as is ours (see Chapman 
vs. Atlantic & St. Lawrence R. R., 37 Me. 91, and Lowney vs. 
New Brunswick Ry., 78 Me. 479, 7 Atl. 381), but, however that 
may be, in so far as that case is inconsistent with the conclusion 
we have reached we cannot follow it. 

[6] There is no doubt that the declaration sets out a case 
covered by the statute, namely, damage to property by fire com- 
municated by a locomotive engine. The plaintiff contends that it 
is a declaration at common law, and such it is. Such an action 
cannot be maintained. Even if, however, all the allegations as 
to negligence be regarded as surplusage and the declaration be 
considered as simply stating an action under the statute, it can- 
not be maintained. The right of the insurance companies to sub- 
rogation in a suit under the statute was taken away by Pub. St. 
1882, c. § 214. See Lyons vs. Boston & Lowell R. R., 181 Mass. 
551, 64 N.-E. 404, for a discussion upon this matter. Whichever 
way the declaration be taken, it does not set out any cause of 
action. According to the terms of the report the order must be 
and is :— 

Judgment for the defendant. 
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SUPREME COURT OF OREGON. 


MUTUAL FIRE CO. or PortLanp 
VS. 


MAPLE-* 


FIRE INSURANCE—FORFEITURE—NONPAYMENT OF PRE- 
MIUMS. 

Where a policy of fire insurance in a mutual company provided that, 
if assessments be not paid within thirty days after the levy of an as- 
sessment, the policy should be “null and void,” the policy became ipso 
facto void upon nonpayment within that time and not merely void- 
able, so that the company could not maintain an action to recover 
the assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 895-902; Dec. Dig. § 349.) 


FIRE INSURANCE—FORFEITURE—WAIVER. 


If, under the by-laws of a mutual fire insurance company, a fire policy 
became absolutely void and forfeited on nonpayment of an assess- 
ment within thirty days after notice, the company, by afterwards 
suing for the premium, did not waive the forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1026; Dec. Dig. § 388.) 


Appeal from Circuit Court, Multnomah County; Wm. N. 
Gatens, Judge. 

Action by the Mutual Fire Company of Portland against F. 
E. Maple. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


McALLIsTER & Upton and J. G. Ricwarpson, for Appellant. 
W. E. FarreELL and W. G. HEenpeErson, for Respondent. 


Eakin, C. J. 

This is an action to recover an assessment made by the Mutual 
Fire Company upon the holder of a fire insurance policy, which 
was issued on February 25, 1911, to defendant, indemnifying him 
for the term of one year against loss of certain goods by fire. 
The complaint alleges that an advance assessment was made on 
the policy in the sum of $25, payable in thirty days, pursuant to 
the by-laws of the company, no part of which has been paid; that 
plaintiff is q mutual company; and that each person receiving its 
policy agrees to be bound by its constitution and by-laws. The 
answer admits the facts as alleged in the complaint and avers 
that by-law No 8 provides that all assessments levied must. be 
paid within thirty days after notice thereof, and if not so paid 
that the policy of insurance shall be null and void; and that an 
action may be instituted for the collection of such assessment. 

[1] The contention of defendant is that the policy ipso facto 


* Decision rendered, Dec. 19, 1911. 119 Pac. Rep. 484. 
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became void, the assessment not having been paid by him within 
the thirty days after notice, and that plaintiff is entitled to a pro 
rata of the assessment for the time the policy was in force and 
no more, which amount he tendered to plaintiff before the com- 
mencement of the action, and deposited the same in court with 
his answer. 

Plaintiff’s contention, as stated in its brief, is, “the sole ques- 
tion for the consideration of the court in this appeal is as to 
whether the first above-mentioned provision (the forfeiture 
clause) rendered said policy absolutely void or simply voidable 
at the option of the plaintiff,” contending that it is only voidable ; 
that it may waive the default; and that the bringing of this ac- 
tion by it constitutes such a waiver. In other words, that the 
nonpayment of the assessment does not render the policy void, 
but voidable at the option of plaintiff. We cannot agree with 
this contention. Defendant was in default on March 28th. This 
action was not commenced until the 19th of August. By reason 
of such default the policy by its very terms could not have been 
collected prior to August 19th in case of a loss; and it is plain 
that for five months after the policy became inoperative defend- 
ant was without protection. 

[2] The commencement of the action did not waive the de- 
fault. ‘To constitute a waiver, defendant’s insurance must have 
continued during the time of the default. Such a waiver, as 
is here contended, might as well have been made at the expira- 
tion of the term of the policy, and defendant all that time have 
been without protection. It was not in plaintiff’s power to waive 
the forfeiture or to revive the policy by the act of bringing this 
action; there being no new agreement or even payment of the 
premium. 

The terms of the policy as to forfeiture are very different from 
those involved in the cases cited by plaintiff where the liability 
of the company is suspended during the default in payment, and 
may be revived by a subsequent payment. In this case the by- 
law makes the policy void for nonpayment, and that result is 
not dependent upon the action of the plaintiff, but is self-ex- 
ecuting. 

There is no conflict between the authorities cited by plaintiff 
and those cited by defendant. In cases where the forfeiture by 
the contract is made a condition of nonpayment, it is not depend- 
ent on or affected by the act of the company. Rood vs. Rail- 
way Passenger & Freight Conductors’ Mut. Ben. Ass’n (C. C.) 
31 Fed. 62; Lehman vs. Clark, 174 Ill. 279, 51 N. E. 222, 43 L. 
R. A. 648. But in cases where the nonpayment only suspends 
the liability of the company during the default, the policy is re- 
vived upon payment. Joliffe vs. Mutual Ins. Co., 39 Wis. I1J, 
20 Am. Rep. 35; American Ins. Co. vs. Klink, 65 Mo. 78. The 
latter cases are in benefit societies where the membership and 
the benefits are continuing, viz., death or disability benefits; 
while the risk in question here is upon a fire policy for a limited 
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period, and the by-laws of plaintiff contain no provision for 
reinstating the policy or making the forfeiture of it optional with 
the company. The effect of a clause, such as the one here in- 
volved, making the policy void for default in payment of a pre- 
mium, is discussed in a note to Kénnedy vs. The Grand Fra- 
ternity, 36 Mont. 325, in 25 L. R. A. (N. S.) 78, in which the’ 
annotator concludes from his review of the case that: “At the 
present time the rule, as laid down by the _best-reasoned 
cases, would seem to be that, if the contract is such that a breach 
of its conditions terminates it without affirmative action on the 
part of the company, nothing short of a new agreement supported 
by a good consideration will revive it, except conduct on the part 
of the company misleading the insured to his expense or harm, 
and therefore operating as an estoppel. A mere waiver is not 
enough.” 

In Lehman vs. Clark, 174 Ill. 279, 288, 51 N. E. 222, 225 (43 
L. R. A. 648), upon a similar clause in the contract it is held that 
“The provisions of the contract make the forfeiture a part of 
the contract, and a failure to pay within the time limited causes 
the forfeiture, and the contract is self-executing in creating the 
forfeiture.” 

We think this case comes clearly within the rule stated in these 
authorities, and the forfeiture clause is self-executing. As this 
is the only question presented for our consideration, it must be 
decided against plaintiff. 

Judgment is affirmed. 


————-—--$e@—-—_—___—_- 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First District. 


STEVENSON 
VS. 


SUN INS. OFFICE. (Civ. 867.)* 


BROKERS—AUTHORITY—CANCELLATION OF POLICY. 

Ordinarily the authority of an insurance broker terminates when he has 
placed insurance and delivered the policy to his principal, so that 
mere employment to secure insurance gives no authority to cancel the 
same. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


BROKERS—AUTHORITY—CANCELLATION OF POLICY. 

Authority to cancel a policy may be shown to have been conferred on an 
insurance broker, and, when shown, his acts or agreements in that 
behalf will be imputed to, and will be binding on, the insured. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


* Decision rendered, Oct. 20, 1911. Rehearing denied by Supreme Court, 
Dec. 18, 1911. 119 Pac. Rep. 520. 
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CANCELLATION—AUTHORITY OF BROKER. 


Evidence held to warrant a finding that insured in modifying an order 
given to an insurance broker for insurance, so as to reduce the amount 
from $30,000 to $25,000, authorized the broker to cancel a policy for 
$3,000, so as to effect the reduction. 


(For other cases, see Insurance, Dec. Dig. § 665. 


CANCELLATION—SURRENDER OF POLICY. 


Where an insurance broker was authorized to cancel $5,000 of plaintiff's 
insurance, and, pursuant to such authority, notified defendant of 
the cancellation of a $3,000 policy in which defendant acquiesced, 
the policy was canceled from the date of the notice, though the 
policy was not formally and physically surrendered until after a fire 
had occurred. 


(For other cases, see Insurance, Dec. Dig. § 236.) 


CANCELLATION—INSTRUCTIONS. 


In an action on a policy claimed to have been canceled before loss, an 
instruction that, if plaintiff’s insurance broker was directed to cancel 
any particular policy, he would be bound by the direction, but, if 
he was given a general and unqualified order to cancel so much of 
the insurance ordered as might be necessary to reduce the amount 
carried to $25,000, then the broker’s designation of the policy or 
policies to be canceled would be binding on plaintiff, and, if the minds 
of the parties met on the subject of cancellation, it was not necessary 
that it be physically delivered and surrendered prior to the fire, 
was proper. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


CANCELLATION—KNOWLEDGE OF INSURED. 


Where plaintiff ordered her insurance broker to reduce plaintiff’s insurance 
from $30,000 to $25,000, whether plaintiff knew that the original 
order to place $30,000 insurance had been « <ecuted before the order 
to reduce it to $25,000 was given was not material as a matter of law 
to plaintiff’s right to recover on one of the policies which the broker 
attempted to cancel in order to comply with the modified order. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal from Superior Court, City and County of San Fran- 
cisco; Frank J. Murasky, Judge. 

Action by Rebina Longwill Stevenson against the Sun In- 
surance Office. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


A. P. BLack and W. C. SHarPsTEIN, for Appellant. 
L. A. REDMAN, for Respondent. 
LENNON, P. J. 

The plaintiff brought this action to recover upon two policies 
of insurance. The case was tried with a jury, and this appeal 
is from the judgment rendered and entered upon a verdict which 
awarded the plaintiff the sum of $1,410.07 upon the first cause 
of action stated in her complaint, and in effect denied her the 
relief which she sought upon the facts stated in her second cause 
of action. The appeal, which was taken from the judgment only, 
is prosecuted under the provisions of section 941b, Code Civ. 
Proc. It was taken to the Supreme Court in the first instance, 
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and by that court transferred here for hearing and determination. 
The record before us is the judgment roll and a bill of excep- 
tions which purports to contain all of the evidence adduced at the 
trial. 

The first cause of action stated in the plaintiff’s complaint is 
founded upon a policy of fire insurance which called for $1,000 
on the stock, and $1,000 on the furniture and fixtures of the plain- 
tiff. To this cause of action the defendant interposed no defense. 
The second cause of action was stated upon a policy of insurance 
for $3,000 on a stock of merchandise, which was destroyed by 
fire on the 29th day of February, 1908. While admitting the ex- 
ecution and delivery of the policy, the defendant, as a defense to 
this cause of action, pleaded that “on February 28, 1908, the 
plaintiff and defendant agreed to cancel said policy, and said pol- 
icy was on said day, at the request of the plaintiff theretofore 
made, canceled by the defendant, and thereafter, in conformity 
with said agreement and cancellation, plaintiff surrendered said 
policy to the defendant.” 

The plaintiff excepted to the verdict at the time of its rendi- 
tion, upon the ground of the insufficiency of the evidence to sup- 
port it, and in that behalf clearly and succinctly specified the par- 
ticulars in which it was claimed that the evidence was insufficient. 
Those particulars in the form in which they were originally 
specified are incorporated in and plainly made a part of the duly 
authenticated bill of exceptions, which purports to contain all 
the evidence ; and, as the specifications of insufficiency fully noti- 
fied opposing counsel and the trial court of the precise points 
relied upon to support the appeal, the evidence and its sufficiency 
to maintain the judgment must be reviewed and determined. 

The circumstances surrounding the procurement of the policy 
in controversy were these: The plaintiff was the owner of a toy 
and notion store originally located in Post street in the city and 
county of San Francisco. The plaintiff was about to remove 
her business to a new location in Market street, and through her 
son and manager directed and authorized one Kenna, an insur- 
ance broker, to procure insurance upon incoming stock, which 
was to be installed in the plaintiff’s store at the new location. 
In accordance with his instructions, Kenna placed a portion of 
the insurance with the defendant, and the policy in controversy, 
covering merchandise to the amount of $3,000, was issued and 
delivered to the plaintiff, and remained in her possession until 
after the building and its contents were destroyed by fire. When 
the plaintiff’s stock of merchandise had been fully removed from 
the old to the new location, Kenna, by direction of the plaintiff’s 
manager, did what was necessary to have this policy transferred 
to the new location. The plaintiff, in addition to the $3,000 pol- 
icy sued on, had, through the agency of Kenna, placed and was 
carrying insurance in several other companies, aggregating the 
sum of $20,000. All of the various policies which covered the 
latter amount had not been written and delivered to plaintiff at the 

Vol. XLI.—84. 
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time the premises were destroyed by fire; but, shortly after the 
change of location was made, Kenna by letter informed plaintiff 
of the status of all of the insurance which she was carrying, and 
advised and notified her that he “was having the policies that were 
to be transferred canceled and reissued” so as to have all of the 
insurance expire at one time. After the receipt of this informa- 
tion, plaintiff's manager, while taking stock, concluded that it 
was not fully covered, and directed Kenna to increase the in- 
surance to $30,000. Upon receipt of this order Kenna placed the 
additional insurance, but did not immediately notify plaintiff of 
that fact. Later, however, when plaintiff had concluded taking 
stock, she found that $25,000 insurance was all that was neces- 
sary to protect her from loss by fire. Thereupon plaintiff’s man- 
ager called at the office of Kenna for the purpose of readjusting 
the amount of insurance originally ordered. Kenna was not at 
the office, and plaintiff's manager testified that he left an order 
with the clerk in charge to amend the previous order for insur- 
ance so as to have it read $25,000 on stock and $1,000 on furniture 
and office fixtures. However, the original order for insurance in 
the sum of $30,000, although not actually written in the form of 
policies, had been in fact executed by Kenna arranging for and 
securing covering notes, which bound the several companies 
undertaking the risks until such time as regular policies could be 
written and delivered. The order modifying the original re- 
quest for insurance as given by the manager of plaintiff was taken 
down in writing by the clerk of Kenna, and subsequently verified 
by Kenna in a conversation over the telephone with Stevenson. 
As communicated to Kenna, he understood the modified order to 
mean that the plaintiff desired to cancel $5,000 of the $30,000 
insurance already secured upon the stock of merchandise. In 
this behalf Kenna testified: “I had done this (procured the 
$30,000 on the stock) prior to February 27th, on which day I 
received an order through my assistant that Mr. Stevenson 
(plaintiff's manager) wanted $5,000 of insurance on the stock 
canceled, and to place $1,000 on furniture and fixtures. I got the 
order late on February 27th. On Saturday morning I went to 
the office of the office manager of the defendant, Mr. Henry, as 
was my practice at the end of the month, in regard to policies 
canceled. * * * I told Mr. Henry that Mr. Stevenson had 
ordered a part of their insurance canceled, and that the policy of 
$3,000, the policy in controversy, was canceled. Mr. Henry told 
me to obtain the policy and get it into the office to go along with 
the other cancellations before the books were closed for the 
month. I told him that I would. The fire occurred that night. 
* ¥* * There was a policy of $2,000 in defendant, which is the 
policy described in the first cause of action. I did not discuss 
with Mr. Henry the changing of the $2,000, but it was fixed 
in my mind to change that policy. The actual change (on the 
$2,000) was made after the fire. I then indorsed the policy to 
cover $1,000 on stock and $1,000 on furniture and fixtures. I 
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executed the order to give him $1,000 on furniture and fixtures 
by a rider on the $2,000 policy. I saw Mr. Stevenson on Mon- 
day after the fire. Before seeing him I arranged for an adjuster 
so that the loss could be adjusted without delay. I called upon 
Mr. Stevenson after I had arranged for the adjuster. I told him 
that I had canceled the $3,000 Sun policy and wanted it. * * * 
Mr. Stevenson obtained the policy and handed it to me. I told 
Mr. Stevenson that he was fortunate that the whole amount of 
$5,000 he had ordered canceled had not all been canceled, be- 
cause I had only attended to the canceling of the Sun policy. I 
had not time after getting his order to order the cancellation of 
any other policy. He thanked me for the interest I had taken 
in his loss and looking after him. I told him that the adjustment 
was going along. He made not a bit of objection to turning over 
the Sun policy to me and it has ever since been in the office of 
the defendant. * * * The order to cancel $5,000 on stock 
was never fully completed. There was not any cancellation of 
any policy except the Sun. Actually there was only a reduction 
to $26,000, so that they had $1,000 more than they would have 
had it their order had been completed.”” The defendant’s man- 
ager, Mr. Henry, in response to Kenna’s notification that the 
policy in controversy was canceled, clearly indicated his assent 
to the cancellation, and requested Kenna to procure the policy 
and include it in his report of cancellations for the month. Some 
time after the fire David B. Wilson, as the representative of the 
insurance companies, called upon the plaintiff’s manager for the 
purpose of adjusting the loss. At the request of Wilson, Mr. 
Stevenson, plaintiff’s manager, produced all the outstanding pol- 
icies so that they might be adjusted. The policy in controversy, 
however, was not among them, and nothing was said about it by 
Stevenson. At that time Stevenson told Wilson that he had but 
$26,000 insurance upon the property at the date of the fire, and 
that he had produced all of the policies of every company that 
he was insured in. 

It was conceded at the trial that Kenna was the agent of the 
plaintiff for the purpose of negotiating and placing the required 
insurance; but it is now urged upon behalf of the plaintiff that 
the evidence shows that Kenna’s employment was only that of a 
broker, and as such his authority extended solely to the placing 
of insurance, and not to its cancellation. With this contention we 
cannot agree. 


[1] It is undoubtedly the rule, as suggested by counsel for 
plaintiff, that ordinarily the authority of an insurance broker - 
terminates when he has placed the insurance and delivered the 
policies to his principal, and that under a mere employment to 
secure insurance no authority to cancel the same is given or 
implied. 

[2] Authority to cancel, however, may be shown to have been 
conferred upon the broker, and, when shown, his acts and agree- 
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ments in that behalf will be imputed to and are binding upon the 
insured. 

[3] The evidence in the case at bar is without conflict that 
the plaintiff’s original order for insurance in the sum of $30,000 
was in effect executed by Kenna before the modified order was 
given, and that Stevenson, the plaintiff’s manager, did not know 
at the time he gave the modified order whether or not the original 
order had been executed. Stevenson, in giving the modified order, 
proceeded—so he testified—‘“just exactly as if it (the original 
order) had not been executed by sending in a new order for 
$25,000 instead of $30,000.” In brief, all that was said, done, 
and understood by the plaintiff through her manager and Kenna, 
her agent and broker, warranted Kenna in the conclusion and 
belief that Stevenson, in the event that the original order had not 
been executed, wanted merchandise insurance only to the ex- 
tent of $25,000; but if, on the other hand, the original order had 
been executed, he wanted the merchandise insurance reduced to 
that amount. It is obvious that in either event the result to the 
plaintiff was the same, and the conclusion is unavoidable, it seems 
to us, that, if Stevenson intended to withhold from Kenna au- 
thority to cancel any particular policy of the insurance already 
placed, the general and unqualified order for a reduction to 
$25,000 would not have been given. However that may be, it is 
clear that the plaintiff’s modified order as conveyed to Kenna 
could not have been executed except by canceling one or more of 
the policies previously negotiated, and it necessarily follows that 
the modified order impliedly authorized and required Kenna to 
cancel so much of the insurance placed in the first instance not ex- 
ceeding $5,000, and without regard to any particular policy or 
company, which, if cancellation was necessary, would bring the 
total insurance of the plaintiff within the desired limit of $25,000. 
That Stevenson so understood the situation and fully recognized 
the fact that the policy in question had been actually canceled 
prior to the fire, may be fairly deduced from his acquiescence in 
the surrender of the policy after the fire for the express reason 
that it had been previously canceled. This deduction is strength- 
ened by the further fact that Stevenson not only failed to in- 
clude this particular policy in his list of adjustable insurance, 
but stated to the adjuster that at the time of the fire he had all 
told only $26,000 of insurance. It is true that Stevenson denied 
having surrendered the policy for the reason stated by Kenna, 
but Stevenson’s explanation of what occurred in that connection 
evidently was not accepted by the jury, and, in so far as his evi- 
dence conflicts in this and other particulars with the testimony 
adduced upon behalf of the defendant, it must be ignored upon 
this appeal. : 

[4] There is no merit in the contention discussed and urged 
by plaintiff that the contract of insurance in the case at bar can- 
not be considered as canceled merely because the policy in con- 
troversy was not formally and physically surrendered into the 
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possession of the defendant prior to the fire. A contract of in- 
surance must be governed and interpreted by the same rules 
which ordinarily apply to other contracts, and it will be enforced 
only according to the manifest intention of the parties. It is 
a self-evident proposition that a contract of insurance may be 
as readily rescinded, as it was made, by the mutual agreement 
of the parties or their authorized representatives; and, while the 
surrender of a policy of insurance by the insured and its accept- 
ance by the insurer is usually prima facie evidence of cancellation, 
yet a formal physical surrender is not absolutely necessary to a 
rescission and cancellation of the contract. The formal surrender 
and acceptance of the policy is at best a piece of evidence tend- 
ing to show a cancellation, and, if the fact of rescission is estab- 
lished (as we think it was in this case) by the mutual agree- 
ment of the parties, the rescission is as complete and effectual 
as if the policy had been actually indorsed “canceled,” and sur- 
rendered into the possession of the defendant. 

[5] It is claimed that the trial court erred in its charge to the 
jury wherein it was in substance declared that, if the jury found 
from the evidence that Kenna was directed to cancel any partic- 
ular policy, he would be bound by the direction; but, on the other 
hand, if the jury found that Kenna was given a general, un- 
qualified order to cancel so much of the insurance ordered as 
might be necessary to reduce the amount thereof to $25,000, then 
his designation of the policy or policies to be canceled would be 
binding upon the plaintiff; and (2), if the minds of the parties 
had met upon the subject of cancellation, it was not necessary to 
a valid cancellation of the policy in suit that it be physically 
delivered and surrendered to the defendant prior to the fire. 

The charge of the court upon these subjects is in harmony with 
our previously expressed understanding of the law of the case, 
and, as it accords with our conception of the evidence, we must 
hold that in these particulars the charge of the court was free 
from error. 

As heretofore indicated, we are of the opinion that, upon the 
whole case, the evidence was sufficient to justify the finding of 
the jury, which must be implied from their verdict, that the 
plaintiff had empowered and authorized Kenna to effect and 
cancel her insurance; and, this being so, the trial court did not err 
in charging the jury that the plaintiff would be bound by anything 
done by Kenna within the scope of his authority as the broker 
and agent of plaintiff. 

[6] Complaint is made of the refusal of the trial court to 
give, upon behalf of the plaintiff, a requested instruction which 
in effect required a verdict for the plaintiff if the jury found 
that, at the time the order to reduce was given, the plaintiff did 
not know Kenna had already executed the order first given. 
The record does not disclose any dispute upon the question of 
Stevenson’s knowledge as to whether or not the original order 
had been executed before the modified order was given. It 
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seems to be conceded that Stevenson had no information upon 
the subject, and that he did not seek to be informed thereon. ‘The 
order to reduce was absolute and unqualified, and, as it was to 
be executed in any event, we are unable to perceive how as a 
matter of law the knowledge or lack of knowledge on Steven- 
son’s part, in the particular stated in the requested instruction, 
could alter the situation, or modify the duties and responsi- 
bilities of the parties to the transaction. 

[7] The trial court did not err in admitting testimony as to 
the conversation had prior to the fire betwen Kenna and Henry, 
the defendant’s manager, with reference to the cancellation of the 
policy in controversy. This testimony tended strongly to show 
that the policy had been actually canceled before the fire, and it 
was properly admitted upon the theory, amply sustained by the 
evidence, that Kenna was the agent of plaintiff for the purpose 
of placing, and, if necessary, canceling a part of the insurance in 
question. 

The judgment appealed from is affirmed. 

We concur: Hall, J.; Kerrigan, J. 
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MARINE. 


SUPREME COURT OF MICHIGAN. 


MACATAWA TRANSP. CO. 
US. 


FIREMAN’S FUND INS. CO* 


MARINE INSURANCE—CONTRACTS—CONSTRUCTION. 

An application for insurance on a boat asked for location and descrip- 
tion of the buildings in which the boat would be laid up, and the 
answer was that it would be laid up in water at a bay. The policy 
stipulated that, while laid up, the boat should be “safely stored at 
outside,” and granted the privilege to lay up either afloat or ashore. 
Held, that the policy, construed as it must be with the application, 
signified that the boat should be stored outside of the shore afloat 
in the waters of the bay. 

(For other cases, see Insurance, Cent. Dig. §§ 1094, 1105; Dec. Dig. § 405.) 


MARINE INSURANCE — CONTRACTS — CONSTRUCTION—‘EX- 
POSING BUILDINGS.” 


Where an application for insurance on a boat gave 500 feet as the distance 
from “exposing buildings,” while laid up, and the policy stipulated 
that it was issued on the application, the term “exposing buildings” 
meant only such buildings as would tend to increase the risk, and 
might naturally be considered in fixing the rate. 


(For other cases, see Insurance, Cent. Dig. §§ 1094, 1105; Dec. Dig. § 405.) 


MARINE INSURANCE—CONTRACTS—LIABILITY. 


Where there was a continuing warranty in a policy on a boat that it 
should not be within 500 feet of exposing buildings, the policy was 
void, when, at the time of the burning of the boat, it was within 500 
feet of exposing buildings, though such buildings had no influence 
on the loss; but where exposing buildings had ceased to be such at 
the time of the fire, Comp. Laws 1897, § 5180, providing that no 
policy should be void for breach of any condition, if insurer had not 
been injured thereby, applied, and insured could recover on the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1094, 1105; Dec. Dig. § 405.) 

Ostrander and McAlvay, JJ., dissenting in part. 


° 

Error to Circuit Court, Ottawa County; Philip Padgham, 
Judge. 

Action by the Macatawa Transportation Company against the 
Fireman’s Fund Insurance Company. There was a judgment for 
plaintiff, and defendant brings error. Reversed and new trial 
ordered. 


_ Argued before Moore, C. J., and Ostrander, Bird, McAlvay, 
Brooke, Blair, Stone, and Steere, JJ. 


* Decision rendered, Jan. 30, 1912. 134 N. W. Rep. 193. 
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Gore & Harvey (George A. Farr, of counsel), for Appellant. 

DiEKEMA & KouyEN (Arthur Van Duren, of counsel), for 
Appellee. 

Buair, J. 

This is an action upon a marine insurance policy covering the 
gasoline launch Holiday. The survey contained the following: 

“55. Boat will probably be laid up and not in use from (sea- 
son for which boat is to be in commission and for which insur- 
ance other than fire is to apply) October 1, 1908, to July 1, 
I P * * * 

“58. Give location and describe fully the building in which the 
boat is contained while laid up. In water at Macatawa Bay. 

“s9. Give distance in feet to exposing buildings. 500 feet. 

“Tl hereby make application for insurance on my Gasoline 
Power Boat, and agree that the statements made above are true 
and that during the continuance of the insurance to be written 
on this application (both of the original policy and any renewals 
thereof) the property shall be and remain in all respects as above 
set forth, and that the foregoing shall be deemed and taken as 
promissory warranties. 

“[Signed] Macatawa Resort Co., by S. A. Miller, Prest., by 
F. Van Ry. Master, at Chicago, Ill.” 

The policy contained, among other clauses, the following: 
“Warranted that the vessel shall not be engaged in navigation 
from October Ist to June Ist, and that when laid up and out of 
commission, shall be safely stored at outside,” etc. “Privileged 
to lay up either afloat or ashore. * * * This insurance is 
accepted by the assurers, and this policy is issued on the writ- 
ten application of the owner, now on file in the office of the as- 
surers, which application is warranted by the assured to be true, 
and is accepted by both the assured and assurers as a part of 
this policy. Countersigned at St. Joseph, Mich., this 22d day of 
June, 1908. Chas. A. Newton & Co. Fireman’s Fund. ———, 
Agent.” 

The boat was laid up in September in one of the twelve stalls 
of the plaintiff’s boathouse, where she was either fired by an 
incendiary or by spontaneous combustion, and almost totally de- 
stroyed during the early morning hours of September 19, 1908. 
The boat was removed from the shed and beached, and no part of 
the shed took fire. The boathouse was 15 feet from the shore 
and in comparatively deep water. Defendant gave notice of 
special defense that plaintiff violated the warranties above quoted 
as to the location of the boat and as to the distance from ex- 
posing buildings. At the close of the testimony, defendant’s 
counsel moved for an instructed verdict, which was denied, the 
case submitted to the jury, and verdict rendered for plaintiff 
for the agreed amount of the loss. Defendant insists that it was 
entitled to an instructed verdict for the reason that the policy 
was avoided by the continuing breach of the promissory war- 
ranties as to location and exposures. 
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[1] Concerning the warranty as to location, the court in- 
structed the jury that there was no breach, and this instruction 
raises one of the important questions in the case. Defendant’s 
counsel contend that: “ ‘Outside’ is a plain stipulation that the 
property should be stored outside of any shed or building.” In 
considering the meaning to be given to the word “outside,” as 
used in the policy, the policy and application must be read to- 
gether. The word is not used in the application, and the only 
reference to the location is in answer to question 58, which asks 
for the location and description of the building in which the boat 
will be laid up. Applying the answer to the question, it is that 
the boat while laid up will be in a building in water at Macatawa 
Bay. The printed policy grants the privilege “to lay up either 
afloat or ashore,” and the written word “outside” after the 
printed words “shall be safely stored at,” when construed in 
the light of the application, naturally signifies that the boat was 
to be stored outside of the shore, as she actually was stored 
“afloat” in the waters of Macatawa Bay and outside of the shore. 

[2] Concerning the warranty as to exposing buildings, the 
court charged the jury as follows: “I charge you that what is 
meant by the word ‘exposing’ or ‘exposure’ as used in insurance 
matters means openness to danger accessibility to anything that 
may affect especially detrimentally. The words ‘exposing build- 
ings’ mean building erected and occupied for the use therein of 
dangerous elements, as fire, whereby the exposure is increased. 
A building per se—that is, a building in itselfi—is not an ex- 
posing building. It is the use to which the building is put that 
determines whether or not it is an exposing building; and if 
you find that at the time of the burning of the Holiday, this 
launch, there was no building within five hundred feet erected 
and occupied for the use therein of dangerous element, as fire, 
and where such dangerous element was used, there was no ex- 
posing building within five hundred feet, and the terms of the 
application and policy were not violated in that respect. Now 
that is a question for you to say, whether there is any proof in 
this case to show, under the definition that I have given you of 
‘exposing buildings’ that there were any exposing buildings with- 
in five hundred feet; that is a question for you to determine, 
whether the buildings you have heard spoken of here, under the 
definition I have given you of exposing buildings, did increase the 
danger, or were any element of danger under the meaning of 
this term here ‘exposing buildings.’ ” 


We regard this instruction as a correct exposition of the law 
as applied to the contract of the parties in this case. The ques- 
tion in the application did not require the distance in feet to all 
buildings, but only to “exposing buildings,” which would tend to 
increase the risk and might naturally be considered in fixing 
the rate. Burleigh vs. Insurance Co., 90 N. Y. 220; Davis vs. 
Insurance Co., 81 Iowa, 496, 46 N. W. 1073, 10 L. R. A. 359, 
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25 Am. St. Rep. 509; Wilson vs. Insurance Co., 29° U. C. C. 
r. S66. 

[3] The court further instructed the jury as follows: “Coun- 
sel has stated to you something with reference to the statute in 
this state, being section 5180 of Miller’s Compiled Laws of 1897. 
This statute provides that no policy of fire insurance shall here- 
after be declared void by an insurance company for the breach 
of any condition of the policy if the insurance company has not 
been injured by such breach or where such loss has not occurred 
during such breach and by reason of such breach of condition; 
and I charge you that to prevent a recovery on the part of the 
plaintiff in this case it is not only necessary for you to find that 
said boat was laid up within five hundred feet of an exposing 
building, but you must further find that the insurance company 
has been injured thereby, or that the loss has occurred while 
said boat was so laid up and by reason thereof.” 

We are satisfied that where, as in this case, there is a con- 
tinuing promissory warranty, the rule laid down by this court 
in King vs. Concordia Fire Ins. Co., 140 Mich. 258, 103 N. W. 
616, applies. 

Under this rule, if there were exposing buildings within five 
hundred feet at the time the Holiday burned, the policy would 
be avoided, regardless of the fact that such exposing buildings 
had clearly no influence upon the loss. If, however, there were 
exposing buildings at the time the boat was laid up, and they had 
ceased to be exposing buildings at the time of the fire, the statute 
would apply. Whether any of the buildings within five hundred 
feet were exposing buildings, as defined by the court, at the time 
the Holiday was burned should not be difficult of determination 
upon another trial. 

The judgment is reversed, and a new trial ordered. 

Moore, C. J., and Steere, Brooke, and Stone, JJ., concurred. 


OSTRANDER, J. 

The president of plaintiff testified that within 250 feet of the 
boathouse in which the launch was laid up there were five or 
six boathouses, constructed of wood, in size 30x18 or 30x16 feet. 
The boathouse of the plaintiff was constructed of wood. He 
further testified that the engine or power house of plaintiff was 
about 60 or 70 feet away, the icehouse 50 or 60 feet away, the 
interurban freight depot 40 or 45 feet away, and five cottages 
were within 250 feet. It is said in the brief for plaintiff that it 
was not possible to place the launch 500 feet away from any 
building, on the shore or in the water, upon the property of plain- 
tiff or adjacent to it. The promissory warranty given with the 
application for the policy was in effect that there were no ex- 
posing buildings within 500 feet. Under the definitions and in- 
structions given by the court, the jury found there was no breach 
of the warranty. Referring to the case of Burleigh vs. Gebhard 
Ins. Co., go N. Y. 220, cited in the opinion of Mr. Justice Blair, 
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it will appear that the warranty was that the insured building was 
‘detached at least one hundred feet.” It was said: “The brevity 
of the language requires that something be added to complete 
and elucidate the meaning. The phrase may mean detached 
one hundred feet from any other building whatever its size or 
character. This would be a rigorous and severe interpretation, 
most favorable to the insurer and operating harshly upon the 
insured. So construed, it would make anything which could be 
deemed a building, however small or insignificant, as an icehouse, 
or privy, or open shed, within the prescribed distance, operate 
as a breach of the warranty. If a construction so literal or severe 
in intended by the insurer, he should at least say so by apt and 
appropriate language, and not ask the courts to supply it by in- 
tendment. If it be granted that such small and insignificant 
structures were not meant, and should be treated as if they did 
not exist, the question would remain how small and how in- 
significant must they be to be disregarded, and how large and 
of what character to justify a conclusion of breach of the war- 
ranty, and where and upon what principles is the line to be drawn 
between buildings strictly such, but proper to be disregarded, and 
those whose presence breaks the warranty. These questions can 
be wisely answered in but one way. ‘The test must be whether 
the building within the distance named is or is not an exposure 
which increases the risk. One which does not can scarcely be 
supposed to come within the warranty, unless such result is in- 
dicated by explicit language which will bear no other reason- 
able interpretation. No such language is contained in these pol- 
icies, and when the courts are asked to supply a defect and com- 
plete an imperfect phrase, they should remember that the neces- 
sity is the fault of the insurer, and construe the language in view 
of the natural understanding of the parties, and with justice to 
both. Declining to hold the phrase in the policy to be meaning- 
less and void, we are compelled to choose betwen two con- 
structions ; the one rigorous and hard and producing a forfeiture, 
and the other natural and reasonable and supporting the ob- 
ligation. We have heretofore decided that in such case the latter 
construction is to be preferred. Baley vs. Homestead Fire Ins. 
Co., 80 N. Y. 21, 36 Am. Rep. 570. We hold, therefore, that the 
warranty in this case was that no other building, of such size 
and character, as to constitute an exposure and increase the fisk, 
stood within one hundred feet of the storehouse.” 

The case of Wilson vs. Standard Ins. Co., 29 U. C. C. P. 308, 
was determined upon the point that there was no warranty. In 
Davis vs. Western Home Ins. Co., 81 Iowa, 496, 46 N. W. 1073, 
io L. R. A. 359, 25 Am. St. Rep. 509, the policy was to become 
void if there “be any change in the exposure by the erection or 
occupation of adjacent buildings, or by any means whatever in 
the control or knowledge of the assured.” The policy covered 
corn in cribs. The assured caused or permitted a corn sheller, 
operated by steam power, to be placed near the cribs and used 
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to shell the corn. In its use fire was communicated to the cribs. 
The trial court instructed the jury that the exposure referred to 
in the policy, “in order to avoid the policy, must be by the erec- 
tion or occupancy of an adjacent building, or by some means of 
like character; that is, some permanent erection or structure 
must have been placed in proximity to the crib which contained 
the corn, or the occupancy of some building standing at the time 
the policy was issued, adjacent to the said crib, must have been 
changed so as to increase the hazard.” 

There was the further specific instruction that the use of the 
corn sheller was not within the prohibitory clause of the policy. 
In holding the instruction: to be erroneous, and in construing the 
policy, it is said that exposure from “the erection or occupation 
of adjacent buildings” is especially prohibited by specific lan- 
guage; exposure “by any means whatever” by general language. 

“The condition of the policy under consideration is against ex- 
posures. The erection or occupation of adjacent buildings is 
specially named as causes producing exposure. In the general 
language, exposures, ‘by any other means whatever within the 
control or knowledge of the assured,’ are forbidden. The special 
words forbid ‘the erection and occupation of adjacent buildings’ 
so as to change or increase the exposure. If they are erected and 
occupied for the use therein of dangerous elements, as fire, the 
exposure is increased. Now it is the use of the element of fire, 
or other dangerous thing, that is provided against. It is plain 
that the buildings per se are not exposures, and it is equally 
plain that anything which causes the use of fire or other dan- 
gerous elements, by which a building is made an exposure, is 
ejusdem generis. The rule as applicable to this case does not 
mean that the cause of an exposure, contemplated by the general 
words of the condition, shall be buildings or something of the 
same nature or character, but shall be ejusdem generis, of the 
same nature, kind, or character, in causing exposure to fire. In 
our opinion the condition of the contract has not regard to the 
form, substance, use, or character of the thing creating the ex- 
posure. But anything in which fire is used so as to be dangerous, 
or any occupation when it is so used, or any acts, habits, or 
customs endangering the insured property, which are within the 
control or knowledge of assured, causes an exposure within the 
meaning of the conditions of the policy under consideration.” 

In the case at bar, the assured was asked to “give distance in 
feet to exposing buildings.” It seems to me there could have 
been no misunderstanding of the meaning and purpose of the 
question. It means how near to the property at risk were there 
buildings which in their size and character exposed the risk, 
made it less safe, might communicate fire to it if they burned. 
The parties were bargaining for indemnity against loss by fire. 
The information asked for was “how will the risk stand with 
reference to exposures to fire from other buildings.” The in- 
formation given was that there are no buildings within five hun- 
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dred feet of such size and character as to expose the risk to 
hazard if they shall burn. This is the idea conveyed to my mind 
by the decision in Burleigh vs. Gebhard Ins. Co., supra. To 
say that a barn constructed of wood, filled with combustible 
material, does not expose an adjacent dwelling, or barn, when 
the chances of loss by fire are considered, would be to state what 
no man believes. So, if a factory building, constructed of wood, 
in which no fire was ever permitted to enter, stood near a dwel- 
ling or another factory. Upon this point I am impressed that 
the learned trial judge was in error. I agree with my Brother 
Blair upon all other points. If the conclusions I have stated 
are sound, the judgment should be reversed and no new trial 
granted. 

McAlvay, J., concurred with Ostrander, J. Bird, J., being ill 
took no part in the decision. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Crrcult. 


MERCHANTS’ & MINERS’ TRANSP. CO. 
vs. 


ROBINSON-BAXTER-DISSOSWAY TOWING & TRANSP. CO. er at. 


GENERAL CHEMICAL CO. 


ws. 


MERCHANTS’ & MINERS’ TRANSP. CO. er At. 


MERCHANTS’ & MINERS’ TRANSP. CO. er at. 


vs. 


GILDERSLEEVE et at. (Nos. 920, 921, 922.)* 


PAYMENT OF LOSS—SUBROGATION OF INSURER—“AS- 
SURED.” 


A towing company, owner of a tug and barges, procured an open policy 
of insurance “for the account of whom it may concern” on all 
lawful goods on board barges owned by it “against any and all 
risks and perils of fire and inland navigation and transportation, 
property of the assured or held by them in trust or custody as 
freighter, forwarder, bailee or common carrier.” In accordance with 
the provisions of the policy, the company procured a certificate 
thereunder covering the cargo of one of its barges, “loss if any pay- 
able only to the order of” the owner of such cargo. Under an agree- 
ment between them, it paid the premium on the certificate, and added 
the amount to the freight. The certificate also contained the fol- 
lowing: “It is agreed that upon the payment of any loss or damage 


* Decision rendered, Nov. 20, 1911. 191 Fed. Rep. 760. 
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the insurers are to be subrogated to all the rights of the assured under 
their bills of lading or transportation receipts to the extent of such 
payments.” While in tow of the company’s tug the barge was sunk 
in collision, and the cargo was a total loss; the tug and the second 
vessel both being held in fault for the collision. The insurer paid 
the loss to the cargo owner. Held, that within the meaning and 
intent of -the certificate the cargo owner, which paid the premium, 
was the “assured,” and that the insurer was entitled to be subrogated 
to its right of recovery as against both vessels. 


(For other cases, see Insurance, Cent. Dig. § 1506; Dec. Dig. § 606.) 
(For other definitions, see Words and Phrases, vol. I, pp. 591, 592.) 


Appeal from the District Court of the United States for the 
District of Rhode Island. 

Suit for collision by the Merchants’ & Miners’ Transportation 
Company against the Robinson-Baxter-Dissosway Towing & 
Transportation Company and others. Decree for respondents 
and libelant appeals. Affirmed. Suit by the General Chemical 
Company against the Merchants’ & Miners’ Transportation 
Company and others. Decree for respondents and libelant ap- 
peals. Reversed. Suit by Louis Gildersleeve and others against 
the Merchants’ & Miners’ Transportation Company and others. 
Decree for libelants, and respondents appeal. Affirmed. 


Before Colt and Putnam, C. J., and Aldrich, D. J. 


FRANK HEALy (Daniel H. Hayne, on the brief), for Mer- 
chants’ & Miners’ Transp. Co. 

SAMUEL Park (Carpenter & Park, on the brief), for Robin- 
son-Baxter-Dissosway Towing & Transportation Co. 

Dre LAGNEL BERIER (James J. Macklin, on the brief), for 
General Chemical Co. and others. 


Putnam, C. J. 

These appeals arose out of a collision on the Providence river, 
on a bright, moonlight, calm night, between the steamer Powhatan 
and a barge in tow by a tug owned by the Robinson Towing Com- 
pany, named in these proceedings. The Powhatan was going out, 
and the tug and tow coming in. The tow consisted of two barges, 
one the Ira L. Allen towed on a line about 300 feet aft of the tug, 
and the other the Elheurah, towed on a line after the Allen. The 
Powhatan came in collision with the Allen, and thereupon the 
Elheurah caught up with the Allen, and by the collision between 
the two barges both were sunk. 

[1] There is no question about the fault of the tug, and the 
main question is in regard to the alleged fault of the Powhatan. 
The essential facts are stated in the following extract from the 
opinion of the learned judge of the District Court. 

“The Powhatan was going at slow. speed under one bell, 
probably about six or seven miles an hour. After passing 
Fuller’s Rock, and just before reaching buoy No. 11, she sighted 
the Baxter and her tow, which were well below Pomham Light. 
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She blew one whistle, which was immediately answered by one 
whistle from the Baxter. 

“At the exchange of signals the vessels were nearly a mile 
apart. The Powhatan directed her course to the right of the 
channel without reducing her speed until near buoy No. 9, when 
her engines were stopped. She was then less than a quarter of 
a mile from the place of collision, and at this time it must have 
been evident to the officers of the Powhatan that the tug and 
her tow were well over to the westerly side of the channel, and 
that for the Powhatan to continue her usual course to the right 
of the channel would involve risk of collision. 

“The fault of the Baxter in proceeding with her tow toward 
Providence up the narrow and crooked channel, well over on the 
westerly side of the channel, is clearly established by the loca- 
tion of the wreck, which was somewhat eastward of the place 
of collision. It is clear that she took that side of the channel 
which lay on her port hand, instead of that side which lay on 
her starboard hand in direct violation of the following provision 
of the inland rules :— 

“ “Sec. 25. In narrow channels every steam vessel shall, when 
it is safe and practicable, keep to that side of the fairway or 
mid-channel which lies on the starboard side of such vessel.’ 30 
Stat. 1o1 [U. S. Comp. St. 1901, p. 2883]. 

“Off Pomham the channel is 700 or 800 feet wide and navi- 
gable close up to Pomham Rocks, yet the tow was so near ‘the 
extreme western edge of the dredged channel as to put the 
Powhatan in peril of grounding, had she attempted to go much 
farther to the west. 

“The question of the Powhatan’s fault is more difficult. 
When she stopped her engines, just before reaching buoy No. 9, 
it must have been evident that the tow was so far to the westerly 
side of the channel that it would require considerable time for 
the tug to pull her tow over to the easterly side. Capt. Ryan, 
of the Powhatan, says that, when he got down to buoy No. 9, 
he hauled to south half east, and that his vessel headed that way 
up to the time of the collision. He stated that she ran on for 
about a minute; that she then reversed slowly for about a min- 
ute, and then backed full speed from two to two and a half min- 
utes, and that then the Allen ‘impaled herself’ upon the stem of 
the Powhatan; that he still continued to back, possibly a minute, 
and released his ship of the obstruction, and then stopped. He 
testifies that his vesel was under sternway, moving up the river, 
at the moment of collision. 

“Just before the collision the Baxter passed the Powhatan 
from 50 to 75 feet to the eastward, and Greene, master of the 
Baxter, testified that he then saw from the water at the Pow- 
hatan’s stern that she was backing. The evidence as to the 
speed of the Powhatan at the moment of the collision is very 
conflicting. Ryan says that his vessel had sternway and was 
moving up the river; Thorsen, that the Powhatan passed the 
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Baxter at a speed of about seven miles. Upon a consideration 
of the entire evidence, I am of the opinion that the Powhatan’s 
speed had been very considerably reduced at the moment of 
collision, and that the question of her fault depends upon 
whether she did not delay too long in reversing. The evidence 
preponderates to the effect that the engines were stopped near 
buoy No. 9, some 1,200 or 1,300 feet from the place of collision, 
and that she ran on under her headway at least 600 to 700 feet 
before reversing, and that then she began to back slowly. She 
was then not more than 500 or 600 feet from the place of col- 
lision with the Allen, and not much more than half her ship’s 
length from the Baxter. The Baxter was then on her port bow, 
and the Allen was nearly ahead and not following the tug, but 
still swinging, possibly diverted to port by the quick water from 
the easterly movement of the tug. The situation was then criti- 
cal, and called for immediate reversal full speed astern. 

“It was reasonable to expect that the Baxter would do much 
more than she did to get her proper side of the channel, and it 
is quite probable that the master of the Powhatan did not an- 
ticipate such obstinate insistence on the wrong course as that 
of which the Baxter had been guilty; but, according to Ryan’s 
own statement, he continued backing at slow speed for a full 
minute before giving the order full speed astern. 

“It was probably good judgment to stop rather than to pro- 

ceed, and the only question of fault which I think is of conse- 
quence in relation to the Powhatan is whether she did not un- 
reasonably delay in reversing. That it was quite possible for 
the Powhatan to have stopped entirely and to have acquired 
sternway before the collision is apparent from her contention 
that she did in fact do so. As I find from all the testimony 
that she was still under a considerable headway, it follows that 
she did not do what it is claimed on her behalf to have been the 
proper course.” 
_ The result was that the District Court held both the tug and 
the Powhatan in fault, and no damage accrued to either of them; 
but the barges which were sunk were held by independent 
ownership, and the decree of the District Court divided the 
damage to them between the two steam vessels. 

The findings by the District Court were not strictly in accord- 
ance with the pleadings, but no point was made on this record 
on that account. Also, it is not claimed that the navigation was 
such as to cause any probable danger to the Powhatan by re- 
versing, as the District Court thinks she should have done. Ap- 
parently, therefore, she was not in extremis in the ordinary 
sense of the term. Yet it is insisted that Capt. Ryan, her master, 
was vigilant, and was a very experienced and competent naviga- 
tor; and there is, on the whole, much to be said in favor of the 
proposition that the circumstances were such that the marine 
law excuses the mistake made by him. On the other hand, in 
the state of the weather as we have explained it, everything was 

















Marine.| Merchants’ & Miners’, &c., vs. Robinson, &c. 541 





open to Capt. Ryan, and there was ample opportunity for him 
to act with cool judgment, so that the question is so close that, 
in view of the numerous expressions of the Supreme Court with 

reference to the weight to be given to findings of fact of the 

court of first instance, we would not be justified in reversing 

the District Court in this particular. 

[2] The only other question arising on the record is that of 
subrogation in behalf of the underwriters on the cargo of the 
Allen, who paid full insurance thereon. The District Court 
found that the underwriters were not entitled to subrogation 
against either the tug or the Powhatan, basing this conclusion 
upon the proposition that the assured were the owners of the 
tug, who were also the owners of the Allen; and it evidently 
yielded to the claim of the tug and the Powhatan that the case 
is governed by Wager vs. Providence Insurance Company, 150 
U. S. 99, 14 Sup. 55, 37 L. Ed. 1013. The view we take is that 
the. case ts governed by well settled rules of the law of subroga- 
tion, which law rests on broad equities, and is entirely aside 
from any technicalities. It finds its origin in the Roman law, 
and, even so far as now recognized by the common law, came 
through equity, and not from the common law to equity. Judge 
Story says at section 635 of the first volume of his work on 
Equity Jurisprudence :— 

“It is not improbable that this doctrine of marshaling se- 
curities or funds, which under another form had its existence 
in the Roman law, and was therein called subrogation or sub- 
stitution, was derived into the jurisprudence of equity from that 
source, as it might well be, since it is a doctrine belonging to 
an age of enlightened policy, and refined although natural 
justice.” 

It follows, therefore, that, applying the doctrine of subroga- 
tion, no attention should be paid to technicalities which are not 
of an insuperable character, but the broad equities should al- 
ways be sought out as far as possible. It is also well settled 
that the same general rules apply to the interpretation and ap- 
plication of policies of marine insurance. 

[3] The cargo of the Allen, which was totally lost, belonged 
to the General Chemical Company, and was fully insured by 
the Firemen’s Fund Insurance Company. The policy having 
been fully paid, the underwriters assumed to be subrogated to 
the rights of the Chemical Company against both the tug and 
the Powhatan. The libel was filed by the General Chemical 
Company. There is no intervention of record by the under- 
writers, but the proceeding on the libel was prosecuted by them 
in their own behalf. Little attention is paid in admiralty to 
such technicalities when the entire case is fully before the court. 

The basis of the conclusion of the District Court on this libel 
seems to be that the owners of the tug were the insured, and not 
the General Chemical Company. If such had been the fact, 
Wager vs. Providence Insurance Company might apply. The 
Vol. XLI.—86. 
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only point decided there was that, where a bill of lading pro- 
vides that the carrier should have the benefit of any insurance, 
this excludes the right of the insurer to subrogation against the 
carrier, and also that, when the carrier is actually the party in- 
sured, the underwriters have no right to recover against him. 
These are well-settled principles of law, although facts like 
those which occurred in that case have raised some confusion as 
to the question whether or not the underwriters are liable to the 
carrier where the bill of lading contains provisions such as we 
have stated. We regard it, however, as now settled that, unless 
the underwriter reserves in its policy a positive right as against 
such a provision, the underwriter can claim to be subrogated to 
only such rights as the owner of the cargo or carrier may have, 
and his right to subrogation is limited accordingly. Hartford 
Insurance Company vs. Chicago Railway Company, 175 U. S. 
91, 98, 99, 20 Sup. Ct. 33, 44 L. Ed. 84, only reiterates general 
propositions on these topics. 

In the present case the owners of the tug had an open policy 
“for the account of whom it may concern” on all lawful goods 
on board barges owned by them “against any and all risks and 
perils of fire and inland navigation and transportation, property 
of the assured or held by them in trust or custody as freighter, 
forwarder, bailee or common carrier,” like policies obtained by 
commission merchants on goods owned by them and those con- 
signed to them. Such policies may cover not only the special 
property interest of the assured, but also the general property 
interest of the bailors, whether shippers or consignors, for 
the. especial relief of the carrier or commission merchant 
where the loss is through the fault of either, and for the 
special benefit of the owner of the cargo or of goods consigned 
where the loss is without fault of the carrier or consignee. 
Under such a policy, according to the common understanding, both 
the general owner and the special owner or bailee may be among 
those “concerned,” and are covered thereby. 

The policy further provided: “All entries to be made in the 
passbook prior to any loss to the vessel or cargo.”’ A proper entry 
was made on the passbook as to the cargo of the Allen, as pro- 
vided in the open policy, and a certificate issued accordingly for 
$16,555, “loss if any payable only to the order of the General 
Chemical Company.” The certificate also contained the following : 

“It is agreed that upon the payment of any loss or damage the 
insurers are to be subrogated to all the rights of the assured 
under their bills of lading or transportation receipts, to the ex- 
tent of such payments. It is understood and agreed that in case 
any agreement be made by the assured with any carrier by which 
such carrier stipulates to have, in case of any loss for which he 
may be liable, the benefit of this insurance, then and in that 
event, the insurers shall be discharged of any liability for such 
loss hereunder.” 

It was said by the learned judge of the District Court that by 
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this certificate the General Chemical Company was not insured, 
but was merely the payee in case of loss. Nevertheless, the ex- 
tract from the certificate which we have given describes it spe- 
cifically as the assured, and provides that the underwriters should 
be subrogated to its rights as such. The extract, in using the 
word “assured,” means, of course, the General Chemical Com- 
pany, because this is immediately followed by the words “under 
their bills of lading or transportation receipts,” which can have 
no reference except to the owner of the cargo. Not only does 
this certificate describe the General Chemical Company as the 
assured, but the specific facts bring it clearly within the ex- 
pression “to whom it may concern,” and therefore establishes 
it as the assured. The correspondence in the record between the 
owners of the tug and the representatives of the owner of the 
cargo contains a proposition from the former to the latter that 
the insurance on the cargo might be effected by the owners of 
the cargo, or by the owners of the tug for the account of the 
former, the premium to be additional to the freight named in 
the letter. As the owners of the tug paid the premium, and the 
premium was added to the freight and paid by the owners of 
the cargo, this establishes beyond question that the policy was 
intended to protect the owners of the cargo, and brought them 
within the description of “whom it may concern.” This was 
_ necessary, because, while the owners of the cargo might be pro- 
tected to a certain extent against the negligence of the owners 
of the tug, there were marine risks for which the owners of 
the tug were not liable, and against which the former also 
needed protection. 

It is true that the two papers—that is to say, the policy and 
the certificate—are to be taken as one instrument for the present 
purposes, to the same effect as if the certificate had been in- 
dorsed on the policy. Under those circumstances, the owners 
of the tug might still be also insured, as the holders of the pol- 
icy. The breadth of meaning to be given to the words “to whom 
it may concern” is clearly illustrated in Hooper vs. Robinson, 
98 U. S. 528, 25 L. Ed. 218, and in Hagan vs. Insurance Com- 
pany, 186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229. It is fully 
stated in Phillips on Insurance (5th Ed.) § 383 and sequence. 
We refer especially to sections 384 and 385, as follows :— 

“Sec. 384 The intention of party who orders the policy de- 
termines who are the ‘concerned’ under a general description; 
though those intended are not known by the broker who effects 
the policy, or by the insurer, to be so. 

“Sec. 385. The rule, that an insurance ‘for whom it may con- 
cern’ will avail in behalf of the party for whom it is intended, 
does not mean that any specific individual must be intended. It 
is enough that the agent, and the insurers, intend it for any 
party or parties who have an insurable interest. If the insurance 
is ordered, then its application is governed by the intention of 
the party who originally gives the order; if it is not ordered, 
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its application will be to the interest of the party intended by 
the one effecting it, whether himself or another. But he may 
intend it for whatever party shall prove: to have an insurable in- 
terest in the specified subject, in which case it will be applicable 
to the interest of any person subsequently ascertained to have 
such an insurable interest, who adopts the insurance. 

“A valid insurance may, therefore, be made between parties, 
both of whom are at the time ignorant of the specific persons 
to whose interest it is applicable.” 

The question in our minds is not whether the General Chem- 
ical Company was insured, but whether the owners of the tug 
were likewise insured for present purposes. The necessity of 
insurance was of course, a mixed question. The owners of the 
cargo especialy needed it with reference to the perils of the sea, 
and other perils for which the owners of the tug were relieved 
either by the law or by the bill of lading, while the owners of the 
tug needed it for protection against loss arising from their own 
negligence. Bearing in mind that the owners of the tug held the 
open policy, while the owners of the cargo were protected only 
by the certificate accompanying the same, and that the insurance 
was effected through the hand of the owners of the tug, it 
might not be absurd to suppose that the owners of the tug in- 
tended to protect themselves against claims of the class involved 
here; but, under the circumstances, it is plain that they did not 
so protect themselves. They paid no premium out of their own 
pockets, and they are not entitled to claim the benefit of in- 
surance for which they did not pay or agree to pay. It is said 
that they had a separate policy covering the ordinary towage 
risks. If they had, the question here, so far as the tug is con- 
cerned, would probably come down ultimately to one between 
the underwriters on the open policy and the policy covering the 
towage risks, and not between the underwriters under the open 
policy and the tug. This, however, is a matter with which we 
have no occasion to concern ourselves. The Firemen’s Fund In- 
surance Company has full right of subrogation against the tug and 
against the Powhatan, neither of which were insured so far as the 
Firemen’s Fund Insurance Company is concerned, a right which in 
this case was clearly protected by the certificate from which we 
have fully quoted. 

The rules which we have stated as to subrogation are so well 
settled that we need not cite authorities therefor; but it will be 
interesting for any one to examine in this connection 4 Joyce 
on Insurance (Ed. of 1897) § 35 and sequence, 1 Arnold’s 
Marine Insurance (8th Eng. Ed.) § 1225 and sequence, and 
Tyser’s Loss under Policies of Marine Insurance (1894) § 269 
and sequence. 

[4] Therefore the only question remaining on this branch of 
these appeals is whether the Firemen’s Fund Insurance Company 
shall have a decree for the full amount against the Powhatan. 
Representating an innocent party, it is entitled to hold both the 
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Powhatan and the tug until its loss is made good. As, however, 
there is no suggestion that the tug is not pecuniarily responsible, 
under the circumstances, to make good its one-half of the loss 
of the Firemen’s Fund Insurance Company, the decree, so far 
as these underwriters are concerned, will be substantially the 
same as that directed in The Virginia Ehrman, 97 U. S. 309, 
317, 24 L. Ed. 890, and in The Sterling, 106 U. S. 647, 1 Sup. 
Ct. 89, 27 L. Ed. 98. 

The result of it all is to affirm the decisions of the District 
Court with reference to the Powhatan except so far as concerns 
the right of the Firemen’s Fund Insurance Company, and also 
to affirm the decree of the District Court in favor of those in- 
terested in the barge Elheurah and her cargo, and to reverse its 
decree on the libel of the General Chemical Company, and enter 
a new decree therein in favor of the Firemen’s Fund Insurance 
Company as stated in this opinion. 

The judgment will be as follows :— 

In No. 920, the case of the litigation between the Powhatan 
and the owners of the tug, the decree of the District Court divid- 
ing the damages suffered by the barge Ira A. Allen is affirmed 
with interest, with costs of appeal awarded to the appellees. 

In No. 921, the litigation in behalf of the General Chemical 
Company, representing the Firemen’s Fund Insurance Com- 
pany, the decree of the District Court is reversed, with direc- 
tions to enter a new decree in accordance with the opinion passed 
down the 29th day of November, 1911; and the appellant re- 
covers its costs of appeal, and also its costs in the District Court. 

In No. 922, the litigation between the owners of the tug and 
of the Powhatan on the one side, and the representatives of the 
barge Elheurah and its cargo on the other side, the decree of the 
District Court is affirmed with interest, with leave to the District 
Court to modify, if necessary, the decree as provided with ref- 
erence to the decree in No. 921; and the appellees recover their 
costs of appeal. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 





‘ETNA LIFE INS. CO. 


US. 


DAVIS. (No. 3,581.)* 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY—IN- 
JURY WHILE PASSENGER IN ELEVATOR. 


It is sufficient to bring a case within a clause of an accident insurance 
policy subjecting the company to double liability for an injury to 
insured while “riding as a passenger * * * in an elevator pro- 
vided for passenger service,” if at the time of an injury insured had 
so far entered an elevator as to be within it in common parlance, 
although some part of his body, as his foot, may have protruded. 


(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


(Accident insurance, risks and causes of loss, see notes to National Acc. 
Society vs. Dolph, 38 C. C. A. 3; New Amsterdam Casualty Co. vs. 
Shields, 85 C. C. A. 126.) 


In Error to the Circuit Court of the United States for the 
Western District of Missouri. 

Action at law by Ada M. Davis against the Attna Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Before Sanborn, C. J., and Marshall and W. H. Munger, D. JJ. 


CLEMENT A. LAWLER (W. T. Johnson and Clarence S. Palmer, 
on the brief), for Plaintiff in Error. 

LesuiE J. Lyons (George L. Davis, on the brief), for De- 
fendant in Error. 

MarsHa.., D. J. 

This action is based on a policy of accident insurance issued 
by the insurance company, plaintiff in error, to Daniel F. Cobb, 
by which it insured Cobb against disability or death resulting 
directly from bodily injuries effected solely through external, 
violent and accidental means. The sum to be paid in case of 
death was $5,000, subject, however, to be doubled if death re- 
sulted from any of certain specified accidents. Section 7 of the 
policy provided :— 

“Tf such injuries are sustained * * * while riding as a 
passenger * * * in an elevator provided for passenger 
service, * * * the amount to be paid * * * shall be 
double the sum otherwise payable for such injuries; but the 


* Decision rendered, Oct. 13, 1911. 101 Fed. Rep. 343. 
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increased benefits provided by this section 7 shall not apply to 
any accident or injury, fatal or otherwise, sustained while get- 
ting on or off or being upon the steps of any railway or street 
railway car.” 

Cobb received an accidental injury resulting in his death. 
The insurance company paid to his widow Ada M. Cobb (now 
Ada M. Davis, the defendant in error), the beneficiary named in 
the policy, the $5,000 fixed in the policy as the limit of ordinary 
liability. The beneficiary claims that the insured was injured 
“while a passenger in an elevator provided for passenger 
service,’ and hence that the insurance company is subject to a 
double liability. This action was brought to enforce this con- 
tention, and resulted in a verdict and judgment in favor of the 
beneficiary. For a reversal of this judgment the principal con- 
tention of the plaintiff in error is that it was entitled to a directed 
verdict, as requested by it, for the reason that the evidence fails 
to show that at the time of the accident Cobb was in an elevator, 
or that the elevator was then provided for passenger service. 
This requires a somewhat detailed statement of the circum- 
stances attending the accident. 

Cobb was a real estate dealer, and had an office on the fourth 
floor of the Fidelity Trust Building in Kansas City. There was 
a passenger elevator in that building for the use of the tenants 
and others properly resorting there. This elevator was operated 
by a specially selected operator from an early hour in the 
morning until 6:30 p. m. when it was ordinarily shut down and 
the operator went home. After the closing hour the janitors 
of the building were permitted to use the elevator for their 
purposes. There was evidence, though not undisputed, that 
Cobb had a special arrangement with the vice-president and 
general manager of the company owning the building, and duly 
authorized to act in its behalf, to the effect that twice a month, 
when he desired to assemble in his office prospective purchas- 
ers for Texas lands after the usual closing time of the elevator 
service, he might use this elevator and one of the janitors would 
act as operator. The night of the accident was one of these 
occasions. At about 7:30 p. m. on that night Avery, a janitor, 
was operating the elevator. Cobb was seen to stop at the door 
of the elevator shaft on the fourth floor. Soon after he was 
heard to cry out :— 

“Oh! my God; he has crushed my foot.” 

Another of the janitors, hearing a noise, went to the shaft to 
investigate. The elevator cage was then from four to five feet 
above the fourth floor, and Avery said to him:— 

“My God! Will, I have killed old man Cobb; he has fallen 
down the elevator shaft, and for God’s sake run down.” 

Cobb’s body was found at the bottom of the shaft. His left 
foot had been crushed and the shoe had been torn from it. This 
shoe was found in the grille work or grating of the elevator 
shaft; the toe of the shoe pointing downward, most of: the sole 
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protruding, but the heel still within the shaft. This shoe was so 
found at a point in the shaft above the door on the fourth floor, 
Avery, the janitor, is the only living eyewitness to the accident. 
He described it in this way :— 

“Mr. Cobb wanted to come down. I stopped with the elevator 
a little too high, and as I came down I touched the spring. He 
shoved the door open and stepped up. His toe was a little bit 
over the landing of the elevator and I was on it, and he made 
some exclamation as if in pain, or ‘Oh!’ or something, and | 
reversed the power and went up some little distance—I am not 
sure exactly how high. Mr. Cobb, in the meantime, had caught 
hold of the elevator some way, and was leaning against the 
hob, as I would call it, of the elevator. Mr. Cobb was drinking, 
and as I raised, and reversed the power, and shot the elevator 
up, why Mr. Cobb fell back and down the shaft.” 

If Cobb had in fact made an arrangment for the use of this 
elevator for. passenger service after the usual closing time, as 
testified to, there can be no question that at the time of the 
accident it was provided for passenger service. The evidence as 
to this arrangement was conflicting; but it is not contended 
that the question ought to have been taken from the jury. It was 
submitted under proper instructions, and the findings of the jury 
against the insurance company concludes it here. 

[1] The more difficult question is whether Cobb was a pas- 
senger in an elevator. If Avery’s testimony be true, he had only 
offered himself as a passenger, and had not in any respect en- 
tered the elevator; but the jury had the physical facts of the 
accident before them. If Cobb did not enter the elevator, and 
his foot was crushed beneath its floor, how, then, was it possible 
for the shoe to be stripped from the crushed foot by catching in 
the grating at a point above the door of the elevator? It is evi- 
dent that Cobb was within the elevator shaft before he fell to 
the bottom, for the shoe was pressed from within outwards. 
Whatever the true circumstances may have been, Avery’s testi- 
mony is inconsistent with the physical facts, and did not con- 
clude the question before the jury. The reasonable deduction 
seems to be that Cobb had substantially entered the elevator ; 
that as the power was suddenly reversed, and the elevator shot 
up, he lost his balance and fell outward through the open door. 
His foot, the last part of his body to leave the cage, was caught 
between the floor of the elevator and the grating above. At 
least, the jury were justified in reaching this conclusion; and 
we see no reason to disturb their finding. 

It is insisted that the case of A%tna Life Insurance Co. vs. 
Vandecar, 86 Fed. 282, 30 C. C. A. 48, decided by this court, is 
in point here. In that case the insured was standing on the 
platform of a moving railway car, preparing to alight when it 
stopped at a station, and by a jerk of the car was thrown off. 
Double liability was claimed under the clause of the policy which 
provided for it in case of accidental death while riding in a pas- 
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senger conveyance. It was held that the intent of the policy was 
to stipulate for a double liability while the insured was riding in 
an exceptionally safe place, and that while standing on the plat- 
form of the car he was not riding in a passenger conveyance 
within the meaning of the contract. This case is inapplicable to 
the facts here as, it must inferred, the jury found them. They 
were in substance instructed to give to the words “while a pas- 
sanger in an elevator” the meaning they would in common ac- 
ceptation be held to have—that to be such a passenger Cobb must 
not only have offered himself for carriage and been accepted, 
but also have so far entered the elevator as to. be in the elevator 
in common parlance; in-other words, that a mere protrusion of 
some part of his body was not inconsistent with his being con- 
sidered in the elevator. This, we think, was correct. In Depue 
vs. Travelers’ Insurance Co. (C. C.) 166 Fed. 183, under facts 
much similar, the insured was held to be in the elevator. 

[2] Error is assigned to the refusal of the court to instruct 
the jury to the effect that, if the accident occurred while Cobb 
was attempting to enter the elevator and before he in fact en- 
tered it, the insurance company was not liable. This instruction 
was in substance given, when the jury were instructed that, un- 
less Cobb was at the time of the accident in the elevator, their 
verdict must be in favor of the insurance company. The re- 
quested instruction differed verbally, but not essentially, from 
that given. No right of the plaintiff in error was violated by 
a failure to instruct in the identical language of its request. 
Western Coal & M. Co. vs. Berberich, 94 Fed. 329, 36 C. C. A. 
364; Trumbull vs. Erickson, 97 Fed. 891, 38 C. C. A. 536. 

It is also contended that error was committed in permitting the 
witness Strong to testify, over the objection of the insurance 
company, as follows :— 

“IT had some 12 or 14 men who had just come in with me, to 
take on to Texas. I asked Mr. Brent, as near as I can remember: 
‘Well, what am I going to do with these men? Has the elevator 
service been discontinued?’ He said: ‘Oh, no; just as soon as 
the excitement subsides, why the elevator will be in service at 
your service.’ ” 

The objection to the evidence was on the ground that, occur- 
ring after the accident, it did not refer to it, and was not a part 
of the res geste. This ruling was made under these circumstan- 
ces: Strong was in the employ of Cobb, and on the night of 
the accident was in charge of the men to be assembled in Cobb’s 
office. Brent was the vice president of the corporation owning 
the building and had general control of it. The conversation 
detailed by Strong occurred a few minutes after the accident, 
and while the ensuing excitement was still evident. The testi- 
mony, if true, tended to prove that the elevator had not ceased 
passenger service on that night at 6:30 p. m., as contended by 
the insurance company, but was at the time of this conversation 
still in service, except as the temporary excitement interfered 
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with it. Strong was present at and had already testified to the 
arrangement claimed to have been made by Cobb with Brent for 
the special elevator service, and to the effect that such service 
had been uniformly furnished prior to the accident pursuant to 
that arrangement. So that, even if this evidence as to Brent’s 
Statements after the accident was erroneously admitted, it was 
not prejudicial, and does not require the reversal of the 
judgment. 

It follows that the judgment must be affirmed, and it is so 
ordered. 


SUPREME COURT OF NORTH CAROLINA. 


PENN 
vs. 


STANDARD LIFE & ACCIDENTAL INS. CO* 


ACCIDENT POLICY—CONSTRUCTION. 


Where an accident policy provided a specified insurance for the loss 
of sight, caused directly and.independently of all other causes, 
through external, accidental, and violent means, insured was not 
entitled to recover for loss of sight due to an injury to an eye, caused 
by his accidentally falling from a train, such fall having merely 
hastened the loss of sight in the eye, which would have been ulti- 
mately lost independent of the accident because of a cataract. 

(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


Appeal from Superior Court, Rockingham County; W. J. 
Adams, Judge. 

Action by Aaron T. Penn against the Standard. Life & Ac- 
cidental Insurance Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


MorEHEAD & MorEHEAD and Sapp & WiiiiaMs, for Appellant. 
G. S. BrapsHaw and T. H. Catvert, for Appellee. 


WALKER, J. 

The defendant issued to the plaintiff an accident policy which 
insured him against “the irrecoverable and entire loss of one 
eye” in the sum of $2,500, with the proviso that the insurance 
should only be “against bodily injuries effected, directly and in- 
dependently of all other causes, through external, accidental, and 
violent means.” Plaintiff alleged that he fell from a train, and 
was so injured that he lost the sight of one eye. There was evi- 


* Decision rendered, Dec. 23, 1911. 73 S. E. Rep. go. 
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dence tending to cast some suspicion on his statement that he had 
accidentally fallen; but, in the view we take of the case, it is not 
necessary to further refer to it or make any comment upon it. 
There was also evidence tending to show that at the time of the 
fall he had a cataract on the eye that he alleges was injured which 
would have resulted eventually in destroying it, and the plaintiff 
introduced evidence to the contrary. 

The case turns upon the construction of the’ language in the 
policy which we have quoted, and with reference to it and the 
evidence as to the cataract the court charged the jury as follows: 
“The court charges you that if you find that the plaintiff fell 
from the car and was thereby injured, and that this injury was 
soon thereafter followed by a loss of sight, and you further find 
that the condition of the plaintiff’s eye at that time was such 
that, independent of that injury, he would ultimately have lost 
his sight, and that this injury, falling from the car, merely has- 
tened the loss of his sight, in that event you will not find that the 
injury was caused directly and independently of all other causes 
through external, accidental, and violent means; but if you find 
from the evidence and by the greater weight of it that the plain- 
tiff has suffered the entire loss of sight of his eye, that the loss 
of his sight is irrecoverable, that the loss was caused directly 
and independently of all other causes, through external, acci- 
dental and violent means, your answer to the second issue will 
be ‘Yes.’ If you do not so find, your answer will be ‘No.’” The 
plaintiff excepted to this instruction. There was a verdict for 
the defendant, and, judgment having been entered thereon, the 
plaintiff appealed. If the instruction was a correct one, and we 
think it it was, the rule for a new trial was properly discharged. 
When the terms of a policy are free from uncertainty or ambigu- 
ity, they “should be understood in their plain, ordinary and pop- 
ular sense”; and it is only when “any provision, condition or ex- 
ception” is “uncertain or ambiguous in its meaning or is capable 
of two constructions” that it “should receive that construction 
which is most favorable to the insured.” 1 Cyc. pp. 243, 244; 


May on Insurance, § 172. As long as parties who are capable of’ 


so doing shall be permitted to make their own contracts, it is 
the plain duty of the court to enforce them as they are written, 
unless fraud or public policy shall intervene. Binder vs. Accident 
Ass’n, 127 Iowa, 25, 35, 102 N. W. 190. While the rule is thor- 
oughly settled that policies of this and like character are fo be 
construed liberally, and that ambiguous provisions, or those ca- 
pable of two constructions should be construed favorably to the 
insured, and most strongly against the insurer, plain, explicit 
language cannot be disregarded, nor an interpretation given the 
policy at variance with the clearly disclosed intent of the parties. 
Taking the policy, in the case at bar, by its four corners, it will 
admit of but one construction. White vs. S. L. & Accident Ins. 
Co., 95 Minn. 77, 103 N. W. 735, 884. 

In Carr vs. P. M. Life Ins. Co., 100 Mo. App. 602, 75 S. W: 
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180, the court said that the question of proximate and immediate 
cause is not raised under the conditions of a policy which in terms 
excludes disease or bodily infirmity, and which could have no 
more force than the general provision, “independent of all other 
causes.” See, also, C. T. Mut. Ass’n vs. Fulton, 79 Fed. 423, 24 
C. C. A. 654. If the jury had found that the injury was caused 
by the sum of two causes—that is, that the accident and the pre- 
existing cataract and diseased condition of the eye were together 
responsible for the subsequent blindness—the plaintiff could not 
have recovered, as the injury must have resulted from the acci- 
dent, “independent of all other causes.” In White vs. S. L. & 
Accident Ins. Co., 95 Minn. 77, 103 N. W. 734, 884, the policy, 
in terms, had reference to injuries or death resulting “solely from 
such injuries as the proximate cause thereof,” and provided that 
the insurance did not cover accident or death “resulting wholly 
or partly, directly, from bodily or mental infirmity, or disorder, 
or disease in any form.” In that case the court said: “Similar 
policies have been before both the state and Federal Courts, and 
the concensus of judicial opinion is that, subject to the exceptions 
contained in the policy, if the injury be the proximate cause of 
death, the company is liable, but, if any injury and an existing 
bodily disease or infirmity concur and co-operate to that end, no 
liability exists. If, however, the injury be the cause of the in- 
firmity or disease—if the disease results and springs from the 
injury—the company is liable, though both co-operate in causing 
death. The distinction made in this particular is found in that 
class of cases where the infirmity or disease existed in the in- 
sured at the time of the injury, and, on the other hand, that class 
of cases where the disease was caused and brought about by the 
injury. And even in cases where the insured is afflicted at the 
time of the accident with some bodily disease, if the accidental 
injury be of such a nature as to cause death solely and independ- 
ently of the disease, liability exists. The rule of proximate cause, 
as applied to actions of negligence, cannot be applied in its full 
scope to contracts of this nature.” See, also, M. C. Company vs. 
Glass, 29 Tex. Civ. App. 159, 67 S. W. 1062; Ward vs. A&tna 
Life Ins. Co., 85 Neb. 471, 123 N. W. 456, was an action on a 
policy which permitted recovery only when the injury or death 
resulted from accidental means “independently of all other 
causes”; and the court said: ‘Plaintiff was not entitled to re- 
cover if death was caused by the sum of these two causes.” 

We may thus summarize another case; “It is conceded that 
the disease of appendicitis, with its consequences and complica- 
tions, caused the death of the insured, but the real question of 
fact lies further back, and is whether the fall against the dash- 
board, acting independently of any other cause, produced this 
disease. If the insured recovered from his former attacks of 
this disease, so that it no longer existed in his body, and there was 
only a susceptibility to have it in case a proper exciting cause 
should arise, and in this case the fall against the dashboard proved 
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to be such exciting cause, the case would be one for recovery 
under the policy; but if because of the former attacks there was 
not merely a susceptibility to a further attack, but the actual 
disease itself existed, liable to be rendered active and virulent 
by an injury such as that suffered by the insured, in that event 
the active disease which resulted in death would not be regarded 
as the result of the fall alone, but as the joint result of the fall 
and the latent disease, and hence there could be no recovery under 
the policy.” N. A. Casualty Co. vs. Shields, 155 Feb. 54, 85 C. 
C. A. 122. In still another important case a similar ruling was 
made: “If Shyrock suffered an accident and his death was caused 
by that alone, the association agreed by its certificate to pay the 
promised indemnity. But, if he was affected with a disease or 
bodily infirmity which caused his death, the association was not 
liable under this certificate, whether he also suffered an accident 
or not. If he sustained an accident, but at the time it occurred he 
was suffering from a pre-existing disease or bodily infirmity, 
and if the accident would not have caused his death if he had not 
been affected with the disease or infirmity, but he died because 
the accident aggravated the effects of the disease, or the disease 
aggravated the effects of the accident, the express contract was 
that the association should not be liable for the amount of this 
insurance. ‘The death in such a case would not be the result 
of the accident alone, but it would be caused partly by the disease 
and partly by the accident, and the contract exempted the asso- 
ciation for liability therefor.” N. M. Acc. Ass’n vs. Shyrock, 
73 Fed. 774, 20 C. C. A. 3. The policy in that case contained a 
clause similar to the one we have quoted from the policy upon 
which this suit was brought. 

In Binder vs. Accident Ass’n, supra, the policy provided that it 
must appear that the death or disability “was purely accidental, 
and the direct result of an accident, and that the accident was the 
sole and only cause of the said member’s death or disability.” 
The court said: “If it be true, as the jury might have found 
under the evidence, that the diseased condition of the arteries 
aggravated the effect of the accident, if there was one, and con- 
tributed to the disability occasioned thereby, then, under the ex- 
press terms of the contract, there was no liability on the part of 
the association.” In Fetter vs. Casualty Co., 174 Mo. 256, 73 
5S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560, the deceased 
had a fall causing a rupture of his kidney. An autopsy disclosed 
a cancerous condition of the kidney. Upon the evidence it was 
a question of fact whether the blow which ruptured the kidney 
did not also cause the cancerous growth. The deceased lived 
nearly a month after the accident. In this case the policy con- 
tained the clause, “independent of all other causes”; and the 
court said: “If, therefore, there could be discovered in a man’s 
body after his death any condition, before undiscovered and un- 
suspected, that, under scientific test, would render him more 
amenable to accidents or less capable of resting their influence, 
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the policy would not cover the case.” Freeman vs. M. Accident 
Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753, was an 
action on a policy with a similar provision, and, speaking to the 
question now under discussion, the court said: ‘The question 
as to whether peritonitis, if that caused his death, is to be deemed 
a disease within the meaning of this policy, so far as to prevent 
a recovery, depends upon the question whether or not before the 
time of the fall, and at the time of the fall, he had then the dis- 
ease—was then suffering with the disease. If he was, then, in 
the sense of the policy, although (the disease was) aggravated 
and made fatal by the fall, he cannot recover.” See C. T. Acci- 
dent Ass’n vs. Fulton, 79 Fed. 423, 24 C. C. A. 654. 

There is some conflict in the authorities, but we believe that 
those best considered hold with the courts whose decisions we 
have cited. The charge of the court placed the vital issue fairly 
and squarely before the jury, and they have found the facts 
against the plaintiff, which means that he had a cataract at the 
time he fell, if he did fall, and that it united actively and effi- 
ciently with the fall in producing the unfortunate result. In some 
cases where the words “proximate cause” have been used in the 
policy to describe the casual connection between the accident and 
the resultant injury, some courts have held that the words thus 
employed to express the nature of the risk should be construed ac- 
cording to their common and accepted meaning as adopted and 
approved in law under like conditions and circumstances, and as 
thus interpreted they refer to the efficient cause from which the 
injury results, whether such cause produces the injury directly or 
through the medium of an intervening cause or agency, which it 
sets in motion, and which are then untied by close causal relation 
to each other, and this rule was applied to a case in which it ap- 
peared that the insured sustained an accidental fall which caused 
an abrasion of the skin of his leg, with the result that blood 
poisoning set in and death ensued, and it was very correctly held 
that the evidence should be submitted to the jury to find whether 
the death resulted proximately and solely from the fall. And 
some, at least, of the cases cited by appellant’s counsel, may be 
harmonized with our decision in this case by adverting to the dis- 
tinction pointed out in those cases. Cary vs. P. A. Ins. Co., 127 
Wis. 67, 106 N. W. 1055, L. R. A. (N. S.) 926, 115 Am. St. 
Rep. 997; 7 Am. & Eng. Ann. Cas. 484. No such words are to be 
found in this policy. The case we have just put was somewhat 
like the one cited by us from the Massachusetts court, and in the 
latter case it was held that, where the accident itself causes the 
disease which then unites with it in producing the injury, the 
insurer is liable, but not where the disease pre-existed and con- 
tributed proximately to the injury. If this distinction is kept 
clearly in view, many of the authorities, which apparently con- 
flict, may be reconciled. In our case there is no question of 
proximate cause. The parties have solemnly contracted, the plain- 
tiff to be protected and the defendant to insure him against loss, 
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under well-defined conditions, and the contract must be construed, 
being unambiguous, as it is written, under the maxim of the law, 
which prohibits us to make a contract for the parties, but allows 
us only to construe the contract which they have made (in haec 
federa non veni). 

The other exceptions do not suggest to us any reversible error. 
A careful consideration of this case discloses nothing that should ~ 
induce us to reverse the judgment. 

No error. 


COURT OF APPEALS OF KENTUCKY. 


JETNA LIFE INS. CO. 


US. 


CRABTREE* 


ACCIDENT INSURANCE— ACTIONS— QUESTIONS FOR JURY. 


In an action upon an accident insurance policy, held, that under the evi- 
dence the manner in which plaintiff received his injury was a question 
for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668.) 


WARRANTIES—BREACH. 


The answers made by an applicant for insurance to questions concerning 
his health, and which are clearly within his knowledge, are warranties, 
and no recovery can be allowed if they are false. 


——— cases, see Insurance, Cent. Dig. §§ 558-560; Dec. Dig. §§ 264, 


Appeal from Circuit Court, Ballard County. 

Action by Isaac W. Crabtree against the Attna Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


LANSDEN & LANSDEN and CorsBett & WHITE, for Appellant. 
Joun WickulFFeE, for Appellee. 
LASSING, J. 

On the 19th of April, 1909, Isaac W. Crabtree procured from 
the Aitna Life Insurance Company an accident policy, insur- 
ing him against accidental injury, and among the provisions 
of said policy was one whereby the company agreed to pay 
him $2,500 for the loss of a leg by accidental means. At the 
time he took out this policy, he was a passenger conductor on the 
Mobile & Ohio Railroad, running between Cairo, III., and Oko- 
lona, Miss. On the 15th day of August following, while coming 


‘ * Decision rendered, Jan. 23, 1912. 142 S. W. Rep. 600. 
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north in Mississippi, one of the coaches of the train on which 
he was conductor caught fire in the roof} and, while he and his 
porter and others were endeavoring to extinguish the fire, he 
claimed that he fell and bruised his right leg in two places above 
the ankle. At first he did not regard the injury as important and 
completed his trip to Cairo. On the day following, though feel- 
- ing badly, he started on the return trip, and went as far as Jack- 
son, Tenn., where, at his request, he was relieved from duty. He 
had his leg treated at Cairo for some time, and finally it became 
necessary to have it amputated below the knee. This was done 
in November. In December following, he made out and for- 
warded to the company proof of his injury and loss. The com- 
pany, after having investigated the case, declined to pay him, on 
the ground that the loss of his leg was not due to an accident, 
but to an injury which had occurred many years before and had 
left his leg in a diseased condition. Suit was thereupon insti- 
tuted and the case tried out on the question at issue, with the 
result that the plaintiff recovered a verdict for $2,500. Judg- 
ment having been entered thereon, the company appeals. 

[1] On the question of fact as to whether or not the plain- 
tiff was injured in the way and manner alleged, the issue was 
sharply drawn in the proof. Plaintiff stated that he was injured 
by a fall received while trying to extinguish the fire, that prior 
to that time his leg was in good condition, and that his disability 
and the subsequent amputation were caused by this accident 
alone. He admitted that when he was a boy he had at one time 
skinned his foot and bruised his shin on his left leg, and that this 
made his leg sore for some time, but said that it had fully re- 
covered, and that he had no other injury of any kind to either 
of his legs, and that he never at any time received a bodily in- 
jury while connected with any railroad other than that referred 
to in his pleadings and for which he sought recovery in this suit. 
He introduced the physician who treated his foot while a boy for 
the injuries referred to, and his testimony is in the main cor- 
roborated by that of the physician to the effect that, as long as 
he had known him and been his family physician, he had no 
injury to either of his legs other than that set out as resulting 
from a skinned shin, and this was on his left leg. 

The company introduced several witnesses, who testified that 
the plaintiff walked lame in one of his legs, though none of them 
was sure which. He accounts for this by stating that it was 
due to the fact fhat he had worked for many years in the rail- 
road’s employ in a capacity which required him to do much 
walking over cinder paths, thus causing bunions on his feet, which 
made him lame, and consequently he limped. The company 
also introduced certain witnesses, who testified that they had 
seen plaintiff when undressed, asleep in bed, and that they no- 
ticed a scar on one of his legs. None of them were entirely cer- 
tain which leg it was, but most of them who attempted to fix it 
were of the opinion that it was his left leg. This is the leg which 
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he says was injured while a boy, and not the one for which a 
recovery is sought in this case. The company also introduced 
evidence to the effect that the plaintiff had stated to certain par- 
ties that at one time he had been injured in a railroad wreck; 
but, further than these statements which he is alleged to have 
made, the company was unable to show that he had in fact ever 
been in a railroad wreck, and he denied making the statements, 
or explained them as having been made merely in jest, and not 
in earnest. Since there was some evidence from which the jury 
might have found that the injury resulting in the loss of plain- 
tiff’s leg was due to some cause other than the injury received 
while trying to extinguish the fire, the court properly submitted 
this disputed question of fact to the jury. 

In support of its contention that the loss of plaintiff’s leg was 
due to an old injury, rather than the one received while trying 
to extinguish the fire, the company claimed that the answers 
made by the plaintiff to several of the questions propounded in 
his application for this insurance were false. By an appropriate 
plea this allegation of the answer was denied, and this mooted 
question was likewise submitted to the jury. 

[2] Counsel complains that instruction No. 1 was misleading, 
in that the jury may have regarded the language in the following 
parenthetical clause in said instruction, to wit, “which injuries 
were external bruises inflicted solely through external, violent 
and accidental means,” as a statement of fact by the court that 
the injuries to the plaintiff's leg were, in fact, inflicted or recei- 
ved in the manner charged. The policy required that the bruises 
must have been inflicted solely through external, violent, and 
accidental means before any recovery would be allowed or jus- 
tified, and hence it would have been error for the court to have 
failed to tell the jury that the injury must have been inflicted in 
this manner to justify or authorize a recovery. There is no 
merit in this criticism. 

(3, 4] The objection to the instruction No. 3 is technically 
correct, for the principle is well settled by the opinion of this 
court that where questions are asked in an application for in- 
surance relative to the applicant’s health, condition, or past his- 
tory, which are clearly within the applicant’s knowledge, he is 
bound by the answers which he makes to them. He warrants 
them to be true. This class of answers is distinguished from that 
other class, where the most that can be expected of applicant is 
that he give his opinion. ‘The answer to question No. Io in the 
statement, and which is, as follows, “My habits of life are cor- 
rect and temperate; my hearing is not impaired; I have not lost 
sight of either eye, nor have I had cataract or any disease of 
either eye; I have never had fits or diseases of the brain or 
spinal cord, hernia, bodily or mental infirmity; I am not de- 
formed and have not sustained any severe bodily injury, except 
as herein stated’”—falls clearly within the former class. The 
applicant must have known definitely how to answer every part 
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of this question. It is impossible that he should not have known, 
and hence the court should have required the jury to find that 
the answer to this question and each part of it was true before 
a recovery would be authorized on the policy. The same may 
be said of the answers to the other questions propounded, to 
which objection is made. The answers to these questions may 
have been material to the risk ; but there is no evidence introduced 
by appellant showing this fact, and, in the absence of such 
showing, we do not feel authorized in directing a reversal, es- 
pecially when there is no positive evidence, but merely a sus- 
picion brought out by the evidence, that appellee may have 
theretofore received an injury which resulted in the loss of his 
leg. 

The objection to instruction 5 is not well taken. This was de- 
fendant’s instruction; and when the court told the jury that if 
they did not believe that the injury was received by the plaintiff, 
as alleged, on the 15th of August, but from other cause, they 
should find for the defendant, its theory of the case was fully 
presented. Plaintiff was limited in instruction No. 1 to a re- 
covery in the event that the loss of his leg was due to external 
injuries accidentally caused while trying to extinguish the fire 
on August 15th: and in instruction No. 5 the court practically 
told the jury that, unless his injuries were so received at that 
time, no recovery should be allowed. 

The instructions, while not accurately drawn, did not mislead 
the jury. Evidently, the members thereof were of opinion that 
the injury which resulted in the loss of plaintiff’s leg was re- 
ceived while he was attempting to extinguish this fire. The issue 
was not a complicated one. Plaintiff insisted that the loss of 
his leg was due to injuries received at the fire; while the com- 
pany contended that it resulted from an injury which he had 
received many years before, and that at the time of the fire the 
leg was in a diseased condition. 

The decided weight of the testimony supports plaintiff’s con- 
tention, and giving due regard to that provision of the Code, 
§ 756, which provides that a judgment shall not be reversed or 
modified except for an error to the substantial rights of the party 
complaining thereof, the judgment must be affirmed. 


Wermuth vs. Minden Lumber Co. 


SUPREME COURT OF LOUISIANA. 


WERMUTH 
vs. 


MINDEN LUMBER CO. (No. 18,631.)* 


MUTUAL ACCIDENT COMPANY—POWERS OF LIQUIDATOR. 


The liquidator of a solvent mutual accident insurance company has no 
standing in court to question the power of the board of directors 
to grant rebates to policyholders, or to distribute dividends, especially 
where such board was vested by the charter with every corporate 
power which might be exercised by the members of the corporation. 


(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


MUTUAL INSURANCE COMPANIES—MEMBERSHIP. 


Policyholders in a mutual accident insurance company are practically 
stockholders therein; and the fact that they are also trustees for 
their employees, who may receive bodily injuries, does not affect their 
membership. 


(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


Appeal from Second Judicial District Court, Parish of Web- 
ster; R. C. Drew, Judge. 
Action by Charles E. Wermuth against the Minden Lumber 


Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


FRANK E. Rarnoyp, JAMES C. HENRIQUES, and Rosperts & 
Roserts, for Appellant. 

Henry Moore, H. H. Wuirs, and Wuirt, THoRNToN & HoL- 
LOMAN, for Appellee. 

LAND, J. 

The plaintiff, as liquidator of the Lumbermen’s Mutual Ac- 
cident Company, sued the defendant to recover the sum of 
$2,217.04, representing the total of rebates or dividends paid by 
order of the board of directors to the defendant, as a policyholder, 
during the years 1905, 1906, and 1907. Plaintiff alleged that the 
defendant was a mere trustee for its insured workmen, who 
paid the premiums, and had no legal right to receive rebates or 
dividends from the company. Plaintiff further alleged that the 
resolutions of the board of directors directing the payment of 
said rebates or dividends were illegal, null, and void, because :— 

(1) The distribution of said rebates or dividends was restricted 
to certain policies that had been in force for the past year on 
plants that had remained insured for the full year, and where all 
the employees of the plant had been insured in the company. 

(2) The defendant company and others similarly situated were 


* Decision rendered, Nov. 27, 1911. Rehearing denied, Jan. 15, 1912. 
57 S. Rep. 170. Syllabus by the Court. 
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not members of the Lumbermen’s Mutual Accident Company, 
and therefore had no right to receive or appropriate the assets 
of said insurance company. 

(3) The giving of said rebates or dividends to the defendant 
and others was ultra vires of the board of directors of said cor- 
poration. 

The petition further alleged that the charter of said insurance 
company was annulled, at the suit of the state, by judgment of 
the civil district court for the parish of Orleans rendered in 
November, 1909; and that the petitioner was thereupon duly 
appointed and qualified as liquidator of said corporation. 

Defendant pleaded the prescription of three years, no cause 
or right of action, and estopped to deny that defendant was a 
policyholder and member of said insurance company by reason of 
the allegations and judgment in said suit. 

These pleas and exceptions were referred to the merits without 
prejudice. The defendant for answer pleaded the general issue, 
and averred that the policies referred to in the petition were 
issued to the Minden Lumber Company as the assured, and that 
said corporation paid the premiums, and was entitled to the 
dividends which it received. 

[2] In the suit of the state to annul the charter of the Lumber- 
men’s Mutual Accident Company, the principal ground of al- 
leged nullity was that corporation was “a mutual company with a 
membership composed largely, if not atime. of corporations.” 
The evidence in this case shows that the company was organized 
in the interest of lumbermen, as indicated by its corporate name, 
and that its policyholders were for the most part corporations 
engaged in the lumber industry. As the insurance corporation 
was organized on the mutual plan, all who insured in it became 
ipso facto members of the corporation, and constituted the whole 
membership, as no one can become a member of a mutual in- 
surance company who has not been insured in it, unless he is the 
assignee of a policy. 21 A. & E. Ency. Law (2d Ed.) p. 264. 

Policies were issued to the defendant as the “assured,” in which 
the insurance company agreed to indemnify the defendant against 
bodily injuries sustained by its employees in the course of their 
employment. Each policy also contained a stipulation to indem- 
nify the “assured”’ as trustee for the benefit exclusively of such 
of its employees as might sustain any bodily injury during the 
period covered by the insurance. The premiums were payable 
in monthly installments(the first in advance) as collected from 
the employees. The defendant as the assured became a member 
of the insurance company ; and any other construction would re- 
sult in leaving the corporation without members. Under such 
a duplex scheme of accident insurance, the employees contributed 
the premiums, and received the benefit of the insurance, but 
were unknown to the insurance company, and had no direct re- 
lations or dealings with the corporation. ‘The contracts of in- 
surance were made by the defendant with the accident company. 
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and the provisions in the policies for the benefit of employees 
were in the nature of a stipulations pour autrui. We therefore 
conclude that the defendant company was a member of the Lum- 
bermen’s Mutual Accident Company. 

On January 26, 1905, the board of directors of the company 
adopted the following resolution :— 

“On motion duly seconded, it was resolved that a rebate of 
twenty per cent on the premiums of the past year be paid, as 
the 1905 premiums fall due and are paid, on all policies that have 
been in force for the past year, in plants that have remained 
insured for the full year, and where all the employees, of the 
plant have been insured in the company.” 

Similar resolutions were adopted on February 24, 1906, and 
February 18, 1907; and the defendant received the benefit of the 
rebates during said years. The “rebates” so called were really 
a bonus or premium for reinsurance, and were intended to 
operate a reduction pro tanto of the amount of the premium 
payments for the current year. In practice, the full amount of 
the annual premium was paid, and the insurance company during 
the year returned the percentage fixed by the resolutions of the 
board of directors. 

[1] The charter of the insurance company contains the fol- 
lowing provisions :— 

“Every power of this corporation which might be exercised 
by the membets is hereby vested in the board of directors to be 
exercised by said board without the necessity of referring to 
the members for their approval, authority or ratification, in any 
matters whatsoever.” 

The resolutions referred to above, therefore, must be given the 
same force and effect as if they had been approved by all the 
members of the corporation. The board of directors under said 
charter provision represented, not only the corporation, but all 
the members thereof. We think that the resolutions were within 
the legitimate powers of the board of directors, as representing 
the corporation. But there can be no question that said board, 
as the agent of the members, had the power to dispose of the 
funds of the corporation as the board deemed best in the interest 
of all the members. As the members were bound by the action 
of the board of directors, and as it is not alleged that the cor- 
poration had any creditors in 1905, 1906, or 1907, or at the date 
of its dissolution in 1909, we see no legal grounds on which the 
present action can be predicated. The liquidator in this suit is 
attempting to avoid and revoke executed contracts made by the 
board of directors in good faith, and acquiesced in by all the 
members of the corporation, and by all other parties in interest. 
The question of rebates as between the defendant and its em- 
ployees does not concern the plaintiff. The authorities cited by 
counsel for the liquidator have no application to the facts of this 
case. 

Judgment affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF IOWA. 





LEHMAN 


vs. 


GREAT WESTERN ACCIDENT ASS’N.* 


RESULTS AND CAUSES OF LOSS—ACCIDENT INSURANCE— 
PROXIMATE CAUSE. 


In actions on accident policies, it is necessary to show a proximate connec- 
tion between the accidental means and the injurious result; and it is 
not sufficient that there be an accidental result, but the means must 
be accidental. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


ACCIDENT INSURANCE — CAUSE OF ACTION — “INJURY 
CAUSED BY EXTERNAL AND ACCIDENTAL MEANS.” 


An accident policy provided indemnity for loss of time from the effect 
of “personal bodily injury caused solely by external, violent and ac- 
cidental means.” The insured while bowling strained his side, and 
his physician found a tenderness of the muscles of the front and 
back of the abdomen of the right side, which could be ascertained 
by the touch; and in a few days the insured developed appendicitis, 
caused directly by the irregular working of the muscles and parts of 
the body around the abdominal region which resulted from the strain, 
and insured was disabled from work for four months. Held, in an 
action for disability benefits, that there was no “personal bodily in- 
jury caused solely by external, violent means,” and that insured could 
not recover. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from District Court, Woodbury County; F. R. Gay- 
nor, Judge. 

Action on an accident policy to recover a stipulated benefit for 
disability resulting from accidental means. At the conclusion 
of plaintiff’s evidence, the court, on defendant’s motion, directed 
a verdict in its favor, and from a judgment on this verdict plain- 
tiff appeals. Affirmed. 


C. R. Jones, for Appellant. 
BarLey & Stipe and Mincurist & Scort, for Appellee. 


McCxzatn, J. 
The facts which the evidence introduced for plaintiff tended to 
show were that plaintiff, holding a policy in the defendant com- 
pany, providing a stipulated indemnity for loss of time resulting 
from disability due to accidental means, engaged for three suc- 
cessive evenings in the violent exercise involved in the game 


* Decision rendered, Dec. 15, 1911 N. W. Rep. 752. 
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of bowling or tenpins, and that in the course of the game on the 
third evening, which was January 20, 1909, he threw a certain 
ball, and strained his side. He felt the strain at once, but paid 
no attention to it. Later, as it grew worse, he quit bowling. 
‘The next day he had a sore side, and the day following, in the 
afternoon, he was confined to his bed, and called a physician, who 
found a tenderness of the muscles of the front and back of the 
abdomen on the right side. In the opinion of the physician, this 
tenderness was due to a strain. The muscles were tender and 
slighly swollen, as could be ascertained by applying the hands 
to the right side of the abdomen. The physician further testified 
that on the next day, or the day following, the plaintiff de- 
veloped a case of appendicitis, which the physician believed could 
be traced directly to the irregular working of the muscles and 
parts of the body around the abdominal region, which resulted 
from the strain. The physician further testified that on his first 
examination he found no indication of appendicitis. An opera- 
tion became necessary and eventually a second operation, so that 
the plaintiff was disabled from carrying on his occupation of 
bank cashier for more than four months, for which disability he 
claimed the sum of $276 under the provisions of his policy. 

By the language of the policy, plaintiff was insured “against 
the effects of personal bodily injury caused solely by external, 
violent and accidental means,” and the important question in this 
case is whether the disability due to appendicitis was within 
such provision of the policy. Much ingenuity has been exer- 
cised by the courts in attempting to define “accident,” but we re- 
frain from entering upon this general field of inquiry, for the 
reason that the term is of popular significance only, and that 
it must be defined for various purposes in accordance with some- 
what different rules. It may be necessary to determine whether 
an injury is accidental, for the purpose of excluding liability 
therefor as the result of negligence; but with this we have now 
no concern. Our inquiry must be limited to the more concrete 
question arising under a policy of accident insurance, as to what 
is an injury caused solely by external, violent, and accidental 
means; for the defendant company had the right to limit its 
liability so as to exclude injuries not of that character. 

In this case we have to consider a voluntary act of the insured, 
not intended nor reasonably calculated to produce an injury of 
any kind; an unexpected and unintended result, which may, in 
one sense, be called an accidental result, in the nature of an injury, 
which was the straining of the muscles on the right side of the 
abdomen, producing a swelling and an irregular action of such 
muscles, this injury being slight in its nature and not reasonably 
calculated to produce disability; and, finally, a diseased condi- 
tion of the appendix, due to the swelling and irregular action of 
the strained muscles, resulting in the disability for which plain- 
tiff seeks recovery. In order to properly apply the language of 
the policy, we must ascertain whether there was an external, 
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violent, and accidental means, the proximate result of which 
was the attack of appendicitis which caused the disability. 

The act of bowling in itself was not an accidental means, for 
it was voluntary. The act in itself did not cause the appendi- 
citis. There is no evidence tending to show that, without the 
intervening accidental result of swollen and strained muscles, 
causing friction of the appendix by their irregular action, the 
disability complained of could have resulted. The accidental 
means, therefore, causing the disability was not the external and 
violent act of bowling, but the internal condition of swollen 
and strained muscles. True it is that this condition was discov- 
erable externally by the physician, but likewise many internal 
conditions of portions of the body resulting in disease may be 
discovered by the physician through external symptoms. 

It would be futile to attempt a discussion of all the cases 
which might be cited as having some bearing on the solution of 
the question before us. We think that a reasonable solution may 
be found in considering a few of our own cases on the subject. 

In Carnes vs. Iowa State T. M. Ass’n, 106 Iowa, 281, 76 N. 
W. 683, 68 Am. St. Rep. 306, we held that death from voluntarily 
taking an overdose of morphine tablets, the act of taking the 
medicine being intentional, both as to the thing taken and the 
amount, was not a death due to external, violent, and accidental 
means; a distinction being insisted upon between accidental 
means and accidental result. 

In Feder vs. Iowa State T. M. Ass’n, 107 Iowa, 538, 78 N. W. 
252, 43 L. R. A. 693, 70 Am. St. Rep. 212, we held that death 
due to the rupturing of a blood vessel, directly resulting from the 
voluntary physical effort of closing a window shutter was not 
death occurring from an accidental cause ; the distinction between 
a voluntary act as the means and an unexpected result being again 
insisted upon. 

In Delaney vs. Modern Accident Club, 121 Iowa, 528, 97 N. 
W. 91, 63 L. R. A. 603, our holding was that death due to blood 
poisoning resulting from an accidental cut on the finger, was a 
death resulting “solely from accidental injuries”; the rule being 
announced that death from disease, which was the natural, 
though not the necessary, consequence of an external, accidental, 
physical injury, is an accidental death, and not exclusively a 
death from disease. 

In Binder vs. National Masonic Accident Ass’n, 127 Iowa, 
25, 102 N. W. 190, a recovery on account of death due to 
paralysis, resulting from a fall as an accidental cause, but so 
resulting on account of the diseased condition of decedent’s ar- 
teries, was denied on account of a stipulation in the policy that 
there could be no recovery for death happening, directly or in- 
directly, wholly or in part, accidentally or otherwise, from any 
disease or bodily or mental infirmity. In that case it was not 
questioned that, but for the exception in the policy, there might 
have been a recovery for the death as accidental. 
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In the recent case of Jenkins vs. Hawkeye Commercial Men’s 
Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181, 
we held that death from blood poisoning, resulting from a wound 
inflicted in the rectum by a fish bone accidentally swallowed, was 
a death resulting from an injury “through external, violent and 
accidental means”; the death being held to be the proximate re- 
sult of the wound, which was accidental. 

[1] In all of these cases we have recognized the necessity of 
proximate connection between some accidental means and the 
injurious result complained of ; and according to the great weight 
of authority such proximate connection must appear. It is not 
sufficient that there be an accidental—that is, an unusual and un- 
anticipated—result. The means must be accidental; that is, in- 
voluntary and unintended. Thus, in United States Mutual Acc. 
Ass’n vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60, it 
was held that, “if a result is such as follows from ordinary 
means, voluntarily employed, in a not unusual or unexpected 
way, it cannot be called a result effected by accidental means; 
but that if, in the act which precedes the injury, something un- 
foreseen, unexpected, unusual, occurs, which produces the in- 
jury, then the injury has resulted through accidental means” ; 
and the court sustained a recovery in that case for an injury fol- 
lowing the voluntary jumping from a platform, on the ground 
that the evidence tended to show some unforeseen or involuntary 
movement, turn, or strain of the body, or some unforeseen cir- 
cumstance causing the injured person to alight in a different 
position or way from that which he intended or expected. And 
this case is followed under quite similar circumstances and rea- 
soning in Standard L. & Acc. Ins. Co. vs. Schmaltz, 66 Ark. 588, 
53 S. W. 49, 74 Am. St. Rep. 112, in which our case of Feder 
vs. Iowa State T. M. Assn, supra, was distinguished, on the 
ground that no unusual or unexpected exertion there appeared. 

In Shanberg vs. Fidelity & Casualty Co., 158 Fed. 1, 85 C. C. 
A. 343, 19 L. R. A. (N. S.) 1206, it was held that disability or 
death following a rupture of the heart, due to voluntary physical 
exertion, was not the result of accidental means. 

In Appel vs. Attna L. Ins. Co., 86 App. Div. 83, 83 N. Y. Supp. 
238, affirmed by memorandum in 180 N. Y. 514, 72 N. E. 1139, 
peritonitis, resulting from the riding of a bicycle, was held not 
to have been due to accidental means, inasmuch as the injured 
person did nothing which he did not fully intend to do, or that 
what he did was not done precisely as he intended. 

In Niskern vs. United Brotherhood, 93 App. Div. 364, 87 N. 
Y. Supp. 640, the same distinction is made as in the preceding 
cases between an accidental means and accidental result, fol- 
lowing Southard vs. Railway Passengers’ Assurance Co., 34 Conn. 
574, Fed. Cas. No. 13,182, in which it was held that intentionally 
jumping from a railroad car and running a considerable distance, 
not under any emergency requiring extraordinary efforts for 
personal safety, was not an accidental means which would 
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render the insurance company liable for the accidental result of 
a rupture, which caused disability. 

In Cobb vs. Preferred Mutual Acc. Ass’n, 96 Ga. 818, 22 S. 
E. 976, disability, due to intentional exertion on the part of one 
who was in a feeble condition, was held not the result of acci- 
dental means. 

Quite in point in its peculiar facts is Streeter vs. Western 
Union Mutual L. & Acc. Society, 65 Mich. 199, 31 N. W. 779, 
8 Am. St. Rep. 882, in which case it was held that, although 
a physical injury produced insanity, and the injured person in 
this condition committed suicide, the suicide could not be at- 
tributed to the physical injury; and the death of the insane per- 
son was therefore a death by suicide, and not by accident. 

An examination of a few cases out of the many which might 
be referred to as apparently supporting a different conclusion 
from that which we have reached will make more clear the dis- 
tinction upon which we are insisting. 

In North American L. & Acc. Ins. Co. vs. Burroughs, 69 Pa. 
43, 8 Am. Rep. 212, language was used by the court indicating 
that an accidental strain of the muscles, resulting in death, would 
render the company liable for such death; but the policy seems 
to have contained no such limitation as is found in the present 
case, requiring the injury to be the result of accidental means. 
The court simply held in that case that the injury—that is, the 
result—was accidental. 

In Gale vs. Mutual Aid & Acc. Ass’n, 66 Hun, 600, 21 N. Y. 
Supp. 893, the question was also whether the injury, not the 
means, was accidental and visible. 

In Patterson vs. Ocean Acc. & Guarantee Co., 25 App. Cas. 
(D. C.) 46, the question again was whether the death of the as- 
sured was the proximate result of an accidental injury. 

In Atlanta Acc. Ass’n vs. Alexander, 104 Ga. 709, 30 S. E. 
939, 42 L. R. A. 188, the court reached the conclusion that, tak- 
ing all the facts together, the jury could properly infer that the 
act which preceded the injury was something unforseen, unex- 
pected, and unusual, and therefore that the injury resulted from 
such an act, and was therefore produced by external, violent, and 
accidental means, although the act itself was voluntary. 

In Thayer vs. Standard Life & Acc. Ins Co., 68 N. H. 577, 
41 Atl. 182,, the question was whether the injury was visible, 
although it consisted of an internal strain. 

In Freeman vs. Mercantile Mutual Acc. Ass’n, 156 Mass. 351, 
30 N. E. 1013, 17 L. R. A. 753, the death for which recovery 
was asked under an accident policy resulted from peritonitis, but 
this immediate cause of death was traced directly to a fall, and 
the court held that the death was due to accident, and not dis- 
ease. 

In Isitt vs. Railway Passengers’ Assurance Co., L. R. 22 Q. B. 
D. 504, there was the fact of an accidental fall, the immediate 
consequence of which was a cold, finally resulting in pneumonia, 
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which caused death, and the court held that the death was the 
effect of “injury caused by accident”; the question being only 
as to the proximate connection between the accidental fall and 
the death. 

We have not attempted to discuss all the cases cited by counsel, 
for on examination of those relied upon for appellant we find 
many of them distinguishable for reasons similar to those re- 
ferred to in the cases which we have discussed. On a subject of 
such complexity, it is easy to quote the language used by courts 
in support of conclusions which those courts would not have 
reached under facts analogous to the facts in the case before us. 

[2] Finally, it is to be borne in mind that in this case there is 
no evidence whatever of any slipping or falling, or of any strain- 
ing of the muscles, other than the intentional strain put upon 
them in the voluntary and intentional act of bowling. Such a 
strain was not an accidental strain, and, if it produced an unin- 
tentional result and consequent injury, nevertheless the resulting 
injury, and not the means producing it, was accidental. 

The judgment of the trial court is therefore affirmed. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


RAMSEY 
vs. 


GENERAL ACCIDENT, FIRE & LIFE INS. CO* 


SICK INDEMNITY—POLICY—CONSTRUCTION—*NECESSARILY 
AND CONTINUOUSLY CONFINED.” 


A health indemnity policy provided for payment for the number of 
consecutive days after the first week that insured was necessarily and 
continuously confined within the house and regularly visited by a 
physician by reason of illness contracted after the policy had been 
in force for thirty days. Plaintiff was taken ill in a hotel while in 
Florida, where he was treated by a physician, and, after getting some- 
what better, was transported in a Pullman car to his home, where 
it was determined that it was necessary for him to undergo an 
operation by surgeons in a nearby city. He was operated upon, at- 
tended by them daily by being taken to them in a carriage from his 
hotel near by and occasionally walking to them when able, and on 
being returned to his home was yet under the treatment of physicians 
and confined to his house, except occasionally when he sat on the 
porch, and was once driven to his place of business without taking 
any part in business matters. At another time he was taken to the 
physicians’ office, and with these exceptions he was in the house and 
much of the time in bed. Held, that the policy did not require that 


* Decision rendered, Jan. 9, 1912. 142 S. W. Rep. 763. 
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plaintiff should be literally confined within the walls of his house all 
the time, and that he was necessarily and continuously confined within 
the house within the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


HEALTH POLICY—NOTICE OF ILLNESS—WAIVER. 


A health policy provided for written notice of any illness within ten days 
after the commencement thereof, and that failure to give such notice 
should limit the insurer’s liability to one-fifth of the amount other- 
wise payable. Notice was given more than ten days after the begin- 
ning of plaintiff’s sickness on preliminary | proofs sent, which were 
returned for correction by plaintiff's physician, and, this requirement 
having been complied with without any objection to the notice not 
having been given in time, plaintiff was furnished blanks for final 
proof and was referred to insurer’s agent for adjustment of the claim, 
after which defendant wrote to plaintiff's attorney that it was ready 
to make settlement provided evidence was produced that the dis- 
ability was within the terms of the contract. Held, that defendant 
waived a strict compliance with the requirement that proof of loss 
should be rendered within the time specified. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 360.) 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 


Action by W. H. Ramsey against the General Accident, Fire 
& Life Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


Harvey D. Dow, for Appellant. 

G. W. Barnett, for Respondent. 

ELLISON, J. 

Plaintiff is a merchant living in Sedalia, Mo., and there took 
out a policy of health insurance. He afterwards was taken sick. 
on the 19th of March, 1910, in the state of Florida, came home. 
and continued to be sick for several weeks. Defendant refused 
to pay his claim, whereupon he brought this action and recovered 
judgment in the trial court. 

[1] The policy contained the following provisions: “Illness 
indemnity, at the rate of one hundred dollars per month for the 
number of consecutive days, after the first week, that the in- 
sured is necessarily and continuously confined within the house, 
and therein regularly visited by a legally qualified physician by 
reason of illness that is contracted and begins after this policy 
has been maintained in continuous force for thirty days. * * * 
Written notice * * * of any illness for which claim can be 
made, must be given to the company at Philadelphia, Pa., within 
ten days of date of accident or beginning of illness. Failure on 
the part of the assured of the beneficiary to comply strictly with 
said notice requirement shall limit the liability of the company 
to one-fifth the amount which would be otherwise payable under 
this policy.” 

When plaintiff’s sickness came upon him in Florida, he went 
to his hotel, had fever, was sick at the stomach, and suffering 
severe pains in his bowels. He went to bed at the hotel and sent 
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for a doctor and was so sick through the night that he had to 
make arrangements for the porter to stay in his room. He was 
unable to get a doctor at first. The doctor came to his room and 
prescribed for him, and the porter sent out for medicine. The 
doctor administered certain remedies and soon called again. He 
took sick on Sunday, and on Tuesday morning, the treatment 
having relieved him temporarily, he was able to be up and walk 
to the office of the doctor. The doctor, after giving him further 
treatment and prescription, recommended him to go home, telling 
him to keep out of the sun and to do no walking or exercise. 
Plaintiff was taken to the depot in a carriage that was summoned 
to the hotel for him, and was taken to Sedalia, his home, in a 
Pullman car, where he was driven in a carriage to his home. 
He remained at his home and within his house a few days under 
the treatment of a doctor. He was at home during all this time, 
except he was driven down in a carriage to see his help at the 
store, but did not engage in any business and was not able to do 
so. Whereupon he concluded to go to Kansas City, for the 
purpose of consulting physicians there and taking treatment. He 
rode from Sedalia to Kansas City in a parlor car and was able 
to take a street car to the sanitarium. He met his physicians, 
who advised an operation. The operation was performed, which 
was very painful, and in about two or three weeks later a second 
operation was performed. He secured a room in a hotel near by. 
During all the time that he was at Kansas City, he remained in 
his rooms in the hotel, except each day he went to the sanitarium 
for treatment, where he was treated daily by the physicians of 
the sanitarium. With the exceptions of the times when the opera- 
tions were performed, he would be out of his room in going to 
and from the sanitarium and in consultation with the physician 
about thirty minutes per day. During all the balance of the time, 
he was confined to his room all the time, and in bed most of the 
time. Though the hotel was but a short distance from the sani- 
tarium, he usually was taken there in a carriage; but sometimes 
he was able to walk. After the first operation had been performed 
and he had recovered somewhat from its effects—about two 
weeks after the first operation and while waiting for the second 

the doctors advised him to go to his own home, where he 
could sit on the porch, and that getting out of doors in going 
would be better for him rather than injurious, and that he could 
go home and remain under their treatment which they had pre- 
scribed, which he did, going in a parlor car and being taken in a 
carriage to his house. During all the time that he was at home 
in Sedalia, he remained confined within his house and was tak- 
ing the prescription given him by the doctors at Kansas City, ex- 
cept that he sat upon the porch occasionally, it being fine weather, 
for a short period at a time, and was driven down to his store 
to see his clerks, but did not go into the details of the business, 
but merely went to the cashier’s desk and talked to those who 
came around him a while, and perhaps wrote a letter. He went 
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back to Kansas City in very much the same way as he had gone 
the first time, and underwent the second operation and stayed 
confined to his room in the hotel under the directions and treat- 
ment of his physicians, and some time thereafter he was told that 
he could return to his home and continue their treatment, which 
he did, remaining confined to his house until the 5th of May, 
the date of the termination of his claim. The foregoing is taken 
substantially from a statement by the parties, and in our opinion 
justified the trial court in submitting the case to a jury. 

The position taken by defendant is, in effect, that the policy 
means that an assured must literally and actually be confined 
within the walls of the house all the time. We think that position 
untenable. We think that the contract should have a reasonable 
construction. And an assured who may be attacked with serious 
illness at his hotel away from home and is advised by a physician, 
who is called, that he should be taken home, and is transported 
in a Pullman car, where he may be accommodated with a bed, 
and who on arriving home finds that he will be compelled to un- 
dergo an operation by skilled surgeons in a nearby city, goes there, 
and is operated upon and attended by them daily by being taken 
to them in a carriage from his hotel near by, and occasionally 
walking to them, when able, being taken home, yet under the 
treatment of a physician, and confined within his house, except 
occasionally sitting on the porch and being once driven down to 
his place of business, though not taking part in business matters, 
and at another time to a physician’s office, but with these ex- 
ceptions, of short duration, being in the house and much of the 
time in bed, is within the protection of the policy. We regard the 
case as governed by that of Hays vs. Benevolent Ass’n, 127 Mo. 
App. 195, 104 S. W. 1141. The opinion, by Nortoni, J., is sup- 
ported by the following cases: Hoffman vs. Michigan, Home & 
H. Ass’n, 128 Mich. 323, 87 N. W. 265, 54 L. R. A. 746; Mutual 
Benefit Ass’n vs. Nancarrow, 18 Colo. App. 274, 71 Pac. 423; 
Turner vs. Fidelity & Cas. Co., 112 Mich. 425, 70 N. W. 898, 
38 L. R. A. 529, 67 Am. St. Rep. 428; Hohn vs. Interstate Cas- 
ualty Co., 315 Mich. 79, 72 N. W. 1105. See, as to construction 
of similar contracts, James vs. Casualty Co., 113 Mo. App. 622, 
88 S. W. 125, which, in so far as relates to permitting the literal 
construction of words to destroy the substantial meaning and 
object of a contract, is applicable to this case. 

[2] Defendant insists that plaintiff failed to give it the notice 
within the time required by the policy. The evidence, however, 
showed beyond doubt that notice was waived. The notice given 
by plaintiff was dated April 7th, which was more than ten days 
after the beginning of his sickness. Preliminary proofs were 
sent, and on April 15th defendant acknowledged receipt in these 
words: “We are in receipt of your preliminary notice of illness. 
Your doctor did not complete his side of the blank, and we must 
have a report from him on file. Therefore kindly have him fill 
in the inclosed blank and return it to us.” The suggestion as to 
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the doctor was complied with by plaintiff. He furnished cer- 
tificate of physician who attended him in Florida, and also a 
preliminary report of illness by his physician at Kansas City, 
and defendant at no instance objected to notice not being in time. 
On the contrary, he was furnished blanks for final proof and was 
referred to defendant’s agent at Kansas City for adjustment of 
claim. After more correspondence, and no objection on the 
score of notice, defendant wrote plaintiff on July 26, 1910, giving 
reason for not answering some of his letters that they were in- 
vestigating the claim, and asking of him further specific infor- 
mation. Then, after putting plaintiff to trouble and expense in 
complying with its requests, defendant wrote to his attorney on 
August 23d, saying that “we stand ready and willing at any time 
to make a settlement of this claim, provided the evidence is pro- 
duced that the disability comes under the terms of the contract. 
* * * This is the only reason that his claim is being held up.” 
The foregoing established complete waiver. Meyers vs. Cas- 
ualty Co., 123 Mo. App. 682, 1o1 S. W. 124, and authorities 
cited. 

There is no ground for reversal, and the judgment is accord- 
ingly, affirmed. All concur. 


——— — —eg—__——_ 


SPRINGFIELD COURT OF APPEALS. 


MIssourI. 


ROYLE MINING CO. 
US. 


FIDELITY & CASUALTY CO. or New Yorx.* 


mee ph LIABILITY—SCOPE OF POLICY—OBJECTIONS— 
AIVER 


Where insurer, under an employer’s liability policy, assumes the defense 
of an action against the insured for injuries to a servant, without 
any reservation or notice to the insured that it did not intend to 
waive a claim that the accident was not within the policy, it will be 
deemed to have waived such objection. 


(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 


EM ae LIABILITY POLICY—SCOPE—ESTOPPEL—PREJ- 
DICE. 


Where plaintiff, when sued for injuries to a servant, surrendered the de- 
fense of the suit to defendant, pursuant to an employer’s liability 
policy, and defendant unsuccessfully defended the suit, the presump- 
tion of prejudice necessary to sustain an estoppel against defendant 


* Decision rendered, Dec. 4, 1911. On motion for rehearing, Jan. 8, 1912. 
142 S. W. Rep. 438. 
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from thereafter claiming that the accident was not within the policy 
was not rebuttable. 


(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 


EMPLOYER’S LIABILITY POLICY—SCOPE—ESTOPPEL. 

Where defendant indemnity insurance company was notified of litigation 
which plaintiff claimed was covered by the policy, defendant was 
bound after reasonable investigation to assert its claim that the 
case was not within the policy, if it expected to do so, and, after 
assuming the conduct of the litigation against plaintiff, would be 
estopped to claim that the case was not covered, unless the burden 
of the litigation was assumed with an express reservation of its right 
to deny liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 


ESTOPPEL—BURDEN OF PROOF. 

Where an estoppel against defendant insurance company was aflirmed 
and relied on by the plaintiff as a ground of recovery, the burden 
of proof was on plaintiff to establish each constituent fact of the 
estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 
PLEADING—GENERAL DENIAL—SCOPE. 


Where plaintiff in an action on a policy alleged and relied on an estoppel 
as a ground for recovery, defendant under its general denial was 
entitled to prove any fact that tended to show that plaintiff’s al- 
leged estoppel never existed. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


INDEMNITY POLICY—ESTOPPEL—BURDEN OF PROOF. 


Plaintiff, in an action on an employer’s liability policy, alleged that, be- 
cause defendant had unsuccessfully defended an action for injuries, 
it was estopped to deny that the claim was within the policy, to which 
defendant filed a general denial. Held that, when plaintiff had shown 
that defendant had defended the action as required by the policy, 
plaintiff established a prima facie case, and the burden shifted to de- 
fendant, and, when defendant had proved that it took charge of the 
litigation with notice to plaintiff of reservation of its exempted rights, 
the burden then again shifted to plaintiff to show that it had no 
understanding that defendant was claiming its exemption when it 
took charge of the defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


CONFLICTING INSTRUCTIONS. 

Where, in an action on an indemnity policy, plaintiff claimed that de- 
fendant was estopped to deny that the accident was within the policy 
by reason of having taken charge of the litigation against plaintiff, 
while defendant claimed that it took charge of such litigation re- 
serving the right to deny liability under the policy, an instruction, 
authorizing a recovery if after the litigation was commenced defendant 
became informed of the nature of the liability and took charge of 
the defense, whether defendant gave notice of the reservation of its 
right under the policy or not, and an instruction predicating liability 
on a finding that after an amended petition in the original litigation 
was filed defendant took charge of and continued the defense of the 
action without notifying plaintiff that it would not be liable, were 
conflicting and erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 669.) 
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WAIVER—PLEADING. 


A waiver relied on in an action on an insurance policy should be pleaded 
in a petition and not in the reply. 


(For other cases, see Insurance, Cent. Dig. §§ 1626-1631; Dec. Dig. § 641.) 


Appeal from Circuit Court, Jasper County; Hugh Dabbs, 
Judge. 

Action by the Royle Mining Company against the Fidelity 
& Casualty Company of New York. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded. 

See, also, 126 Mo. App. 104, 103 S. W. 1098. 


H. W. Currey and Percy WERNER, for Appellant. 

Haywoop Scort, for Respondent. 

Nixon, P. J 

This suit was commenced in the circuit court of Jasper County 
by respondent against appellant upon an indemnity policy of in- 
surance executed by the appellant to the respondent. 

The plaintiff was operating a mine in Jasper County and pro- 
cured of the defendant an employer’s indemnity policy. By this 
policy, the defendant agreed to indemnify plaintiff against any 
loss from common-law liability for damages on account of bodily 
injuries or death accidentally suffered by any employee or em- 
ployees of the plaintiff while on duty, to the extent of $1,500 
in any one case. Among other things, it became the duty of the 
assured under the policy upon the happening of an accident to 
give immediate notice to the insurance company with the fullest 
information obtainable and full particulars of all claims made on 
account of said accident, and to co-operate with and render the 
insurance company all the assistance in its power; and, when a 
suit was commenced against the assured for damages on account 
of an accident covered by the policy, it was required to immedi- 
ately forward to the home office of the insurance company the 
summons or other process, and the insurance company agreed at 
its own cost to defend against such proceedings in the name and 
on behalf of the assured, or to settle the claim unless it should 
elect to pay the indemnity provided for. It was further pro- 
vided that the assured should not settle any claim or interfere 
with any negotiations for any settlement without the consent of 
the insurance company, and the assured was further required, at 
the request of the insurance company, to aid in securing all the 
information and evidence necessary in effecting a settlement or 
procuring evidence. : , 

On the 5th day of March, 1903, while the policy was in force, 
a laborer by the name of Marvin McDaniels, while employed in 
plaintiff’s mine, was fatally injured and died. His employment 
was of the character covered by the policy. He was single and 
unmarried, but left surviving him his mother, Nancy McDaniels. 
Within proper time his mother commenced suit against the plain- 
tiff to recover the sum of $10,000 as damages for the alleged neg- 
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ligent killing of said Marvin McDaniels. Soon after the death 
of Marvin McDaniels, a coroner’s inquest was held, and a copy 
of the evidence taken was forwarded to the insurance compar y. 
From that time on, the insurance company made more or less 
examination of the circumstances attending Marvin McDaniels’s 
injuries and death, by inquiry and by the investigations of its 
special examiner. When suit was commenced by Nancy Mc- 
Daniels, a copy of the summons was sent to the insurance com- 
pany, and the plaintiff furnished the information and complied 
with the requirements of the policy of insurance on its part. 
At first, the insurance company seemed to be in some doubt as 
to whether the liability of plaintiff was a common-law liability, 
or a statutory liability by reason of a failure to observe what is 
known as the prop statute (now section 8473, R. S. 1909). Fur- 
thermore, the defendant seems to have been undecided as to 
whether it should appear and defend the McDaniels action; but 
finally, upon being urged to do so by its local manager, it notified 
its attorney to take charge of the defense of the McDaniels suit 
upon the understanding that in so doing it did not waive any of 
the exemptions under its indemnity policy. At that time defend- 
ant wrote and sent a letter to its local manager notifying the 
plaintiff (Royle Mining Company) of the terms on which it took 
charge of the litigation. The attorney for the insurance com- 
pany took charge of such litigation and later associated with him, 
at the request of the plaintiff, Judge Howard Gray, as assistant 
attorney, and the two made a joint defense of the suit. The 
plaintiff, Nancy McDaniels, recovered a judgment for the sum 
of $1,000 and costs of suit. The judgment was predicated upon 
the plaintiff’s liability by reason of its failure to observe the 
prop statute. From this judgment an appeal was taken to the 
Kansas City Court of Appeals, where it was affirmed. There- 
after execution was issued against the plaintiff, and, defendant 
refusing to pay, plaintiff paid the judgment and costs in full, 
and now seeks to recover the amount so paid from the insurance 
company. 

At the first trial of this cause, a demurrer to the plaintiff’s 
evidence was sustained by the trial court, from which the plain- 
tiff appealed to the Kansas City Court of Appeals, and it was 
held by that court that the plaintiff had made a prima facie show- 
ing of the defendant’s liability to it upon the indemnity policy on 
the ground of estoppel, and the judgment was reversed and the 
cause remanded for a new trial. Reference is made to the opin- 
ion in that case for further information. Royle Mining Company 
vs. Fidelity & Casualty Company of New York, 126 Mo. App. 
104, 103 S. W. 1008. 

Upon retrial, plaintiff obtained judgment for the sum of $1,461- 
-14: from which the defendant has appealed. This appeal was 
originally sent to the Supreme Court on the ground of involving 
a: constitutional question, but it was an order of that court’ re- 
manded to this court for trial. 
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The plaintiff’s cause of action in this case was founded upon 
the defendant’s liability under its indemnity policy. The defend- 
ant set up in its answer that the plaintiff’s liability to Nancy Mc- 
Daniels, upon which the judgment was rendered in the McDaniels 
action against the plaintiff, was based upon the violation of the 
prop statute, and that the indemnity policy did not cover such 
liability. The plaintiff in its reply set up as a defense to the de- 
fendant’s answer a plea in the nature of an equitable estoppel, 
to the effect that defendant, after having full knowledge of the 
character of the McDaniels action, by its conduct and acts in 
said cause, waived the objection that such liability, if any, was 
not within the terms of its policy of insurance, and recognized 
said action as being covered by said policy of insurance, and elected 
to and did defend said action at its own costs, employed counsel, 
took charge of the defense, and defended the action to its final 
determination in the name and on behalf of the plaintiff herein 
under said policy of insurance. The defendant, ore tenus, set 
up as a defense to the estoppel that at the time it took charge of 
the defense of the McDaniels action it did so with the under- 
standing that it would claim its exemptions under the indemnity 
policy, and so notified the plaintiff. This is the seriously con- 
tested question of fact in the case on which the evidence was 
sharply conflicting, and it was properly submitted to the jury. 

[1] Some constitutional questions were raised, on retrial, after 
the case was remanded by the Kansas City Court of Appeals. 
The substance of these allegations is: “That to hold the defend- 
ant liable in this suit is a violation of section 15 of article 2 of the 
Constitution of Missouri, and of section 10 of article 1 of the 
Constitution of the United States, providing that no state shall 
pass any law impairing the obligation of any contract, and also 
contrary to the fourteenth amendment to the Constitution of the 
United States.” It is held that such allegations do not raise a 
constitutional question or give the Supreme Court jurisdiction of 
the appeal. Hilgert vs. Barber Asphalt Paving Co., 173 Mo. 
319, 72 S. W. 1070. “The subject-matter, that is, the question 
to be decided, and not the result of the decision, gives the juris- 
diction.” State ex tel. Dugan vs. Kansas City Court of Appeals, 
105 Mo., loc. cit. 302, 16 S. W. 854. 

[2] Many of the questions now urged upon our attention, and 
which we are asked to consider, are those formerly passed upon 
by the Kansas City Court of Appeals. Among the questions so 
involved is whether the conduct and action of the defendant in 
taking charge of the defense in the McDaniels litigation con- 
stituted a waiver, an estoppel, or an election. This question was 
decided on the demurrer on the former appeal adversely to the 
defendant, and it was held that the objection that a liability is 
not within the terms of the indemnity policy may be waived; 
and that when the insurer undertakes the control of the defense 
of an action brought by the injured person against the insured, 
with full information of the character of the action, and without 
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any reservation or notice to the insured that it did not intend 
to waive such objection, it will be deemed to have waived the 
objection that the liability was not within the terms of the in- 
surance policy. This principle is well supported by the following 
authorities: Fairbanks Canning Co. vs. London Guaranty & 
Accident Co., 154 Mo. App. 327, 133 S. W. 664; Royle Mining 
Co. vs. Fidelity & Casualty Co., supra; Myton vs. Fidelity & 
Casualty Co., 117 Mo. App. 442, 92 S. W. 1149; Tozer vs. Ocean 
Accident & Guaranty Corp., 99 Minn. 290, 109 N. W. 410; Tozer 
vs. Ocean Accident & Guaranty Corp., 94 Minn. 478, 103 N. W. 
509; Employers’ Liability Assurance Corp. vs. Chicago & Big 
Muddy Coal & Coke Co., 141 Fed. 962, 73 C. C. A. 278; Glens 
Falls Portland Cement Co. vs. Travelers’ Ins. Co., 11 App. Div. 
411, 42 N. Y. Supp. 285; Globe Navigation Co. vs. Maryland 
Casualty Co., 39 Wash. 299, 81 Pac. 826. 

[3] The appellant claims that the respondent’s plea of estoppel 
rests upon the fact of prejudice resulting to respondent from the 
act of appellant by reason of its having assumed the defense of 
the McDaniels action, and that in fact the respondent was not 
injured or prejudiced in any way by reason thereof, and there- 
fore there was no estoppel. To support this contention, the ap- 
pellant points to the evidence that respondent employed its own 
attorney to assist the appellant’s attorney, and that they jointly 
defended the suit. 

The facts in regard to the employment by the plaintiff of an 
attorney are that the insurance company, after an examination 
of the facts attending the accident, ordered its attorney, Frank 
L. Forlow, to take charge of the defense of the McDaniels suit, 
but afterwards, as the amount claimed by Nancy McDaniels 
was $10,000, and the limit of defendant’s liability under its in- 
demnity policy was $1,500, in order to protect itself against the 
excess, the plaintiff desired to have its own attorney to assist 
in the defense, and applied to Mr. Forlow to have Judge Howard 
Gray associated with him. This request Mr. Forlow at first re- 
fused, saying as far as he was concerned he did not need any 
assistance. Afterwards, however, some of the stockhoJders made 
a second application to Mr. Forlow, and he consented to the em- 
ployment and assistance by their attorney. But it appeared that 
Mr. Forlow had charge of the defense, and that Judge Gray was 
acting as assistant or associate, and both co-operated and did 
what they could to make the defense effectual. 

The Kansas City Court of Appeals affirmed the estoppel as fol- 
lows: “The principle on which defendant should be held liable 
is that which estops a party from taking a position inconsistent 
with one previously assumed by him, and to the prejudice of a 
third person. ‘Tozer vs. Insurance Co., 94 Minn. 478, 103 N. 
W. 509. Defendant will not be permitted to serve one purpose by 
taking a position, as it did throughout the progress of the Mc- 
Daniels suit, that the liability of plaintiff was one it would rec- 
ognize as covered by the policy, and then after using that post- 
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tion to the detriment of plaintiff, change front by denying all 
liability. Plaintiff must be presumed to have been prejudiced by 
such conduct and need not be put to the proof that it could have 
achieved better results had defendant not interfered.” (The 
italics are ours. ) 

The presumption of prejudice herein referred to as to the as- 
sured being injured by the defense of the McDaniels litigation 
is not a rebuttable presumption of fact. “The meaning is that 
as a maxim of jurisprudence one who has done an act cannot 
allege in defense that he did not also intend that its usual con- 
sequences should follow.” 16 Cyc. 1081. 

[4] Appellant complains that certain letters which it offered 
in evidence were by the court excluded. Many of these letters 
were sent by the insurance company from its general offices in 
St. Louis to one Samuel C. Boggess, who at that time was the 
resident manager of the insurance company at Carthage, Mo., and 
solicitor of insurance in its behalf. As to these letters, Boggess 
testified that all letters he received addressed to the Royle Min- 
ing Company which he was asked to deliver to that company he 
did deliver to the general manager, Mr. Mosely; that not all were 
delivered by him to Mosely in person, but he thought most of 
them were delivered by mail; that those which were delivered 
by mail were deposited in the post office, postage prepaid, ad- 
dressed to Carterville, Mo. All the letters that Boggess testified 
he delivered, either in person or by mail, were admitted in evi- 
dence by the court; and there was no evidence that the letters 
which were excluded had been deposited in the post office, 
stamped, and addressed to the plaintiff, or personally delivered 
to it, and such letters were properly excluded. Phillips vs. Scott, 
43 Mo., loc. cit. 89, 97 Am. Dec. 369; Dunlop vs. U. S., 165 
U. S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799; Rosenthal vs. Walker, 
111 U. S. 185, 4 Sup. Ct. 382, 28 L. Ed. 395. As to the letters 
received by Boggess but not delivered to the plaintiff, the appel- 
lant claims that Boggess was the agent of the insurance company 
to receive from it and deliver to the plaintiff company the letters 
in question; that he was at the time the agent of the plaintiff 
company to receive and open its letters; and that his receipt of 
the letters therefore would constitute a receipt of them by the 
plaintiff. The letters now under consideration, as the evidence 
of the appellant shows, were directed to the plaintiff company 
at its office in Carthage; but the evidence of the plaintiff shows 
that its office was really not at Carthage, but at Duenweg. It 
appeared from the evidence that the directors of the plaintiff 
company occasionally held their meetings at Carthage at different 
places in the city as was most convenient, and, among other 
places, in the office of Boggess. The evidence as to the connec- 
tion of Boggess with plaintiff company was that he frequently 
opened the letters directed to the plaintiff with the plaintiff’s 
consent and delivered them to plaintiff’s agents, and in that 
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respect he seems to have been acting in a mere ministerial 
capacity. 

[5] The general rule is that notice to an agent is notice to his 
principal, but the rule does not apply where the agent is acting 
in a merely ministerial capacity. When so acting, the agent does 
not act as a4 substitute for the principal, nor is there imposed upon 
the agent the duty of communicating to his principal the know]- 
edge thus acquired. This is illustrated by the case of an agent 
of an insurance company whose chief business is insurance, and 
who carries on the insurance business at an office of his own, 
but also keeps books for a half dozen mining corporations as a 
side issue ; such books being kept by him at his office. It was held 
in such a case that such facts would not constitute such a relation 
between the insurance agent and such mining companies as to 
bind them with notice or knowledge of self-serving declarations 
made by the insurance company to its agent. Fairfield Savings 
Bank vs. Chase, 72 Me. 226, 39 Am. Rep. 319; Rogers vs. Dutton, 
182 Mass. 187, 65 N. E. 56; 31 Cyc. 1591. 

But it is further contended by the appellant that the corres- 
pondence as a whole between the insurance company and its 
resident manager at Carthage was admissible as a part of the 
res geste; that as the letters, declarations, and acts were con- 
temporaneous with the act in question, they are admissible in 
evidence as showing the knowledge or information which the 
party had who performed the act, and as showing the circum- 
stances under which appellant undertook the defence of the Mc- 
Daniels litigation; that appellant’s officers had every reason to 
believe that those letters had been delivered; and that they had 
a right to act on that supposition, and did so act. 

[6] The term “re geste” in the law of evidence has a greatly 
extended application. It may be properly defined as a collection 
of primary facts constituting the necessary and immediate field 
of a judicial inquiry, and within such field of immediate inquiry 
all the facts are competent evidence. 16 Cyc. 1148. 

[7] Statements of an agent made at the time in relation to 
the business then being transacted and in regard to which he was 
authorized to act form a part of the res geste, if said or done 
while the transaction is passing, and are admissible evidence 
against the principal. Beardslee vs. Steinmesch, 38 Mo. 168; 
Singleton vs. Mann, 3 Mo., 464; Devlin vs. Railway Co., 87 
Mo. 545. 

[8] The rule of law, however, seems to be well established that 
self-serving declarations—communications between the principal 
and agent or between the general agent and sub-agent—are not 
admissible on behalf of the principal. Kellogg Lumber & Mfg. 
Co. vs. Webster Mfg. Co., 140 Wis. 341, 122 N. W. 737; For- 
rester-Duncan Land Co. vs. Evatt, 90 Ark. 301, 119 S. W. 282; 
Erie Despatch Co. vs. Cecil, 112 Ill. 180. 

The principal matter under investigation at the trial was 
whether the defendant took charge of the McDaniels litigation 
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under the terms of its indemnity policy alone, or whether it took 
charge of such litigation with notice to the plaintiff that it re- 
served all its rights and exemptions from liability under the 
terms of such indemnity policy. 

[9] Anything said or done by either of the parties with the 
knowledge of the other as to the defendant’s action in taking 
charge of the defense of the McDaniels action was a part of 
the res geste; but the uncommunicated purposes and intentions 
of the defendant in regard to the defense of such litigation were 
irrelevant, and consequently incompetent for any purpose, and 
were properly excluded; the question primarily being what effect 
the conduct of defendant, unexplained, was calculated to and 
did produce on the plaintiff. The circumstances under which 
the defendant took charge of the defense of said suit were such 
as to demand on its part that it should notify the plaintiff of 
the reservation of its rights. 

[10] Conduct creating an estoppel may exist without an in- 
tention to deceive, if it is such as to lead a reasonable man to 
act upon it. Globe Navigation Co. vs. Maryland Casualty Co., 
39 Wash. 299, 81 Pac. 826. 

[11] It became the defendant’s duty to speak and explain to 
the plaintiff its action, and its silence would constitute an estop- 
pel, and the position assumed in that litigation would bind it 
in this, whatever might be its uncommunicated intention. Hav- 
ing assumed that under the terms of its indemnity policy it was 
its duty to defend the McDaniels suit, after having been cast 
in that suit it cannot now change front and say that it was not 
its duty to defend said suit, or that it supposed that plaintiff knew 
that it reserved its exemption rights. As said by Sherwood, J., 
in Bensieck vs. Cook, 110 Mo., loc. cit. 182, 19 S. W. 644, 33 
Am. St. Rep. 422; “Parties litigant are not allowed to assume 
inconsistent positions in court; to play fast and loose; to blow 
hot and cold. Having elected to adopt a certain course of action, 
they will be confined to that course which they adopt.” 

The question of burden of proof does not seem to have been 
raised by either party at any time in the course of the trial either 
nisi or in this court; but as that question is likely to be evolved 
in the course of another trial, and for the further reason that it 
tends to throw some light on the question as to the propriety of 
™ instructions given, it should receive consideration at our 

ands. 

[12] The estoppel is affirmed and relied upon by the plaintiff 
as a ground of recovery, and the burden of proof is consequently 
on it to satisfactorily prove each constituent fact involved in 
the estoppel upon which its right of action is based. City of 
St. Louis vs. Arnot, 94 Mo. 275, 7 S. W. 15. As there were no 
pleadings beyond the reply, the burden of proof must be de- 
termined by the nature of the evidence and its relation to the 
case. 

[13] Under the defendant’s general denial, it was competent 
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for the defendant to prove any fact that went to show that the 
plaintiff’s alleged estoppel never had an existence. Jones vs. 
Rush, 156 Mo. 364, 57 S. W. 118; Jacobs vs. Moseley, 91 Mo. 
457, 4 S. W. 135; Feeney vs. Chapman, 89 Mo. App. 371; Bol- 
ton vs. Railway Co., 172 Mo. 92, 72 S. W. 530; Scudder vs. 
Atwood, 55 Mo. App. 512. 

[14] If the plaintiff understood that the defendant reserved 
its rights under its indemnity policy at the time it assumed charge 
of the defense of the McDaniels action, then there never existed 
any estoppel against the defendant; but, on the contrary, if it 
took charge of the defense without giving plaintiff any explana- 
tion of its act, then its silence was an estoppel. Under the facts 
of the case, when the plaintiff had shown at the trial that the 
defendant made the defense of the McDaniels suit as it was re- 
quired to do under its policy, it made a prima facie case by 
raising a presumption in its favor. The burden of evidence was 
thereby shifted and cast upon the defendant. Link vs. Jackson 
(not yet officially reported) 139 S. W. 588. When the defendant 
in its turn introduced evidence tending to prove that it took con- 
trol of said action with notice to the plaintiff of the reservation 
of its exempted rights, the burden of evidence then shifted to the 
plaintiff to show by a preponderance of the evidence that it had 
no understanding, when the defendant took charge of the defense, 
that defendant was claiming its exemption rights under the policy. 

Complaint is made of instructions numbered 2 and 3 given for 
the plaintiff in this case, which instructions are as follows :— 

“(2) The court instructs the jury that if they believe from the 
preponderance or greater weight of the evidence that, after said 
suit of Nancy McDaniels was brought against the plaintiff, that 
plaintiff notified the defendant of said suit, and that the defend- 
ant employed Frank L. Forlow as its attorney in said matter, 
and became informed of the character and nature of the allega- 
tions of plaintiff’s petition in said suit, and afterwards that the 
defendant herein, through its said attorney, Frank L. Forlow, 
took charge of the defense in said suit, and proceeded and de- 
fended the same, in the name and on behalf of the plaintiff, to 
a final determination of said suit in the circuit court of Jasper 
County, which suit finally resulted in a judgment in favor of the 
plaintiff therein, Nancy McDaniels, and against the plaintiff, the 
Royle Mining Company, for the sum of $1,000 and the costs of 
suit, and that the defendant, in the name and on behalf of the 
plaintiff, through its attorney, Frank L. Forlow, prosecuted an 
appeal from said judgment of the circuit court of Jasper County 
to the Kansas City Court of Appeals, and that the said Kansas 
City Court of Appeals affirmed the said judgment of the circuit 
court of Jasper County, and that the defendant did not settle said 
suit or judgment, and did not pay to the plaintiff the indemnity 
provided for in said policy of insurance, and that the costs of 
said suit were by the clerk of the circuit court taxed at $259.70, 
and that an execution was issued from the circuit court of Jasper 
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County on said judgment, and that thereupon the plaintiff, on 
the 29th day of March, 1905, paid the amount of said judgment 
together with said costs, interests, and sheriff’s commission, 
amounting to the sum of $1,259.70, and that the defendant has 
failed and refused to pay said sum of $1,259.70 to plaintiff, then 
the jury will find for the plaintiff in the sum of $1,259.70, with 
interest thereon at the rate of 6 per cent per annum from the 
29th day of March, 1905, to the present date. 

“(3) The court instructs the jury that although they may find 
and believe from the evidence that the defendant failed to de- 
termine whether the cause of action brought by Nancy McDaniels 
against the Royle Mining Company was based upon a common- 
law liability or a statutory liability until the amended petition was 
filed in said cause, to wit, on April 23, 1903, and if you further 
find and believe from the evidence that, after said amended peti- 
tion was filed, the defendant took control and continued the de- 
fense of said cause without notifying plaintiff in this cause that 
it would not be liable under its policy to plaintiff, and that, after 
judgment was rendered against plaintiff, it prosecuted an appeal 
of said cause to the Kansas City Court of Appeals, and that the 
defendant paid all the costs therefor and also paid its attorney, 
Frank L. Forlow, for services rendered in said cause from the 
time of the institution of said suit to its final determination in the 
Kansas City Court\of Appeal, it thereby waived its rights to 
deny liability under said policy, and if you find and so believe 
the facts to be from the evidence, you should find the issues for 
the plaintiff, and assess its damages in the sum of $1,259.70, 
with interest at the rate of 6 per cent per annum from the 29th 
day of March, 1905.” 

The. court also gave for the defendant among others, instruc- 
tions numbered 3 and 6, which are as follows :— 

“(3) The court instructs the jury that if you believe from the 
evidence that defendant, before entering upon or participating 
in the defense of the McDaniels case against the plaintiff here- 
in, notified the plaintiff of its intention to claim its exemption 
from liability under its policy, based upon the clause providing 
that it should not be liable for any injuries sustained by reason 
of the failure of the plaintiff herein to obey any of the statutes 
of this state affecting the safety of persons, and that it would 
enter upon or participate in the defense of the McDaniels case, 
expressly reserving with plaintiff its right under its contract to 
disclaim any liability for any judgment obtained in the McDaniels 
case, based upon the violation of such a statute, and the plaintiff 
did not object thereto, then you are instructed that the act of the 
defendant in entering upon or participating in the defense of the 
McDaniels case did not constitute a waiver of its said policy con- 
dition of exemption from liability in such case, and your verdict 
should be for the defendant.” 

“(6) The court instructs the jury that if you find from the 
evidence that the defendant insurance company, by its attorney, 
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Frank L. Forlow, assisted by the attorney for the plaintiff, How- 
ard Gray, defended the said case of Nancy McDaniels against the 
Royle Mining Company, and that, at the time of said defense, 
the said Royle Mining Company had notice or knowledge that the 
defendant company was defending the said case, reserving the 
right to disclaim liability in case it should be determined that the 
injury to the son of Nancy McDaniels resulted from a violation 
of a statute of the state of Missouri affecting the safety of per- 
sons, then your finding should be for the defendant and against 
the plaintiff.” 

[15] Instruction No. 2 for plaintiff is based entirely upon facts 
that are substantially admitted in this case by the defendant. It 
was uncontradicted that the suit of Nancy McDaniels was 
brought against the plaintiff herein; that the plaintiff notified the 
defendant of said suit; that defendant employed Frank L. For- 
low as its attorney in said suit; that it became informed of the 
character and nature of the plaintiff’s petition therein prior to 
the time it took any part in the defense of the McDaniels liti- 
gation; that after obtaining such information its attorney, Frank 
L. Forlow, took charge of the defense in behalf of plaintiff here- 
in to a final termination of the suit; that the result of the said 
suit was a judgment in favor of the plaintiff therein, Nancy 
McDaniels, and against the plaintiff herein, the Royle Mining 
Company, for the sum of $1,000 and costs of suit; that the de- 
fendant herein through its attorney prosecuted an appeal to the 
Kansas City Court of Appeals in which the judgment of the 
circuit court of Jasper County was affirmed; that the defendant 
did not pay said judgment; that the costs were taxed at $259.70; 
that an execution was duly issued on said judgment, and plain- 
tiff herein paid the said judgment together with the costs, 
amounting to $1,259.70; that the defendant has failed to pay 
the plaintiff the said sum with interest thereon or any part 
thereof. 

At the trial, the defendant had introduced its letter dated 
March 30, 1903, directed to the Royle Mining Company, in which 
it said: “* * * We can only appear and defend this case 
with the express understanding that by so doing we do not 
waive any provision of our policy. If it should develop that 
recovery, if any, is based upon the violation of a statute, our 
company would not be responsible to you for any judgment or 
cost or expense which might be incurred in the case. With this 
express understanding, we are to-day writing our attorney to ap- 
pear and defend. After he has completed his investigation, we 
will instruct him to call upon you and discuss the facts in the 
case.” 

So that, under the condition of the evidence, this instruction, 
in effect, was a directed verdict, and required the jury to find 
for the plaintiff irrespective of any notice to the plaintiff by 
the defendant of the terms on which it claimed to have taken 
charge of the litigation. And the plaintiff by its attorney during 
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the argument sought to impress by his argument upon the jury 
this construction of the law. He made the following statements 
to the jury: “Now, they had to do one of two things; they had 
to tell the insured, the mining company, through their agent, 
Mr. Boggess, or some other way. “This clause B is in our policy, 
and that lets us out, and therefore we don’t have to defend that 
case.’ I submit to you they could have done that then. They 
could have talked to the agent and said: ‘It is to our interest 
to go ahead and say nothing about that clause B; it is the best 
policy to go ahead and waive that clause B, and, if we do that, 
of course we defend the case.’ Now, gentlemen, they did de- 
fend the case, and I say, if they defended the case, they could 
only defend it by waiving clause B as being covered by the policy. 
Mr. Werner: We object to that statement. The Court: Let 
the record show you make the objection and I overrule it. Mr. 
Werner: We except. Mr. Scott (later on in his argument) : 
Now that was a nice sort of a proposition; that was a beautiful 
sort of argument to put up to a man by an insurance company, 
who bought the insurance policy thinking it insured him, for 
the insurance company to walk down and say, ‘Yes, you bought 
our policy and you paid for it, and all that; but it doesn’t in- 
sure you.’ Mr. Currey: I object for the reason the instruc- 
tions of the court tell the jury they are not liable and argument 
made for prejudicing the jury. The Court: The objection is 
overruled. Mr. Currey: We except.” 

The construction of the law as declared by plaintiff’s instruc- 
tion No. 2 was thus strongly enforced by plaintiff’s counsel upon 
the jury, and his interpretation of the instruction was empha- 
sized by the rulings of the court to such argument by denying 
the objections of the defendant. 

[16] Plaintiff’s instruction No. 3 proceeds upon the theory that 
the defendant failed to determine whether the cause of action in 
the suit brought by Nancy McDaniels against the plaintiff herein 
was based upon a common-law liability or a statutory liability un- 
til the amended petition was filed on April 23, 1903, and proceeds 
to instruct the jury that if they find and believe from the evi- 
dence that, after said amended petition was filed, and defendant 
took control and continued the defense of said cause without noti- 
fying the plaintiff that it would not be liable under its policy, then 
they should find a verdict for the plaintiff. 

The two instructions, considered together, proceed upon an 
alternative hypothesis. Instruction No. 2 was predicated on the 
finding by the jury that after the McDaniels case was commenced, 
if the defendant became informed of the character and nature 
of the allegations of the petition in said suit, and thereafter took 
charge of the defense, then a recovery was authorized whether 
the defendant gave notice of the reservation of its rights under 
its indemnity policy or not. Under instructions No. 3 for the 
plaintiff, recovery is predicated on the finding by the jury that 
if, after the amended petition was filed, the defendant took charge 
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of and continued the defense of said cause without notifying 
plaintiff herein that it would not be liable on its policy to plain- 
tiff, then a recovery was allowed to the plaintiff. 

On the part of the defendant, the court by numerous instruc- 
tions declared the law to be that if, at or prior to taking charge 
of the defense in the McDaniels case, the defendant notified 
the plaintiff that it would not waive any exemptions contained 
in its indemnity policy and took charge of the defense with that 
understanding, the plaintiff could not recover. 

[17] It is apparent that these instructions are in conflict. In 
such case, error is presumably prejudicial. Ross vs. Metropoli- 
tan St. Ry. Co., 132 Mo. App. 472, 112 S. W. 9; Mansur- 
Tebbetts Imp. Co. vs. Ritchie, 143 Mo., loc. cit. 612, 613, 45 S. 
W. 634. The law is thoroughly imbedded in the adjudications 
of this state that the giving of conflicting instructions is ground 
of reversal. Sheperd vs. St. Louis T. Co., 189 Mo. 362, 87 S. 
W. 1007; Morton vs. Heidorn, 135 Mo. loc. cit. 617, 618, 37 S. W. 
506. In the case last cited, the Supreme Court said: “We do not 
feel at liberty to declare harmless the error which we have above 
indicated. Where an error in an instruction to a jury occurs at 
a trial, and it is followed by a result prejudicial to the excepting 
party (as, for instance, in this case, by an adverse verdict) a 
reviewing court cannot properly consider the error otherwise 
than as a cause contributing to that result, unless the exact bear- 
ing it has had thereon can be discerned, and is found to have 
been harmless to the rights of the complaining party. This is 
all that is meant by the declaration that has occasionally been 
made to the effect that ‘error is presumptively prejudicial.’ State 
vs. Taylor, 118 Mo. 161, 24 S. W. 451; Boston, etc., Railroad 
Co. vs. O’Reilly, 158 U. S. 334, 15 Sup. Ct. 830 [39 L. Ed. 1006]. 
The Missouri statute (Rev. St. 1889, § 2303) does not weaken 
the force of that declaration, for such an error as has been de- 
scribed should be, and is, regarded by this court as one ‘mater- 
ially affecting the merits of the action,’ as mentioned in that 
section.” 

[18] Each instruction need not cover all the issues, if the 
series of instructions as a whole are correct and are not so 
framed as to be calculated to mislead, and are harmonious; but, 
when the cause is submitted on conflicting instructions, the jury 
must necessarily decide between them and may obey the wrong 
instruction instead of the right one. Baker vs. Railway Co., 122 
Mo., loc. cit. 551, 26 S. W. 20; Spillane vs. Railway Co., 111 
Mo., loc. cit. 565, 20 S. W. 293. As stated in Baker vs. Rail- 
way Co.: “The rule of law is well settled that to give conflicting 
and inconsistent instructions is reversible error. The rule has 
been often recognized and quite as frequently applied. * * * 
An instruction erroneous, if taken by itself, is often helped out 
by others upon the same subject, but even in such cases they must 
not be contradictory.” 

The respondent, to break the force of this law as to conflicting 
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instructions, makes the following claim: That while the second 
instruction does omit the affirmative defense made by the de- 
fendant, yet this defect, if any, is cured by the instructions 
given for the defendant, and that the instructions, considered as 
one charge, fully present both sides of the case to the jury. 
Respondent, in support of this contention, cites the case of 
Schroeder vs. Michel, 98 Mo. loc. cit. 48, 11 S. W. 314, which 
was an action for breach of promise of marriage in which the 
statute of limitations was interposed as a defense by the defendant. 
The first instruction given in said cause for the plaintiff omitted 
from consideration the defense of the statute of limitations, but 
an instruction was given for the defendant in which the law as 
to such defense was properly stated. It was contended that it 
was error for the court to give the first instruction authorizing 
plaintiff’s recovery without mentioning the defense of the statute 
of limitations. The court said: “In the present instance, the 
instruction No. 1 for plaintiff says nothing of the statute of limi- 
tations: but the bearing of instruction No. 6 for defendant as a 
qualification of it is very plain: ‘Even if the jury believe, from 
the evidence, that defendant promised to marry plaintiff, yet, if 
you further believe that at a period of time,’ etc. This language 
could leave no doubt that, if the facts named in No. 6 were found, 
the plaintiff could not recover even if the facts named in No. 1 
were also believed to exist.” It is very evident that this authority 
can have no application to the facts of the present case. The con- 
flicting instructions in the present case relate to the crucial 
questions of fact which the jury was called upon to decide. The 
evidence as to the question of notice as between the evidence of 
the plaintiff and that of the defendant hung trembling in the bal- 
ance, and was a vital question, and one on which there was room 
for the jury to entertain a difference of opinion. In such case 
it was the duty of the trial court to give the instructions stating 
the facts necessary to a recovery in plain and unequivocal lan- 
guage so that the jury might readily understand the law of the 
case. 

In the instructions for the plaintiff some question is made as 
to the nature of the notice that defendant had of the McDaniels 
litigation at the time it took charge of the defense of that case. 
We think that under the evidence the defendant at least had con- 
structive notice that the claim of Nancy McDaniels in the origi- 
nal suit against plaintiff was upon a statutory cause of action, 
and that defendant was not liable under the terms of its in- 
demnity policy to her in such action. Also, that it was fully ad- 
vised of its rights prior to entering into the litigation, and that it 
intended to take charge of the litigation only upon condition that 
all its rights under its indemnity policy should be reserved. This 
is abundantly shown by the letters written by it to its resident 
manager, Boggess, prior to any appearance by it in the original 
suit, and it sent a letter to that effect to be delivered to the plain- 
tiff—sent it to its agent, Boggess, directing him to deliver it. But 
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the question whether the letter was delivered or the plaintiff had 
notice was the vitally contested question of fact in the case. 

[19] Further objection has been made by the defendant that 
the waiver was improperly pleaded in plaintiff’s reply. While 
such practice has been condemmed, it has still been permitted by 
the courts of this state. Ehrlich vs. A%tna Life Ins. Co., 103 Mo. 
231, 15 S. W. 530; Moore vs. Granby Mining & Smelting Co., 
80 Mo. 86; Whiteside vs. Magruder, 75 Mo. App. 364. As this 
case is to be retried, the plaintiff should so amend its petition as 
to state its cause of action therein rather than in the reply. 

Counsel for appellant in this case with rare learning and un- 
exampled patience have presented the rights of their client in a 
portentious and monumental brief of 149 closely printed pages. 
It is not necessary to a proper determination of this case to 
follow their reasoning throughout and the numerous citations of 
authorities. All the questions raised in the appellant’s brief have 
been carefully examined and are overruled, except as herein 
stated. 

From what has been said it follows that the judgment must be 
reversed, and the cause remanded, and it is so ordered. 

Cox, J., concurs. Gray, J., having been of counsel, not sitting. 


On Motion for Rehearing. 
Nixon, P. J., 

[20] At the oral argument of this cause on the merits, re- 
spondent’s attorney made the oral contention before taking up 
his argument of the merits that appellant’s brief was not drawn 
in compliance with our rule No. 18 (156 Mo. App. xvi., 122 S. 
W. vii.). The two paragraphs of that rule which are material 
in this connection are as follows :— 

“All briefs shall be printed in not less than ten point (long 
primer) type, and shall contain separate and apart from the argu- 
ment or discussion of authorities, a statement, in numerical order, 
of the points relied on, together with a citation of authorities ap- 
propriate under each point. Any brief failing to comply with 
this rule may be disregarded by the court.” 

“The brief filed by appellant shall distinctly and separately al- 
lege the errors committed by the trial court, and no reference 
will be permitted at the argument to the errors not thus specified, 
unless for good cause shown this court shall otherwise direct.” 

It will be noticed that each of these paragraphs carries a pen- 
alty. There are two other paragraphs in the same rule, neither 
of which carry a penalty. 

Rule 21 (156 Mo. App. xvi., 122 S. W. vii.) is as follows: 
“Penalty for Failure to Comply with Rules 12, 14, 15, 16 and 18. 
If any appellant in any civil cause shall fail to comply with the 
provisions of rules 12, 14, 15, 16 or 18, the court, when the 
cause is called for hearing, will dismiss the appeal, or writ of 
error, or, at the option of the respondent, continue the cause at 
the cost of the party in default. No oral argument will be heard 
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from any counsel failing to comply with the provisions of rule 
18, unless said counsel is prevented from doing so by failure of 
opposing counsel.” 

The oral arguments were heard, it appearing to the court upon 
a hurried examination of appellant’s brief that it was in substan- 
tial compliance with the rule; but, as we remember, it was under- 
stood that we would consider the matter later as to whether the 
appellant’s brief should receive consideration. After the oral ar- 
gument, respondent’s attorney filed “written objections to appel- 
lant’s brief,” reciting that such objections had been orally made, 
and that the respondent’s attorney had obtained leave of the court 
at said time to put his objections in writing and file the same with 
the clerk, and asking, for the reasons specified, that the judgment 
be affirmed. The written objections filed by respondent’s attor- 
ney do not ask the court to disregard the appellant’s brief, as con- 
templated by the first of the two paragraphs quoted from rule 18, 
and do not ask for a dismissal of the appeal, as contemplated by 
rule 21. In that paper the respondent’s attorney merely “objects 
to this court considering any of the alleged errors of the trial 
court for the reason that appellant’s statement, brief, and argu- 
ment contains no assignment of errors, as required by rule 18,” 
stating that appellant had shown no cause whatever for the omis- 
sion. He evidently had the second of the two paragraphs (quoted 
above) in mind. That paragraph provides that “no reference 
will be permitted at the argument of errors not thus specified.” 
Respondent’s attorney did not ask to have the appeal dismissed 
as contemplated by rule 21, but asked the court in his written ob- 
jections to affirm the judgment. Neither rule 18 nor rule 21 
permits such a course. If respondent’s attorney desired to file 
a motion to affirm the judgment, he should have given the adverse 
party five days’ notice in writing of his intention to file such mo- 
tion and accompanied the notice with a copy of said motion. Rule 
25 (156 Mo. App. xvii., 122 S. W. viii.). 

The appellant’s attorney was permitted to argue this case be- 
cause it appeared, prima facie, that his brief was very carefully 
drawn and the arrangement and discussion so planned as to 
cause the respondent’s attorney and the court the least possible 
trouble in turning to any given phase of the case. This court 
has established for itself the practice of hearing the arguments 
on motions to dismiss and motions to affirm along with the argu- 
ments on the merits, where briefs on the merits have been filed, 
and taking the whole matter under advisement at the same time. 
So, in this case, it not appearing that appellant had been guilty 
of a palpable violation of rule 18, the court permitted the learned 
attorney for the appellant to make his argument, and took the 
question of the defectiveness of the brief under advisement 
along with the merits, with the idea if respondent’s attorney were 
right in his contention, and we should so find upon a more care- 
ful examination of the brief, the appeal would be dismissed as 
contemplated by rule 21. We did examine the appellant’s brief 
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with that end in view, and found that the brief was prepared in 
substantial compliance with our rules. We found in appellant's 
brief first a very complete statement of the substance of the 
pleadings, the issues finally evolved, the provisions of the in- 
demnity policy, the evidence material for our consideration, and 
the history of the litigation—each step preceded by a topical 
heading for the convenience of the respondent and the court. 
On page 36 we find the following statement: ‘Appellant urges 
as grounds for reversal, and presents to this court the following: 
Points and Authorities.” Under this is: “I. The Constitutional 
Question.” Then, in black face type, appear in numerical order 
the points relied on for reversal under that general heading, with 
authorities beneath. And so of the other points relied on for 
reversal. 

[21] We have no rule which requires an “assignment of er- 
rors” in the sense used in appellant’s objections. Rule 18 simply 
requires that briefs contain, separate and apart from the argu- 
ment and discussion of authorities, a statement, in numerical 
order, of the points relied on, together with a citation of author- 
ities under each point. In appellant’s brief, the argument and 
discussion of authorities begins on Page 55 under the head- 
ing in large type: “Appellant’s Argument.” The conclu- 
sion of the brief is as follows: “We respectfully contend that, 
because of the errors pointed out above, the judgment in plain- 
tiff’s favor should be reversed.”’ 

[22] The primary object of the rule requiring appellant’s at- 
torney to present order and not chaos in his brief is to assist 
the respondent in making an intelligent reply and to assist the 
court in ferreting out the questions to be decided. It is intended 
more as a protection to the court than to the respondent’s at- 
torney, because he is presumed to be well acquainted with the 
various phases of the case, while the court knows absolutely 
nothing about it on first presentation and must find out every- 
thing about it in order to intelligently pass upon the errors com- 
plained of. If the appellant’s attorney was permitted in his brief 
to commingle points relied on for reversal, and statement of 
facts, and argument, and citation and discussion of authorities, 
at will, the appellate court in making its way through the tangled 
mass would be put to no end of trouble. No such condition ex- 
ists in this case. The brief is skillfully prepared and carefully 
arranged with the obvious end in view of assisting the court in 
its investigation of the merits of the appeal. 

As stated in the opinion heretofore filed in this case, this appeal 
was originally taken to the Supreme Court on the theory that 
constitutional questions were involved. The printed abstract 
and the briefs of both parties are entitled, “In the Supreme Court 
of Missouri,” and bear the file mark of the clerk of the Supreme 
Court. Later, the Supreme Court certified the case to this court. 
These facts appearing, it may well be said that the attitude of 
the Supreme Court on such a question as we now have under 
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consideration should have some weight in determining the suf- 
ficiency of the briefs. Supreme Court Rule 15 (228 Mo. iii., 73 
S. W. vi.,) contains the same provisions that we have quoted from 
our rule 18. In the late case of Wallace vs. Libby, 231 Mo. 341, 
132 S. W. 665, respondent, in a motion to dismiss the appeal or 
affirm the judgment, set out as a fourth ground the following: 
“Because appellant’s brief herein is not printed separate and 
apart from the argument or discussion of the authorities, and 
does not contain a statement, in numerical order, of the points 
relied on, together with a citation of authorities under each point, 
as required by rule 15. Further, because appellant’s brief does 
not distinctly and separately allege the errors committed by the 
trial court as required by rule 15.” In passing on this ground, 
the Supreme Court said: “The fourth ground of the motion 
is not well taken. Much latitude must, in the very nature of 
things, be permitted under rule 15 of this court. Each brief 
and argument must depend largely upon the individuality of the 
person who prepares or makes them, and no fixed standard can 
be erected by which each and all briefs and arguments are to be 
measured or tested. Just so there is a substantial compliance 
with rule 15, no objection can successfully be made to the form 
of the brief or order of the argument.” This is the enlightened 
policy of the courts to-day. While the rules of appellate courts 
which are designed to establish uniformity to a reasonable ex- 
tent and to carry out that end should be faithfully observed, the 
refinement contended for by appellant’s counsel is ultra technical. 
It is protection, not oppression, that appellate courts seek to 
attain by salutary rules of practice. From what has been said, 
the reason we did not advert to this matter in the opinion hereto- 
fore filed is apparent, and we do so now only because of the 
insistency of appellant’s counsel. 
The motion for rehearing is denied. 
Cox, J., concurs. Gray, J., not sitting. 


—— +e 


SUPREME COURT OF NEW YORK. 
APPEI ,ATE DIVISION, First DEPARTMENT. 


APPEL 
vs. 


PEOPLE’S SURETY CO.* 


INDEMNITY POLICY—CONSTRUCTION—CONDITIONS. 

An indemnity policy provided that no action would lie thereunder unless 
brought by assured for “loss actually sustained and paid in money” in 
satisfaction of a judgment, nor unless brought within ninety days after 

* Decision rendered, Dec. 1, 1911. 132 N. Y. Supp. 200. 
Vol. XLI.—38. 
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such judgment by a court of last resort against assured had been so 
paid and satisfied. Held, that payment of a judgment so recovered 
in accordance with such provisions was a condition precedent to as- 
sured’s right to recover on the policy, which clause was not waived 
by the insurer’s repudiating any liability under the policy, and refusing 
to further defend an action brought against insured after unsuccess- 
fully defending the action. 


(For other cases, see Insuranc2, Cent. Dig. § 1298; Dec. Dig. § 514.) 


“WAIVER.” 


The doctrine of “waiver” is not peculiar to insurance contracts. To 
constitute a technical waiver, there need only be an intention to waive, 
either expressed or plainly to be inferred from circumstances. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381; 
vol. 8, pp. 7831-7832.) 

ESTOPPEL. 


Insurer was not estopped to deny liability on a policy where plaintiff was 
not misled by defendant’s conduct. 


(For other cases, see Insurance, Cent. Dig. §§ 941-946; Dec. Dig. § 371.) 


Appeal from Appellate Term. 

Action by Samuel Appel against the People’s Surety Company. 
Appeal by permission from a determination of the Appellate 
Court affirming a judgment of the City Court entered on a di- 
rected verdict in favor of plaintiff. Reversed, and new trial 
ordered. 

See, also, 143 App. Div. 931, 128 N. Y. Supp. 1112. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


DEAN Porter, for Appellant. 
SAMUEL BITTERMAN, for Respondent. 
MILLER, J. 

This is an action on a policy of indemnity insurance issued by 
the defendant to the plaintiff. ~The plaintiff was sued on a claim 
arising out of an accident covered by the policy. The defend- 
ant, the surety company, unsuccessfully defended the suit, and 
then wrote this plaintiff, repudiating all liability under the policy, 
on account of alleged breaches by the plaintiff of conditions C 
and N, and consenting that other attorneys be substituted. in 
place of the attorneys of the surety company in case the plaintiff 
desired to take any further action. Thereupon the plaintiff, 
without paying the judgment, brought this suit. The important 
questions involved are, first, whether the policy indemnified the 
plaintiff against liability as well as against loss; and, second, in 
case the policy should be construed as an indemnity against lia- 
bility, whether the repudiation of liability by the defendant con- 
stituted a waiver of condition F. The following is the material 
part of the body of the policy :— ; 

“The People’s Surety Company of New York, hereinafter 
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called the company, hereby agrees to indemnify Sam Appel here- 
inafter called the assured, for a period of twelve months, beginning 
on the seventh day of February, 1907, noon, and ending on the 
seventh day of February, 1908, noon standard time at the place 
where this policy has been countersigned. This policy shall only 
cover losses sustained by and liability for any claims against the 
assured as a result of the risk specified in the contract or con- 
tracts hereto attached and is issued and accepted upon the con- 
dition that all the provisions printed on the slip or slips attached 
to this policy are accepted and shall be fulfilled by the assured 
as part of this contract as fully as if they were recited at length 
over the signature hereto affixed.” 

The conditions attached to the policy are headed :— 

“General Liability against Loss from the Liability Imposed by 
Law upon the Assured for Damages on Account of Bodily In- 
juries or Death, Accidentally Suffered while this policy is in 
Force, by Any Person or Persons while within the Premises 
Described in the Schedule, or upon the Sidewalk or Other Ways 
Immediately Adjacent Thereto Provided for the Use of Em- 
ployees or the Public, Subject to the Following Conditions.” 

Then follow conditions A to N; condition F being as follows: 

“No action shall lie against the company to recover for any 
loss under this policy unless it shall be brought by the assured 
for loss actually sustained and paid in money by the assured in 
satisfaction of a judgment after trial of the issue; nor unless 
such action is brought within ninety (90) days after such judg- 
ment, by a court of last resort; against the assured has been so 
paid and satisfied. The company does not prejudice by this con- 
dition any defenses to such action it may be entitled to make 
under this policy.” 

[1] The body of the policy would indicate that the indemnity 
was against liability as well as loss. The conditions referred to 
therein treat the indemnity as solely against loss. We do not 
deem it necessary to determine whether the conditions are to be 
read into the policy so as to form a substantive part of the thing 
insured against (see Saratoga Trap Rock Co. vs. Standard Acci- 
dent Ins. Co., 143 App. Div. 852, 128 N. Y. Supp. 822), or 
whether they are mere conditions precedent, for we are of the 
opinion that the performance of condition F was not waived; 
and the respondent concedes that its performance was at least a 
condition precedent to the maintenance of an action, irrespective 
of whether the indemnity is to be regarded as against liability 
as well as loss. Indeed, the respondent argues that condition F 
er be meaningless except as applied to indemnity against lia- 
ility. 

We think that the refusal to pay the judgment, so far from 
waiving performance of condition F, was the very act which 
brought it into operation. By other conditions of the policy the 
defendant agreed to assume the defense of any suit brought 
against the assured to enforce a claim for damages on account of 
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an accident covered by the policy, and it alone was to have the 
right to elect to settle the suit and to pay the indemnity provided 
for in the policy. The assured had no right to settle a claim 
without the written consent of the defendant. The policy, of 
course, contemplated that, when a judgment was rendered against 
the assured, the insurer, not the assured, would pay it, and the 
assured was called upon to pay only in case the insurer refused 
to do so. The refusal to pay was not a waiver of a condition 
which become operative only in case of such refusal. 

[2] The doctrine of waiver is not peculiar to insurance con- 
tracts. To constitute a technical waiver, there need be only an 
intention to waive, either expressed or plainly to be inferred from 
circumstances. Draper vs. Oswego County Fire Relief Ass’n, 190 
N. Y. 12, 82 N. E. 755. The doctrine of estoppel rests on an 
entirely different basis. 

[3] The latter doctrine can have no application to this case, 
for there can be no pretense that the plaintiff was misled by the 
defendant’s conduct, and a refusal to pay did not indicate an in- 
tention to waive a condition which only had to be complied with 
in case of such refusal. The cases in which the filing of proofs 
of loss and the like has been held to be waived by an absolute 
repudiation of liability have no application. Proofs of loss are 
required to enable the insurer to adjust the loss, and, of course, 
an unqualified refusal to pay indicates an intention to waive the 
doing of the thing which is thereby rendered useless. 

While we are referred to no case in this state precisely in 
point, the appellant cites O’Connell vs. N. Y., N. H. & H. R. R. 
Co., 187 Mass. 272, 72 N. E. 979, which would be precisely in 
point but for the fact that the insurance in that case was “against 
loss from common law or statutory liability.” The respondent 
relies on St. Louis Dressed Beef Co. vs. Maryland Casualty Co., 
201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712. The policy in 
that case was treated as one of indemnity against loss. It con- 
tained a provision similar to condition F of the policy in this case. 
An accident happened which was covered by the policy, and the 
assured immediately gave notice to the insurer, who at once 
denied liability. Thereafter suits were brought against the as- 
sured, the insurer was given notice, but refused to defend, where- 
upon the assured, after notice to the insurer of what it pro- 
posed to do, compromised the suits and paid to the claimants 
the sum agreed upon, and it was held that the refusal of the in- 
surer to defend was a breach of its contract, which justified the 
plaintiff in compromising the suits in the interest both of itself 
and of the insurer. It will be seen that the plaintiff in that case 
had actually sustained a loss before bringing suit. The defend- 
ant’s breach of its obligation to defend made the condition of the 
policy similar to the one in question in this case inapplicable. 
In the course of his opinion in that case, Mr. Justice Holmes re- 
ferred to the breach contemplated by the said condition, and said: 

“We think that the only breach which that condition has in 
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view is a refusal by the company to pay after the decision in a 
case of which it has taken charge, when, notwithstanding the 
judgment, it conceives itself to have a defense.” 

The determination of the Appellate Term and the judgment 
of the City Court should be reversed, and a new trial ordered, 
with costs in all courts to appellant to abide the event. All 
concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


PEOPLE 


vs. 


METROPOLITAN SURETY CO-* 


SURETY COMPANY—INSOLVENCY—DISSOLUTION—CLAIMS. 


Where a claim against a party, for whose performance of an obligation 
a surety company had given its bond, was not reduced to judgment 
until after judgment of dissolution had been rendered against the 
surety company, the claim against the surety did not ripen until that 
time, and, as all claims against the surety company must be liquidated 
as of the date of dissolution, the holder of the bond had no right to 
have his claim thereunder allowed by the receiver. 


(For other cases, see Insurance, Dec. Dig. § 51.) 
Kellogg, J., dissenting. 


Appeal from Special Term, Albany County. 

Action by the People of the State of New York against the 
Metropolitan Surety Company, in which Henry Y. Fleet became 
a claimant against the defendant. From an order confirming 
the report of a referee disallowing his claim, Fleet appeals. 
Affirmed. 


Argued before Smith, P. J., and Kellogg, Sewell, Houghton, 
and Betts, JJ. 


AuFrep T. Davipson, for Appellant. 
Epwarp R. Fincu, for the People. 
PER CuRIAM. 

[1] The authorities seem to be conclusive that the appellant 
is not entitled to have his claim allowed by the receiver because 
the claim did not ripen until he obtained his judgment against 
the attached debtor, which event did not transpire until after the 
judgment of dissolution against the respondent surety company 


* Decision rendered, Dec. 28, 1911. 132 N. Y. Supp. 835. 
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was rendered. People vs. Commercial Alliance Insurance Co., 
154 N. Y. 95, 47 N. E. 968; People vs. Merchants’ Trust Co., 
187 N. Y. 293, 79 N. E. 1004; People vs. American Loan & 
Trust Co., 172 N. Y. 371, 65 N. E. 200; Fera vs. Wickham, 135 
N. Y. 223, 31 N. E. 1028, 17 L. R. A. 456; Attorney General 
vs. Equitable Accident Insurance Association, 175 Mass. 196, 55 
N. E. 890; Goding vs. Rosenthal, 180 Mass. 43, 61 N. E. 222; 
Casualty Insurance Company’s Case, 82 Md. 535, 34 Atl. 778. 

[2] If, however, the Nolan Commission Company, the property 
of which was attached, deposited the attached money or other 
collateral security with the surety company to indemnify it on 
its undertaking, under the principle enunciated in People vs. 
Metropolitan Surety Company, 132 N. Y. Supp. 829 (decided here- 
with), the present claimant can have such security transferred 
to himself. 

The present order, however, denying him the right to have 
his claim allowed, must be affirmed, with $10 costs and dis- 
bursements. 

KELLOGG, J. (dissenting). 

Where a defendant is admitted to bail, he is supposed to be in 
the custody of his surety, and the responsibility of the surety 
is gauged in great part by that consideration. In this case the 
plaintiff had actually attached $1,920 in cash, which upon the 
execution of the bond in question the law required to be released. 
It may fairly be considered to have been turned over to the 
custody of the surety or at his request upon his promise to re- 
fund it if a refund was required. I think it is not such a con- 
ditional promise as is referred to in People vs. Commercial Al- 
liance L. Ins. Co., 154 N. Y. 95, 47 N. E. 968, but is a promise 
to repay the money which has been surrendered on its account 
when required. I therefore favor a reversal of the order. 


~——--@+@ —— 


SUPREME COURT OF NEW HAMPSHIRE. 


HILLSBOROUGH. 





MAYNARD 
vs. 
UNITED STATES HEALTH & ACCIDENT CO.* 


VALIDITY—TIME FOR BRINGING ACTION. 


A provision in a policy of accident insurance limiting the time within 
which suit must be brought is legal and binding. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1556; Dec. Dig. § 622.) 
* Decision rendered, Dec. 5, 1911. 81 Atl. Rep. 1077. 
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TIME FOR BRINGING ACTION—WAIVER OF LIMITATIONS. 


An accident insurance policy provided that proof of injuries must be 
furnished the insurer within thirty days from the termination of 
disability, and that no action upon the policy should be maintained 
after six months from the date when proof of injury must be filed. 
Proof of injury was filed and accepted after it was due, and the 
insurer admitted a partial liability and continued a correspondence 
with the insured in an attempt to settle the claim; but no suit was 
brought within the time limited by the policy, and it was not shown 
that the insurer was induced by correspondence to believe that the 
insurer would not insist on the limitation for bringing action. Held, 
that there had been no waiver as to time for bringing the action and 
that the insured could not recover. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


Exceptions from Superior Court, Hillsborough County; Plum- 
mer, Judge. 

Action by Herman Maynard against the United States Health 
& Accident Company. Plaintiff nonsuited, and he excepts. Ex- 
ceptions overruled. 

The policy provided that affirmative proof of any injury must 
be furnished to the defendant within thirty days from the ter- 
mination of disability, and that no action at law upon the policy 
should be maintained after six months from the date when proof 
of the injury must be filed. The plaintiff was injured December 
19, 1906, and his disability therefrom terminated May 15, 1907. 
He filed his proof of claim July 5, 1907, and brought a suit 
August 25, 1908. The defendant pleaded that the action could 
not be maintained because it was brought more than six months 
from the date of the affirmative proof. The plaintiff replied 
that the defendant had waived its rights to interpose that defense. 
The plaintiff’s evidence upon this issue consisted of certain letters 
which passed between the parties or their counsel. June 18, 
1907, the defendant sent to the plaintiff a set of final proof blanks 
for him to fill out and return. July roth the defendant forwarded 
to the plaintiff a draft for an amount much less than he claimed 
he was entitled to. This was promptly returned. There was 
some further correspondence in relation to the amount the plain- 
tiff was entitled to, which terminated August 3, 1907, by a letter 
from the plaintiff’s counsel in which he stated that “some time 
between now and Ist of September I will bring suit.” 


James A. Bropericx, for Plaintiff. 
Joun O’NEtL, for Defendant. 
WALKER, J. 

[1] The provision in the policy limiting the time within which 
suit must be brought was legal and binding (Davis vs. Insurance 
Co., 73 N. H. 425, 62 Atl. 728; Johnson vs. Casualty Co., 73 N. 
H. 259, 60 Atl. 1009, 111 Am. St. Rep. 609), and the case dis- 
closes no evidence that the defendant oe this provision, or 
that it is estopped to insist upon it. 

[2] According to the contract, the plaintiff could maintain no 
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action upon the policy after six months had elapsed from the 
date when affirmative proof of his disability should be filed. 
Proof of his disability was due June 15, 1907, but it was not 
filed with the defendant until July 5th. It is unnecessary to 
consider whether the defendant had waived the time limit as to 
the filing of the proof of disability, for there is nothing to show 
that it waived the provision that suit should be brought within 
six months after the filing of proof of disability. The policy pro- 
vided a definite time when the proof should be filed; and the fact 
that it was not filed at that time had no necessary effect upon the 
limitation of time for the bringing of a suit. Davis vs. Insurance 
Co., supra. 

Although the defendant accepted the plaintiff’s proof of dis- 
ability after the time limited in the policy and may have waived 
its right to claim that it was not seasonably filed, that fact is not 
evidence that it also waived the provision as to bringing suit 
within six months from the filing of the proof. The proof was 
presented to the defendant July 5, 1907. According to the 
terms of the policy, it should have been presented June 15th. If 
the defendant so far modified the contract as to be bound by 
the receipt of the proof July 5th, it is difficult to see why in con- 
sequence of that transaction it abrogated the provision that suit 
must be brought within six months from that date. If the de- 
fendant, denying all liability, had waived the filing of proof and 
none had been filed, a different question would have arisen. See 
Norwich, etc., Co. vs. Insurance Co., 6 Blatchf. 241, Fed. Cas. 
No. 10,363; Phillips vs. Society, 120 Mich. 142, 79 N. W. 1. 
The correspondence between the parties or their counsel, which 
is relied upon to prove a waiver, was merely an attempt to ad- 
just the matter without litigation and was brought to a close on 
August 3, 1907, when the plaintiff’s counsel stated that he would 
bring suit before September Ist; and, if he had done so, the ac- 
tion would have been within the prescribed limit. The corres- 
pondence did not amount to a waiver. 19 Cyc. 908. 

The fact that the defendant admitted in the correspondence its 
liability for a part of the amount claimed by the plaintiff is no 
evidence that it intended to waive the limitation of time con- 
tained in the policy within which a suit must be brought. If 
it had in the first instance admitted its liability for the full amount 
claimed by the plaintiff, it would be illogical to say that it thereby 
waived this clause of the policy and in effect agreed to respond 
to a suit brought long after the time specified in the policy. The 
fact of a waiver, like other facts, must be found from some evi- 
dence. Nor does it appear that the plaintiff was induced by the 
correspondence to believe that the defendant would not insist 
upon this clause of the policy. Apparently he understood the 
contract, but for some reason not disclosed did not bring his 
suit until after the limited time had expired. This delay was 
not chargeable to or caused by the defendant, as in Dolson vs. 
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Insurance Co., 151 Mich. 228, 115 N. W. 50, cited by the plain- 
tiff. The court properly ordered a nonsuit. 
Exception overruled. All concurred. 


———_—oee@ ——— 


SUPREME COURT OF MINNESOTA. 


PRICE 
US. 


BROTHERHOOD OF RAILROAD TRAINMEN et aL.* 


BENEFIT INSURANCE—FORFEITURE OF CERTIFICATE. 


Where a member of a fraternal beneficiary association pays an assess- 
ment levied and payable before he becomes a member, which under 
the constitution and rules of the association he is not obligated to 
pay, such payment, to save a forfeiture, should be applied to pay 
the next succeeding assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 
eee INSURANCE—DEFAULT IN ASSESSMENT—FORFEI- 
TURE. 


Under the constitution and rules of defendant association, and the facts 
herein, deceased was not obligated to pay a certain assessment levied 
and payable before he became a member. 


(For other cases, see Insurance, Cent. Dig. §§ 1881, 1882; Dec. Dig. § 734.) 


Appeal from District Court, Ramsey County; William Louis 
Kelly, Judge. 

Action by Lottie Price against the Brotherhood of Railroad 
Trainmen and the Grand Lodge of the Brotherhood of Railroad 
Trainmen. Judgment for plaintiff, and defendants appeal. 
Affirmed. 


GEoRGE Norpiin, for Appellants. 
DurMENT, Moore & SANBORN, for Respondent. 


Bunn, J. 

Plaintiff is the widow of Edward E. Price, and brought this 
action to recover from defendant the amount of a beneficiary 
certificate for $1,350 issued to Price, in which certificate she was 
named as beneficiary. The defense was that Price had not paid 
at the time of his death the dues and assessments required by the 
tules of the order. The case was tried by the court on stipulated 
facts, and a decision for plaintiff rendered. Defendant appealed 
from a judgment entered on such decision. 


* Decision rendered, Dec. 22, 1911. 133 N. W. Rep. 793.. Syllabus by 
the Court. ‘ 
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The material facts disclosed by the stipulation are these: De- 
fendant is a beneficiary aSsociation, with a grand lodge and sub- 
ordinate lodges. Edward E. Price was admitted to membership 
November I1, 1906, and thereby became entitled to all the rights, 
privileges, and benefits of membership. With his application for 
membership, he, as required to do by the constitution of the sub- 
ordinate lodge, presented an application for a beneficiary certifi- 
cate, together with a certificate from the medical examiner. On 
December 10, 1906, the beneficiary certificate applied for and in- 
volved in this action was issued and delivered to Price, and ac- 
cepted by him. On November 11th Price paid $3.50 to the finan- 
cier of the local lodge, $1 of which was for an admission fee, 
and $2.50 as dues. On or after November 14, 1906, he paid 
$2.25 as dues. On or after December 14th he paid $3.50, $2.50 
of which was for dues. On or after January 14, 1907, he paid 
$2.50 as dues. On March 21, 1907, he paid $2.50 as dues to the 
financier of the local lodge. On March 22, 1907, Price died. In 
the case of each payment a receipt was given by the financier. 
By such receipts the payment of November 11th was credited as 
payment of the dues for the month of November, and the 
subsequent payments were credited as payments of dues for 
December, January, February, and March, respectively. When 
the payment of March 21, 1907, was made, Price was seriously 
ill. His illness was known to the financier. The financier gave 
the usual receipt, and the money was retained by defendant until 
April 5, 1907, when it was returned to plaintiff, with the state- 
ment that should have been paid on or before March Ist, and be- 
cause it was not so paid that Price was not in good standing in 
the order at the time of his death. 

The issue between the parties is as to whether the failure of 
Price to make the last payment on or before March 1, 1907, is a 
defense to plaintiff’s claim. The determination of this question 
involves an examination of the constitution and rules of the de- 
fendant order and of the subordinate lodge of which Price was 
a member, in relation to the payment of assessments. The con- 
stitution of the order provides for the establishment and main- 
tenance of a beneficiary fund, in which all members, except non- 
beneficiary members, shall participate. In order to maintain this 
fund the grand lodge levies a monthly assessment upon each ben- 
eficiary member of $2 on each $1,350 certificate, $1,50 on each 
$1,000 certificate, and 75 cents on each $500 certificate. These 
assessments were levied on the Ist day of each month for the next 
succeeding month; that is, the assessment for November was 
levied October Ist. When an assessment was levied the 
grand lodge notified the subordinate lodge thereof, and it 
became the duty of the financier of the subordinate lodge to 
collect the assessment from the members, and to remit the 
amount to the grand lodge on or before the 5th of the month 
for which the assessment was levied. If the subordinate lodge 
fails to forward the assessment before the last day of the month, 
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the constitution provides that it shall be declared defunct by 
the grand master. The constitution and rules of the grand lodge 
contain no provision as to when the members must pay their 
assessments. The grand lodge evidently looks to the subordinate 
lodge for the payment as a whole of the assessments on its mem- 
bers within the time specified, and the matter of the collection 
from the members by the financier of the subordinate lodge is 
left to the constitution and rules of the local lodge. By this 
constitution the dues of members include the monthly assess- 
ments levied by the grand lodge, and are payable to the financier 
monthly in advance before the Ist day of each month. It is pro- 
vided that any member of the local lodge who fails to pay his 
dues or assessments before the Ist day of the month becomes 
expelled, without any notice or action whatever, and at that in- 
stant his beneficiary certificate becomes void. 

[1] 1. Assuming that the payment of March 21, 1907, was 
too late as a payment of Price’s assessment for the month of 
March, and that its acceptance by the financier was not a waiver 
of the rule requiring payment before the Ist of the month, yet, 
if Price had actually paid before March Ist, the dues for that 
month, he was not in default, though the receipts failed to so 
apply the payments. In other words, if Price was not required, 
by the rules of defendant or of the subordinate lodge, to pay the 
assessment levied October 1st for the month of November, and 
payable before November Ist, the payment made by him Novem- 
ber 11th, when he became a member of the order, should be 
credited as a payment of the December assessment and the three 
succeeding payments should be credited as payments of the as- 
sessments for January, February, and March. Defendant, hav- 
ing money in its possession belonging to the member, was bound 
to apply it to save a forfeiture, and, not having done so, the 
court will make such application as defendant should have made. 
See Wait vs. Mystic Workers, 140 Iowa, 648, 119 N. W. 72, and 
cases there cited. 

[2] 2. Was deceased liable for the November assessment ? 
As we have seen, the assessment for this month was levied Octo- 
ber Ist, and the members were obliged to pay it before November 
Ist. It was the duty of the financier to remit the total assessment 
to the grand lodge by November sth. If.a member failed to pay 
this assessment before November Ist, he was ipso facto expelled. 
Price was admitted November 11th. His certificate was issued 
November 30th, received by him and accepted December roth. 
A careful search through the constitution and rules of the grand 
lodge and the constitution of the subordinate lodge fails to dis- 
close any requirement that members admitted during a month 
shall pay the assessment for that month. It is true that the 
grand lodge officers, in the notice of assessment sent to the sub- 
ordinate lodge, say that the financier must forward the amount 
due on the assessment for every member admitted during the 
month; but no authority for such a requirement is found in the 
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constitution or rules. In the absence of a provision requiring a 
member admitted during a month to pay an assessment levied and 
payable prior to his admission, we should not hold, especially when 
the result is a forfeiture, that such member is liable for such as- 
sessment. In the case at bar, Price was not a member of the 
order during one-third of the month, and did not receive his 
benefit certificate until the following month. The November as- 
sessment was levied, collected, and presumably forwarded to the 
grand lodge before he became a member, and a month before his 
insurance was in effect. He paid an initiation fee and dues for 
November, which would seem an adequate payment for the privi- 
leges of membership during the balance of the month, consider- 
ing that he received no return in the way of insurance for the 
payment of an assessment. Had Price died before his applica- 
tion for insurance was accepted and the certificate issued, it is 
difficult to see how his estate or beneficiary could have recov- 
ered on the contract, as there would be no contract until the ap- 
plication was accepted and the certificate issued. 29 Cyc. 63. 
Defendant’s custom of recognizing liability in such cases would 
not create a right, in the absence of a provision in the constitu- 
tion or rules. 

We conclude, therefore, that Price was not obliged to pay the 
November assessment, and that the amount paid by him Novem- 
ber 11th, and credited by the financier as payment of the Novem- 
ber assessment, should have been applied to pay the December 
assessment. It follows that Price paid the December, January, 


February, and March assessments within the time prescribed by 
the constitution of the local lodge, and was in good standing at 
the time of his death. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


GENERAL RY. SIGNAL CO. 
vs. 


TITLE GUARANTY & SURETY CO* 


SURETY COMPANY—CONDITION OF BOND—EXECUTION— 
WAIVER OF CONDITION. 


Although a surety bond to indemnify an employer against any pecuniary 
loss sustained by default of a clerk provided that it should be of 
no effect unless signed by the employee, where the agents of the 
bonding company to whom the application for the bond was made 
and who caused the bond to be executed and delivered to the em- 
ployer knew that it had not been signed by the employee and delivered 
it without such signature with a letter stating that it was “duly 


* Decision rendered, Nov. 28, 1911. 96 N. E. Rep. 734. 
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executed,” it will be presumed that they intended to waive the con- 
dition requiring the signature. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


SURETY COMPANY—EXECUTION OF BOND—WAIVER OF CON- 
DITION 


Where, though the bond was not signed by such employee, the usual 
provisions of such a bond were supplemented by a separate agreement 
of indemnification given by such employee to the surety company, it 
will be presumed that the agents of the company considered its in- 
terests as well protected by such separate covenant as if the em- 
ployee had subscribed to it upon the bond, and the legal presumption 
of a waiver will attach. 


(For other cases, see Insurance, Dec. Dig. § 141.) 


BONDING OF EMPLOYEE—SUBROGATION. 


Although a sftrety issues a bond for the protection of an employer against 
the defalcation, etc, of an employee, and the signature of the em- 
ployee does not appear thereon, the company is subrogated to all the 
rights of action against such employee which the employer would 
have, and any action against the defaulter would be as well founded 
as though brought on his express agreement to repay, so that his 
failure to sign cannot be relied upon as a defense to an action on 
the bond, as the company will lose only a technical defense, which, if 
allowed to prevail, would mean the lending of the aid of the court 
to the perpetration of a fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from Supreme Court, Appellate Division, Fourth 
Department. 

Action by the General Railway Signal Company against: the 
Title Guaranty & Surety Company. From a judgment for plain- 
tiff (139 App. Div. 925, 123 N. Y. Supp. 1117), defendant 
appeals. Affirmed. 


CHARLES VAN Vooruis, for Appellant. 

Hiram R. Woon, for Respondent. 

Gray, J. 

This action was brought upon a bond issued by the defendant 
to the plaintiff, by which the former agreed to indemnify the 
latter against any pecuniary loss occurring through the larceny, 
or embezzlement, of one of its clerks. Among other defenses 
the defendant alleged the invalidity of the bond for not having 
been signed by the clerk. The plaintiff had judgment in its favor 
at the Trial Term, and the affirmance of the judgment, at the Ap- 
pellate Division, was a divided court; the dissent being based, 
among other things, upon the ground of the invalidity of the bond, 
referred to as a defense, and that presents the only serious 
question for our consideration. 

The plaintiff was engaged in the business of manufacturing 
and installing railway signaling apparatus, having its principal 
office at Rochester, in this state, and a branch office at Chicago, 
in the state of Illinois. The manager of the Chicago office 
had the custody and expenditure of moneys, from time to time, 
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remitted to it by the plaintiff and employed as cashier one Ellis, 
to whom was entrusted necessarily the handling of some of the 
moneys. It was to secure itself against any dishonesty on Ellis’s 
part that the plaintiff applied to the local agents of the de- 
fendant, a foreign corporation, for the bond in question. They 
consented to the issuance of such a bond, and thereupon sent a 
formal application to be filled out and executed for the plaintiff 
by its manager in Chicago, who duly complied and returned 
the paper to them in Rochester. At the same time they also 
forwarded an application to be filled out and executed by Ellis 
himself. This application, after giving certain information, by 
way of answers to questions, concluded with this agreement 
on the applicant’s part: “I hereby agree for myself, my heirs 
and administrators in consideration of the Title Guaranty & 
Surety Company-becoming surety for me and issuing bond hereby 
applied for or any renewal thereof or any further or other bond 
hereby issued by the said company on my behalf in my present 
or any other position in this service to protect and indemnify 
the said company against any loss, damage or expense that it 
may sustain or become liable for in consequence of such guar- 
anty on my behalf by said company and forthwith after the 
said company shall have paid the party or parties entitled to the 
same any money under or by reason of such guaranty to repay 
the said company the amount so paid and all other losses, costs, 
damages and expenses if any that it shall have incurred or be- 
come liable for in consequence of such guaranty.” Ellis signed 
and‘ returned this instrument to the defendant’s agents, as they 
had requested. After both these instruments had been received 
back by the agents, this bond was prepared and executed by 
the defendant, and subsequently was mailed by its agents to 
the plaintiff, at its principal office, without having Ellis’s signa- 
ture. With it went, also, a letter stating: ‘“Inclosed herewith 
please find bond duly executed on behalf of Ralph J. Ellis, which 
we trust will be satisfactory.” A bill for the premium was there- 
after rendered to, and paid by, the plaintiff. Within three 
months Ellis took moneys belonging to the plaintiff, under cir- 
cumstances amounting to larceny and embezzlement, and ab- 
sconded. Upon a claim being made against the defendant, the 
fact appeared, upon which the refusal to pay is based, that the 
bond lacked the signature of Ellis. Although it made reference 
to the plaintiff’s application, as Ellis’s employer, it did not refer 
to any application by Ellis; but it contained a provision that 
it should be “of no effect unless signed by the employee” and 
an agreement by the said employee indemnifying the defendant 
against all loss and damage, which it might sustain by reason 
of its having entered into the bond. The complaint set forth 
the provision, that the bond should be invalid unless signed by 
the employee, and averred that the defendant had waived that 
part of it. The trial court found, among other findings of facts, 
that the bond had not been signed by the employee, that his 
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signature had been waived by the defendant, and that the de- 
fendant, by its acts and conduct, was estopped from asserting 
any invalidity on that account. 

[1] This is the case, therefore, that the agents of the de- 
fendant, to whom the application for the bond was made, and 
who, subsequently, caused the bond to be executed and to be 
delivered to the plaintiff, knew at the time of its delivery that 
it had not been signed by Ellis. They had sent to Chicago 
applications to be signed by the manager and by Ellis before 
making out the bond, and, of course, they knew that the bond 
itself should be sent there, also, if Ellis’s signature was deemed 
essential to the obligation. But they did not do so, and they 
chose to deliver the bond without obtaining his signature to it, 
with a letter, stating that it was “duly executed on behalf of 
Ralph J. Ellis.” Either they were dealing honestly with the 
plaintiff, intending to waive the condition of Ellis’s signature, 
under the circumstances, or they were scheming to deceive and 
to defraud. The law will presume the former intention. 

[2] While it might be argued that the authority of these 
agents of the defendant was sufficient to waive the condition 
of the bond in question in delivering it as it was and by receiv- 
ing the premium, upon the same principle that insurers have been 
held bound by the acts of their agents in waiving conditions of 
a policy (McNally vs. Phoenix Ins. Co., 137 N. Y. 389, 396 33 N. 
E. 475), we have a broader basis of facts and circumstances in 
this case, upon which a waiver may securely rest. It might be 
said that the objection to the enforcement of this bond went 
a little further in principle, in that it went to its completion as 
an instrument and waiver, therefore, needed fuller proof in the 
facts. However it may be, it is not necessary to decide the point; 
for a waiver by the defendant need not rest upon the fact alone 
of the delivery of the bond. The legal presumption of a waiver 
may rest upon the further fact that the defendant had in its 
possession at the time of delivery the agreement signed by Ellis, 
which was to the same effect as in the bond and quite as com- 
prehensive, as an indemnification of the)defendant against any 
loss by reason of going upon the bond. The application on be- 
half of the plaintiff was made a part of the bond; but that of 
Ellis was not. He was brought into it by supplementing the 
usual provisions of the bond by an agreement on his part. Act- 
ing for their principal, we must assume that the defendant’s 
agents had its interests in view and that they considered them 
as well protected by the separate covenant of Ellis, as if he had 
subscribed to it upon the bond. To have insisted upon such 
subscription by him had become unnecessary; for the covenant 
in the bond had ceased to be of importance. All of the facts 
and circumstances therefore conclusively support the finding of 
a waiver. 

[3] It might be observed that no written agreement was, in 
fact, essential to the defendant for the future enforcement of 
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any claim it might have against the defaulting employee. Upon 
making good to the plaintiff the amount of any defalcation, the 
defendant would be subrogated to all of the former’s rights of 
action against the defaulter, and any action by it would be quite 
as well founded as though it was brought upon the express 
agreement of the employee to repay. While the defendant re- 
quired the employee’s signature to the bond as a condition of 
its validity as an obligation, as it had the right to do, in holding 
it estopped from now insisting upon the condition, it loses noth- 
ing but a technical defense, which, if suffered to prevail in the 
face of the facts and circumstances of the case, would mean the 
lending of the aid of the court to the perpetration of a fraud. 
Jealous as the law is of the rights of a surety, the limit of its 
protection is reached when the surety invokes its aid to defraud. 

Other objections are raised by the appellant; but as they are 
not tenable and relate to the sufficiency of the evidence, it is 
unnecessary to discuss them. For the reasons assigned, I think 
that the judgment appealed from should be affirmed. 

Cullen, C. J., and Haight, Vann, Chase, and Collin, JJ., con- 
cur. Werner, J., not sitting. 

Judgment affirmed, with costs. 
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LAWYERS’ TITLE INS. & TRUST CO. vs. KELLY Er a.* 
(Supreme Court of New York, Appellate Term.) 


TITLE INSURANCE—APPLICATION—LIABILITY. 

An application for a policy of title insurance to premises described, 
which stipulates that the applicant agrees to pay therefor $600 “less 
one-fourth to attorney, exclusive of charges for drawing paper and 
disbursements for survey and recording, and that, if no survey, policy 
to be subject to state of facts a survey may show,” and that insurer’s 
charges shall be paid, whether the title after examination is accepted 
or declined, contains an offer to pay $600, less one-fourth to attorney, 
for a policy, and there can be no recovery under that promise without 
proof of tender of a policy; and it also contains a promise to pay 
charges for examination in case the title is declined, but such charges 
are limited to reasonable compensation for the services performed 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


* Decision rendered, Jan. 9, 1912. 132 N. Y. Supp. 721. 


FIDELITY & CASUALTY COMPANY OF NEW YORK vs. 
FRESNO FLUME & IRRIGATION CO. (S. F. 5,541.)* 


(Supreme Court of California.) 


VARYING INSURANCE POLICY—REPRESENTATION OF AN 
AGENT. 

Where a written insurance policy, accepted by the insured, expressly 
provided that no condition or provision could be altered, except 
by the written consent of the president or secretary, an insured cannot 
escape payment of premiums due on such policy, because the insured 
relied upon the representations of the agent. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


ACTIONS FOR PREMIUM—RATIFICATION—ORAL CONTRACT. 

Where an insurance policy provided for the payment of a certain pre- 
mium which the agent orally represented would not be collected, an 
action upon the written policy was no ratification of the agent’s oral 
representations. 

(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 


ACCEPTANCE OF POLICY—EFFECT. 

An insurance policy, though not signed bv the insured, is, when accepted, 
conclusive as to its obligations upon both parties, for under Civ. Code, 
§ 1580, providing that the acceptance by one party of a paper signed 
by another purporting to embody all the terms of the contract binds 
both parties. 

(For other cases, see Insurance, Dec. Dig. § 136.) 


* Decision rendered, Dec. 4, 1911. Rehearing denied, Jan. 3, 1912. 
119 Pac. Rep. 646. 
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MILES vs. CASUALTY CO. OF AMERICA.* 
(Court of Appeals of New York.) 


ACTION ON POLICY—PREMATURITY. 


Under a disability policy, providing for payment of one-half the prin- 
cipal sum on continuance of paralysis for one year, such benefit 
cannot be recovered in a suit brought before expiration of that 
time. 

(For other cases, see Insurance, Cent. Dig. § 1542; Dec. Dig. § 621.) 


* Decision rendered, Dec. 5, 1911. 06 N. E. Rep. 744. = 
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LIFE. 


SUPREME COURT OF MISSISSIPPI. 


STATE ex rev. PACIFIC MUT. LIFE INS. CO. 
vs. 
GRIMM, Circuit Jupce.* 


FOREIGN INSURANCE COMPANIES—ACTIONS—SERVICE OF 
PROCESS. 

The only mode by which a foreign insurance company may be served with 
process in the state is as prescribed in Rev. St. 1909, § 7042, author- 
izing service of process on the Superintendent of Insurance designated 
by foreign insurance companies as agent to receive service of process. 


(For other cases, see Insurance, Dec. Dig. § 627; Corporations, Cent. 
Dig. §§ 2606, 2607 

FOREIGN INSURANCE COMPANIES—ACTIONS—SERVICE OF 
PROCESS. 

Rev. St. 1909, § 7042, requiring foreign insurance cOmpanies doing busi- 
ness in the state to file with the Superintendent of Insurance a power 
of attorney appointing said Superintendent as its agent to receive 
service of process, and providing that the service of process on the 
Superintendent shall be deemed personal service on the company, 
so long as it has policies outstanding, authorizes service of process 
on the Superintendent in an action against a foreign insurance com- 
pany doing business in the state, brought by a non-resident on a 
policy executed and delivered in a sister state to a resident thereof, 
and such service gives the court jurisdiction over the company. 

(For other cases, see Insurance, Dec. Dig. § 627; Corporations, Cent. 
Dig. §§ 2603-2627.) 

Valliant, C. J., and Graves, J., dissenting. 


In Banc. Prohibition by the state, on relation of the Pacific 
Mutual Life Insurance Company, against J. H. Grimm, Judge of 
the Circuit Court of the City of St. Louis, to prohibit respondent 
from further proceeding with the trial of a cause pending in court. 
Denied. 

This is an original proceeding instituted in this court by the 
petitioner, seeking to prohibit the respondent, as judge of the 
circuit court of the city of St. Louis, from further proceeding 
with the trial of the case of Florence W. Rawn vs. Pacific Life 
Insurance Company, the petitioner, now pending in said court. 

Because of the unsettled or undetermined facts of the case, 
in order to get a full and correct view of the legal propositions 
presented by the record, it will be necessary to set out the peti- 
tion filed in this court, asking for a preliminary rule of prohibi- 
tion, and the return thereto filed by the respondent. All formal 


* Decision rendered, Dec. 23, 1911. Rehearing denied, Jan. 27, 1912. 
143 S. W. Rep. 483. 
Vol. XLI.—39. 
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parts wherever appearing will be omitted. The petition for the 
writ of prohibition is as follows :— 

“Now at this day comes the petitioner, the Pacific Life Insur- 
ance Company, and shows to this honorable court that it is a cor- 
poration, duly organized and existing under the laws of the state 
of California, and duly licensed to do business in this state, in 
the state of Illinois, and elsewhere; that the respondent, the 
Honorable J. Hugo Grimm, during the times hereinafter men- 
tioned, was and at the present time is, the duly elected, qualified, 
and acting judge of the circuit court for the Eighth judicial cir- 
cuit of Missouri, and judge of division No. 1, of said court; that 
heretofore, on the 14th day of March, 1911, there was com- 
menced in said court an action at law by one Florence Willis 
Rawn, as plaintiff, against your petitioner, as defendant, to re- 
cover the sum of $14,000, with interest and costs; that sum- 
mons was issued by the clerk of said court; that said summons 
was served upon the Superintendent of the Insurance Depart- 
ment of the state of Missouri on the 15th day of March, 1911, 
as appears from the return of the sheriff attached to the petition 
in said case; that thereafter said case was duly assigned to divi- 
sion No. 1 of said court, of which division the respondent is 
judge. 

“Said petition is in words and figures as follows :— 

“*Plaintiff, for her cause of action against defendant, alleges 
that :— 

“*(1) Defendant is a corporation, organized under the laws 
of the state of California, having an office in the city of Chicago, 
Illineis, and was and is duly authorized to transact business in 
the states of Illinois and Missouri, and is engaged in the business 
of general life insurance, including insuring lives against death 
caused by accident. 

“*(2) On or about February 6, 1910, defendant, at its prin- 
cipal place of business in Chicago, in the state of Illinois, made 
and executed its certain instrument in writing, dated on that day, 
and numbered 1060317, commonly called a policy of accident life 
insurance, and afterwards, on said day, for a valuable considera- 
tion to it paid by Ira G. Rawn, at said Chicago, delivered said 
policy to said Ira G. Rawn, and thereby then and there in and 
by said policy defendant promised to pay to plaintiff the sum of 
$10,000, together with a further sum as accumulations as here- 
inafter stated, in the event of the death of said Ira G. Rawn 
from bodily injuries sustained during the life of said policy 
through accidental means resulting directly, independently, and 
exclusively of all other causes in said death, if said death oc- 
curred within ninety days of the date of said injury. A copy of 
said policy, together with certain indorsements thereon, is at- 
tached hereto as “Exhibit A.” 

“*(3) Said policy provided that upon the payment of each suc- 
cessive year’s premiums on said policy, if paid annually in ad- 
vance, the principal sum of said policy should be increased by 
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10 per cent thereof. Said policy was issued in continuation of a 
former policy of insurance for the like amount, and said former 
policy, of which the present one is a continuation, was originally 
issued on the 6th day of February, 1906, and annual premiums 
were paid ‘thereon from that time down to and including the 
premium paid on February 6, 1910, and it was agreed that said 
policy numbered 1060317 should have like force and effect as if 
dated February 6, 1906. Attached to said policy, and forming 
part thereof, is a document providing that said policy of life 
insurance should bear accumulations of 10 per cent annual in- 
crease, the same as and with like effect as if said policy had 
been dated on February 6, 1906, and premiums had been paid 
thereon. A copy of said last-mentioned document, or rider, is 
attached to this petition as “Exhibit B.” By reason of said pro- 
visions of said policy and the payment to defendant of premiums 
becoming due for renewal of said insurance in February, 1907, 
1908, 1909, and 1910, the amount defendant promised to pay 
plaintiff on the death of said Ira G. Rawn as aforesaid was in- 
creased by the sum of $4,000. 

“*(4) On February 1, 1906, and from then until the death of 
said Ira G. Rawn, as hereinafter mentioned, plaintiff was the 
wife of said Ira G. Rawn and the beneficiary named in said 
policy, and during all that time she and said Ira G. Rawn were 
citizens of the state of Illinois and residents of Chicago afore- 
said. 

“*(5) On July 20, 1910, said Ira G. Rawn received bodily in- 
juries through accidental means, namely, a bullet wound through 
the body, and such injuries resulted directly, independently, and 
exclusively of all other causes in the death of said Ira G. Rawn 
on the day last aforesaid. 

“*(6) Plaintiff, as the beneficiary and legal holder of said 
policy, as soon as reasonably possible after the injury and death 
of said Ira G. Rawn, gave written notice, with full particulars, of 
said injuries and death, and the full name and address of the 
assured to defendant at its home office in Los Angeles, California, 
and within two months thereafter, on September 14, 1910, af- 
firmative proof of his death was filed with said defendant at its 
said office. 

““(7) All premiums upon the policies herein mentioned were 
promptly paid by said Ira G. Rawn during his lifetime, and he 
kept and performed all things in said policy mentioned on his 
part to be kept and performed, and plaintiff has kept and per- 
formed all things in said policy mentioned on her part to be 
kept and, performed. 

“*(8) By the statutes and laws of the state of Illinois, in 
which state this policy was delivered to the insured by defend- 
ant, and in which the insured and the beneficiary then resided 
and continued thereafter to reside until the time of insured’s 
death, policies of insurance are incontestable for any cause after 
they have been in force two full years from date of issue, ex- 





610 Insurance Law Journal Vol. 41.  [Apr., 1912. 


cept for nonpayment of premiums and for violations of condi- 
tions in the policy relating to the naval or military service in time 
of war; and this policy, is therefore now incontestable. But not- 
withstanding said statute defendant has wrongfully refused to 
pay the same when payment was demanded, on the ground that 
said policy contains incorrect warranties. 

“*Wherefore plaintiff prays judgment against defendant for 
the sum of $14,000 and legal interest thereon from said 14th 
day of September, 1910, and also for a further sum of Io per cent 
of said amount and an attorney’s fee of $500, because of de- 
fendant’s said unreasonable and vexatious refusal to pay 
plaintiff's claim.’ 

“Exhibit A. 
“Life Annuity Disability Policy. 
“*The Pacific Mutual Life Insurance Company of California. 
No. 1060317.’ 
“Exhibit B. 
“*Accumulation Transfer Certificate (Principal Sum) No. 
1652107. 
“*The Pacific Mutual Life Insurance Company of California. 
“Accident Department. 

“*The increase provided under the “Ten Per Cent Annual 
Increase” clause of this policy shall be the same as if this policy 
had been issued and dated.the 6th day of February, 1906, and 
the premiums thereon paid annually, subject, however, to the 
provisions of this policy. Anything contained in this certifi- 
cate shall not vary, alter or extend any other provision or con- 
dition of this policy. 

““*Not valid unless countersigned by a duly authorized agent 
or manager and attached to and made a part of policy bearing 
No. 1063279, issued to Mr. Ira G. Rawn.’ 

“Summons was duly issued, and the return of the sheriff 
is as follows: Return of sheriff of Cole County, Missouri, 
is as follows :— 

“*Executed the within writ in the county of Cole, and state 
aforesaid, on the day of March, 1911, upon the within 
named defendant, the Pacific Mutual Life Insurance Company, 
a corporation, by delivering a true copy of the within writ, 
together with a copy of the petition thereto attached, as certi- 
fied to by the clerk of the circuit court of the city of St. Louis, 
Missouri, to Frank Blake, Superintendent of the Insurance 
Department of the state of Missouri, he being the person au- 
thorized by the law to acknowledge and receive and upon whom 
to serve process issuing out of the courts in the state of 
Missouri, for and in behalf of said defendant, under and by 
virtue of said section 7042 of the Revised Statutes of Missouri, 
1909. Witness my hand this day of March, I9QII. 
Henry A. Hagener, Sheriff of Cole County, Missouri.’ 

“On the return day of the writ, to wit, on April 5, I9II, 
your petitioner appeared specially in said court, and solely for 
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the purpose of objecting to said court’s jurisdiction over it, 
and filed its motion to quash the return of. the sheriff and to 
dismiss said case on the grounds and for the reason therein 
stated. Said motion. was duly verified by affidavit, and among 
the reasons assigned therein why said court had and should 
take no jurisdiction were the following :— 

“First Because the service of process in the manner made 
was insufficient to confer or obtain jurisdiction over this pe- 
titioner in said cause. 

“Second. Because the bringing of the action in said court 
was an abuse of the jurisdiction of said court and a fraud on 
defendant. 

“Third. ‘That the purpose of the action was to harass, em- 
barrass, and oppress your petitioner, and to deprive it of an 
opportunity to be heard in its defense, thereby depriving it of 
due process of law. 

“Said motion to quash and to dismiss is in words and figures 
as follows :— 

“Comes now the defendant, the Pacific Mutual Life In- 
surance Company, specially appearing and limiting its appear- 
ance to the purposes of this motion and plea only, and re- 
spectfully prays the court to quash and set aside the service 
and return of the summons herein, to refuse to entertain juris- 
diction thereof, and to proceed no further in the hearing and 
determination of the issues involved than to dismiss the petition, 
all for the reasons and upon the grounds hereinafter stated; 
and in support of said motion and plea defendant respectfully 
alleges :— 

“‘First. That the cause of action is based upon a policy 
of accident insurance, a copy whereof is attached to the peti- 
tion as “Exhibit A.” That said contract of insurance was ap- 
plied for and made and delivered in the state of Illinois, which 
said state was and is the place of contract, and is an Illinois 
contract governed by the laws of Illinois. 

“ ‘Second. That Ira G. Rawn, to whom said policy was is- 
sued and with whom said accident insurance contract was made, 
was, at the time of the application therefor and of the delivery 
to him of said policy and at all times thereafter until his death 
on July 20, 1910, a citizen and resident of the state of Illinois, 
and not during any of said time a citizen or resident of the state 
of Missouri. 

“*Third. That plaintiff Florence Willis Rawn was during all 
of said times and until July 20, 1910, the wife of said Ira G. 
Rawn, residing with him in said state of Illinois, and since 
July 20, 1910, has been, and is now, his widow, and during 
all of said time and from thence hitherto has been and is now 
a citizen and resident of the state of Illinois, and not at any time 
a citizen or resident of the state of Missouri. 

“Fourth. That prior to July 20, 1910, the said Ira G. - 
Rawn had become involved and was engaged in a fraudulent 
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conspiracy against the Illinois Central Railroad Company, of 
which he had been an officer and trusted official and agent, 
whereby he and his associate agents and co-conspirators de- 
frauded the said Illinois Central Railroad Company out of many 
hundreds of thousands of dollars by fraudulent and extortionate 
charges for repairs, material and labor, and supplies, which the 
said Rawn and his associates, representating said railroad com- 
pany, caused to be done and furnished for said railroad com- 
pany by a corporation and other agencies owned and controlled 
by said Rawn and his associates for their own profit and ad- 
vantage, whereby fraudulent, excessive, and extortionate prices 
were caused to be paid out and withdrawn from the treasury 
of said railroad company to the loss of said railroad company 
in many hundreds of thousands of dollars and the corresponding 
profit of the said Rawn and his associates, the full particulars 
whereof are not in the control of this defendant and cannot be 
obtained by this defendant in this cause for the reasons here- 
inafter more particularly designated. That at the time of the 
death of said Rawn criminal prosecutions were pending in the 
state of Illinois, in the city of Chicago, whereby some of the co- 
conspirators of Rawn were being criminally prosecuted for said 
fraudulent and criminal conspiracy, and the statements of said 
Rawn were being taken upon and in relation to his own connec- 
tion therewith and knowledge thereof. That proof had been 
obtained by said railroad company of checks indorsed by said 
Rawn for large sums of money, whereby the said Rawn had 
been paid a part of the said fraudulent proceeds of said crim- 
inal conspiracy. That said Rawn, realizing that his own con- 
nection with said fraudulent transactions could no longer be 
concealed and would immediately be established, asked an ad- 
journment of the taking of said statements to Wednesday, July 
21, 1910, which adjournment was allowed. That on July 20, 
1910, the said Rawn was killed by a bullet from his own re- 
volver, fired by him, the said Rawn, with suicidal intention, 
in his own home near Chicago, in Illinois. 

“‘Fifth. That the main witnesses to facts immediately 
surrounding said suicide were inmates of the household of the 
said Rawn and members of his family who were and are under 
the influence and control of the plaintiff, and all of whom are 
residents of Illinois. 

“Sixth. That by a settlement with the Illinois Central Rail- 
road Company of the claim of said company against Rawn and 
his estate for the moneys fraudulently obtained by him from 
said company, by reason of and as the profits of Rawn from 
said fraudulent and criminal conspiracy and his share of the 
gains thereof, plaintiff secured the promise of the said railroad 
company to give no active aid or assistence’ to defendants in 
the suits on accidental policies, of which this is one. 

“Seventh. That the said Ira G. Rawn, at the time of his 
said suicide, held policies of accident insurance, all taken out 
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in the state of Illinois, of which the present is one, aggregating 
$130,000. 

“‘Fighth. That after the death of said Rawn, suits were in- 
stituted in the state courts of Chicago, Illinois, upon all said 
policies of accident insurance, including the one involved in 
this proceeding, which said suits are now pending and unde- 
termined in said courts of Illinois. And a certified copy of 
the pleadings in the Illinois case, based on the policy sued on 
here, is hereto attached as “Exhibit A,” and made a part of 
this motion and plea. That said suit is between the same 
parties, involves the same subject-matter, and is in all respects 
identical with the present action. 

“‘Ninth. That after the courts of Illinois had acquired 
jurisdiction both of the plaintiff and defendant in this cause, 
and while the said courts possessed and now possess full power 
and authority to hear and to determine the controversy and all 
the issues involved therein, including the power to compel, for 
both plaintiff and defendant, by compulsory process, the attend- 
ance and evidence of all witnesses having any knowledge of 
facts bearing upon said suicide and other issues and defenses 
and preventing defendant from obtaining evidence thereof, 
filed the present suit in this court and sued out the summons 
herein and caused the same to be served upon the Superin- 
tendent of Insurance of the state of Missouri, and to be re- 
turned as so served on defendant. 

“*Tenth. That under the rulings and decisions of the Su- 
preme Court of Illinois, which is the court of last resort in that 
state, of which said rulings and decisions plaintiff at all times 
had and now has full knowledge, this defendant cannot enforce 
the attendance of the witnesses having knowledge of the facts 
constituting the motive for and the proof .of the suicide of said 
Ira G. Rawn. All of said witnesses live in or near Chicago, 
Illinois. That this defendant cannot enforce the attendance of 
said witnesses either in this court or by commission issued 
from this court and directed to any officer authorized to take 
depositions within the state of Illinois where the witnesses may 
be found in said state, nor enforce the giving of evidence by 
such witnesses, or any of them, in any manner whatsoever in 
this case. That if defendant causes a commission for taking 
depositions of such witnesses to issue from this court and to 
be directed as above mentioned, under the said decisions of the 
courts of Illinois, no such person or officer above mentioned, or 
any court in said state, can compel obedience to subpcenas, or 
the giving of evidence, and no contempt will lie for disobedi- 
ence to subpoena, or action for perjury for the willful giving 
of false testimony. That the testimony of such witnesses is 
material and necessary for the defense of this action in this 
court, and that, without it, this defendant cannot establish its 
defense. 

“Eleventh. That where the courts of the state in which the 
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cause of action arose in which the parties reside, where the 
witnesses may be compelled to attend and testify, have first 
obtained full jurisdiction of parties and subject-matter, it is 
against public policy, contrary to the provisions of section 1, 
art. 14, of the Constitution of the United States, to section Io, 
art. 2, of the Constitution of the state of Missouri, and wholly 
at variance with the spirit and principles of the administration 
of justice and the law of the land, to permit the bringing or 
maintenance of another suit in the courts of another state where 
the evidence cannot be secured by compulsory process. 


“Twelfth. That defendant is a citizen and resident of the 
state of California by reason of the fact that it was organized 
under the laws of that state and has its chief office at Los 
Angeles. That it is compelled, in order to issue policies and 
transact business in the state of Illinois, to comply with the 
local laws of Illinois, which become a part of its contracts of 
insurance with the citizens of Illinois. That in like manner it 
is compelled by the laws of Missouri governing foreign in- 
surance ‘companies to submit thereto in all contracts entered 
into with citizens of Missouri. ‘That the laws of Missouri are 
not applicable to nor a part of its Illinois contracts, and are 
wholly different from the laws of Illinois. That the laws and 
public policy of the state of Missouri are against the defense 
of suicide to actions based upon life or accident policies issued 
to citizens of Missouri, whereas the contrary is true of Illinois. 
That the plaintiff, a citizen of Illinois, suing for and asserting 
a claim based upon an Illinois contract, should not be permitted 
to serve summons on the Superintendent of Insurance of 
Missouri, or to have or obtain the benefit of local laws governing 
defendant in the exercise of its right to do business in the state 
of Missouri with the citizens of Missouri. That this defendant 
has a good and meritorious defense to this action based upon 
the fact of the suicide of Ira G. Rawn and upon the breaches 
of warranties and misrepresentations made by said Rawn in 
his application for said policy, but, because of the matters and 
things herein set forth, cannot obtain evidence to prove said 
defenses in this court. That the bringing and maintenance of 
this suit in this court is a fraudulent abuse of the jurisdiction 
of this court and designed by plaintiff for the purpose of pre- 
venting the defendant from making good its defenses to the 
cause of action asserted herein. 

““*Wherefore, by reason of the premises, defendant prays that 
the service and return of summons be quashed and set aside, 
and the petition and action dismissed.’ 

“This petition was duly subscribed and sworn to. Thereafter 
plaintiff filed a motion to strike the petitioner’s motion from the 
files. That motion is in words and figures as follows :— 

“‘Comes now plaintiff in the above-entitled cause and moves 
the court to strike from the files the so-called motion of the 
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defendant to quash the summons and return herein and to dis- 
miss the petition for the following reasons :-— 

“*(1) None of the various grounds set out in said so-called 
motion to quash and dismiss, even if proven true, would con- 
stitute in law any sufficient legal reason for quashing the return 
of service or for dismissing  plaintiff’s petition. 

“*(2) The so-called motion to quash and dismiss alleges no 
irregularity or insufficiency whatsoever either in the writ of 
summons or the service thereof or the return thereon. 

“*(3) The plea of another action pending in a foreign juris- 
diction would not be good as a plea in abatement, even if. 
regularly pleaded in an answer and established by evidence. 
A fortiori is it insufficient when pleaded in the form we have here. 

“*(4) The matters and things alleged in this so-called motion 
to quash and dismiss respecting the suicide of the insured if 
they have any bearing on the rights of the parties under the 
terms of the policy.are properly matters of defense to be pleaded 
in an answer and not otherwise. 

“*(s5) The so-called motion to quash and dismiss sets out 
matters of fact which do not appear from the face of plaintiff’s 
petition, and the truth of which plaintiff denies, which said 
matters of fact must therefore be tried upon evidence to be 
adduced. They cannot, therefore, be tried on a motion to quash 
or dismiss such as this. 

““(6) The statutes of this state, as construed by the courts, 
require the defendant to appear, when served with summons, 
and set out all of its defenses, whether in abatement, in denial, 
or in bar in one answer, and by this motion the defendant is 
seeking to evade these provisions of our Code of Civil Procedure. 

“*(7) The motive which may have prompted plaintiff to file 
suit in this jurisdiction is wholly immaterial, so long as the law 
grants her the absolute right to file it here. 

““(8) Plaintiff cannot be held responsible for the alleged 
defects in the deposition laws of Illinois. She has neither 
enacted nor construed its statutes. 

““(g) The so-called motion to quash and dismiss does not 
allege that the policy sued on by its terms requires plaintiff to 
bring suit against defendant in the courts of Illinois. 

“*(10) The Constitution of the United States, by article 4, 
section 2, guarantees to plaintiff and other citizens of Illinois 
the same rights to sue in the courts of Missouri that are en- 
joyed by the citizens of Missouri. This motion of defendant 
seeks to nullify this provision of the supreme law of the land. 


““Wherefore plaintiff prays that this motion be stricken from 
the files, and that the costs thereof be assessed against defendant 
because it is frivolous and has no foundation or precedent in 
the established law and practice in this state.’ 

“On the 3d day of July, 1911, the respondent sustained re- 
spondent’s motion to strike the petitioner’s said motion from the 
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files, and thereby assuming to take jurisdiction to quash the 
return of the sheriff and to dismiss said case.” 

Continuing :— 

“Your petitioner respectfully shows to this court that the 
respondent has no jurisdiction over your petitioner, the defen- 
dant in said case; that the assumption of jurisdiction thus 
wrongfully taken, if upheld and maintained, will work great and 
irreparable hardship on your petitioner; that your petitioner 
will be deprived of the testimony of witnesses who reside in 
Illinois, upon whose testimony your petitioner must rely to 
establish the fact of the suicide of the said Rawn and the motives 
for such suicide; that plaintiff will be able to establish a prima 
facie case of liability with little or no trouble or expense, 
whereas defendant, your petitioner, will be put to great expense 
to attempt to obtain sufficient evidence to establish its defense ; 
that whereas the death of the said Rawn may be proven by one 
or more witnesses, the suicide of the said Rawn cannot be es- 
tablished except by the testimony of the many witnesses who 
can testify about the circumstances surrounding the death and 
the motive leading the said Rawn to commit suicide, all of which 
cannot be remedied by any other means than by the granting of 
the relief herein prayed for. 

“Wherefore your petitioner prays the remedy of the writ of 
prohibition to the said respondent, the Honorable J. Hugo 
Grimm, judge of said court, prohibiting him from taking or 
retaining any jurisdiction in said case; and to that end your 
petitioner prays that this honorable court issue a preliminary 
rule in prohibition (to the effect aforesaid) directed to respondent, 
requiring him to show cause, if any he have, with all convenient 
and reasonable speed, why a peremptory writ of prohibition 
should not be granted as herein prayed; that such other nec- 
essary and proper orders be made to protect the rights of your 
petitioner as aforesaid; and that a provisional rule to the effect 
herein prayed be furthermore made staying any further pro- 
ceedings in said case pending the final hearing and determination 
of the matters herein complained of by your petitioner.” 

Upon the presentation of this petition to the court, a pre- 
liminary rule in prohibition was issued and directed to the re- 
spondent, requiring him to show cause, if any he had, why a 
peremptory writ of prohibition should not be granted as prayed. 

In due time the respondent filed in this court the following 
return, viz. (formal parts omitted) : — 

“Now comes respondent in the above-entitled cause, and for 
his return to the preliminary order made by this court admits 
that he is and was the duly elected, qualified, and acting judge 
of the circuit court for the Eighth judicial coiirt of Missouri, 
and judge of division No. 1 of said court, and that on the 14th 
day of March, 1911, there was commenced in said court the 
suit of Florence Willis Rawn against the petitioner to recover 
the sum of $14,000; also, that a writ of summons was issued 
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by the clerk of said court for petitioner, and the said summons 
was served upon the Superintendent of Insurance for the state 
of Missouri; and that thereafter said cause was assigned to 
division No. 1 of the said circuit court, of which division re- 
spondent is judge. And respondent also admits the said peti- 
tion in the suit of Florence Willis Rawn is in the form set out 
in the application filed by petitioner in this court. Respondent 
further admits that on the return day of said writ of summons 
the petitioner herein filed in said circuit court of the city of 
St. Louis a motion which is called a motion to ‘quash and dis- 
miss,’ in the form set out in the application of petitioner herein. 
Respondent further admits that thereupon Florence Willis Rawn 
filed in said court a motion to strike from the files the aforesaid 
motion of petitioner to ‘quash and dismiss,’ which motion to 
strike from the files is in the form set out in the application to 
this court; and respondent admits that he sustained said motion 
to strike from the files on July 3, 1911. For a further return 
respondent says that, at the time he sustained said motion to 
strike, he filed in said cause a written opinion or memorandum 
setting out some of the reasons which induced him to sustain 
said motion, which opinion is in words and figures as follows, 
to wit.” 

Then follows a written opinion filed by respondent, covering 
some ten pages of printed matter, sustaining said motion to 
strike out the motion to quash and dismiss. 

The petitioner upon the pleadings asks for a peremptory 
writ of prohibition. 


Jones, Jones, Hocker & Davis, for Relator. , 
Jupson & GREEN, for Respondent. 


Woonson, J. (after stating the facts as above.) 

1. By reading the pleadings in this case, it will be seen that 
there are several issues of fact presented thereby which have 
not been settled by demurrer or admission, nor have they been 
established by any evidence. Notwithstanding that fact, counsel 
for the petitioner proceeds upon the theory that all the issues 
thus presented have been settled or established in its favor, 
while counsel for the respondent persistently deny many of the 
allegations of the petition for the preliminary rule. This alone 
should be a sufficient reason for denying the writ; but, because 
of the importance of the case, we will dispose of it upon the 
supposition that the facts are as they are charged to be by 
the petition. 

Assuming that the facts are as contended for by the petitioner, 
then the question presents itself: Is the petitioner entitled to 
a peremptory writ of prohibition? We will answer this question 
later. 

The position of counsel for the petitioner can best be stated 
in their own language, viz.: “The facts are undisputed that Ira 
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W. Rawn, the insured, and Florence W. Rawn, the beneficiary 
and plaintiff, were residents and citizens of Illinois at the times 
involved in these cases. It is not disputed that the policy sued 
on was executed and delivered in Chicago, Illinois, and that 
Rawn died in Illinois, where the policy is to be paid if the 
company is liable. It appears therefore on the record that the 
insurance contract involved in the suit was made in Illinois, 
with a citizen of Illinois, to be performed in Illingis; that the 
insured died in Illinois; and that plaintiff lives in Illinois. ‘The 
question therefore arises: May actions be maintained in 
Missouri, and, if so, has the circuit court jurisdiction, and is 
the service of process sufficient?” 

Upon that statement of the case, counsel for the petitioner 
insist that the circuit court has no jurisdiction of the cause for 
the reasons: “(a) The service of process was insufficient; and 
(b) the courts of Missouri have no jurisdiction over foreign 
insurance companies in causes of action arising out of business 
in other states with citizens of those states.” 

In support of that insistence, counsel cite and rely upon the 
following, among other, authorities: Section 7042, R. S. 1909; 
Lafayette Ins. Co. vs. French, 18 How. 404, 15 L. Ed. 451; 
St. Clair vs. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222; 
Old Wayne Life Ass’n ys. McDonough, 204 U. S. 8, 27 Sup. 
Ct. 236, 51 L. Ed. 345; Hunter vs. Mutual Reserve Life Ins. 
Co., 218 U. S., loc. cit. 585, 31 Sup. Ct. 127, 54 L. Ed. 1155, 
30 L. R. A. (N. S.) 686; Stewart vs. Harmon (C. C.) 98 Fed. 
190; Berry vs. Knights Templars Indemnity Co. (C. C.) 46 
Fed. 439; Diamond Plate Glass Co. vs. Insurance Co. (C. C.) 
55 Fed. 27; Rehm vs. German Ins. Co., 125 Ind. 135, 25 N. E. 
173; Sawyer vs. North Amer. Life Ins. Co., 46 Vt. 697; Mid- 
dough vs. Railroad Co., 51 Mo. 520; Bailee vs. Equitable Fire 
Ins. Co., 68 Mo. 617. 

The section of the statute before referred to reads as follows: 
“Sec. 7042. Process against foreign companies, appointment of 
Superintendent to receive or accept service of. Any insurance 
company not incorporated by or organized under the laws of 
this state, desiring to transact business by any agent or agents 
in this state, shall first file with the Superintendent of the Insur- 
ance Department a written instrument or power of attorney, duly 
signed and sealed, appointing and authorizing said Superin- 
tendent to acknowledge or receive service of process issued from 
any court of record, justice of the peace, or other inferior court, 
and upon whom such process may be served for and in behalf 
of such company, in all proceedings that may be instituted 
against such company, in any court of this state, or in any 
court of the United States in this state, and consenting that 
service of process upon said Superintendent shall be taken and 
held to be as valid as if served upon the company, according 
to the laws of this or any other state. Service of process as 
aforesaid, issued by any such court, as aforesaid, upon the 
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Superintendent, shall be valid and binding, and he deemed 
personal service upon such company, so long as it shall have 
any policies or liabilities outstanding in this state, although such 
company may have withdrawn, been excluded from or ceased 
to do business in this state, and in case such process -is issued 
by a justice of the peace or other inferior court, the same may 
be directed to and served by any officer authorized to serve 
process in the city or county where said Superintendent shall 
have his office, at least fifteen days before the return day thereof, 
and such service shall confer jurisdiction. Every such instru- 
ment of appointment executed by such company shall be attested 
by the seal of such company, and shall recite the whole of this 
section, and shall be accompanied by a copy of a resolution of 
the board of directors or trustees of such company similarly 
attested, showing that the president and secretary, or other 
chief officers of such company, are authorized to execute such 
instrument in behalf of the company; and if any such company 
shall fail, neglect or refuse to appoint and maintain, within the 
state, an attorney or agent, in the manner hereinbefore described, 
it shall forfeit the right to do or continue business in this state. 
(R. S. 1899, § 7991.)” This section was enacted in the year 
1885 (Laws 1885, p. 183), and amended section 6013, R. S. 
1879, which repealed section 25, p. 770, of Wagner’s Statutes 
of Missouri, 1872. ‘ 

[1] It must be conceded that the only mode by which a 
foreign insurance company can be served with process in this 
state is by the method provided for in said section 7042. Bailee 
vs. Equitable Fire Ins. Co., supra; Middough vs. St. Joseph & 
Denver City R. R. Co., 51 Mo. 520. 

[2] Counsel for the petitioner insists that the true meaning 
of section 7042 is that it requires every company which writes 
insurance in this state to appear and defend all cases arising 
out of such business, and none other. In other words, the design 
of the Legislature was to protect the citizens of this state, and 
none other, in all rights acquired by them under contracts made 
with them by foreign companies. In short, it was never the in- 
tention to provide means by which foreign insurance companies 
could be sued in the courts of this state by nonresidents on 
causes of action arising out of business transactions had with 
them in other states. 

The case of Rehm vs. Insurance Co., supra, cited by counsel 
for the petitioner, does not support the construction placed 
upon this statute by them. That case was not a-suit on a policy 
of insurance. The only thing the court there decided was that 
the insurance statute of Indiana providing for service upon the 
State Auditor in suits against a foreign insurance company only 
applied to and authorized service upon the Auditor in suits 
based upon insurance policies. 

Neither does the case of St. Clair vs. Cox, supra, relied upon 
by counsel for petitioner, support their construction of* the 
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statute under consideration. In that case the Supreme Court 
of the United States held, and properly so, that a judgment 
rendered by a Michigan court against a foreign corporation was 
not entitled to full faith and credit in another court when it 
did not appear anywhere in the record, either in the application 
for the writ, the return of the service, the pleadings, or in the 
findings of the court, that the corporation was engaged in busi- 
ness in that state. 

The record in case of Old Wayne Life Ins. Co. vs. Me- 
Donough, supra, cited by counsel for the petitioner, shows that 
the insurance company had not appointed the Insurance Com- 
missioner, upon whom service was had, its agent to receive 
service of process. In that case the Supreme Court of the 
United States held, and properly so, that such service was in- 
valid, and, for that reason, that case is not in point here. 

Nor is the case of Hunter vs. Mutual Reserve Life Ins. Co., 
supra, an authority in support of the petitioner’s contention. In 
that case service was had upon the Insurance Commissioner, 
after the insurance company had in good faith revoked his 
appointment and authority to receive service of summons for 
it, and after it-had withdrawn from the state and had ceased 
to do business in the state, prior to the time of the institution 
of that suit. Under those facts the Supreme Court of the United 
Statés properly held that the service of summons upon the 
Insurance Commissioner was invoked. 

The case of Olson vs. Buffalo Mining Co. (C. C.) 130 Fed. 
1017, cited by counsel for the petitioner, was based upon the 
statute of Washington, which in express terms provided that 
such service upon a statutory agent of a foreign corporation 
shall be had in “any action or suit pertaining to the property, 
business or transactions of such corporation within the state of 
Washington.” The suit there was for personal injuries sus- 
tained in another state, and not in the state of Washington; 
and the court there held that under the statute mentioned the 
service was had, for the reason that the language of the statute 
in express terms limited the right to obtain in that manner to 
suits based upon causes of action originating within that state, 
and not elsewhere. It is obvious that this case does not support 
the petition of the petitioner for the simple reason that our 
statute has no such limitation, but in general in its provisions, 
and expressly authorizes such service in “all proceedings that 
may be instituted against the company in the courts of the state 
or any court of the United States in this state.” The last clause 
of the statute just quoted shows conclusively that the Legis- 
lature never intended that such service should be limited to 
suits based upon causes of action originating in this state between 
citizens of this state, for the reason that we know that practically 
all of the litigation begun in the Federal Courts between in- 
dividuals and foreign corporations, especially insurance corpor- 
ations, is instituted by nonresidents of this state, and perhaps 
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such litigation is bottomed as frequently upon causes of action 
arising outside of this state, as it is upon those arising within 
our borders. Doubtless the Legislature was familiar with the 
laws of the United States governing the institution of suits in 
the Federal Courts, the character of the litigation authorized 
to be brought therein, as well as the required citizenship of 
the persons who may sue therein. And with that knowledge 
it enacted the statute under consideration, which, as before 
stated, excludes the idea that it was the design of the Legis- 
lature to limit its application to residents of this state and to 
suits based upon causes of action arising within this state. 

The remaining authorities cited by counsel for the petitioner, 
under this branch of the case, announce propositions of law 
substantially the same as those announced in the case before 
considered, and for that reason we will peruse them no further. 

The same questions that are here presented for determination 
were presented to the circuit court, and in disposing of them 
the learned trial judge, the respondent, expressed his views of 
the case in a written opinion, much of which I here quote and 
adopt as my views of the case. After stating the propositions 
presented for determination, which are substantially the same 
as previously stated by us, the respondent in the opinion men- 
tioned said :— 

“Strictly speaking, neither of these questions can be raised 
by a motion to quash. Where the sheriff’s return is irregular, 
or shows on its face that it has not been served in a manner 
to be effective, there, of course, a motion to quash is the proper 
mode of attacking it. Thomasson vs. Insurance Co., 217 Mo. 
496 [116 S. W. 1092]. 

“Defendant’s motion is not directed to the sheriff’s return at 
all, and might properly be overruled or stricken from the record 
with the brief statement that the points presented in the briefs 
cannot be raised by such motion. Since the motion is desig- 
nated a motion to quash, I have taken the pains to examine the 
sheriff's return, and fail to find that it is in any wise irregular. 
The petition alleges that the defendant is a foreign insurance 
company doing business in the state of Missouri, and the 
sheriff’s return sets out that the service was by virtue of section 
7042, R. S. 1909, which seems to me to be equivalent to a 
recital that the facts, required by said section to exist in order 
to authorize service under it, really do exist. I therefore hold 
that there is no reason (and defendant’s counsel have pointed 
out none) for holding the sheriff’s return to be irregular or for 
quashing the summons on that ground. Knapp Stout Co. vs. 
Ins. Co. [C. C.] 30 Fed. 607. 

“As stated, the defendant’s motion does not actually attack 
the sheriff’s return, but requests the court to refuse to entertain 
jurisdiction of the case for the two reasons above referred to, 
based upon facts set out in defendant’s motion. While the 
motion does not specifically or in terms charge that the court 
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has no jurisdiction over the person of defendant, and while it 
does set up certain facts upon which it bases its contention that 
the court could not entertain the cause, I am disposed to place 
a liberal construction upon the motion and treat it as sufficient 
to challenge the jurisdiction of the court over the defendant's 
person, and to assume that the facts as to the nonresidence 
of plaintiff and defendant appear from the sheriff’s return and 
upon the face of plaintiff’s petition. 

“True, a motion to quash will lie only where the return 
itself is insufficient. Where the want of jurisdiction over de- 
fendant’s person appears, not on the face of the return showing 
a defective service, but on the face of the petition, the question 
must be raised by special demurrer, and, where the objection is 
based upon facts dehors the record (the return and petition), 
it must be made by answer—that is, by a special plea contained 
in an answer, which may be joined with defense to the merits 
without being regarded as waiving the latter. Thomasson vs. 
Insurance Co., 217 Mo. 495 [116 S. W. 1092]; Meyer vs. 
Insurance Co., 184 Mo. 481 [83 5. W. 479]; Wicecarver vs. 
Insurance Co., 137 Mo. App. 250 [117 S. W. 698]. 

“As already stated, the two questions presented by the briefs 
are not properly raised by the motion to quash. However, as 
a large part of the argument has been addressed to these ques- 
tions, and inasmuch as plaintiff’s counsel upon the argument 
admitted the facts of nonresidence of plaintiff and defendant 
(although he did not admit the other facts alleged, viz., that the 
witnesses would refuse to testify by deposition in Illinois), I 
am disposed to consider the first point at this time. The plain- 
tiff’s motion to strike from the files does not necessarily admit 
the truth of the allegations of defendant’s motion, because it 
might well be contended that defendant’s motion be stricken 
out because the questions attempted to be raised by it cannot be 
raised by such motion—indeed, that is one of the propositions 
argued by plaintiff's counsel. In view of the admission by 
plaintiff, I will consider this first question, because defendant, 
not having pleaded to the merits, has not waived the objection 
that the court has not jurisdiction over its person, and could 
still present such question in a regular and proper manner by 
a count in its answer, or by demurrer, if the facts appeared on 
the face of the petition. To defer considering and passing 
upon this question, which it is clear is in the case and will be 
presented, would merely result in a delay which can well be 
avoided. 

“The first question is: Has this court failed to obtain juris- 
diction over the defendant by reason of the fact that both 
plaintiff and defendant are nonresidents of the state, and sub- 
stitute service was had upon the Insurance Commissioner ? 

“After an examination of the authorities cited by counsel 
(and some: which were not cited), and after considering the 
matter fully, I have reached the conclusion that the service of 





Life.] State ex rel. Pacific Mut. L. Ins. Co. vs. Grimm. 623 


the Superintendent of Insurance is sufficient to bring defendant 
into court, and that the court has jurisdiction over its person. 
The suit is upon a contract, and the action is clearly a transitory 
one, which may be brought in any jurisdiction in which a de- 
fendant may be found, or personal service had upon him. Since 
the plaintiff is a nonresident, she may sue the defendant in any 
county of the state in which personal service can be had upon it. 
Section 1751, R. 5S. 1909; Bryant vs. McClure, 44 Mo. App. 
553. Within the contemplation of the statute relating to service 
of summons upon foreign insurance companies, such companies 
are regarded as residing in each county in this state. Meyer vs. 
Insurance Co., 184 Mo., loc. cit. 486 [83 S. W. 479]. 

“That the defendant is a foreign insurance company, and that 
the summons in this case was served upon the Insurance Com- 
missioner in the manner prescribed by section 7042, is conceded, 
and I assume it is also conceded that the defendant at the time 
of the service was doing an insurance business in the state of 
Missouri, and had executed a power of attorney to receive serv- 
ice and delivered it to the Superintendent of Insurance. But 
while the service was had in the manner prescribed by the statute, 
defendant contends that the court has no jurisdiction over its 
person because the policy sued upon was not issued in the state 
of Missouri and, again, because the plaintiff is a nonresident, it 
being contended by defendant that the statutes authorize service 
upon the Superintendent of Insurance in suits against foreign 
companies only where the suit is brought by a resident of the 
state, or where the policy sued on was issued in this state. 

“An examination of the statute shows that its terms are gen- 
eral, and authorize each service of summons in all suits brought 
against foreign insurance companies. I do not see that this court 
has any authority to limit or qualify the statute by reading into 
it words which would limit the right to serve a foreign com- 
pany by service upon the Superintendent of Insurance to cases 
brought by resident plaintiffs, or those based upon contracts is- 
sued in this state. A foreign company can do business in the 
state of Missouri only upon such terms and conditions as the 
state may see fit to impose. If the state says to such company, 
‘You may do business in Missouri only upon condition that you 
appoint the Superintendent of Insurance your agent to receive 
service of process in all cases brought against you in this state,’ 
and the company accepts that condition, either expressly by ex- 
ecuting the power of attorney, or impliedly by doing business in 
the state, then the company is clearly bound by such statute. 
The question simply resolves itself to an inquiry as to the true 
meaning of the statute. As I have said, section 7042 shows no 
purpose to limit its operation to the class of cases contended for 
by defendant. On the other hand, the purposes of the statute, 
as stated in the Meyer Case, seems to have been to make a for- 
eign insurance company doing business here a resident of each 
county of the state, so that a plaintiff resident in St. Louis would 
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not be required to sue a nonresident insurance company in St. 
Louis, but might sue it in any county in the state, which would be 
permissible only upon the theory that the defendant is a resident 
of such county. 

“It has been claimed that this statute was enacted for the 
benefit of our own citizens, and not for the benefit of nonres- 
idents. That is probably true of all our laws, but a nonresident 
minor child can clearly maintain an action for damages for the 
death of its father in this state caused by the defendant’s neg- 
ligence, * * * ‘and that it is not the policy of our law to 
close the doors of our courts to citizens of other states. It is 
extremely doubtful that the Legislature could do so if desired. 
But clearly it has nowhere placed any limitation upon the right 
of nonresidents to bring suits in the courts of this state. 

“The same question raised in this case was raised in a Massa- 
chusetts case upon a statute almost identical in terms with that 
of this state, and the court decided in favor of its jurisdiction 
over defendant. Johnston vs. Insurance Co., 132 Mass. 432. 

“Several cases cited by defendant upon this phase of the case 
are deserving of very serious attention; that of Old Wayne Ins. 
Co. vs. McDonough, 204 U. S. 8 [27 Sup. Ct. 236, 51 L. Ed. 
345], being the strongest in its favor. But that case is readily 
distinguishable from the one at bar. There the suit was brought 
in Indiana upon a judgment which had been rendered in Penn- 
sylvania, and it was necessary for the plaintiff to show that the 
Pennsylvania court had obtained jurisdiction over the defend- 
ant. The only evidence that the company had done business in 
Pennsylvania seems to have been the fact that it had issued the 
policy itself, and by the petition filed in the suit, both of which 
recited that the contract was made in Indiana. That judgment 
might well be sustained on the ground that, inasmuch as it was 
not shown that the insurance company had ever done business 
in the state of Pennsylvania, it could not have been subject to 
the laws of that state; but the court went further and said that: 
‘While the highest considerations of public policy demand that 
an insurance corporation, entering a state in defiance of a statute 
which lawfully prescribes the terms upon which it may exert 
its powers there, should be held to have assented to such terms as 
to business there transacted by it, it would be going very far to 
imply, and we do not imply, such assent as to business transacted 
in another state, although citizens of the former state may be 
interested in such business.’ 

“In the case of Hunter vs. Mutual Reserve Life Ins. Co., 218 
U. S. 575 [31 Sup. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. 5S.) 
686] (on appeal from 184 N. Y. 136 [76 N. E. 1072, 30 L. R. 
A. (N. S.) 677]), it was held that, as the insurance company had, 
as a matter of fact, and in good faith, withdrawn from the state 
of North Carolina and revoked the power of attorney of the state 
officers to accept process long before the plaintiff had received an 
assignment of the policies sued upon, the service upon the In- 
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surance Commissioner was invalid. The Court of Appeals in 
New York in that case said: ‘It may be assumed at once that if 
defendant, upon a fair construction of language and of its acts, 
did continue generally to transact and carry on business of in- 
surance in North Carolina after its purported revocation of its 
power of attorney and withdrawal from such state, the latter 
should be held ineffectual to prevent a continuance of the author- 
ity of the insurance official to receive service of a summons. The 
authorization by the company of service upon said official was a 
condition of its transacting business in said state, and so long 
as such transaction of business continued the company should 
not be allowed to escape the consequences of its agreement by 
any deceptive or apparent withdrawal. We do not, however, 
think that such was the true character of its acts.’ 

“There is an important distinction, which I think these cases 
clearly recognize, between the case of a foreign insurance com- 
pany doing business in a state, in which it is subject to its laws, 
and such a corporation which has never done business in the 
state, or has in good faith discontinued its business and left the 
state.” 

The Supreme Court of the United States, in the case of Bar- 
row Steamship Co. vs. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 
42 L. Ed. 964, announced a very liberal policy regarding service 
of process upon foreign insurance companies, where they actually 
transact business in a state, even in the absence of a statute re- 
quiring them to submit to the jurisdiction of the courts of such 
state, as a condition precedent to such right. That was an action 
brought by a citizen of New Jersey in the Circuit Court of the 
United States held within the state of New York, against a 
foreign corporation, based upon a cause of action which arose in 
England. The corporation was doing business in the state of 
New York, and service of process was had upon one of its agents 
in that state. The defendants appeared specially, and demurred 
to the petition for the reason that it appeared from the face there- 
of that the court had no jurisdiction of the defendants nor the 
subject-matter of the suit, as neither the plaintiff nor defendant 
was a resident of New York, and the cause of action sued on did 
not arise in that state. The court overruled the demurrer, and, 
at the close of the plaintiff’s case, counsel for defendants moved 
to dismiss the suit for the same reason stated in their demurrer. 
That motion was by the court denied, and it certified to the 
Supreme Court this question of law: “Had the Circuit Court of 
the United States jurisdiction to try the action and render judg- 
ment therein against the defendant?” ‘The United States Su- 
preme Court affirmed the decision of the Circuit Court, and the 
opinion contains an exhaustive discussion of authorities on the 
right of a nonresident to sue a foreign corporation on a cause 
of action arising out of the state where the suit is brought. The 
court held that the constant tendency of the judicial decisions was 
in the direction of putting corporations upon the same footing 
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as natural persons in regard to jurisdiction of suits by or against 
them; that under modern decisions, even in the absence of 4 
statute requiring foreign corporations doing business in a state 
other than where incorporated to submit to the jurisdiction of the 
courts of that state, on going into a foreign state, they impliedly 
submitted themselves to the jurisdiction of the courts of that 
state and were “found” within that state for the purpose of suit, 
the same as an individual. 

We are therefore of the opinion that section 7042, R. S. 1909, 
authorized the service made by the sheriff, upon the defendant, 
the petitioner here, in the case of Florence W. Rawn against it, 
in the circuit court; also, that the service of the sheriff was 
regular and legal in every respect, and that the circuit court 
properly refused to quash the service. 

[3] Il. There is another equally valid reason why the service 
had on the petitioner in the case of Florence W. Rawn against 
it, in the circuit court of the city of St. Louis, should not be 
quashed ; and that is, the petitioner, the defendant there, clearly 
entered its general appearance in that case. 

The motion filed by the petitioner in that case, not only asked 
that the service and return had therein be quashed, but it also 
asked that the petition filed be dismissed because of matters of 
defense entirely outside of the record which it alleges do not 
exist, and as to which it tenders issues by a verified plea, and 
which, if heard upon their merits, would require the introduc- 
tion of evidence to establish their truthfulness, which could not 
be done, if the court had no jurisdiction over the person of the 
defendant. The mere fact that the defendant tendered those is- 
sues, and attempted to prove them by affidavit, by necessary im- 
plication, requested the court to assume jurisdiction over its 
person and over the issues thus tendered, and to pass judgment 
thereon, which could not be done without the court had juris- 
diction over the parties litigant and the subject-matter of the 
suit. 

The tender of those matters of defense or abatement which 
do not appear in the record proper, and which challenge the right 
of plaintiff to maintain an action on this policy in this state, no 
matter how the summons was served, would be a waiver of the 
right to have the return quashed, even if such right had ever 
existed. 

The foregoing observations have the support of the uniform 
rulings of this and many other courts. In the case of Newcomb 
vs. Railroad, 182 Mo. 687, loc. cit. 707, 81 S. W. 1069, 1073, this 
court, speaking through Judge Valliant, in discussing this ques- 
tion said: “The defendant could have made a special appearance 
for the purpose, and moved to quash the return for the insuffi- 
ciency appearing on its face, and if the court had overruled the 
motion the defendant could have preserved its exception and have 
withdrawn, and if the court had then proceeded to render judg- 
ment for the plaintiff the judgment would have been reversed on 
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appeal. But a plea to the merits is a general appearance, and 
after that the character of the return is immaterial. There is no 
injustice in requiring a party, in a matter of procedure, to make 
his election and abide by his choice. Appellant says that under 
our system of pleading it was bound to include in one answer 
every matter of defense it had; therefore it did not waive the 
pleas to the jurisdiction by its plea to the merits. It is true that 
under our system a plea in abatement is not waived by a plea in 
bar in the same answer and the defendant must include all his 
defenses in one answer. But the insufficiency of this return was 
not a point to be presented by the plea at all; it was out of place 
in the answer. A question of jurisdiction may arise on the face 
of the return on the summons, or on the face of the petition, 
or by reason of some fact not appearing either in the return or 
in the petition. If it arises on the face of the return, it is only a 
question of whether the defendant has been properly served, that 
is met by a motion to quash the return. If it arises on the face 
of the petition, it is a question of law and is met by a demurrer. 
lf it arises from some fact that appears neither in the return nor 
in the petition, it is presented by a plea. If the defendant had 
filed a motion to quash the return, and it had been overruled and 
had then answered to the merits, could there be any doubt that 
the point was waived? Is there any difference in effect because 
it attempted to reach the defect in the return by plea? True, 
the plea attempted to put in issue the facts stated in the return; 
but that could not be done, as we have above seen, and all that 
was left of the plea was that the return was not sufficient. If 
the defendant was of the opinion that the return was not suffi- 
cient to bring it into court and had confidence in its own opinion, 
it could have remained away and let the plaintiff take his own 
course. That was a station in the progress of the case where 
the law requires a party to rely on his own judgment and take 
the risk of being sustained in the end. He may keep out if he 
chooses, but, if he elects to come in and plead to the merits, he 
submits his person to the jurisdiction of the court, and will not 
be heard afterwards to say that he was not properly called into 
court. This ruling is in conformity to the previous decisions of 
this court, as will be seen by reference to the cases cited in the 
brief for respondent on this subject.” 

This rule of practice was reaffirmed by the Supreme Court in 
the Thomasson Case, 217 Mo. 485, 116 S. W. 1092, and by the 
St. Louis Court of Appeals in the Wicecarver Case, supra. In 
the Thomasson Case the court quoted most of the foregoing ex- 
tract from the Newcomb Case, and also said: “And if the de- 
fendant desires to stand upon the insufficient service of the writ 
in this case, its remedy was to move specially to quash the same, 
and, if the motion was overruled, then to withdraw from further 
appearance. But the defective service was waived by the gen- 
eral answer to the jurisdiction over its person.’ 

[4] The rules of law controlling a limited appearance to move 
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to quash a service and the effect of joining in that motion a mo- 
tion to dispose of the case is well stated in the case of Mahr vs. 
Union Pacific Ry. Co. (C. C.) 140 Fed. 921, page 923. There 
the court said: “The right to make a special appearance is not 
a substantial one inherently existing; it is a privilege allowed 
by practice, and it must be exercised under the rules of pro- 
cedure. Whenever a litigant appears to deny jurisdiction over 
his person, which would otherwise exist but for the failure to 
pursue the methods prescribed by law for bringing him into 
court, he must confine himself to that particular branch of juris- 
diction. It is a matter of indifference to him whether or not the 
court has jurisdiction over the subject-matter; so long as it has 
no jurisdiction over his person, it cannot in any way injuriously 
affect his interests. He must therefore be content to stop with 
the suggestion that the summons or notice, as the case may be, 
required by the law to be served, has not been served, and that 
the court is therefore not entitled to deal with him in the ab- 
sence of such service. As to whether the court has jurisdiction 
over the matter embodied in the complaint, he need give himself 
no concern. If he does, in a transitory action, and enters upon 
a discussion of that question, or makes a challenge as to that 
point, he waives the want of service and enters voluntarily into 
a controversy which goes to the merits, and thereby submits to 
the jurisdiction of the court over his person. If the action is 
transitory, it is triable in any competent forum where jurisdiction 
of the person may be obtained. The defendant, in paragraphs 
1, 2, and 4 of its motion, kept itself. strictly within the rule re- 
lating to special appearances by objecting to the service, and, had 
it confined itself to that issue, it would have been entitled as of 
course, on the uncontradicted showing made, to an order sus- 
taining the motion to quash the service of summons; but by 
objecting to the jurisdiction of the court over the subject-matter, 
and by failure to comply with rule 22, it made a general appear- 
ance.” 140 Fed. 925. 

In Handy vs. Insurance Co., 37 Ohio St. 366, the plaintiffs 
brought suit against the defendant, a foreign corporation, in 
the court of common pleas, in the state of Ohio, to recover for 
the loss of a vessel and its cargo. The policy was issued to its 
owners at Marquette, Mich., and there is nothing in the record 
to show the plaintiffs were citizens of the state of Ohio. Sum- 
mons was served upon an agent of the defendant, and defendant 
filed a motion to dismiss the action, for the reason stated “that 
this court has no jurisdiction of the case, it appearing from the 
petition on file that said defendant is a foreign insurance com- 
pany, and that no part of the alleged cause of action arose in this 
state.” The court overruled this motion, and the defendant duly 
excepted, and filed a demurrer on that ground. The demurrer 
was overruled, and defendant answered and judgment went for 
the plaintiffs. In passing upon that case, the Supreme Court of 
Ohio said: “The question presented is this: Can a party, who 











Life.] State ex rel. Pacific Mut. L. Ins. Co. vs. Grimm, 629 


does not appear to be a resident of Ohio, bring a suit, in the court 
of common pleas of any county in this state, against a foreign 
insurance company which has so far complied with the laws 
of our state as to be authorized to do an insurance busi- 
ness within the state, to recover an amount claimed to be 
due the plaintiff from the company, under the provisions of 
its policy of insurance issued in another state to a resident of that 
state upon property which was never in this state, and under 
which a loss had occurred and been settled for without the state, 
and acquire jurisdiction by the mere service of the summons 
upon the local agent of the company in the county where the 
petition is filed? See section 20 of the act of April 27, 1872, as 
amended April 24, 1873 (Sayler’s Stat. 2975). The laws of Ohio 
are for the protection and government of its own citizens and 
those doing business within the state; not for residents of other 
states in their contracts made out of the state. And, indeed, if no 
summons had been issued in the case, the voluntary appearance 
of the defendant for the purpose of submitting to the court the 
sufficiency of the petition in its statement of the cause of action, 
which was done by the motion to dismiss for want of jurisdiction 
on the ground stated in the motion, would have constituted a 
waiver of the summons, as well as the service thereof.” 37 Ohio 
St. 369. The court also held that questioning the jurisdiction 
over the subject-matter constituted a general appearance and 
waived any defects in service, saying: “The true ground of 
objection as raised, first by the motion, and afterwards by the 
demurrer, was that the defendant, upon the facts stated in the 
petition, was not liable to be sued in that court, for the reason 
that the cause of action, or any part of it, did not arise in this 
state, nor was the defendant a corporation of this state.” 37 
Ohio St. 370. The court then held that there was jurisdiction, 
saying: “Power to hear and determine a controversy is jurisdic- 
tion, and it is complete when both the subject-matter of the con- 
troversy and the parties to it are properly before the court. 
In determining whether a given subject-matter is within the 
jurisdiction of a court, regard to the parties is not involved. The 
subject-matter of the original action was a contract alleged to 
have been broken by defendant. There is no question but that 
the court of common pleas had jurisdiction of this subject-mat- 
ter, without regard to the place where the contract was made 
or where it was violated. The general jurisdiction of the court 
of common pleas, over the person of litigants, is not confined 
to residents or natural persons; nonresidents of the state and 
foreign corporations are as much subject to its jurisdiction as 
are residents and domestic corporations. Except in actions of 
a local nature, our courts are open to all who may seek relief 
therein, against any one who can be reached by its process, We 
know of no principle that will exempt a foreign corporation, 
which voluntarily comes into this state, from liability to answer 
any complaint which may be preferred against it in the courts 
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of the state, that would not exonerate natural persons under like 
circumstances. Any foreign corporation which may be found in 
this state may be sued in any county of this state, in any court 
having jurisdiction of the subject-matter of the suit.” 37 Ohio 
St. 370, 371. 

According to the rulings announced in these cases, there can 
be no question but what the defendant entered its general ap- 
pearance in the case, by pleading the matters in defense or abate- 
ment, as previously mentioned. That appearance gave the cir- 
cuit court of the city of St. Louis full and complete jurisdiction 
over the person of the defendant, the petitioner here, and the 
subject-matter of the suit. 


[5-8] III. Counsel for the petitioner strenuously contend that 
even though it be conceded, or held by this court, that the cir- 
cuit court of the city of St. Louis acquired jurisdiction over the 
person of the petitioner and the subject-matter of the suit, by 
either or both of the methods stated in paragraphs 1 and 2 of 
this opinion, nevertheless this court should decline to entertain 
that jurisdiction, for the reason that by so doing a great injustice 
would be visited upon it. 


If we correctly understand the position of counsel, it is this: 
That under the laws of the state of Illinois, the domicile of the 
plaintiff and practically of all of the witnesses in the case, it will 
be impossible for the petitioner to compel the witnesses to appear 
in the courts of this state and testify in the cause, or to compel 
them to give their testimony in the form of depositions, in that 
state. That is true, it is contended, because the laws of Illinois 
do not require witnesses in that state to obey the process of the 
courts of any other state, nor to give depositions in that state, 
in a cause pending in the court of another state, in obedience to 
a commission issued from such court. 


Predicated upon that contention, counsel for the petitioner 
further insists that by retaining jurisdiction of the cause, and 
trying the case in this state under the circumstances stated, would 
be practically a denial of due process of law, and that by de- 
clining jurisdiction no wrong would be done the plaintiff, nor 
would any violence be done to the principles of comity existing 
between the states of Missouri and Illinois. 


In passing it may not be out of place for us to ask the question: 
How do counsel for the petitioner know that the witnesses re- 
siding in the state of Illinois would not obey the process of the 
circuit court of the city of St. Louis? Or that they would 
decline to give their deposition in pursuance to a commission 
and subpeena issued therein? The record does not show that such 
a subpeena had ever been issued for them, or that they had ever , 
been requested to appear and testify before the court, or a com- 
missioner authorized to take depositions. Even if such a show- 
ing was a sufficient reason for this court to decline jurisdiction 
of the case, clearly, in the absence of such showing, this court 
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would be wholly unjustified in declining jurisdiction on that 
account. 

Returning to the question in hand: Concede without argument 
that the plaintiff would not be seriously injured by our declina- 
tion of jurisdiction over the cause, yet we are unable to see any 
probative force in that fact, which would justify or authorize 
this court to close its doors against her on that account. The 
same argument would apply equally well where all the parties 
to such a suit resided in this state and where the witnesses or 
some of them resided in the state of Illinois or some other state. 
It would be a strange ruling indeed for us to hold that, under 
such a state of facts, residents of this state could be deprived of 
the right to sue in the courts of this state, simply because a 
part of or all of the witnesses in the case reside in the state of 
Illinois or elsewhere. ‘There is absolutely no merit in this in- 
sistence. 

Attending the contention that the plaintiff’s right to sue in the 
courts of this state rests on comity will receive notice here. 
Counsel for petitioner cite many cases lending support to their 
contention, some of which were decided by some of the most 
respectable courts of the country. In fact, this court and the 
courts of appeals of this state have so held in a number of cases; 
but upon an examination it will be seen that they were decided 
prior to the enactment or amendment of the statutes of this state 
governing this matter. Prior to such enactments it was gen- 
erally considered and understood that the right of a nonresident 
of this state to sue on a cause of action arising in some other 
state, in the courts of this state, rested purely upon comity, and 
that our courts could, in any case where they deemed it wise and 
proper, decline to assume jurisdiction over or to try the case. 
But since the enactment of section 1736, and the amendment of 
section 1737, R. S. 1909, such right of a nonresident no longer 
rests solely upon principle of “comity,” within the broad meaning 
of that word. ‘Those sections are binding upon all the courts 
of this state, and whenever a suit is brought in any court of this 
state, which is embraced within their provisions, no court has the 
legal right to decline jurisdiction over, or try it, as it had prior 
to such enactments. Those sections read as follows :— 

“Sec. 1736. Parties to suit when cause of action accrues in 
another state. Whenever a cause of action has accrued under 
or by virtue of the laws of any other state or territory, such cause 
of action may be brought in any of the courts in this state, by 
the person or persons entitled to the proceeds of such cause of 
action: Provided, such person or persons shall be authorized to 
bring such action by the laws of the state or territory where the 
cause of action accrued. 

“Sec. 1737. When parties not authorized by laws of other 
states, action to be brought by whom. Whenever any cause of 
action has accrued under or by virtue of the laws of any other 
state or territory, and the persons entitled to the benefit of such 
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cause of action are not authorized by the laws of such state or 
territory to prosecute such action in his, her, or their own names, 
then, in every such case, such cause of action may be brought 
under the laws of such state or territory to sue in such cases. 
Such suits may be brought and maintained by the executor, ad- 
ministrator, guardian, guardian ad litem, or any other person 
empowered by the laws of such state or territory to sue in a 
representative capacity.” 

These statutes were under consideration in the case of Newlin 
vs. Railroad Co., 222 Mo. 375, 121 S. W. 125, and the court there 
held that these statutes were founded upon comity, and opened 
the doors of our courts to causes of action accruing under the 
laws of sister states. Meaning, of course, that the doors were 
not opened at the discretion of the court, as was formerly the 
case, but mandatory, in harmony and in keeping with section 2 
of article 4 and section 1 of the fourteenth amendment of the 
Constitution of the United States, which reads as follows :— 

“Section 2, art. 4. Privileges and immunities of citizens of the 
several states. The citizens of each state shall be entitled to 
all the privileges and immunities of citizens of the several states.” 

“Section 1 of the 14th Amendment. Citizenship—Rights of 
citizens—Due process of law and equal protection of the laws. 
All persons born or naturalized in the United States and sub- 
ject to the jurisdiction thereof are citizens of the United States 
and of the state wherein they reside. No state shall make or 
enforce any law which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any state deprive any 
person of life, liberty, or property without due process of law, 
nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

By reading these two constitutional provisions together, it will 
be seen that the latter is much broader, in many particulars, 
than the former; and this is also true regarding citizenship. By 
the former nothing was said about citizens of the United States, 
while the latter in express terms makes all persons born in the 
United States or naturalized, in pursuance to its authority, citi- 
zens not only of the state in which they reside, but also citizens 
of the United States. The last section also provides that no 
state shall make or enforce any law which shall abridge the priv- 
ileges or immunities of the citizens of the United States, which 
of course includes all of the citizens of all of the states, and the 
Supreme Court of the United States has repeatedly held that the 
latter clause includes corporations, whenever engaged in inter- 
state commerce, or whenever legally authorized to do business 
in any such state or states. 

That being true, the Supreme Court of the United States, in 
speaking of the rights of a citizen of Massachusetts to sue in the 
courts of New York, in the case of Cole vs. Cunningham, 133 
U. S., loc. cit. 113, 114, 10 Sup. Ct. 271, 33 L. Ed. 538, said: 
“The intention of section 2 of article 4 was to confer on the 
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citizens of the several states a general citizenship, and to com- 
municate all the privileges and immunities which the citizens of 
the same state would be entitled to under the like circumstances, 
and this includes the right to institute actions. The fact of the 
citizenship of Butler and Hayden did not affect their privilege 
to sue in New York and have the full use and benefit of the 
courts of that state in the assertion of their legal rights.” That 
court has also repeatedly held, under the constitutional provisions 
before mentioned, that any citizen of the United States or of any 
state thereof may sue in the courts of any other state, wherever 
a citizen of such state may do so under the laws thereof. That 
Court, in discussing this question in the case of International 
Text-Book Co. vs. Pigg, 217 U. S. 9, loc. cit. 111, 30 Sup. Ct. 
481, 487 (24 L. Ed. 678, 24 L. R. A. [N. S.] 493), used this 
language: “This court held, in Chambers vs. Baltimore & Ohio 
Railroad Co., 207 U. S. 142, 148 [28 Sup. Ct. 34, 35 (52 L. Ed. 
143)], that a state may, subject to the restrictions of the Federal 
Constitution, ‘determine the limits of the jurisdiction of its 
courts, and the character of the controversies which shall be 
heard in them.’ But it also said in the same case: “The right 
to sue and defend in the courts is the alternative of force. In 
an organized society it is the right conservative of all other 
rights, and lies at the foundation of orderly government. It 
is one of the highest and most essential privileges of citizenship, 
and must be allowed by each state to the citizens of all other 
states to the precise extent that it is allowed to its own citizens. 
Equality of treatment in this respect is not left to depend upon 
comity between the states, but is granted and protected by the 
Federal Constitution.’ ” 

The same question came before this court in the case of In- 
ternational Text-Book Co. vs. Gillespie, 229 Mo. 397, 129 S. W. 
22. There we quoted with approval the foregoing language 
of the Supreme Court of the United States, and in pursuance 
thereto held: “(c) That where a foreign corporation has a 
valid cause against a citizen of this state, it may sue said citizen 
thereon in the courts of this state, provided a citizen of this 
state might do the same, notwithstanding the provisions of said 
section 1025 to the contrary. Chambers vs. Railroad, 207 U. 3. 
142, 148 [28 Sup. Ct. 34, 52 L. Ed. 143] ; United Shoe Machinery 
Co. vs. Ramlose, 210 Mo. 631 [109 S. W. 567].” 

The same identical question was decided in the cases of the 
United Shoe Machinery Co. vs. Ramlose, 231 Mo. 508, 132 S. 
W. 1133, and in Roeder vs. Robertson, 202 Mo. 522, 100 S. W. 
1086. 

Both the Federal Courts, and this court in the case cited, and 
in many more, have uniformly held that, whenever a nonresident 
or a foreign corporation has a valid cause of action under the 
laws of this state or under the laws of any other state, he or it 
may sue thereon in the courts of this state, provided legal service 
can be had upon the defendant, and provided, further, that a citi- 
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zen of this state, under its laws, is authorized to sue in our courts 
on a cause of action similar to the one sued on by said nonresident 
or foreign corporation; and that, too, despite astatute of the 
state denying to such corporation such right to sue. Those rul- 
ings are based upon the ground that, under the constitutional 
provisions previously mentioned, all citizens of the United States 
are entitled to all the privileges and immunities which are granted 
by the laws of any state to her own citizens, as previously stated; 
and that any statute of a state which denies such right of such 
person or corporation to sue in the courts of such state is violative 
of said constitutional provisions, and are therefore absolutely 
null and void. ‘That is not only the law as announced by those 
courts, but it was correctly so announced. It would be both un- 
just and intolerable for one state of the Union to possess the 
power and authority to enact a valid statute closing the doors 
of its courts to citizens of the United States, or of other states, 
and deny to them the right or privilege of suing in the courts 
thereof, while the citizens of such state enjoy that right or priv- 
ilege. ‘To so hold would be not only to nullify the spirit of the 
provisions of the Federal Constitution previously mentioned, but 
the letter thereof as well. 

While, as previously stated, counsel for the petitioner cite 
some respectable authorities holding that the Legislature and 
courts of a state possess such power and authority, upon an 
examination of them it will be seen that they were decided solely 
upon the principle of comity, and the constitutional provisions 
mentioned were not considered. Consequently they have no 
binding effect upon this court. 

Having thus seen that the doors of our courts, under the law 
of comity, the statutes of this state as previously quoted, and the 
constitutional provisions before mentioned, are ever opened to 
all citizens of the United States and the citizens of the various 
states to sue upon any valid transitory cause of action, which 
might be sued upon in our courts, by a citizen of this state, it 
only remains for us, in this connection, to ascertain whether or 
not the cause of action of Mrs. Rawn, the plaintiff in the case 
against the petitioner, is a valid transitory cause of action, and 
could a citizen of this state sue in our courts on a similar cause 
of action. 

It is not only conceded by all parties to this litigation that the 
policy of insurance sued on is a valid subsisting contract; that 
is, there is nothing immoral or unlawful about a contract of in- 
surance in general nor about this one in particular, but its valid- 
ity is charged by both parties in the pleadings. 

But, independent of those concessions, the validity of such a 
contract of insurance could not in our opinion be seriously ques- 
tioned. All of the decisions of the courts of the various states as 
well as those of the United States hold such contract to be law- 
ful and binding. 

We therefore have no hesitancy whatever in holding that the 
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policy sued on is a valid contract; that is, there is nothing im- 
moral about it, nor is it prohibited by any law. 

Regarding the transitory character of an action based upon 
such a policy, there can be no question but what it is of that char- 
acter. No court in Christendom holds to the contrary, in so far 
as we have been able to find; but the conclusions. of all the 
authorities are to the effect that such suits are transitory in 
character. 

We must therefore hold this action to be one of that character. 

Attending the question: Could a resident of this state sue on 
a similar policy to the one in suit, issued under similar circum- 
stances ? 

We apprehend that even counsel for the petitioner would not 
advance so bold a proposition as that; but, if they should so do, 
it would be utterly untenable for the simple reason that the 
courts of this state were created by her citizens, primarily for 
their own use, ‘and secondarily, for the use of those who may 
sue therein, under the laws of the United States, or those of 
comity. 

To compel a citizen of this state, under like circumstances, 
to go to Illinois against his will and sue on such a policy, issued 
there, when service might be had here, would be an outrage, 
and unwarranted by any authority that we have been able to 
find. 

We are therefore not only of the opinion that the plaintiff 
may maintain her action in the courts of this state, but we are 
also of the opinion that under the statutes of this state previously 
quoted, and the provisions of the Federal Constitution before 
mentioned, the courts of this state are compelled to entertain 
jurisdiction thereof, and to try it according to law. 

IV. There are a number of other points made and presented to 
this court, by counsel for the petitioner, and by counsel for peti- 
tioners in several other cases similar to this, all of which were 
argued and submitted together. 

We have carefully considered all of those cases and questions, 
and have duly investigated all of the authorities cited by counsel 
in support thereof, and find that those questions only bear in- 
directly upon the propositions here determined, and therefore 
not controlling, and that they have no independent force suffi- 
cient to justify a prolongation of this opinion in a separate con- 
sideration of each. And none of the authorities cited by counsel 
in any of those cases lend any new support to a conclusion dif- 
ferent from that previously announced herein. 

We are therefore of the opinion that the peremptory writ of 
prohibition should be denied, and that the preliminary rule here- 
tofore issued should be quashed. It is so ordered. All concur, 
except Valliant, C. J., and Graves, J., who dissent. 


Graves, J. (dissenting). 
Upon more mature deliberation I am forced to dissent from 
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the opinion of the majority in toto. At first I was inclined to the 
view that the pleading filed by relator in the circuit court was 
sufficient to enter its appearance in the case there pending and 
thereby confer jurisdiction of the person. Further reflection 
upon the question leads me to the opinion that this pleading, 
when considered in all its allegations and bearings, only amounts 
to a challenge to the jurisdiction of the circuit court, specially 
made, and thus, being a special appearance to challenge the juris- 
diction, should not be held to be such an appearance as will 
confer jurisdiction over the person. I therefore dissent as to 
the ruling made by paragraph 2 of the majority opinion. 

Nor do I concur in that part of the opinion which says that it 
is obligatory under the Federal Constitution for the courts of 
this state to assume jurisdiction over causes of actions arising 
in other jurisdictions. Such action of our courts is governed 
by comity, and not by statutory law. Neither do I concur in the 
views expressed to the effect that under our own statutes the 
courts of this state are so obligated. To my mind the statutes 
referred to were not passed for that purpose and do not go to 
that extent. 

Neither do I believe section 7042, R. S. 1909, charges our 
courts with the duty of hearing a case such as is now pending in 
the court of the respondent Grimm in the city of St. Louis. That 
section compels foreign insurance companies doing business in 
this state to make our state Superintendent of Insurance an 
agent to accept service of process. I believe that this section 
only confers jurisdiction upon our courts to hear and determine 
controversies growing out of insurance contracts made in this 
state, whilst a foreign insurance company is doing business in 
this state under a license from the state. It is said in the opinion 
by my learned Brother that there is no limitation in this statute, 
and hence cases from other jurisdictions where there is a limita- 
tion in the statute are not in point. I think the statute, when 
considered as a whole, has a limitation. I think from its lan- 
guage there can be gathered a clear legislative intent to limit 
the jurisdiction of courts to actions upon contracts made in this 
state. Note the language: “Service of process as aforesaid, 
issued by any such court, as aforesaid upon the Superintendent, 
shall be valid and binding, and be deemed personal service upon 
such company, so long as it shall have policies or liabilities out- 
standing in this state.” This follows the language emphasized 
by my Brother, and to my mind characterizes the kind of litiga- 
tion to which foreign insurance companies can be called upon to 
respond in our courts. In other words, it fixes a limitation of 
the kind of causes over which our courts can assume jurisdic- 
tion. The statute specifically refers to policies “outstanding in 
this state.” It is true that this clause refers to a time when such 
company has withdrawn from the state or is no longer doing 
business in the state, but it also refers to contracts made when in 
the state. The policies above mentioned in the statute are pol- 
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icies issued when the company was in the state. The question 
then arises: Why preserve this method of service after the com- 
pany has left the state and limit it to cases upon policies out- 
standing in this state only, if the previous portion of the statute 
referred to all kinds of actions, whether upon contracts in this 
state, or contracts made out of this state? 

To my mind the substituted method of service provided for in 
this statute only applies to actions arising upon contracts made 
in this state, and not to actions upon contracts made out of this 
state. In other words, the statute limits the class of cases in 
which this kind of service can be effectively had, and the case 
pending in respondent’s court is not one of the class, if the aver- 
ments in the complex motion are true. How the relator may 
now avail itself of the situation, with jurisdiction over its 
person having been decided by the majority, may be a question, 
but not one for discussion at this time. To do so would be but to 
suggest to counsel how to try their cases. 

For these reasons, somewhat hurriedly drawn, I dissent in 
this case, as well as in those which follow it upon the questions 
discussed. 

Valliant, C. J., concurs in these views. 


Oo ER 


SUPREME COURT OF IDAHO. 


CONTINENTAL LIFE INS. & INV. CO. 
VS. 


HATTABAUGH, State Ins. Com’r.* 


COMPANIES—REGULATION—POWER OF LEGISLATURE. 

It is within the power of the Legislature of this state to enact a statute 
which prescribes the conditions upon which life insurance companies 
may do business within the state, and to prescribe the form and 
conditions of the policies issued by such companies. 


(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 
CCMPANIES—REGULATION—STATUTORY PROVISIONS. 


Subdivisions 1, 7, and 10 of section 42, c. 228, Sess. Laws 1911, pp. 748, 
749, which regulate and fix the rate of interest to be charged by life 
insurance companies doing business within the state, upon loans of 
money upon the policy and forbearances in the collection of dues upon 
the policy, are provisions which are required to be made a part of 
the policy of life insurance, and are not independent conditions or 
agreements. 


(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 
CONTRACTS—LOANS—RATE OF INTEREST. 
The form of policy involved in this case and presented by plaintiff to the 


* Decision rendered, Feb. 3, 1912. 121 Pac. Rep. 81. Syllabus by 
the Court. 
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defendant for approval, and upon which permission to do business is 
asked, in its terms contains the provisions — by the statute, 
except the rate of interest is designated to be 6 per cent, instead of 
5 per cent, as designated in the statute, and fhese conditions and 
privileges are granted by the company to the insured and are an 
integral and essential part of the contract of insurance made be- 
tween the company and the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 


COM PANIES—REGULATION—STATUTORY PROVISIONS. 


Whether or not loaning money on life insurance policies is peculiar to 
life insurance companies will not render the provisions of a statute 
void, which require life insurance companies to make such provisions 
a condition in the policy of insurance issued by a life insurance 
company as a condition for such insurance companies doing business 
in the state. 


(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 


COMPANIES—REGULATION—STATUTORY PROVISIONS. 


Where a policy of life insurance makes one of the conditions of the policy 
that the company will loan money upon the policy issued by the 
company, at a fixed rate of interest and upon indulgences and for- 
bearances, the company cannot successfully contend that such part of 
the agreement thus made is not a part of the insurance policy, and, 
therefore, the company issuing the same is not governed by a statute 
regulating the right to do business within the state by such insurance 
company. 


(For other cases, see Insurance, Cent. Dig. $$ 13, 14; Dec. Dig. § 18.) 


COMPANIES—REGULATION. 


The fact that other states have passed laws regulating the doing of life 
insurance business within such states, which are different from the laws 
of the state of Idaho, is no reason for this court to hold that a regu- 
lation made by the Legislature of the state of Idaho is unconstitu- 
tional, unfair, or unreasonable. 


(For other cases, see Insurance, Cent. Dig. $$ 13, 14; Dec. Dig. § 18.) 

COMPANIES—REGULATION. 

The requirement of the statute that a life insurance policy shall contain 
as a part of the policy a table of cash, paid-up, and extended insur- 
ance options available under the policy for a period up to the age of 


ninety-six years, is not an unfair or unreasonable requirement, and 
may be enforced by the Insurance Commissioner of the state. 


(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 


Original application by the Continental Life Insurance & Invest- 
ment Company for a writ of mandate to I. C. Hattabaugh, State 
Insurance Commissioner. Application denied. 


Martin & Martin and B. F. Neat, for Plaintiff. 
D. C. McDovcatt, Atty. Gen., and O. M. Van Duyn and 
J. H. Pererson, Asst. Attys. Gen., for Defendant. 


Stewart, C. J. 
This is an original action for a writ of mandate. The plaintiff 
is a life insurance company, organized under the laws of another 
state, and is a foreign corporation. The defendant is the In 
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surance Commissioner of the state of Idaho. ‘The case is sub- 
mitted upon an agreed statement of facts. In the statement of 
facts it appears that in*June, 1911, the plaintiff tendered to the 
defendant, for his approval and filing in his office, a certain form 
of policy of insurance, of which the defendant disapproved and 
refused to receive or file. 

The form of policy presented by plaintiff and asked to be filed 
and approved by the defendant complied with the requirements 
of the laws of the state as provided by chapter 228, Sess. Laws 
I9I1, p. 732, except in the following particulars: First, that the 
said policy provided for interest at the rate of 6 per cent per an- 
num “for the number of days of grace elapsing before the pay- 
ment of the premium,” instead of interest “at a rate not in excess 
of five per cent per annum,” as provided in said act; second, that 
the said policy did not conform to subdivision 7 of section 42 
of said act, in that it provides for loans on the sole security of 
the policy at the rate of 6 per cent per annum, instead of “at a 
rate not in excess of five per cent per annum,” as provided in 
said section; third, that said policy did not conform to sub- 
division 10 of said section 42, in that it provided for interest at 
the rate of 6 per cent per annum on the amount due as a condi- 
tion of reinstatement, instead of interest “at a rate not in excess 
of five per cent per annum,” as provided in said act; fourth, that 
as and for a full and substantial compliance with subdivision 
8 of section 42, said form of policy so tendered contained tables 
showing in figures the cash, paid-up, and extended insurance 
options available under the policy each year upon default in pre- 
mium payment during the period of twenty years, that the value 
of these options were equivalents based upon the reserves in the 
tables of mortality, and rate of interest assumed, and for such 
period, and that said tables complied with the requirements of 
section 42 of said act. 

By this action the plaintiff seeks to compel the defendant to 
approve and file the form of policy submitted by the plaintiff. 
The portions of section 42 of chapter 228, p. 748, Sess. Laws 
i911, involved in this case, provide: “No policy of life or en- 
dowment insurance shall be issued or delivered in this state, until 
a copy of the form thereof has been approved in writing by the 
Insurance Commissioner; nor shall any policy be issued or de- 
livered after said date unless it contains in substance the follow- 
ing provisions: First, that the insured is entitled to a grace of 
one (1) month, within which the payment of any premium after 
the first year may be made, during which period of grace the 
policy shall continue in force; the company may impose an in- 
terest charge not in excess of 5 per cent per annum for the num- 
ber of days of grace elapsing before the payment of. the pre- 
mium, and in case the policy becomes a claim during said period 
of grace, the amount of such premiums, with interest and any 
deferred installments of the annual premium, may be deducted 
from the face of the policy in settlement. * *:° *. Seventh, 
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that not later than the third anniversary of the policy, the holder 
of the policy, upon a proper assignment thereof to the company, 
shall be entitled to borrow of the company on the sole security 
of the policy an amount not to exceed the cash surrender value 
thereof; any indebtedness to the company and interest in ad- 
vance at an annual rate, not exceeding five (5) per cent, may 
be deducted from the amount of the loan. Said provision shall 
include such other conditions as, in conformity to the laws of 
Idaho, the company will impose when the application for the loan 
is made. * * * Tenth, that the holder of a policy shall be 
entitled to have the policy reinstated at any time within three (3) 
years from the date of any default in payment of premium, upon 
the production of evidence of insurability satisfactory to the 
company and the payment of all overdue premiums and any 
other indebtedness to the company upon said policy with interest 
at a rate not exceeding five (5) per cent per annum.” And also: 
“Eighth, tables showing in figures the cash, paid-up, and ex- 
tended insurance options available, under the policy each year 
upon default in premium payments, during the premium pay- 
ment period of the policy. The value of these options shall be 
equivalents based on the reserves at the table of mortality and 
rate of interest assumed, which shall be named in the policy, 
less a specified surrender charge, not exceeding two and one- 
half (2%) per cent of the amount of the insurance.” 

It will thus be seen that subdivisions 1, 7, and Io relate to the 
interest charge which shall be made by the company during days 
of grace and interest on policy loans and interest on reinstate- 
ment of policies, and such provisions present the same questions 
for consideration under the contentions made by the plaintiff. 

It is argued by counsel for plaintiff that the above portions of 
section 42 of chapter 228 of Sess. Laws 1911, in so far as the rate 
of interest is concerned, are matters concerning loans and in- 
terest for use and forbearance of money, notwithstanding the 
fact that such transactions are referred to and called by other 
names, and that such transaction of loaning money and collecting 
interest for use and forbearance of money cannot be regulated 
by legislation, and that the Legislature of this state in enacting 
such provisions has violated both the state and Federal Constitu- 
tions. It is first contended that these various provisions con- 
travene first, section I, art. 1, of the Constitution of this state, 
in that there is an inalienable right in every citizen to acquire, 
possess, and protect property; second, section 13 of ar- 
ticle 1 of the state Constitution, in that “no person shall be 
* * * deprived of his * * * property without due proc- 
ess of law”; third, section 21, article 1, of the Constitution, in 
that “this enumeration of rights shall not be construed to impair 
or deny other rights retained by the people”; fourth, section 19 
article 3, of the Constitution, which forbids the passage of local 
or special laws “regulating the interest on money” ; fifth, it is also 
argued that they violate the fifth amendment to the Constitution 
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of the United State, which provides that “no person shall be 
* * * deprived of his * * * property without due proc- 
ess of law’; sixth, that they violate the fifth amendment, in that 
it attempts to take private property for public use without just 
compensation; seventh, that they violate section 1 of the four- 
teenth amendment to the Constitution of the United States, in 
that it is an attempt to make and enforce a law which abridges 
the privileges and immunities of a citizen of the United States, 
to wit, the state of Utah; eighth, that they violate section 1 of 
the fourteenth amendment to the Constitution of the United 
States, in that it is an attempt to deprive the plaintiff of prop- 
erty without due process of law; ninth, that they violate section 
1 of the fourteenth amendment to the Constitution, in that they 
deny equal protection of law to the plaintiff; tenth, that they 
violate the ninth amendment to the Constitution of the United 
States, in that they restrict the right reserved to citizens of the 
various states to freely contract. 

These constitutional objections will be grouped and considered 
under the following classification: First, do the provisions of 
the law above referred to abridge the privileges or immunities of 
citizens of the United States? Second, do such provisions deny 
equal protection of laws, or the right to contract? Third, do 
such provisions deprive persons of property without due process 
of law? Fourth, are such provisions fair and reasonable? 

[1] First objection, whether the provisions abridge the priv- 
ileges or immunities of the citizens of the United States: It is 
a sufficient answer to this objection to say that a corporation is 
not a “citizen” within the meaning of the various constitutional 
provisions above enumerated, and therefore it has no privileges 
or immunities secured to citizens against legislation. In other 
words, corporations are creatures of the law, and are subject to 
legislative control and regulation, and, in enacting laws providing 
conditions for doing business within the state, they do not pos- 
sess the privileges and immunities secured to a citizen. Paul 
vs. Virginia, 8 Wall. 168, 19 L. Ed. 357; La Fayette Ins. Co. 
vs. French, 18 How. 404, 15 L. Ed. 451; Blake vs. McClung, 
172 U. S. 239, 19 Sup. Ct. 165, 43 L. Ed. 432; Orient Ins. Co. 
vs. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552. 

Second, do such provisions deny equal protection of the laws 
or the right to contract? Under this classification we shall con- 
sider many of the objections presented by the plaintiff. While 
these objections refer to several different constitutional provi- 
sions, they all relate to the general subject of legislative power 
to regulate and control the doing of business within the state 
of corporations, and especially of life insurance companies, and 
the nature and character of life insurance policies, and the right 
to contract. The statute regulating “the insurance companies and 
fraternal and benevolent orders and societies and others doing 
business therein” is general and applies alike to all persons and 
corporations, whether such person is a resident within the state 
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or a resident of another state, and to corporations whether or- 
ganized under the laws of this state or organized under the laws 
of another state. It in no way grants privileges or immunities 
to citizens residing in one state over citizens residing in another 
state, or corporations organized under the laws of one state over 
corporations organized under the laws of another state, but does 
provide that all persons, whether residents of or without the 
state, and all corporations, whether organized under the laws 
of this state or some other state, and all persons and corpora- 
tions doing life insurance business within the state, shall comply 
with and observe the conditions contained in such statute regulat- 
ing insurance companies doing business within the state. 

[2] We think that the law is well established, and has been 
exhaustively treated and discussed in the opinions of the courts 
of the states of the Union, as well as the Supreme Court of the 
United States, that a corporation is a creature of the laws of the 
state or sovereignty where created, and has no legal existence 
beyond the limits of such state or sovereignty, except such as are 
granted to such corporations by the laws of the states in which 
such corporations apply for permission to carry on their business, 
and that the assent of that state or sovereignty, where permission 
is granted to a corporation applying to do business in such state 
or sovereignty, may be upon such terms and conditions as such 
state or sovereignty may deem proper, and that such conditions 
may be prescribed by law. The general rule, we think, is well 
stated in the case of Waters-Pierce Oil Co. vs. Texas, 177 U. S. 
28, 20 Sup. Ct. 518, 44 L. Ed. 657, as follows: “The plaintiff 
in error is a foreign corporation, and what right of contracting 
has it in the state of Texas? This is the only inquiry, and it 
cannot find an answer in the rights of natural persons. It can 
only find an answer in the rights of corporations, in the power 
of the state over them. What those rights are, and what that 
power is, has often been declared by this court. A corporation 
is the creature of the law, and none of its powers are original 
They are precisely what the incorporate act has made them, 
and can only be exerted in the manner which that act authorizes. 
In other words, the state prescribed the purposes of the cor- 
poration and the means of executing those purposes. The pur- 
poses and means are within the state’s control. This is true as 
to domestic corporations, and has even a broader application to 
foreign corporations.” Fidelity Mutual Life Ass’n of Phila- 
delphia vs. Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 
922; Hooper vs. California, 155 U. S. 648, 15 Sup. Ct. 207, 39 
L. Ed. 297; Waters-Pierce Oil Co. vs. Texas, 177 U. S. 29, 20 
Sup. Ct. 518, 44 L. Ed. 27; John Hancock Mutual Life Ins. Co. 
vs. Warren, 181 U. S. 73, 21 Sup. Ct. 535, 45 L. Ed. 755; Secur- 
ity Mutual Life Ins. Co. vs. Prewitt, 202 U. S. 246, 26 Sup. Ct. 
619, 50 L. Ed. 1013; Opinion of the Justices, 97 Me. 592, 55 
Atl. 828. 

[3] In the case now on hearing, however, counsel for plain- 
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tiff concede that the state has the power to regulate the writing 
of insurance, and may prescribe the form and conditions of the 
policy in so far as such form and conditions are peculiar to life in- 
surance, but contend that the state has no right to prescribe the 
form or conditions of a life insurance policy except in so far as 
it relates to matters peculiar to life insurance, and that, when 
it attempts to prescribe the terms upon which a life insurance 
company shall loan its funds, the Legislature to that extent 
goes beyond the limits of its power and interferes with consti- 
tutional rights guaranteed for free contract. 

[4] In other words, it seems to be the contention of plaintiff 
in this case that the provisions of the statute whereby the rates 
to be charged by the company during days of grace, and in- 
terest on loans, and interest on reinstatement of policies, are not 
conditions peculiar to life insurance, but relate entirely to con- 
tracts providing for the loan of money, and are local and special, 
in that such provisions regulate the interest to be charged for the 
use of money upon loans made upon the policy, while upon loans 
made upon other securities the rate to be charged for the use of 
money is fixed by law at 7 per cent when no contract is made, 
and that 12 per cent may be contracted for. 

[5] To this objection there are two answers: First, the statute 
in its terms makes such conditions a part of the insurance policy 
and contract of insurance, and requires that, where loans are 
made upon policies issued by the company, a certain rate of in- 
terest may be charged upon loans made upon the policy of in- 
surance, and that such requirement is made by law peculiar and 
applicable to the particular insurance; second, by the contract, 
or the form of policy for insurance, presented by plaintiff, to 
defendant for approval. The policy presented by plaintiff is 
what is known as a “standard policy,” and is the form generally 
used by life insurance companies writing general life insurance 
of the same character and kind as does the plaintiff, and upon its 
face the company promises to pay to a beneficiary named a 
certain sum of money upon proof of the death of the insured, 
and, as a consideration for such promise of the company the 
insured promises that his application for the policy shall be a 
part of the consideration for the promise of the company, and 
that, as a further consideration for such promise, he agrees to 
pay to the company a certain sum of money upon the delivery 
of the policy, and further promises to pay a certain sum on cer- 
tain dates for a continuance of the insurance to the date of the 
death of the insured; and then follow certain privileges and pro- 
visions given and granted by the company as a part of the con- 
sideration for the promises made by the insured, and such priv- 
ileges and provisions are made a part of the contract. The 
“privileges and provisions” referred to are printed on the second 
page of the policy, and, among others, are the following :— 

“(4) Reinstatement. Should this policy lapse or become void 
by reason of the nonpayment of any premium or of any indebted- 
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ness or interest thereon, said policy may be reinstated at any time 
after such nonpayment of premium, upon the insured furnishing 
evidence of insurability satisfactory to the company, and paying 
all indebtedness and arrears of premiums with interest thereon, 
at a rate not exceeding six per centum per annum.” 

“(8) Loans. After three full annual premiums have been 
paid hereon the insured may, upon proper assignment of this 
policy to the company and the deposit of the policy with the com- 
pany as security, borrow at any time from the company a total 
sum not greater than the cash surrender value hereof, less any 
indebtedness to the company hereon. Any unpaid balance of the 
premium for the current policy year will be deducted, and in- 
terest at a rate not greater than six per centum per annum will be 
charged in advance to the next anniversary of the policy, and 
annually in advance on that date and thereafter.” 

“(10) Automatic Premium Loans. If this policy is not sur- 
rendered as provided above, said policy shall not lapse nor be- 
come void, providing that the then loan value hereon shall ex- 
ceed the amount of any premium then unpaid and of any in- 
debtedness of the insured to the company. In such event the 
company will without request charge the amount of such pre- 
mium with interest thereon in advance at a rate not exceeding 
six per centum per annum, as a loan against the policy.” 

The “privileges and provisions” providing for the rate of in- 
terest to be charged for loans and advances made upon the policy 
are thus made a part of the policy, and are a part of the con- 
tract of insurance, and are conditions and privileges granted to 
the insured by the company in consideration of accepting the 
policy of insurance, and are not privileges or provisions contained 
in an independent contract. There would be no consideration 
for the promises made by the company to the insured as to the 
rate of interest, or the conditions on which these loans are made, 
were they not a part of the policy of insurance. The company, 
however, makes such promises and grants such privileges and 
provisions upon the insured making the promise to pay the 
company certain sums of money at stated times as a consideration 
for such insurance, and as part consideration for such promise 
the company agrees to loan money to the insured on the policy 
at a certain rate of interest. We are unable to separate the priv- 
ileges and provisions with reference to the loaning of money by 
the company and the rate of interest to be charged therefor, 
from the insurance part of the contract. They seem to be a part 
of the same contract of insurance, and state considerations and 
conditions upon which and for which the promise of the insured 
is made. These privileges and provisions named above, together 
with many others, were inducements, no doubt, held out to the 
insured which led him to accept the promises of the company not 
only to pay the beneficiary named in the policy a certain sum upon 
the death of the insured, but that during the life of the policy, 
and before the policy is paid, the company also promises that 
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it will make the insured a loan of money upon the policy, or 
forbear the collection of dues upon the policy, at a certain rate 
of interest. Thus the privileges and provisions become an es- 
sential ingredient of the contract made between the company and 
the insured. 

[6] But counsel argue that such provisions are not peculiar 
to insurance. Whether the loaning of money was conceived to 
be a necessary part of an insurance policy when life insurance 
companies were first organized may be questioned, but it is now 
common knowledge that all general life insurance companies loan 
money. That is one of the means by which money is earned, and 
such earning are considered by the company in fixing the pre- 
mium to be charged for the contract of insurance. It is the gen- 
eral policy of life insurance companies to loan money. It is the 
inducement presented to the insured which may be the particular 
influence which leads him to take the policy of insurance. 

[7] But whether or not loaning money is peculiar to life insur- 
ance, it must be conceded that it has been made peculiar to the 
insurance proposed by the statute, and also by the form of 
policy tendered in this case. It is made, or proposed to be made, 
an essential feature of the contract of insurance, and - is 
just as much a part of the contract of insurance as the 
portion which obligates the company to pay a certain sum 
upon the death of the insured. The plaintiff company, when it 
accepts from the applicant for insurance his application, and 
from that application writes the policy provided for by the laws 
of this state, not only is obligated to pay the sum named in the 
policy, but the company also enters into an obligation, by the 
same contract, to loan to the insured, when the policy is deposited 
as security, a certain sum of money at a fixed rate of interest. 

[8] The provisions of the act in question, however, do not at- 
tempt to fix the rate of interest that life insurance companies 
may charge for loans made upon securities other than a life 
insurance policy, but provide only for loans made to policy- 
holders, and apply alike to all insurance companies doing busi- 
ness in the state and loaning money on policies issyed. There is 
no attempt in the legislative enactment to regulate money loaned 
by insurance companies upon mortgages or other securities, or 
the rates of interest to be charged therefor. The Legislature has 
made a classification of persons and corporations writing life 
insurance within the state of Idaho, and placed in a separate 
class those persons or corporations who loan money upon pol- 
icies written, and limits the charge to be made for the use of 
such loans to 5 per cent, and all other persons or companies 
loaning money or other kinds of security are placed in another 
class and may fix another rate by contract, and, in the absence 
of which, another rate is fixed by law. Our attention has not . 
been called to any provision in the state or Federal Constitution 
which limits the power of the Legislature in making such classi- 
fication. This matter has been very fully discussed by the Su- 
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preme Court of the United States in the case of Fidelity Mutual 
Life Association of Philadelphia vs. Mettler, 185 U. S. 308, 
22 Sup. Ct. 662, 46 L. Ed. 922, and after quoting many author- 
ities the court says: “The reasoning in Atchison, T. & S. F. 
R. R. Co. vs. Matthews, 174 U. S. 96 [19 Sup. Ct. 609] 43 L. 
Ed. 909, applies rather than that in Gulf, C. & S. R. Co. 
vs. Ellis [165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666) The 
ground for placing life and health insurance companies in a 
different class from fire, marine, and inland insurance companies 
is obvious, and we think that putting them in a different class 
from mutual benefit and relief associations, doing business 
through lodges, and benevolent associations of the character men- 
tioned in the Texas statutes, is not an arbitrary classification, but 
rests on sufficient reason.” 

The loaning of money to a policyholder is not accompanied 
with the same risk, care, and expense which usually accompanies 
the loaning of money upon other securities, and is made upon the 
policy alone, and no doubt this fact was a reason why life in- 
surance companies in loaning money were willing to contract for 
a lesser rate of interest where the loan was made upon the policy 
than when made upon other securities, and such reason, with 
others heretofore mentioned, has led such companies to incor- 
porate in the policy of insurance, and to make the same a part 
thereof, a provision that the company will loan to the insured 
upon the policy, upon certain conditions, money at a rate of in- 
terest less than usually charged by persons and corporations loan- 
ing money as an exclusive business, and independent from 
any insurance contract and upon other kinds of security. 

We are unable to discover in the provisions of the statute 
now called in question any discrimination in violation of either 
‘the state or Federal Constitution. The statute makes a classi- 
fication of life insurance companies loaning money, and places 
companies loaning money upon policies in one class, and com- 
panies loaning upon other securities in another class, and the 
provisions of the law apply to that classification, and the statute 
imposes the same requirements upon all companies falling within 
the same class, whether foreign or domestic corporations, and 
attempts no discrimination and does not in any way deprive any 
person of life liberty, or property without due process of law. 
N. Y. Life Ins. Co. vs. Harrison, 199 Mass. 190, 85 N. E. 410, 
127 Am. St. Rep. 478; Opinion of Justices, 97 Me. 592, 55 Atl. 
828; Fidelity Mutual Life Ins. Co. of Philadelphia vs. Mettler, 
185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922; and other cases 
heretofore cited. 

[9] It is also contended in this case that the provisions of the 
act now in question deprive persons of property without due 
process of law. There is no attempt on the part of the Legis- 
lature in such provisions to take any property right of the plain- 
tiff company or any other insurance company desiring to do 
business within the state of Idaho. The statute has no applica- 
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tion whatever to contracts made by insurance companies within 
the state or to any rights acquired prior to July 1, 1911, and no 
property rights acquired by insurance companies prior to that 
date are in any way affected, and the statute leaves entirely to 
the option of life’ insurance companies whether they do business 
within the state after July 1, 1911, and if the company desires to 
do business within the state after that date, it may do so by 
complying with the law. These various provisions in no way 
affect any rights acquired or any contracts made prior to July 1, 
1911, and merely prescribe the regulations and requirements 
after that date, and in no way provide for taking away or deny- 
ing any property or authorized rights, after such date. As here- 
tofore shown, corporations organized under the laws of other 
states have no legal existence beyond the limits of the state creat- 
ing such corporations, and can only carry on or transact business 
in other states upon the assent of such states, and then upon 
such terms and conditions as such states may deem proper and 
prescribe by law; and the fact that the state has enacted a law 
prescribing the conditions upon which the plaintiff and other in- 
surance companies may do business within this state, and thereby 
prescribed rules and regulations which are unsatisfactory to the 
plaintiff, or are different from those prescribed in the state where 
the corporation is created, is no reason why this state cannot so 
regulate the doing of business by such corporation within the 
state. 

[10] It is argued in this case that other states have passed 
laws which provide that insurance companies doing business in 
such states are prohibited from making contracts in other states 
upon different terms from those made in such states, or in the 
states where such insurance companies are created; but this is 
no reason why a law prescribing different rules and regulations 
for doing business may not be enacted within the state of Idaho, 
or a reason for holding the regulations provided by law in this 
state unconstitutional and void. Each state has the right to 
pass its own laws regulating the doing of business by foreign 
corporations within the state, and the laws of one state have no 
application to any other state, and cannot limit or circumscribe 
the power of any other state. In making such limitations and 
regulations there is no taking of property or denial of right to 
contract within the state, and this is especially true when such 
legislation and regulations are reasonable and affect only con- 
tracts made after such legislation becomes effective, and leave 
it optional on the part of such insurance companies as to whether 
they will accept the terms and regulations prescribed by the state. 

In the case of New York Life Ins. Co. vs. Harrison, 199 Mass. 
190, 85 N. E. 410, 127 Am. St. Rep. 478, the Supreme Court of 
Massachusetts had under discussion the constitutionality of a 
statute regulating insurance companies doing business within the 
state of Massachusetts, and the statute prescribed many condi- 
tions and requirements, and the court in that case takes up each 





648 Insurance Law Journal Vol. 41.  [Apr., 1912. 


one of these regulations and considers the power of the Legis- 
lature to make the same, and holds the law constitutional, but 
corrects the form of policy in some particulars. In that case 
the court recites the provisions of the statute of Massachusetts 
with reference to interest, and shows that-in that state the same 
provision is made by law requiring that payment of interest upon 
reinstatements and overdue premiums and arrears may be made 
with interest at 6 per cent—practically the same as the statute 
now under consideration, except that the rate of interest is 6 
per cent, while that of this is 5 per cent. While the reason- 
ableness or constitutionality of this particular provision of the 
Massachusetts statute is not passed upon, yet they hold the form 
of the policy in this regard to be sufficient and within the power 
of the Legislature to prescribe. In this latter case many other 
cases are cited as to the power of the Legislature in regulating 
the business of insurance. 

There is no evidence before this court that loans made and 
forbearances permitted at the rate of 5 per cent interest, as 
provided in section 42, will be an unreasonable regulation in so 
far as being too low a rate, or that this rate will not bring a suft- 
cient profit to the company, and in the absence of such proof this 
court will presume that in fixing said rate the Legislature thor- 
oughly investigated its probable effect and its reasonableness, and 
from such investigation determined the same to be a reasonable 
rate to be charged for the particular kind and method of the 
loan. Whether, therefore, insurance companies can write more 
policies and loan their funds more profitably in other states, and 
therefore cannot afford to do business in the state of Idaho, is 
not a reason why this court should set aside the action of the 
Legislature as unconstitutional. 

[11] Fourth. Reasonable and fair regulations: There is one 
other question, which counsel for appellant has called attention to 
which is urged as an unreasonable and unnecessary requirement 
in the form of the policy, and this relates to the extent of the 
tables of cash, paid-up, and extended insurance options available 
under the policy, as required in subdivision 8 of section 42 of 
the act now under consideration. The plaintiff claims that in 
the form of policy presented to the defendant the plaintiff sub- 
stantially complied with this statutory provision by setting out 
tables for a period of twenty years from the date of the policy. 
It appears that life insurance companies have for their own 
convenience of computation, and also because insured persons 
seldom exceed that age, assumed that ninety-six years is the 
proper limit of premium payments in ordinary life insurance, or, 
in other words, that the period of expectancy is ninety-six years, 
and insurance tables are prepared upon this basis. In the form 
of policy of plaintiff asked to be approved by defendant, it ap- 
pears that these computations have been made and appear as a 
part of the policy tendered in this case for a period of only 
twenty years. This leaves fifty-six years for which there is no 
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table, and the policyholder is compelled to send to the company 
and ascertain from them the value of the remaining years, or 
figure out such payment himself, and, to protect the policyholder 
and provide the proper information for him during the period 
he may live, the statute requires that a table of cash, paid-up, 
and extended insurance must be shown upon the policy not only 
for the period of twenty years, but for a period up to the age 
of ninety-six years, and the company in this instance has not 
substantially complied with the statute. It seems that the com- 
pany would be better able than any one else to figure out these 
payments, and that it would be very little trouble for them to 
continue the calculations to the period required by the statute, 
and that it is not an unreasonable requirement. 

Judicial opinion is almost unanimous that the state has a 
constitutional right to enact laws regulating and limiting the 
right to do business within a state, and the authority for and 
manner of carrying on such business, and the question is one for 
each state to settle, and where the Legislature has enacted and 
prescribed what, to it, are reasonable regulations, this court will 
be cautious in attempting to discover some imaginary or theo- 
retical reason for annulling such legislation. We have examined 
this case with reference to the many constitutional objections 
which counsel for plaintiff has presented, and have attempted in 
' this opinion to cover all such objections, and are unable to dis- 
cover any constitutional objections, to the provisions of the act 
now under consideration, which would render it void or un- 
constitutional. 

[12] We understand the rule of law to be elementary that 
every reasonable construction must be resorted to by the court 
in order to sustain a statute and uphold its constitutionality. Gil- 
lesby vs. Board of Com’rs, 17 Idaho, 586, 107 Pac. 71; Kessler 
vs. Fritchman, 119 Pac. 692; Sabin vs. Curtis, 3 Idaho (Hasb.) 
662, 32 Pac. 1130; Doan vs. Board of Com’rs, 3 Idaho (Hasb.) 
38, 26 Pac. 167. 

The application for writ of mandate is denied. Costs awarded 
to the respondent. 

Ailshie and Sullivan, JJ., concur. 
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COURT OF APPEALS OF COLORADO. 


MUTUAL LIFE INS. CO. or New Yorx 
vs. 


REID.* 


ACTIONS—EVIDENCE—SUFFICIENCY. 

In an action upon a life insurance policy, evidence /eld to show that the 
policy was delivered and accepted by the insured, who paid the first 
annual premium by giving a note to the soliciting agent, who guar- 
anteed its payment, and that the insured redelivered the policy to the 
soliciting agent as a pledge. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


AGENTS—AUTHORITY. 


Where insurer accepted a premium note for a life policy, indorsed by the 
soliciting agent, and delivered the policy to him, the agent was 
authorized to deliver the policy to the insured. 


(For other cases, see Insurance, Dec. Dig. § 136.) 


LIFE INSURANCE—DELIVERY OF POLICY. 


Where an insurance company accepted a note in payment of the first 
premium and issued a policy, mailing it in due course from the home 
office, the policy was delivered when mailed from the home office. 


(For other cases, see Insurance, Dec. Dig. § 136.) 
ACTIONS—PLEADING—WAIVER. 


In an action upon an insurance policy, waiver of payment of premiums 
must be pleaded to be relied upon. 


(For other cases, see Insurance, Dec. Dig. § 634.) 


ACTIONS—PLEADING. 


In an action upon an insurance policy, where the complaint alleged 
that plaintiff was informed that insured executed and delivered 
his promissory note for the full annual premium on the policy, 
and the replication also alleged that the insured’s obligation to pay 
the premium was discharged by his execution of the note, the com- 
pany’s waiver of insistence upon payment in cash was sufficiently 
pleaded. 


(For other cases, see Insurance, Dec. Dig. § 634.) 


Appeal from District Court, Pueblo County; C. S. Essex, 
Judge. 

Action by Belle R. Reid, administratrix of the estate of Wayne 
R. Jacobs, deceased, against the Mutual Life Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


MacsetH & May and Joun F. Truespeut, for Appellant. 
Joun A. MartTIN, for Appellee. 


* Decision rendered, Jan. 8, 1912. 121 Pac. Rep. 132. 
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CUNNINGHAM, J. 

Appellee recovered judgment in the district court of Pueblo 
County on a life insurance policy issued by appellant to appellee’s 
decedent, Wayne R. Jacobs. ‘The case was tried to the court 
without a jury. Aside from the formal testimony of the ad- 
ministratrix, given for the purpose of establishing her right to 
maintain the action, the whole case was submitted on depositions. 
Plaintiff rested her case upon the deposition of Mr. Homer A. 
Buckley, who was, at the time the application of the said Jacobs 
was taken, a soliciting agent for appellant. The whole trans- 
action, so far as Jacobs was concerned, was had between the said 
Buckley and the said Jacobs; the latter never meeting any of the 
other representatives of the company. The defendant company 
rested its defense upon the depositions of Darby A. Day and 
E. R. Ferguson, its general agent and cashier, respectively, for 
the then territory of New Mexico. From the depositions, we 
gather the following facts :— 


Buckley approached Jacobs for the purpose of inducing the 
latter to take out a policy with the defendant company. An ap- 
plication was written up and signed by Jacobs on July 24, 1903, 
and on the same date he gave his promissory note, payable to 
the said Buckley, in payment of a full year’s premium. The ap- 
plication was forwarded to the head office of the company in 
New York City, where the same was accepted, and a policy is- 
sued and returned, reaching the New Mexico office on August 
5th, where it was turned over to Buckley on August 11th. On 
September 9th, Buckley took the policy to Jacobs, who was lo- 
cated at a small town some distance from Albuquerque. Buckley 
testified that he delivered the policy to Jacobs, and that Jacobs 
approved it and signed a receipt for the same, and gave a written 
proxy to the company on the company’s form. Buckley turned 
over the note, indorsed by himself and the proxy, to the Albu- 
querque office. Jacobs, after receiving the policy from Buckley, 
immediately returned it to the latter, stating that he would call 
at the general office in Albuquerque in a very short time and make 
payment on his note. Not keeping his engagement in this respect, 
Buckley phoned him at Belen some days later, and made ar- 
rangements with Jacobs to go to Belen and get an assignment of 
the latter’s wages, on account of the note. Buckley, feeling safe, 
as he testified, about the matter, delayed going to Belen, and 
thereafter never attempted to get into communication with Jacobs. 
On September 26th, Jacobs was seized with a sudden and violent 
illness, from which he died two days later, and while the policy 
was still in the hands of Buckley, pursuant to the conditions or 
arrangements above detailed. 

[1] The controversy presented for our determination turns 
entirely upon whether the policy was in force at the time of 
Jacobs’s death. Whether the policy was in force depends upon 
whether the assured had accepted and received the policy, and 
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paid the premium thereon, while he was yet in good health. We 
will permit the position of appellant to be stated by its general 
agent, Mr. Day, who gave the following testimony: “It [mean- 
ing the policy] would have become effective only upon the pay- 
ment of the premium of $56.73 [the first quarter], or instruction 
from the agent to charge to his account the net premium due to 
the company thereon. * * * If he [Buckley] had delivered 
the policy, and instructed our office to charge the net premium to 
his account, the transaction would have been completed; and 
neither the payment of the note nor the death of the insured 
would have had any bearing on it. * * * If the policy had 
been delivered by Mr. Buckley, and he had instructed us to 
charge the net premium to his account, the failure of the in- 
sured to pay the note would have had no effect upon the policy ; 
the agent having assumed the liability.” The italics are ours, 
and are used for the purpose of bringing out plainly the defense 
relied upon by appellant. In order that it may be shown, beyond 
all question, that the policy was in fact delivered by Buckley to 
Jacobs, and that the note was given by the latter to the former 
in payment of a full year’s premium on the policy, we reproduce 
herewith Exhibit A, being the receipt which Buckley gave to 
Jacobs at the time the application was signed, and the note ex- 
ecuted and delivered to Buckley by Jacobs: “Amount of two 
hundred thirteen and 92/100 dollars in settlement of policy of 
$2,000 ten-year endowment. Said note to be returned in case 
application is declined. Homer A. Buckley.” Buckley testified 
that he recognized the above as a portion of the receipt; the date 
thereof having been detached. The receipt was written up by 
Buckley, without using one of the company’s forms, he being, 
at the time of the transaction, in the country, without his supplies. 
That the application was not declined is shown by the fact that 
the company issued and forwarded the policy to the Albuquerque 
office, and the same was delivered thereafter by Buckley to Jacobs. 
Thereupon the note became a valid and subsisting obligation 
from Jacobs to Buckley, had Buckley not indorsed the same 
and delivered it to the Albuquerque office. This transaction be- 
tween Buckley and the office would not affect Jacobs’s liability 
on the note in any way. At the time the policy was delivered by 
Buckley to Jacobs, to wit, September 9th, Jacobs gave to Buckley 
the following receipt : “Received and accepted policy No. 1372257 
in the Mutual Life Insurance Co., of New York, for $2,000 in- 
surance on my own life. I have paid the first premium on said 
policy, which I have examined and read, and which is in ac- 
cordance with my application made to said company, and the 
same is hereby accepted. Dated at Belen, N. M., on Sept. 9, 
1903. Wayne R. Jacobs.” This receipt was by Buckley turned 
over to the Albuquerque office. On the same date (September 
gth), Buckley delivered to Jacobs a permit, which reads as fol- 
lows (Exhibit B): “Mining No.1. The Mutual Life Insurance 
Company of New York, Richard A. McCurdy, President, Nas- 





Life.] Mutual Life Ins. Co. vs. Reid. 653 


sau, Cedar and Liberty streets. Permission is hereby given 
Wayne R. Jacobs, insured by policy number 1372257, to act as 
mining engineer, but not to be personally engaged as a miner 
or in actual operation as an operator during the continuance of 
the contract. New York, 24 July, 1903. W. J. Easton, Secy.” 
This permit appears to have been signed by the general secretary 
of the company. 

From the foregoing, the following would appear to have been 
established by the evidence: (1) That the policy was issued and 
delivered to and accepted by Jacobs. (2) That he paid the full 
annual premium on the policy when he delivered his note to 
Buckley. (3) That, after Buckley delivered the policy to Jacobs 
and Jacobs handed the same back to him, he (Buckley) held it 
as pledgee, for his own personal protection, until payment was 
made on the note; and that Buckley was so holding the policy 
at the time of Jacobs% death, or until he delivered it to a Dr. 
Radcliffey a feature of the transaction not necessary to explain. 

[2,3] The, company permitted its soliciting agents to: accept 
notes, payable to their order, in payment of the first annual pre- 
mium. These notes the soliciting agents would indorse and 
deliver to the general state agent, at the same time instructing the 
state agent to charge the net sum due the company from such 
premiums to their (the soliciting agents’) accounts. By this 
means, a line of credit was extended by the company, or the 
state agency, to the solicitors in the field, and it (the company) 
was enabled to do a credit business in fact, without appearing 
so to do, and to extend credit under conditions highly favorable 
to itself. The agents were, under this scheme, obliged to collect 
the notes they had taken, or lose their commissions, and, in ad- 
dition, remain liable to the company for the net premium. This 
plan enabled the agents to write much business which, on a cash 
basis, could not, probably, be secured. It was mutually advan- 
tageous to the agents and to the company; the former taking the 
maximum and the latter the minimum of risk. Mr. Day, the 
general agent of the company, testified that he had something like 
twenty agents under him in New Mexico, and that, perhaps, 
three-fourths of the business was transacted in this manner. 
From the foregoing, it will be seen that the appellant’s defense 
narrows down to the single fact (aside from the matter of plead- 
ings, to which we will later refer) that Buckley did not, in so 
many words, direct the cashier of the branch office at Albuquer- 
que to charge him (Buckley) upon the books of the company with 
that portion of the premium which the company was entitled 
to receive. 

As has been seen, Buckley indorsed the note and turned it over 
to the company, and Mr. Ferguson, the cashier, testified that: 
“Said promissory note was entered in the bill book in the Al- 
buquerque office, which is a memorandum account. The face of 
the note was also credited to the collateral account of Homer A. 
Buckley, soliciting agent.” Therefore we conclude: (4) That, 
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under the practice and custom of the company, Buckley was 
responsible to it for the payment of its portion of the Jacobs 
premium, and, as a matter of law, it was in a position to force 
Buckley to make settlement of the same. Having possession of 
the note, indorsed by Buckley, the company was the equitable 
owner of the note, and was thus doubly secured. 

Neither General Agent Day or Cashier Ferguson could ex- 
plain on the trial what had become of the note. It was not 
tendered back, and the statements concerning its final disposition 
were highly unsatisfactory. Mr. Ferguson testified that: “When 
I left the Albuquerque office in December, 1904, [more than a 
year after Jacobs’s death], the note was in the safe in the 
company’s office. Since that time, a new safe has been purchased, 
and the office moved. I do not know where the note is at the 
present time.” Neither was any explanation made as to the 
disposition of the proxy given to the company by Jacobs. 

Carried to its logical conclusion, the position of the company 
in this case would be that if Buckley had collected the note in 
full, but had given no instruction to the cashier of the branch 
office to charge his account with it, that the policy would not 
be in force and effect, and would not be binding upon the com- 
pany in any case of the death of the assured; or, again, if Buckley 
had negotiated the note before maturity, and refused to account 
to the company for the proceeds, the same result would follow. 
Under this view, the homely old rule that it takes two to make 
a bargain would not obtain. Everything would be made to 
depend upon the action or inaction of one individual—in this 
case upon Buckley—or, if upon two, then upon Buckley and the 
cashier of the company. Jacobs, one of the contracting parties, 
supposedly would not be considered; but the two agents of the 
company could alone make or consummate the contract. Jacobs 
could not be held responsible for any failure on the part of 
Buckley (if there was any failure) to deal properly with his 
company. 

[4] Defendant is not in a position to complain of the conduct 
of Buckley; for, having delivered the policy to him and accepted 
the Jacobs note, indorsed,, from him, they thereby authorized 
Buckley to deliver the policy. In point of law, the policy was 
delivered when the company, in the usual course, mailed it from 
the New York office. New York Life Ins. Co. vs. Pike (Sup.) 
117 Pac. 899. Therefore it was the privilege of the company to 
charge Buckley with the net premium. But that was a mere 
matter of bookkeeping. They did enter the note on their bill 
book, and charged Buckley’s collateral account with the same. 
The case of New York Life Insurance Company vs. Pike, supra, 
is very similar to the case we are now considering, and supports 
our conclusions, although the facts involved in the Pike Case 
were far less favorable to the assured than are the facts in the 
present case. 

The reports and text-books on insurance are filled with cases 
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wherein the questions of what constitutes a delivery of a policy 
and what constitutes a payment of the premium are considered ; 
vet counsel in their two briefs call our attention to but two cases 
bearing on these subjects, neither of which are at all in point. 
In the case of Dennis vs. Fidelity Mutual Company, 159 Mich. 
594, 124 N. W. 575, cited by appellant, the opinion states that it 
was admitted that there had been neither payment by money 
or note, or delivery of ‘the policy, before death. The case of 
Rosenburg vs. Johnson, 45 Colo. 53, 99 Pac. 315, simply holds 
that, where an agent takes a note in his own name, in payment 
for a premium, and authorizes the company to hold him, and 
in fact pays the company the premium, he (the agent) may en- 
force payment of the note. It was not necessary in the Rosen- 
burg Case to go further, since that case only involved a suit 
upon a promissory note. 

[5,6] Counsel for appellant vigorously, in brief and on oral 
argument, urge that plaintiff’s case rests on the doctrine of 
waiver ; that is, that the company had waived the payment of the 
premium, and had looked to Buckley, instead of Jacobs, for the 
same; and that, waiver not having been pleaded by the plaintiff, 
the pleadings. are insufficient to sustain the judgment. Appel- 
lant is clearly right in its law, but entirely wrong as to its facts, 
since paragraph 5 of the complaint reads, in part, as follows: 
“Plaintiff is informed and believes, and upon such information 
and belief alleges the fact to be, that the said Wayne R. Jacobs, 
at the time of applying for said insurance, executed and delivered 
to one Homer A. Buckley, who was then and there the agent of 
the company at Albuquerque, N. M., his promissory note for 
$213.92, for the full annual premium upon said policy.” 

We find no other allegation in the complaint that in any wise 
contradicts or qualifies that portion of paragraph 5, above quoted. 
The first paragraph of plaintiff's replication contains the follow- 
ing allegation: “Plaintiff, replying to paragraph 3 of said 
answer, denies that demand was made for the payment of said 
premium, and that payment was refused, and alleges, on informa- 
tion and belief, that the said Jacobs’ obligation to said defendant 
company was discharged by the execution, delivery, and ac- 
ceptance of said note, as alleged in the complaint.” 

It is true the replication contains allegations or statements 
regarding Buckley’s subsequent transactions with his company 
with reference to the note—how the same was disposed of—but 
these allegations in no manner qualify or contradict the unequiv- 
ocal allegation that, by the execution and delivery of his note 
to Buckley, Jacobs then and there, and in that manner, paid his 
first year’s premium on the policy. What appears thereafter 
with reference to what occurred between Buckley and his com- 
pany were matters that need not have been pleaded; indeed, 
tender no material issue, as we view it. But we are disposed to 
think that these immaterial recitations (if they be immaterial) in 
the replication were sustained by the proof that Buckley did in- 
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dorse and deliver the note to the general agent of the company, 
whose cashier testified that said promissory note was entered 
on the bill book of the company, and credited to the collateral 
account of Buckley. The fact that the note was never tendered 
or redelivered to Jacobs or his legal representative, and its where- 
abouts in no manner explained, nor its disappearance from the 
Albuquerque office accounted for, either before or at the trial, 
would justify a finding that it had been’ accepted or appropriated 
by the company. As was said in New York Life vs. Pike, supra: 
The rights of the plaintiff do not rest at all upon estoppel. The 
rights of the plaintiff and the rights of the company rest entirely 
upon a plain contract, in which estoppel plays no part.” 
The judgment of the trial court is not only sustained by the 
evidence, but no other judgment was possible. 
Affirmed. 


COURT OF APPEALS OF GEORGIA. 


WALLACE 
US. 


METROPOLITAN LIFE INS. CO. (NO. 3,679.)* 


PREMIUMS—PAYMENT AFTER MATURITY. 


A custom on the part of a life insurance company, under which its pol- 
icyholders are allowed thirty days after the maturity of the premiums 
within which to pay them, does not require the company to accept a 
premium after the expiration of such period. 


(For other cases, see Insurance, Cent. Dig. §§ 916-924; Dec. Dig. § 360.) 


LIFE INSURANCE—PAYMENT OF PREMIUM. 


Where, under the terms of a policy of life insurance, premiums are made 
payable at the home office of the insurance company, it may, upon 
notice to a policyholder, discontinue a custom of sending an agent 
to the place of business of the insured to collect the premiums. 


(For other cases, see Insurance, Dec. Dig. § 353.) 


PAYMENT OF PREMIUM—WAIVER. 


The facts of this case are held insufficient to have authorized a finding 
that the forfeiture of the plaintiff’s policy, on account of nonpayment 
of premium, was waived by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 665.) 

Russell, J., dissenting. 


Error from City Court of Atlanta; H. M. Reid, Judge. 
Action by T. B. Wallace against the Metropolitan Life In- 


* Decision rendered, Feb. 12, 1912. 73 S. E. Rep. 698. Syllabus by 
the Court. 
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surance Company. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


Joun A. Boykin and Dorsky & SuHeELton, for Plaintiff in 
Error. 
SmitH, HAMMoND & SmirH, for Defendant in Error. 


PoTtLeE, J. 

Wallace brought suit against the Metropolitan Life Insurance 
Company to. recover the sum of $167.82, which the plaintiff had 
paid to the company in premiums on a certain life insurance 
policy, and which, he alleged, he was entitled to recover on ac- 
count of the wrongful and illegal cancellation of his policy by 
the defendant company. At the conclusion of the evidence, the 
trial judge directed a verdict in favor of the defendant, and this 
is the error assigned. 

1, 2. The policy of insurance was issued on March 31, 1904, 
and provided for the payment of annual premiums of $40 on 
March 31st of each year, beginning with the date of the issuance 
of the policy. One of the conditions of the policy was that 
“premiums are payable at the home office in the city of New 
York, but at the pleasure of the company suitable persons may 
be authorized to receive such payments at other places, but only 
on the production of the company’s receipts signed by the seg 
retary, and countersigned by the persons receiving the payments. 
The plaintiff was allowed, some time after the issuance of the 
policy, to change the manner of payment of his premiums to 
quarterly installments of $10.64 each. It appears from the 
evidence that up to the fall of 1907 the plaintiff was an em- 
ployee of the defendant company at its branch office in Atlanta; 
and that he paid his premiums at the office where he was em- 
ployed. In the fall of 1907, he left the service of the company, 
and from that time until March, 1908, he paid two quarterly 
premiums to a collector of the company, who called at the plain- 
tiff’s office in the Candler building for this purpose. It was a 
custom of thé company in Atlanta to send out agents to collect 
the premiums due from its policyholders, and these agents would 
call, either at the residence, or the business office, of the policy- 
holder, as the latter might prefer. It was also a custom of the 
company to allow a period of thirty days after the premium be- 
came due, under the terms of the policy, within which the same 
might be paid. ; 

A quarterly premium was due by the plaintiff on March 31, 
1908, and under this custom could have been paid at any time 
up to and including April 30, 1908. This premium was not paid 
within the grace period; but on May 1, 1908, the plaintiff wrote 
a letter to the president of the company, addressed to its home 
office in New York, inclosing a draft for the quarterly premium 
and also the amount of: a premium due by his wife, ‘and asking 
that the same be: accepted. . In this letter. the plaintiff ‘stated that 
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on April 30th a young lady stenographer at the office of the com- 
pany in Atlanta called him up on the telephone, and notified him 
that his premium was due. In this letter the plaintiff also com- 
plains at great length of the conduct of certain officers of the 
company in Atlanta, and of his discharge from the service of the 
company in 1907,and also because the company’s collector failed 
to call upon him to collect the quarterly premium which he in- 
closed in the letter. 

On May 14, 1908, one of the vice presidents of the company in 
New York wrote to the company’s superintendent: in Atlanta, 
inclosing the plaintiff's draft, and suggesting to the superintend- 
ent that there was no reason why a representative of the com- 
pany might not call at the plaintiff's office to collect his pre- 
miums. The superintendent was advised by the vice president 
that “you can do as you please about making any arrangement 
such as he desires.” The letter further stated: “We are willing 
to accept the premiums, notwithstanding the grace period has 
expired under both policies, and although Wallace tells us in his 
letter that his wife is an uninsurable risk, but if you decide that 
it will not be convenient to have calls made at his office for col- 
lection of these premiums at the time he elects, he should be 
plainly told that this is the last time we will accept premiums not 
tendered within the grace period.” The last paragraph of this 
letter was as follows: “We omitted to tell you that Wallace 
deducted from his remittance ten cents to cover the cost of draft 
and four cents to cover postage. He, of course, had no right 
to do this, but we would rather allow it to him than to have a 
squabble, if you decide that it is best for the company to accept 
the premiums and reinstate the business.” On May 19th Wright, 
the superintendent, wrote to the plaintiff that if he would come 
to the office he would assist him in straightening out “these mat- 
ters which have been referred to me.” 


On May 26th, no reply having been received from the plaintiff 
to the last letter, the superintendent again wrote that, unless 
plaintiff would come to the office within the next day or two, the 
papers would be returned to the New York office, and he could 
settle with the officials there. On June Ist the plaintiff wrote 
the superintendent, stating that he could be found at his office 
in the afternoon, between certain hours; and that if the super- 
intendent would call on the plaintiff at his office the plaintiff 
would take the matter up with him. On June 9, 1908, the New 
York office returned the plaintiff his draft. On the lapsed policy 
register for the week commencing June 14, 1908, a notation was 
made that the plaintiff's policy had been canceled. 

Upon these facts, the plaintiff insists that the judge erred in 
directing a verdict in favor of the defendant. In our opinion, 
the trial judge was clearly right in his construction of the evi- 
dence. The plaintiff relied upon a course of dealing varying the 
express terms of his contract, and also upon a waiver by the de- 
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fendant company of the forfeiture of his policy, after it had 
taken place, on account of the nonpayment of his premiums. 

[1] In the first place, there was no course of dealing shown 
under which policyholders had been permitted to pay their 
premiums after the expiration of thirty days of grace allowed. 
It does appear that there was a custom of the company allowing 
this thirty days grace, and also that the company sent out agents 
for the purpose of collecting the premiums; but there is no sug- 
gestion in the evidence that the company had any- custom, or 
that it had, by any previous course of dealing, led the plaintiff to 
believe that he could pay his premium after the expiration of 
the thirty-day period. But, even if such a custom existed, the 
company had a right to discontinue it, upon notice to a policy- 
holder who had theretofore been receiving the benefit of such 
a custom. 

[2] It distinctly appears from the letter of the plaintiff to the 
president of the company that on April 30th, the last day upon 
which the premium could have been paid, one of the employees 
of the defendant company called the plaintiff up over the tele- 
phone, and reminded him that his premium was due. The 
plaintiff testified that he had talked with the stenographer at the 
Atlanta office, but could not remember whether it was in April, 
or when; but the fair inference from all of his testimony is that 
his conversation with the stenographer is the one referred to in 
his letter. This conversation with an employee of the company 
over the telephone was sufficient to have put the plaintiff on notice 
that his premium receipt was at the office of the company, readv 
to be delivered to him upon payment of his premium, and was in 
effect notice to the plaintiff that the company expected him to call 
at the office and pay his premium. We think that there is nothing 
in the evidence which would have authorized the jury to find that 
there was a custom or course of dealing on the part of the de- 
fendant company which authorized the plaintiff to withhold his 
premium beyond the thirty-day period, which had theretofore 
been allowed to him purely as a matter of grace. 

[3] 3. Nor was there anything in the evidence which would 
have authorized the jury to find that the company had waived 
the forfeiture, which took place at midnight on April 3oth, by 
reason of the plaintiff's failure to pay his premium before that 
time. It is earnestly insisted by counsel for the plaintiff in error 
that the letter of the vice president to the superintendent at the 
Atlanta office had this effect; but we do not think this is a fair 
construction of that letter. The substance of the letter was that, 
while the writer representing the company was perfectly willing 
to accept the premium and reinstate the plaintiff’s policy, yet, at 
the same time, this was a matter under the direct jurisdiction of 
the Atlanta office; and it was left to the local superintendent to 
decide whether it was for the best interests of the company to 
accept the premium and reinstate the policy. It is true that the 
letters from the superintendent to the plaintiff indicate that in 
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all probability, if the plaintiff had called at the office of the com- 
pany in Atlanta, as he was invited to do, the superintendent would 
have adjusted the matter satisfactorily to the plaintiff. But in 
none of these letters was there any agreement to do this; and, 
besides, it appears that the plaintiff did not accept the invitation 
and call at the office to arrange the matter, as he was requested 
to do. 

Some stress is laid by counsel upon the fact that the company 
failed to note any cancellation of the policy on its register until 
the week beginning June 15, 1908, and counsel argue from this 
that the forfeiture of the plaintiff’s policy was in abeyance until 
that time. But we cannot agree to this proposition. The for- 
feiture took place, under the terms of the policy, as modified by 
the custom, about which plaintiff testified, at midnight on April 
30, 1908. In order to reinstate the policy, some affirmative act 
upon the part of the officials of the company amounting to a 
waiver of the forfeiture was necessary. Mere omission to record 
it upon the lapsed register until June 15th, or after, could not 
in any way affect this question. 

Retention by the company of the plaintiff’s draft, under the 
circumstances, would not amount to a waiver. A draft is not 
payment until it is paid. The company did not collect the draft, 
and ultimately returned it to the plaintiff, who accepted it. In 
addition to this, the evidence shows that all during the time the 
company held this draft its officials were making an effort to ar- 
range matters to the satisfaction of the plaintiff. The failure to 
have his policy reinstated was not due to any lack of diligence 
or fair dealing on the part of the officials of the defendant com- 
pany, but was directly due to the plaintiff's own conduct in 
failing to respond to a very reasonable request on the part of 
the defendant company’s officials that he meet them at their office 
for the purpose of discussing the matter. There was no error in 
directing a verdict in favor of the defendant. 

Judgment affirmed. 

RusseE.L, J. (dissenting. ) 

I do not think the evidence with reference to the waiver or 
nonwaiver of the forfeiture on the part of the insurance com- 
pany is so clear as to have remanded the verdict directed by the 
court. It is perfectly plain to my mind that the insurer had the 
right to insist upon the forfeiture at midnight of April 30th; 
but it requires an absolutely plain case to authorize the court to 
do more than to define to a jury the meaning of the word 
“waiver.” The proof of waiver is derived from evidence of in- 
tention, as developed by the acts and declarations of the parties 
concerned, and is a question of fact to be determined by a jury. 
In my opinion, the evidence would have authorized a jury to 
reach a different conclusion, upon the issue as to whether there 
was a waiver of the forfeiture, from that implied by the direction 
of the verdict. Especially is this true when it is the duty of 
the courts to be “prompt to seize hold of any circumstance that 
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indicates an election to waive a forfeiture, or an agreement to 
do so.” Insurance Company vs. Eggleston, 96 U. S. 577, 24 L. 
Ed. 841; Knickerbocker Insurance Co. vs. Norton, 96 U. S. 234, 
24 L. Ed. 6809. 


SUPREME COURT OF NEW YORK. 


SpecIAL TERM, KincGs County. 


BECKER 


vs. 


COLONIAL LIFE INS. CO.* 


AVOIDANCE OF POLICY FOR MISREPRESENTATIONS—CON- 
TENTS OF POLICY—STATUTORY PROVISIONS. 


Under Laws 1906, c. 326, § 16, amending the insurance law (Laws 18902, 
c. 690) by adding section 58, providing that all insurance policies 
shall contain the entire contract, and that nothing shall be incor- 
porated therein by reference, without an attachment to the policy of 
the constitution, by-laws, etc., incorporated, where no reference is 
made in a policy to the questions and answers made at a medical 
examination of the applicant, such matters are ineffectual to avoid 
the policy for fraud. 


(For other cases, see Insurance, Dec. Dig. § 134.) 


Action by Edward A. Becker, executor, against the Colonial 
Life Insurance Company. On motion to strike out allegations 
in answer. Granted. 


H. H. Guass, for Plaintiff. 

MaAGNER & Carew, for Defendant. 

KELLY, J. 

I think the plaintitt’s motion to strike out the allegation in 
the answer relating to the statements said to have been made 
by the assured to the medical examiner must be granted. The 
action is brought upon a policy of insurance issued by the de- 
fendant upon the life of plaintiff’s testator and payable to his 
executors. The policy is set forth at length, a copy being at- 
tached to the complaint, and all the facts alleged in the complaint 
are admitted. Defendant, after pleading alleged misstatements by 
the assured in the application for insurance, which is referred to 
in the policy and a copy of which was printed therein, sets up, 
in addition, alleged misstatements made to the defendant’s med- 
ical examiner, and defendant alleges that the misstatements were 
made fraudulently, with intent to deceive, and that they did de- 
ceive, the defendant. The plaintiff moves to strike out these 
statements to the medical examiner, because the medical examina- 


* Decision rendered, Jan. 24, 1912. 133 N. Y. Supp. 481. 
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tion and the questions and answers at such examination are in 
no way referred to in the policy of insurance. 

Such is the fact, and I am free to say that it appears unusual 

that no reference is made to the statements made to the medical 
examiner, or to the medical examination, either in the policy it- 
self or in the application. These statements or the examination 
are not referred to as a basis or consideration for the issuance 
of the policy. In 1906, the insurance law of this state was 
amended (Laws 1906, c. 326, § 16) by the insertion of section 
58, which expressly provides that every policy of life insurance 
issued after January I, 1907— 
“shall contain the entire contract between the parties and nothing 
shall be incorporated therein by reference to any constitution, 
by-laws, rules, applications or other writings, unless the same 
are endorsed upon or attached to the policy when issued, and all 
statements purporting to be made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties. 
Any waiver of the provisions of this section shall be void.” 

I think the manifest intention of the Legislature was to re- 
quire that corporations engaged in this kind of business should 
set forth plainly on the face of the policy the contract of insur- 
ance and the consideration therefor, including any statements 
or representations leading it to enter into the agreement. The 
form of the policy, its preparation, etc., are left to the insurance 
company. If the statements made at the medical examination are 
important, it is very easy to refer to them. ‘That the provisions of 
the statute were before the parties is indicated by the provisions 
printed on the policy, as follows :— 

“Entire Policy—This policy and the application therefor, a 
copy of which is indorsed hereon, constitute the entire contract 
between the parties hereto, and all statements purporting to be 
made by the insured shall, in the absence of fraud, be deemed 
representations and not warrants.” 

As already stated, there is no word referring to the medical 
examination or the answers made to the medical examiner. It 
seems to me that to allow the defendant to avail itself of matters 
not referred to in the policy would be to defeat the intention of 
the legislative enactment, which was designed to stop this very 
thing. 

The learned counsel for defendant urges that the law does not 
require the company to print the medical examination or to refer 
to it. That is true; but it does say that if the company relies 
upon the examination, or if false statements made thereon are to 
be availed of as a defense, then the medical examination must 
be referred to. While no decision can be found in this state on 
this question, similar statutes have been construed in accordance 
with the views above expressed in Rauen vs. Prudential Ins. Co., 
129 Iowa, 729, 106 N. W. 198, Kirkpatrick vs. London Co., 139 
Iowa, 370, 115 N. W. 1107, 19 L. R. A. (N. S.) 102, and Im- 
perial Ins. Co. vs. Dundam, 117 Pa. 460, 12 Atl. 668, 2 Am. St. 
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Rep. 686. It is the duty of the court to give effect to the statute, 
and to so construe it that its reasonable and salutory improve- 
ment in the law shall be carried out. 

The motion is therefore granted. 


ST. LOUIS COURT OF APPEALS. 


MIssourRl. 


SPRINGMEYER 
vs. 
SOVEREIGN CAMP, WOODMEN OF THE WORLD.* 


PROOF OF DEATH—MODES. 


In a suit on a life policy, in the absence of direct proof of insured’s 
death, the fact may be established either by showing that at last 
accounts he was in particular peril through exposure to disease or 
accident, etc., or even that he was seen near a river, or by showing 
that his character, habits, condition, and affections were such as to 
render his absence from home for any other cause than death 
improbable. 


(For other cases, see Insurance, Cent. Dig. §§ 1691, 1692; Dec. Dig. § 659.) 
DEATH OF INSURED—SUFFICIENCY. 
In an action on a life policy, evidence held to warrant a finding of in- 


sured’s death, though there was no direct proof thereof, and he had 
been unheard of for two years only. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


Appeal from St. Louis Circuit Court; George H. Shields, 
Judge. 

Action by Mary Springmeyer against Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. . 

The appeal in this case was prosecuted to this court, but was 
thereafter transferred by it to the Springfield Court of Appeals 
under the provisions of an act of the Legislature, approved June 
12, 1909. See Laws of Missouri 1909, p. 396. See, also section 
3939, R. S. 1909. In due time the cause was disposed of by the 
Springfield Court of Appeals, through an opinion prepared by 
Judge Gray of that court, as will appear by reference to Spring- 
meyer vs. Sovereign Camp, Woodmen of the World, 144 Mo. 
App. 483, 129 S. W. 273. Subsequently the Supreme Court de- 
clared the said legislative act, which purported to authorize the 
transfer of cases from this court to the Springfield court, to be 
unconstitutional. The cause was thereafter transferred by the 
scsnanstpspnalbasbesinnieguiadssuhlleitideancletnineesinpeiectetiadeanbeaanaaniptianamaginsiebnecaticeeman 


* Decision rendered, Feb. 6, 1912. 143 S. W. Rep. 872. 
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Springfield Court of Appeals to this court, on the theory that the 
jurisdiction of the appeal continued to reside here, and the pro- 
ceedings had in the Springfield court with reference thereto were 
coram non judice. The case has been argued and submitted 
here, and upon due consideration we find ourselves unable to 
concur in the view expressed by the Springfield court in the 
opinion above referred to. 

The suit was filed August 10, 1907, in the circuit court of the 
city of St. Louis, being brought by Mary Springmeyer, the wife, 
alleged to be the widow, of Louis J. Springmeyer, as beneficiary 
to recover the amount of a benefit certificate for $2,000 death 
benefit and $100 additional for a monument, issued to Spring- 
meyer by the defendant, a fraternal beneficiary association, on 
November 6, 1897. The plaintiff had verdict and judgment for 
$2,186, being the amount of the death benefit and the monument 
fund and interest, and the defendant has appealed. 

At the trial the defendant admitted all the facts necessary to 
the plaintiff’s recovery, except the sole issue as to the death of 
Springmeyer, the insured, and did not plead or rely upon any 
condition of the policy rendering it void in case the insured com- 
mitted suicide. It was charged in the petition that Springmeyer 
died on July 5, 1905. There was no direct and positive proof of 
Springmeyer’s death; no witness who saw him die or dead; nor 
was he absent and unheard of for seven years. He was absent 
only some two years when the suit was brought. The case de- 
pends upon there having been proof of circumstances which 
made it more probable that Springmeyer died than that he sur- 
vived. The evidence adduced on the part of the plaintiff tended 
to prove that at the time of his disappearance, July 5, 1905, 
Springmeyer was thirty-eight years of age, steady, sober, and 
industrious, a laborer employed in the clarifying department of 
the St. Louis city waterworks, earning about $60 a month, suffi- 
cient to make comfortable provision for himself and family in 
the simple manner of their living. He had a wife and two chil- 
dren—girls; one of the children being about nine and the other 
three years of age. He also had three sisters, who lived in the 
same city in which he lived—the city of St. Louis. He was a 
member of the defendant order and of the Royal Arcanum. 
During the eleven years of his married life, he lived constantly 
with his wife and children. At the time of his disappearance, 
and for four years before that, he and they lived in three rooms 
at 5322 Conde street. It was his habit to bring his wages home 
to his wife, getting from her his spending money as needed. He 
spent his evenings at home, except that some two nights a month 
he attended lodge meetings, and he and his wife would sometimes 
go out together to social entertainments, or visiting friends or 
relatives. He was quite domestic in his tastes, delighting in feed- 
ing the chickens and working in the garden, and helping with the 
children or in the rougher housework. He would even sit with 
his wife and help in her fancy work, having a knack for work of 
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that kind. His health was good, except that the lime he worked 
in made sores on his body. He often visited his married sister’s 
home taking his wife and children with him. To those who 
knew him well, including his sisters, he appeared to be sociable 
and jolly, though quiet, and to be a fond and devoted husband 
and father, with a well-kept, pleasant home, often speaking in 
terms of happy contentment and pride concerning his wife, chil- 
dren, and home. So ran the testimony of his sisters, of a next- 
door neighbor, of a fellow workman, and of a lodge intimate. 

Both the wife (the plaintiff) and the elder daughter testified for 
the plaintiff. They testified in effect that the wife and her hus- 
band always got along nicely, though they had quarrels “here 
and there like every family does.” That he was always kind 
and affectionate with the children. But, as to his disposition, 
“at times he was real nice and at times, again, he wasn’t.” He 
was of a melancholy disposition, and at times would have “spells,” 
when he would sit until late in the night in moody and silent 
meditation. If he was provoked at these times, he would fly 
into a violent rage, would threaten to drown himself in the river, 
and would even throw dishes at his wife or children, or any one 
who came in his way; had thrown a chair at the baby. He had a 
strong dislike for the visits of his wife’s relatives, and would 
become violently angry on such occasions. The wife testified 
that she had no serious quarrels with her husband; that every 
one kept out of his way as much as possible when he had one of 
these “spells.” 

On the Ist, 2d, and 3d days of July, 1905, the insured was 
under suspension from his work for the infraction of a rule. 
Of this he did not advise his wife, but left in the morning and. 
returned in the evening as if he was working. On the 3d of July, 
in the evening, the family were conversing about a cousin having 
rescued a man from drowning, when the daughter said: “Aren’t 
people foolish to drown themselves, papa? They are always 
found, anyway.” ‘The insured replied: “That’s the way I will 
do. Some day I will be missing, and if you want to find me you 
will find me at the bottom of the river with a rock around my 
neck.” At this time he seemed happy and contented and had no 
“spell.” The 4th of July he spent at home in apparent happiness, 
shooting fireworks with the children and spading in the garden. 
The 5th of July he was at work in his regular employment and 
returned home in the evening, bringing some candy for the 
children, as was his habit. The children had already eaten their 
supper, and were playing out in front of the house. He and his 
wife ate their supper together. He ate hurriedly, and said he 
was going to lodge, though neither of the lodges to which he 
belonged met that night. It was pay night, and he handed his 
wife $50 and a $10 rent receipt. He had on his oldest shoes, 
in bad condition, old and patched trowsers, an old hat and coat, 
and no collar or tie. He took his cigars and chewing tobacco out 
of his pocket, removed his wedding ring and detached his watch 








666 Insurance Law Journal Vol. 41. [Apr., 1912. 


chain, and laid them all on the sideboard with the candy he had 
brought for the children. His wife offered him some money and 
the door key, and he declined both, saying he did not need either. 
He then told his wife good-bye and left the house. He stopped 
in front and kissed the children, the younger one more than once, 
and when the little one asked leave to accompany him he said 
she could not go, because he was going to lodge; that he would 
be right back. He told them to go in the house and get the candy 
he had brought for them. He then walked south a half block 
to College avenue and turned east in the direction of the river; 
it being within walking distance, his wife watching him from the 
house. There is some evidence that that evening he was in a 
saloon on Broadway, which is nearer the river than his home, and 
that when he left the saloon he left by a door opening onto a 
street leading to the river; but whether this was before or after 
he had been home is not made clear by the evidence. According 
to the evidence on the part of the plaintiff, no trace of him was 
discovered from that evening of July 5, 1905, up to the time of 
the trial (April 15, 1908), though the fact of his disappearance 
and a description of him was published in all the city newspapers 
and in the official paper of the defendant order, the people of 
the city were notified and joined in the search, notices were sent 
to other cities and towns, the morgue, hospitals, etc., were visited, 
and inquiry was made of relatives and friends. No tidings have 
been received of him. 

On the other hand, a woman testified on behalf of defendant 
that the plaintiff had told her in an exchange of confidences that 
her husband broke dishes, and then she turned around and broke 
dishes too. A man testified that the insured had told him of a 
woman whom he knew before he had married this one, and whom 
he thought more of, but that he had not said anything about going 
away with her; that he had intimated his home was not as 
pleasant as it might be, and had complained of his meals and of 
his wife’s relatives imposing on his hospitality. Another witness 
testified that he had known the insured for six or seven years, 
and had seen him on the 7th day of July, 1905, two days after 
he had left home, and that the insured told him he had quit work 
and was going to leave home; that he could not get along with 
his wife. On cross-examination, this witness stated that he had 
never communicated this intelligence. to the plaintiff, though 
living within fifty yards of her house and passing there every 
day. 


Pui H. SHerman and Henry B. Davis, for Appellant. 
CuHarRLEs Fensxy, for Respondent. 


CAULFIELD, J. (after stating the facts as above. ) 
[1-3] 1. Defendant assigns as error the action of the trial 
court in refusing to give its demurrer to the evidence; the de- 
fendant’s theory being that the evidence was insufficient to sus- 
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tain a finding that the insured is dead. As we said in our state- 
ment of facts, there was no direct and positive proof of Spring- 
meyer’s death, and there is no room for the presumption of death 
which arises from the unexplained absence of a person, unheard 
of, for seven years; for here the suit was brought within the 
seven years. The presumption is that Springmeyer is alive, and 
the burden of proof is on the plaintiff to establish the contrary. 
In the absence of direct or positive proof, the fact of his death 
might be established in either of two modes: (1) By proof that 
at last accounts he was in a position of particular peril, as, for 
example, that he was dangerously ill, or exposed to great peril 
of disease or accident, etc., or even that he was near a river, 
despondent, and threatening to kill himself. Carpenter vs. Sup. 
Council Legion of Honor, 79 Mo. App. 597, 602. (2) By show- 
ing that the missing person’s character, habits, condition, affec- 
tions, attachments, etc., were such as to render his absence from 
home and family for any cause other than his death improbable. 
Tisdale vs. Conn. Mut. Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 
136; Hancock, Adm’r, vs. Life Ins. Co., 62 Mo. 26; Lan- 
caster, Adm’r vs. Life Ins. Co., 62 Mo. 121; Carpenter vs. 
Supreme Council Legion of Honor, 79 Mo. App. 597; Winter 
vs. Supreme Lodge Knights of Pythias, 96 Mo. App. 1, 69 S. 
W. 662; Bradley vs. Modern Woodmen, 146 Mo. App. 428, 124 
S. W. 69. We need not consider the first mode, except, perhaps, 
incidentally. As to the second, defendant asserts that the evi- 
dence adduced did not disclose Springmeyer’s character, habits, 
‘ ete., in such a light as to render his voluntary abandonment of 
wife and children improbable; and therefore there was nothing 
which warranted submitting to the jury the question of his 
being dead. “In this case no such happy state of affairs existed 
as in the Tisdale Case,” says the defendant’s counsel in his ar- 
gument, and, “unless the plaintiff can bring this case very close 
to the facts in the Tisdale Case, we think the instruction for a 
nonsuit should have been given.” The Tisdale Case (Tisdale 
vs. Conn. Mut. Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136) 
is an important one; for it gave to us the second mode above 
mentioned of proving or finding the fact of death. See Hancock, 
Adm’r, vs. Life Ins. Co., 62 Mo. 26. In the Tisdale Case, the 
missing man was of exemplary habits, excellent character, fair 
business prospects, respectably connected, and of the most happy 
domestic relations, and was living in apparent happiness, with 
no cause of discontent with his condition. But the facts are 
important only because they called for the application of the 
doctrine that, if a man’s character, condition, affections, and at- 
tachments be shown to be such that his unexplained absence from 
any other cause than death is improbable, the jury may infer the 
fact of death from such absence because of such improbability. 
It is not necessary that in this case “such happy state of affairs 
existed as in the Tisdale Case.” It is sufficient if the missing 
man’s character, condition, affections, and attachments were such 
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as to render improbable his unexplained absence from any 
other cause than death. In the case of Carpenter vs. Sup. Council 
Legion of Honor, supra, this court reasoned that the very 
poverty, helplessness, and despondency of the missing man 
rendered his absence from home and friends for any other cause 
than death improbable. 

Nor are we impressed that the probabilities in question are 
ordinarily for the court to determine. There is no doubt that 
the circumstances of a case may not warrant the submission of 
the probability of death or the improbability of life to the jury. 
Such was held to be the case in Hancock vs. Insurance Co., 
supra., where it appeared that the insured was to a large degree 
a wanderer, with no family and no fixed and permanent place 
of abode. He had no ties to bind him to New York, where his 
relatives dwelt, and did have an incentive, and had expressed an 
intention, to go to the indefinite “South.” But it would seem 
that for the trial court to refuse to submit the question to the 
jury the insufficiency of the showing made to create the necessary 
improbability of life’s continuance must be so apparent that 
reasonable minds would not differ concerning such insufficiency. 
When the evidence is such that the question becomes dependent 
upon shades of character and condition, or degrees of affection 
or of strength of attachment, or of the comparative controlling 
influences of different affections or different attachments, and 
reasonable minds may well differ as to absence, without death, 
being probable under the circumstances disclosed, the question 
should be submitted to the jury. Thus, in Bradley vs. Modern ° 
Woodmen, supra, this court, in a very carefully considered opin- 
ion by Judge Goode, stated that, even though the jury believed, 
as was testified by a witness, that the missing man had quarreled 
with his wife and threatened to leave home, the jury might not 
believe that he carried out his threat. “Especially is this so,” 
we said there, “because there is much other evidence tending 
to prove the insured was happy in his domestic relations, strongly 
attached to his wife and children, and without any motive to 
abandon them.” 

Now, in the case at bar, the insured was a steady, sober, in- 
dustrious workingman with regular employment at wages which 
gave comfortable provision for his family. He had had a fixed 
place of abode for years. During his entire married life of over 
eleven years, he had abided with his wife and children, doing 
his duty by them. He was strongly domestic in his tastes and 
habits, spending his evenings at home with his family. He be- 
longed to two fraternal orders, and was a faithful attendant at 
their meetings. He belonged to this defendant order, and carried 
this insurance on his life for his wife’s benefit for over seven 
years. He appeared to be unusually devoted to his home and 
family, and liked to play with the children, helped his wife in 
her ‘housework, gave her his monthly wage. His sisters lived 
in the same city. He visited them, and to them and: others -he 
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expressed contentment with his home and family. In the face 
of all this evidence, showing a character and condition, affec- 
tions and attachments, which rendered his absence for any other 
cause than death improbable, we are asked to set aside this ver- 
dict and declare, as a matter of law, that this honest man was 
a base deserter of wife and children—a voluntary fugitive from 
the city which held all that would seem to make life dear—be- 
cause his wife and child testified that he was not always happy, 
and was addicted, without good cause, to moody spells, when he 
would sit for hours in gloomy thought, or break into violent 
rages for slight cause, threatening to drown himself, and throw- - 
ing things even at the baby, to whom he was undoubtedly devoted ; 
that he displayed anger at the visits of his wife’s relatives. We 
do not feel constrained to thus condemn him. Even if this con- 
duct tended to show dissatisfaction with his home and family, 
it was for the jury to weigh it against the other abundant evi- 
dence of devotion and satisfaction; or, if they attributed most 
of it to a species of melancholia which would rather induce 
suicide than a flight from home and family and friends, we 
would not upset their verdict; for that theory finds support in 
the significant manner of his going, and increases the improb- 
ability of his being alive. See Carpenter vs. Supreme Council 
Legion of Honor, 79 Mo. App. 597. The demurrer to the evi- 
dence was properly refused. 

[4] 2. The case was well and fairly submitted to the jury by 
the instructions given at the request of the plaintiff; but we may 
notice one, offered by the defendant, the refusal of which the 
defendant assigns as error. It told the jury that if they believed 
from the evidence “that Springmeyer was seen alive after the 
5th day of July, 1905,” they should find for the defendant. This 
instruction seems to savor too strongly of singling out and giving 
prominence to the testimony of one of the defendant’s witnesses, 
and to lay too much stress upon the exact day of Springmeyer’s 
death. There is no question here of the payment of dues or 
premiums, and we see no reason why a finding that he died on 
or about July 5, 1905, was not sufficient. Such a finding was 
what the instructions given called for. ‘That the exact time 
of the death was not deemed of any particular importance by 
defendant at the trial is indicated by the language of its ad- 
mission, as follows: “Mr. Davis (reads answer of the defend- 
ant): If the court please, so far as formal proof is concerned, 
I will state that the only issue in this case is whether Louis 
Springmeyer is dead or not; and I think that, so far as the issue 
is concerned, the fact that the organization issued a certificate 
to him, that he was a member of the Woodmen of the World, 
is admitted, and we simply take issue on the question of whether 
or not he is dead, and it will simplify the case on that admission, 
I think. The whole issue in the case may be riveted down to 
the question of whether Louis Springmeyer is living or dead. 
By the Court: That is, you admit that the certificate was is- 
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sued? By Mr. Davis: We admit that the certificate was is- 
sued ; and that if he is dead the widow is entitled to it, and if he 
is alive she is not. By the Court: They have complied with 
the conditions of the policy? By Mr. Davis: Yes; and we will 
concede everything, except the death of Springmeyer; and that 
is the issue in this case. By Mr. Fensky: It is also conceded 
that Mary Springmeyer is the widow—was the wife—of Louis 
Springmeyer? By Mr. Davis: Oh, yes; we will admit that.” 
(The italics are our own.) We see no error in the refusal of 
this instruction. 

[5] 3. The instructions given by the court allowed the jury 
to find and the jury did find, for the plaintiff in the full amount 
prayed, including the $100 which the certificate provided should be 
paid “for the placing of a monument at his [Springmeyer’s] 
grave.” Defendant asserts that there was no grave; and that, 
therefore, this $100 allowance was excessive. This point is not 
open to the defendant. Its admission of plaintiff's right to recover 
if Springmeyer is dead is broad and unqualified, and must be con- 
strued as conceding the plaintiff’s right to have the full amount as 
prayed, if Springmeyer is dead. No intimation to the con- 
trary was given at the trial or in the instructions offered by 
the defendant, so we conclude that such right was conceded at 
the trial and cannot be. attacked on this appeal. In this respect 
we may add, however, that plaintiff’s counsel, in his brief, as- 
serts that the parties have stipulated that the $100 may be 
deducted from the final judgment, and nothing we have said is 
to be taken as diminishing the force and effect of that stipula- 
tion. 

The judgment is affirmed. 

Reynolds, P. J., and Nortoni, J., concur. 
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UNITED STATES CIRCUIT COURT. 
E. D. Wasuineton E. D. 


REED 
vs. 


BANKERS’ RESERVE LIFE INS. CO. (No. 1,582.)* 


LIFE INSURANCE—CONSTRUCTION OF POLICY—TIME FOR 
PAYMENT OF PREMIUMS. 


A provision of a life insurance policy, giving the insured a month of 
grace for payment of each annual premium, after it becomes due 
by the terms of the policy, does not apply to notes given for a past- 
due premium, after the month of grace for payment of such premium 
has expired. 


(For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.) 


FORFEITURE—NONPAYMENT OF PREMIUM. 


Under the rule of the Federal Courts, failure to pay at maturity a note 
given for a past-due premium on a life insurance policy, containing 
a provision for forfeiture in such case, works an absolute forfeiture 
of the policy. 


(For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.) 


FORFEITURE—NONPAYMENT OF PREMIUM—WAIVER. 

Where a premium on a life insurance policy is by the contract subject 
to a deduction equal in amount to a dividend to which the insured 
is entitled, it is the duty of the company to give him notice of such 
amount a reasonable time before the premium is due, and failure 
to give such notice is a waiver of the right to declare a forfeiture 
for nonpayment. 

(For other cases, see Insurance, Cent. Dig. § 703; Dec. Dig. § 310.) 

(Notice of premiums, dues, and assessments, see note to Ferrenbach vs. 
Mutual Reserve Fund Life Ass’n, 59 C. C. A. 317.) 


At Law. Action by Alice Reed against the Bankers’ Reserve 
Life Insurance Company. On demurrer to complaint. Over- 
ruled. 


Joun M. Greason, for Plaintiff. 

Cain & Macponatp, for Defendant. 

Rupkin, D. J. 

This is an action on a life insurance policy. The policy pro- 
vides that :— 

“In consideration of the application for this policy, which 
is hereby made a part of this contract, and for an advance 
premium of one hundred dollars and no cents, to be actually 
paid in cash on or before the delivery hereof for one year’s 
insurance from date of this contract, and upon condition of 
the further payment in advance of a like amount on or before 


* Decision rendered, Nov. 6, 1911. 192 Fed. Rep. 408. 
Vol. XLI.—43. 
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the 5th day of the month of August in each succeeding year 
during the continuance of this policy, or until twenty years’ 
premiums have been paid, hereby insure the life of Mary B. 
Kirkendall, of Spokane, County of Spokane, State of Wash- 
ington, in the sum of twenty-five hundred dollars, and, upon 
receipt of due proof of death of said insured while this policy 
is in full force, promise to pay in gold coin of the United 
States of the present standard of weight and fineness at its 
home office in the city of Omaha, to Ethel Reed, her niece, 
if living, or, if not living, then to the executors, administrators, 
or assigns of said insured, the said sum insured, after deducting 
therefrom the balance of current year’s premium, and any in- 
debtedness of the insured to the company.” 

Numerous provisions and conditions attached to the policy 
are made a part of the contract of insurance, the following of 
which are deemed material :— 

“The insured may, at any time during the continuance of 
the policy, provided such policy has not been assigned, change 
the beneficiary upon written request to the home office of the 
company, together with a surrender of the policy.” 

“Premiums hereon after the first are due and payable in 
advance, either at the home office or to an agent of the com- 
pany, upon delivery of a receipt signed by the president, secre- 
tary or treasurer.” 

“Except as herein otherwise provided, the payment of a 
premium or installment thereof shall not maintain the policy in 
force beyond the date when the next premium or installment 
thereof is payable.” 

“A grace of one month, subject to an interest charge at the 
rate of six per centum per annum, shall be granted for payment of 
every premium after the first, during which month the insurance 
shall continue in force.” 

“This policy is based upon premiums payable annually, in 
advance, but, upon written notice to the company, the insured 
shall have the option at the time any premium falls due of 
paying an annual, semi-annual, or quarterly premium, according 
to the company’s schedule for this kind of policy, and the same 
will continue this policy in force for the time paid for, the re- 
ceipt for which must be signed as aforesaid.” 

“This policy may be reinstated within three years from default 
in the payment of any premium hereon, upon proof of good 
health satisfactory to the company and the payment of all de- 
faulted premiums, with interest thereon at the rate of six per 
cent per annum. ‘This privilege shall not apply if the policy 
has been surrendered to the company for its cash surrender value 
and been cancelled.” 

“January 1, 1909, and annually thereafter for nineteen years, 
provided this policy is then paid and has been in force not less 
than one year, the insured shall be accredited with a dividend 
from the company’s expense fund upon the following basis: 
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a dividend fund shall be accredited annually for twenty years be- 
ginning January 1, 1909, and shall consist of and be computed at 
the rate of $1.00 per $1,000 on all insurance then in force 
written in the state of Washington by this company within ten 
years after January 1, 1908. The amount of such dividend 
shall be the insured’s pro rata share of said fund in the same 
proportion that the amount of this policy bears to the total 
amount of Washington increasing dividend policies then in force 
in which such dividends have matured.” 

On the 10th day of August, 1909, the plaintiff in this action 
was substituted as beneficiary in the mode prescribed in the 
policy. The premium due and payable on the 5th day of 
August, 1910, was not paid at maturity, nor within the one 
month’s grace allowed by the contract. On the 8th day of 
October, 1910, the insured, Mary B. Kirkendall, executed and 
delivered to the company her three certain promissory notes, 
for the sum of $25, $35 and $21.40, payable on or before the 
Sth day of January, 1911, on the 8th day of March, 1911, and on 
the Ist day of May, 1911, respectively, for the premium due 
on the 5th day of August, 1910. Each of these notes contained 
the following provision :— 

“If this note is not paid at maturity, policy No. 12131 issued 
by the Bankers’ Reserve Life Company, of Omaha, Nebraska, 
for which it is given, shall be ipso facto null and void, without 
notice to the maker thereof, and without any act on the part 
of the company, and shall remain so until restored as provided 
by the terms of said policy.” 

On the 13th day of October, 1910, the company acknowledged 
receipt of the above notes in the following letter :— 

“We are in receipt of notes, together with health certificate, 
covering the premium on your policy No. 12131 for current year, 
which was due August 5, 1910, for which kindly accept thanks. 
Your policy which has lapsed is reinstated, subject to the terms 
and conditions of the health certificate and prompt payment 
of the premium notes when due. The premium receipt has been 
attached to the premium notes and will be sent to you when 
the last note is paid.” —" 

The note maturing on the 8th day of January, 1911, was not 
paid at maturity, or at all, and thereafter, on the 30th day of 
January following, the insured died in the city of Spokane. © 

The foregoing facts appeared on the face of the complaint, 
which contains this further allegation :— 

“That in accordance with the terms of said policy, a dividend 
became due from defendant to Mary B. Kirkendall on January 
1, 1911, the amount of same being unknown to deceased, the 
facts on which same is based being solely and wholly in pos- 
session of said defendant company, and it was impossible for the 
said deceased to know, and the said deceased did not know, of. 
the amount, if any, that would become due upon the note 
given by deceased which would mature on the 8th day of Janu- 
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ary, 1911, and no statement was given out by the said defend- 
ant company to the insured of said amount, and by reason of 
said facts said deceased was unable to make payment, if any 
was due until she should first know the amount required to be 
paid.” 

The defendant has interposed a general’ demurrer, on the 
ground that the complaint does not state facts sufficient to con- 
stitute a cause of action. 

[1] It seems to be the view of the plaintiff that the three 
notes above described were executed under the provisions of 
the policy which gave the insured the option at any time to 
pay the premium annually, semiannually, or quarterly, and that 
the month of grace allowed by another provision of the policy 
applies to these notes. This position is untenable. The premium 
became due on August 4, 1910, and the month of grace expired 
one month later. The premium was not paid and the policy 
was forfeited. The policy was thereafter reinstated. The three 
notes were given for a premium long past due, and by an ex- 
press provision contained in the notes themselves the policy was 
forfeited ipso facto by their non-payment. 

[2] There is a conflict of authority as to the effect of the 
failure to pay a note given in payment of a premium on life 
insurance ; but in the Federal Courts the rule is well settled that 
failure to pay such a note, containing a provision of forfeiture, 
works an absolute forfeiture of the policy. Iowa Life Ins. Co. 
vs. Lewis, 187 U. S., 335, 23 Sup. Ct. 126, 47 L. Ed. 204, and 
cases there cited. The reason for this rule is obvious. Prompt- 
ness of payment is essential in the business of life insurance. 

“All the calculations of the insurance company are based on 
the hypothesis of prompt payments. They not only calculate on 
the receipt of the premiums when due, but on compounding 
interest upon them. It is on this basis that they are enabled to 
offer assurance at the favorable rates they do. Forfeiture for 
non-payment is a necessary means of protecting themselves 
from embarrassment. Unless it were enforceable, the business 
would be thrown into utter confusion. It is like the forfeiture 
of shares in mining enterprises and all other hazardous under- 
takings. There must be power to cut off unprofitable members, 
or the success of the whole scheme is endangered. The insured 
parties are associates in a great scheme. ‘This associated rela- 
tion exists, whether the company be a: mutual one or not. Each 
is interested in the engagements of all; for out of the coexistence 
of many risks arises the law of average, which underlies the 
whole business. An essential feature of this scheme is the mathe- 
matical calculations referred to, on which the premiums and 
amounts assured are based. And these calculations, again, are 
based on the assumption of average mortality, and of prompt 
payments and compound interest thereon. Delinquency cannot 
be tolerated, nor redeemed, except at the option of the company. 
This has always been the understanding and the practice in this 
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department of business. Some companies, it is true, accord a 
grace of thirty days, or other fixed period within which the pre- 
mium in arrear may be paid, on certain conditions of continued 
good health, etc. But this is a matter of stipulation, or of discre- 
tion, on the part of the particular company. When no stipu- 
lation exists, it is the general understanding that time is mate- 
rial, and that the forfeiture is absolute if the premium be not 
paid. The extraordinary and even desperate efforts sometimes 
made, when an insured person is in extremis, to meet a premium 
coming due, demonstrate the common view of this matter. The 
case, therefore, is one in which time is material and of the es- 
sence of the contract. Nonpayment at the day involves abso- 
lute forfeiture, if such be the terms of the contract, ds is the 
case here. Courts cannot with safety vary the stipulation of 
the parties, by introducing equities for the relief of the insured 
against their own negligence.” New York Life Ins. Co. vs. 
Stratham, et al., 93 U. S., 30, 23 L. Ed. 789. 

[3] The policy in this case was, therefore, clearly forfeited 
by its own terms, prior to the death of the insured, unless the 
forfeiture was waived by failure on the part of the company 
to notify the insured of the amount of the dividend to which she 
became entitled on January 1, 1911, prior to the maturity of 
the note, to the end that she might know the amount which 
she was required to pay. That the right of the company to claim 
a forfeiture was thus waived seems to be established by the 
authorities. In Phoenix Ins. Co. vs. Dosker, 106 U. S., 30, 1 
Sup. Ct. 18, 27 L. Ed. 65, it was held that :-— 

“Where the premium is, by the contract, subject to a deduc- 
tion equal in amount to the dividend to which the assured is 
entitled, it is the duty of the company to give him such notice 
of that amount, that he may, in due time, pay or tender the 
balance of the premium.” 

True, the decision in that case was based in a measure upon 
the practice of the company; but in the course of his opinion 
Mr. Justice Harlan said :— 

‘And the understanding between the parties upon this subject 
is, in part, shown by the practice of the company, independently 
of that circumstance, and waiving any determination of the ques- 
tion whether the forfeiture was not absolutely waived by the act 
of the general agent, in sending notice to the insured after 
the day fixed for the payment of the premium due September 
20, 1876, it was, we think, the company’s duty, under any fair 
interpretation of its contract, having received information as 
to the post office of the assured, to give seasonable notice of 
the amount of dividends, and thereby inform him as to the cash 
to be paid in order to keep alive the policy. And if the con- 
tract involves some action on the part of the company for the 
purpose of determining the amount due by way..of premium 
or assessment, there is no forfeiture until the assured is notified 
of the amount to be paid.” 25 Cyc. 828, and cases cited. 
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If, therefore, the insured in this case was entitled to a de- 
duction from the amount of her note, which became due on 
January 8, 1911, by reason of accrued dividends, it would appear 
to be the duty of the company to give her reasonable notice of 
the amount of such dividends in order that she might pay the 
balance. 

My views upon this question may change upon a further dis- 
closure of the facts but in the present state of the record the 
demurrer will be overruled. 


COURT OF APPEALS OF KENTUCKY. 





NEW YORK LIFE INS. CO. 
vs. 


EVANS.* 


ACTIONS—EVIDENCE—SUFFICIENCY. 


In an action on a life insurance policy, evidence /eld sufficient to support 
a finding that the defendant waived forfeiture of the policy for non- 
payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


Appeal from Circuit Court, Hickman County. 

Action by Tennie Evans against the New York Life Insurance 
Company. From.a judgment for plaintiff, defendant appeals. 
Affirmed. 

See, also, 136 Ky. 391, 124 S. W. 376. 


Wm. MarsHaty, Buiurt, Keira L. Bunwirr, and Bruce & 
Buuuitt, for Appellant. 

BENNETT, Ropsins & THoMAs and Rossins & THOMAS, for 
Appellee. 

Hosson, C. J. 

Mrs. Tennie Evans brought this suit against the New York 
Life Insurance Company to recover on a policy for $2,000, is- 
sued by the company, insuring the life of her husband, D. M. 
Evans, for her benefit. On the first trial of the case, there was 
a verdict and judgment for the plaintiff. The defendant ap- 
pealed to this court. In an elaborate opinion, it was held 
that the defendant was not entitled to a peremptory instruction 
to the jury, directing them to find a verdict for the defendant, 
and the case was reversed for errors in the instructions; the 


* Decision, rendered, Feb. 6, 1912. 143 S. W. Rep. 37._ 
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opinion pointing out what instructions should be given on 
another trial. On the return of the case to the circuit court 
it was tried again. Instructions conforming literally to the 
opinion of this court were given; there being practically no 
difference between the instructions asked by the defendant and 
those asked by the plaintiff. The jury found again for the 
plaintiff. The court refused to grant a new trial, and entered 
judgment on the verdict. The defendant appeals. 

[1] The facts of the controversy are fully stated in the 
former opinion. See New York Life Insurance Co. vs. Evanis, 
136 Ky. 391, 124 S. W. 376. It is insisted that the evidence 
introduced by the defendant on the second trial was not the 
same as on the first trial; and that, under the evidence on the 
second trial, the court should have instructed the jury peremp- 
torily to find for the defendant. It was pointed out in the 
former opinion that the evidence for the defendant did not 
show when the policy was marked lapsed on the books of the 
company, or show that this. was done at the time the insured 
failed to pay the $40 note. There was evidence on the second 
trial showing this fact. But, while this evidence removes that 
difficulty, there is another ground, distinctly set out in the for- 
mer opinion, on which the peremptory instruction was properly 
refused. On the first trial, there was proof that the company 
had written the insured a letter in January, 1905, demanding 
unconditionally the payment of the note. It was held in the 
former opinion that if it did this it waived the forfeiture; and 
that opinion is the law of the case. On the second trial, the 
evidence on this subject was the same as on the first trial; and, 
as this evidence was sufficient to take the case to the jury 
under the previous opinion, the circuit court did not err on the 
second trial in refusing to instruct the jury peremptorily to find 
for the defendant. 

2,3] It is insisted, however, that the verdict is palpably 
against the evidence, and should be set aside for this reason. 
Five witnesses testified to seeing and reading the letter. They 
all agreed as to. its contents. The testimony for the defendant 
is to the effect that no such letter was written, and facts are 
shown corroborating this evidence. The letter is lost, and we 
cannot say that the verdict is palpably against the evidence. It 
is not enough that the verdict should be against the weight of 
the evidence. The purpose of having jury trials is to obtain 
the judgment of a jury on these questions of fact, and the court 
cannot set aside the finding of the jury, unless it is so man- 
ifestly against the evidence as to warrant the conclusion that it 
was the result of some mistake on the part of the jury, or of 
passion or prejudice on their part. 

Judgment affirmed. 
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COURT OF APPEALS OF GEORGIA. 


VOLUNTEER STATE LIFE INS. CO. 
vs. 
BUCHANNAN. (NO. 3,280.)* 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 


In this state the rule is well settled that a person has a right to procure 
an insurance policy on his own life, and to assign it to another who 
has no insurable interest on his life, provided it be not done by way 
of cover for a wager policy; and the intention of the insured in 
taking out the policy and in making the assignment, and of the.as- 
signee in accepting the assignment are questions of fact for deter- 
mination by the jury. 

(For —. cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. §§ 
121, 


ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 


There is some evidence in the present case tending to show that the policy 
contract was valid, and that the assignment thereof was made in good 
faith for a valuable consideration. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


ASSIGNMENT OF POLICY—ESTOPPEL OF INSURER. 


Where the evidence shows that an assignment or sale by the insured of 
a policy of insurance to one who had no insurable interest on his 
life was made with the knowledge of the insurance company, and 
the company subsequently received the premiums directly from 
the assignee for three years, and the policy provided that after 
two years it would be incontestable on any ground, would not the 
company be estopped from contesting the validity of the policy? 
And, even if not estopped, could the company make any contest of 
the validity without first tendering back the premiums which it had 
received from the assignee of the policy? 


ASSIGNMENTS—PROOF OF INTEREST OF ASSIGNEE. 


Where the assignment of a policy of insurance provides that “the as- 
signment was subject to proof of interest of the assignee,” and the 
evidence shows that the assignee made timely proof of loss, in which 
he stated that he held the policy as an absolute purchaser for 
value, and not as collateral security, and subsequently, in reply to 
letters from the company asking for proof of interest, wrote to the 
company that his interest was that of an absolute ‘purchaser for 
value, and repeated the same statement to the special agent of the 
company, who was sent to him by the company for the purpose of 
finding out the interest of the assignee and making a settlement 
with him of the policy, this would be a substantial compliance with 
the provision of the assignment requiring proof of interest by the 
assignee. 


(For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.) 


ACTIONS ON POLICIES—ADMISSIBILITY OF EVIDENCE. 
There was no error in excluding the testimony of the agent of the in- 
surance company, through whom the application for the policy was 


* Decision rendered, Jan. 15, 1912. 73 S. E. Rep. 602. Syllabus by 
the Court. 
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made, to the effect that he disapproved the policy because in his 
opinion it was a wager policy, and in also rejecting the testimony 
that in the town where the insured lived there was a great deal of 
speculation in policies of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 653.) 


(Additional Syllabus by Editorial Staff.) 
ACTIONS ON POLICIES—INSTRUCTIONS. 


In an action on a life policy, an instruction, following the terms of the 
contract, that the policy would be incontestable after the expiration 
of two years, except that the insured participate in the military 
service, the army or navy, in connection with instructions that 
unless the jury found that the contract was a valid contract it would 
not be applicable, because if it was a wager contract it was void 
ab initio, was not erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 2 
Error from City Court of Americus; C. R. Crisp, Judge. 
Action by G. E. Buchannan against the Volunteer State Life 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Smith & CarRSwELL and R. L. Maynarp, for Plaintiff in 
Error. 

E. A. Hawkins, for Defendant in Error. 

Hi, C. J. 

This was a suit on an insurance policy, to recover the face 
value of the policy, besides interest, attorney’s fees, and dam- 
ages, as provided for in sections 2549 and 4392 of the Civil 
Code of 1910. The policy of insurance was written on the life 
of David P. Holt, and by its terms was payable to his estate 
or assigns. It was dated April 26, 1906, was for $5,000, and 
was duly transferred and assigned to the plaintiff for a valuable 
consideration on May 8, 1906. The insured died in November, 
1909, and proofs of his death, as required by the contract, were 
made by the assignee of the policy and presented to the insur- 
ance company, and demand made upon it by the assignee for 
payment of the amount of the policy. ‘The evidence also showed 
that the insurance company had received directly from the as- 
signee the premiums due on the policy for the time for which 
it was in force until the death of the insured, and that when 
the assignment was made the company had due notice and 
consented to it. The foregoing facts are not controverted. 
The jury returned a verdict for the plaintiff for the amount 
of the policy, refusing to find in favor of the claim for attorney’s 
fees and damages, and the defendant’s motion for a new trial 
was overruled. 

[4] Two defenses were relied upon. First, it was claimed 
by the insurance company that the assignee had not complied 
with the terms of the assignment; it being provided therein 
that the assignment was subject to proof of ‘interest of the as- 
signee. The assignment does not’ provide how this proof of 
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interest shall be made. The evidence shows as to this matter 
that in the proof of loss the plaintiff claimed that he was 
entitled to the amount of the policy as the “absolute owner,” 
by virtue of the assignment. -A few days subsequently, in re- 
plying to letters from the insurance company asking for infor- 
mation as to his interest, he wrote that he was the absolute 
owner of the policy, having bought the same outright for a 
valuable consideration, and subsequently, when the special 
agent of the company was sent to him for the purpose of 
obtaining more definite information on this subject, and for the 
further purpose of adjusting the loss, the plaintiff repeated 
what he had already written to the company, that he was in 
fact the absolute owner of the policy for a valuable consider- 
ation, that he had bought it outright, and that he did not hold 
it as collateral security for any indebtedness which the insured 
owed him. We think this evidence shows that there was a 
compliance with this provision of the policy. We do not see 
how there could have been a more definite and specific compli- 
ance than was made both in the letters written to the company 
on the subject and in the information directly given to the 
special agent. 

[1, 2] The second defense relied upon, and which was the 
principal defense, was the contention of the company that the 
contract of insurance was invalid because it was a wagering 
contract; that the insured and the plaintiff (the assignee) had 
entered into an agreement that the insured should apply for the 
policy, and that after it had been obtained he would transfer 
it to the plaintiff in consideration of an advancement made the 
insured by the plaintiff of a sum of $300 or $400; that the 
insured was not able to pay the first premium, and in compliance 
with this mutual agreement made the application through the 
agent of the company; that when the policy was delivered to 
the insured he went to the assignee for the money to pay the 
first premium, and the money was advanced to him by the 
plaintiff for the purpose of paying the premium, and that three 
or four days thereafter the assignment was made in consid- 
eration of this advance and in performance of the previous 
agreement between the two in reference thereto, that the plaintiff 
knew that the insured, at the time he made the application for 
insurance, was a habitual drunkard and knew that he was in 
a delicate state of health, and would probably die prematurely 
from the excessive use of liquor, and on this account the plain- 
tiff was willing to hazard the premium on he policy, of insur- 
ance, with the hope and belief that he (the plaintiff) as the 
assignee, would in a short time receive the full amount of 
the policy; in short, that the policy was taken out by Holt and 
the assignment made by him to the plaintiff for the purpose 
of evading the law in reference to gambling contracts, and the 
means adopted were simply a cover for a wager policy. 

As to this defense it may be stated.that there were some 
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strong circumstances tending to show that it was the truth of 
the transaction, except as to the charge that the insured was a 
habitual drunkard. This fact was not proved; but it was shown 
by circumstances that Holt was unable to pay the first premium, 
and that he did make application to the plaintiff for the money , 
out of which the first premium was paid. But the plaintiff 
swears positively that Holt came to him with the policy and 
offered to sell it to him for $300, and after some negotiations 
he did buy outright the policy from Holt, and held it under a 
written assignment, which was subsequently approved by the 
company; and he gave the $300 to Holt and took the assignment 
in ignorance of the fact that the premium had not been paid. 
There is other testimony which bears more or less on this de- 
fense, but the question was one exclusively for consideration 
by the jury. The learned trial judge clearly and fully charged 
the law as laid down- by the Supreme Court in the case of 
Rylander vs. Allen, 125 Ga. 206, 53 S. E. 1032, 6 L. R. A. 
(N. S.) 128, that “one has the right to procure insurance on 
his own life and assign the policy to another, who has no in- 
surable interest in the life insured, provided it be not done 
by way of cover for a wager policy.” 

The law which controls this question of wager contracts 
of insurance is so fully and clearly set out in the learned and 
elaborate opinion of Mr. Chief Justice Fish in the decision 
which is cited that it will be unnecessary to add any other 
authority or to discuss the question any further. The law, 
therefore, having been correctly charged by the court, and the 
question of the intent with which the policy was taken out 
and assigned being a matter for the jury exclusively, this court 
cannot interfere, unless there was in the trial of the case some 
material and prejudicial error against the defendant. We have 
examined the special assignments of error very carefully and 
will dispose of them briefly. 

[5] 1. In support of the contention by the defendant that 
the contract in question was a wager contract, testimony is 
offered that the local agent of the company, through whom the 
application for the insurance was made, had expressed him- 
self as being opposed to writing this kind of insurance (meaning 
speculative), and that in the years 1905 and 1906 there was a 
good deal of speculative insurance written in Americus, the 
home of the applicant in this case. We think the testimony 
was inadmissible and immaterial for the purpose of showing 
that the contract in question was a wager contract, and that 
the citations relied upon in support of the admissibility of the 
evidence are not in point. The authorities cited are to the 
effect that other transactions than the one under investigation 
may in some cases be admitted for the purpose of illustrating 
intention. Mutual Life Insurance Company vs. Armstrong, 117 
U. S. 591, 6 Sup. Ct. 913, 29 L. Ed. 1000; Small vs. Williams, 
87 Ga. 681, 13 S. E. 589; 6 Enc. of Evidence, p. 23. 
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[6] 2. Several written requests to charge were duly made by 
the defendant. The instructions requested were pertinent to 
the defense, if the contract in question was a wager contract, 
and was therefore void. We have examined these requests in 
connection with the general instructions, and we find that they 

‘are fully—indeed, most favorably to the insurance company— 
covered by the general instructions on that subject, and it 
would have been superfluous reiteration for the court to have 
given them in charge. 

[8] 3. It is also contended that the court erred in charging 
the jury that under the terms of the contract of insurance “it 
would be incontestable after the expiration of two years, 
except that the insured participate in the military service—the 
army or navy.” It is said this instruction was not applicable 
to the facts of the case and was prejudical to the defendant. 
This was the provision of the contract, and the court gave it 
in connection with the instruction that, unless the jury found 
that the contract was a valid contract, it would be not be applica- 
ble, because, if it was a wager contract, it was void ab initio. 
The instruction objected to, therefore, was beneficial to the 
defendant, for otherwise the jury might have inferred that 
after two years (and it was undisputed that the contract had 
been in force for more than two years), it was incontestable, 
even if they found it was a wager contract. Besides, one of 
the defenses relied upon as to which some evidence was in- 
troduced, but which, as before stated, was not satisfactorily 
proved, was that the insured at the time he took out the policy 
was a habitual drunkard, and it was contended that, if this was 
true, he falsely represented the condition of his habits to the 
company, and for this reason the policy was void. The charge, 
therefore, as to its being incontestable after two years was 
referable to this defense. : 

[7] The foregoing is a brief discussion of the essential 
questions raised by the record. After a careful examination 
of the evidence and the charge of the court, and also the law 
applicable, we have come to the conclusion that the court com- 
mitted no error in the trial, and that, while there were some 
strong circumstances tending to establish the defense that the 
contract was a wager contract, yet there was positive evidence 
on the part of the plaintiff to the contrary; and, as this was 
a matter exclusively for the decision of the jury, the judgment 
of the lower court in refusing a new trial must be affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


KANSAS CITY LIFE INS. CO. 


vs. 
BLACKSTONE* 
LIFE INSURANCE—APPLICATION—WARRANTIES. 


Answers in an application for life insurance when operating as affirmative 
warranties need only be substantially true; but, where they are not 
substantially true, the insurer may treat the policy as forfeited with- 
out reference to the materiality of the answers. 


(For other cases, see Insurance, Cent. Dig. §§ 565-560; Dec. Dig. § 267.) 
LIFE INSURANCE—APPLICATION—WARRANTIES. 


A statement in his application that insured’s place of birth and residence 
was a designated town is not substantially true where he was born 
and resided about seven miles therefrom; and, where the statemerit 
is a warranty, insurer may forfeit the policy without reference to the 
materiality of the statement. 

(For other cases, see Insurance, Dec. Dig. § 295.) 


LIFE INSURANCE—APPLICATION—WARRANTIES. 

A statement by an applicant for life insurance that he had never been 
engaged in or connected with the manufacturing or sale of malt or 
spirituous liquors is substantially false where when a boy fifteen or 
sixteen years old he worked at a still used by his father in manufactur- 
ing intoxicating liquor, and, when the statement is a warranty, the 
insurer may forfeit the policy. 

(For other cases, see Insurance, Dec. Dig. § 206.) 

LIFE INSURANCE—APPLICATION—WARRANTIES. 


An applicant for life insurance in stating his full family history stated 
that he had three brothers and two sisters living, and a brother, but 
no sister, dead. He had two brothers of the whole blood and five 
brothers of the half blood living, and a brother of the whole blood 
dead, and two sisters of the whole blood living and one sister of the 
half blood dead. Held that, since a full family history should include 
the history of the brothers and sisters of the half blood, the statement 
was substantially false, and, when constituting a warranty, insurer 
could forfeit the policy on that ground. 


(For other cases, see Insurance, Dec. Dig. § 293.) 


LIFE INSURANCE—FORFEITURE—WAIVER. 


A waiver by an insurer of a ground of forfeiture of which it has knowl- 
edge is not a waiver of another ground of forfeiture of which it has 
no knowledge. 


(For other cases, see Insurance, Cent. Dig. § 1025; Dec. Dig. § 387.) 
FORFEITURE—WAIVER—AUTHORITY OF AGENT. 


An agent of an insurance company authorized to solicit insurance, deliver 
policies, and collect premiums may not after the execution of a policy 
waive any of its conditions. 


(For other cases, see Insurance, Dec. Dig. § 375.) 


* Decision rendered, Jan. 5, 1912. On motion for rehearing, Feb. 1, 
1912. 143 S. W. Rep. 702. 
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LIFE INSURANCE—PAYMENT—MISTAKE OF FACT. 


An insurance company not induced by fraud to issue a policy and not 
induced by the misconduct of the beneficiary therein to pay it on the 
death of insured may not recover the amount paid, on the theory 
of a mistake due to its ignorance of facts entitling it to avoid the 
policy for breach of warranty in the application. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Error from District Court, Upshur County; R. W. Simpson, 
Judge. 

Action by James H. Blackstone against the Kansas City Life 
Insurance Company, in which defendant filed a cross-action. 
From a judgment for plaintiff and denying relief on the cross- 
action, defendant brings error. Reversed and rendered. 

Acting as a soliciting agent for the plaintiff in error, one 
Tom B. Blackstone induced his cousin, Harvey A. Blackstone, 
a young man then about 22 years of age, to apply to plaintiff 
in error for insurance on his life in the sum of $5,000. In 
accordance with the application, plaintiff in error issued to 
said Harvey A. Blackstone two policies each dated August 23, 
1909; one for the sum of $3,000, and the other for the sum of 
$2,000. On one of the policies was an indorsement, signed by 
the company’s president and secretary, as follows: “In con- 
sideration of an additional premium, this policy is hereby issued 
as preliminary term insurance until August 23, 1909, when the 
regular annual premium will be due and payable, and there- 
after said premium will be due on the 23d day of August of 
each year. This 23d day of June, 1909.” On the other was an 
indorsement similarly signed, as follows: “In consideration of 
an additional premium this policy is hereby issued as prelim- 
inary term insurance until September 23, 1909, when the reg- 
ular annual premium will be due and payable, and thereafter 
said premium will be due on the 23d day of September of each 
year. This 23d day of June, 1909.” Each of the policies, as 
originally written, was payable to the insured’s aunt, Etta 
Blackstone, but in compliance with a request made by the in- 
sured the policies were so changed July 29, 1909, as to make 
his father (defendant in error here), instead of his aunt, the 
beneficiary. 

On the afternoon of August 5, 1909, as he and said Tom B. 
Blackstone were returning, walking, to the home of the latter 
from a wood where they had been hunting squirrels, the insured 
was instantly killed as the result of a gunshot wound he then 
received. Afterwards, to wit, on August 18, 1909, on proof 
made to it of the death of the insured, in compliance with stip- 
ulations in the policies, plaintiff in error paid to defendant in 
error, the beneficiary named as aforesaid, the sum of $5,000 
as the full amount due and .payable by it by the terms of the 
policies, and defendant in error thereupon executed and de- 
livered to plaintiff in error his receipt, reciting that the sum 
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paid to him had been received by him “in full of all claims 
whatsoever” in his favor under the policies. 

Each of the policies contained a provision as follows: 
“Should the death of the insured under this policy result’ from 
the effects of an accident (during the premium payment period 
herein) and such death occur within 48 hours from the hap- 
pening of said accident, the amount payable hereunder will be,” 
in the case of one of the policies, it is recited, $6,000, and, in 
the case of the other, $4,000. At the time the payment as 
stated was made to defendant in’error he had never had pos- 
session of and had never read either of the policies, and was 
ignorant of the contents of same. 

The death of the insured having occurred within 48 hours 
from the time he received the wound, on the theory that_assured 
received the wound as the result or an accident, and that, 
therefore, the provision in the policies last quoted above applied 
to the case, defendant in error commenced and prosecuted to 
the judgment in his favor, now before us for review, his suit 
against plaintiff in error for the sum of $5,000 as a balance 
due him by the terms of the policies. 

In his petition defendant in error alleged, among other things, 
that within a few days after the death of the insured, and 
before defendant in error had ever seen the policies, one Thorp, 
plaintiff in error’s general agent, obtained the possession of 
same from said Tom B. Blackstone, who held same for de- 
fendant in error, and thereafterwards refused to surrender the 
possession thereof to defendant in error; that said Thorp 
falsely and fraudulently representated to defendant in error, 
then ignorant of the contents of the policies, that same, in the 
aggregate, were for the sum of only $5,000, and that that sum 
was the full amount due to defendant in error on the policies; 
and that defendant in error, relying upon the truth of the 
representations so made to him, was induced to execute and 
deliver to plaintiff in error his receipt, reciting that the sum of 
$5,000 paid to him by plaintiff in error was in full of all claims 
in his favor by virtue of the policies. 

In its answer plaintiff in error alleged that it was not liable 
to defendant in error in any sum, because it had been induced 
to issue the policies as the result of fraudulent schemes and 
devices of its agent Tom B. Blackstone, in that said Tom B. 
Blackstone “procured himself,” quoting from the statement in 
its brief, “to be appointed agent of the defendant fraudulently 
for the purpose of this transaction, that thereafter he induced 
Harvey A. Blackstone to apply for the policies by fraudulently 
representing to him that the defendant would employ him at 
a good salary, and that he would pay the premiums on said 
policies so long as the said Harvey desired and remained un- 
able to pay the same, and that thereafter, in pursuance of his 
originally formed design, the policies having been. obtained 
and being in his possession, he killed the said Harvey A. 
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Blackstone.” It was alleged in the answer that defendant in 
error, before he instituted the suit, had full knowledge of the 
fraud, and by his conduct had ratified and adopted same. The 
finding against plaintiff in error as to this defense, we think, 
had ample support ‘in the testimony, and therefore this phase 
of the case will not be further referred to in disposing of the 
appeal. 

Another defense interposed by plaintiff in error was that 
the provisions in the policies for the payment of double the 
sums for which they were respectively written were not in force 
at the time the insured was killed. As the appeal will be dis- 
posed of on other grounds it will not be necessary to construe 
the policies with reference to this contention. 

Still another defense was that certain statements hereinafter 
set out made by the insured in his application for the insurance 
and warranted by him to be true were false, and that for that 
reason the policies were void. In reply to this defense, de- 
fendant in error alleged a waiver of the forfeiture asserted. 

Plaintiff in error further alleged that the payment of $5,000 
made by it to defendant in error August 18, 1909, as aforesaid, 
was made under a mistake of fact, and it sought to recover 
same back. 

The application for the insurance was in two parts—part 1 
containing answers made by the insured to questions pro- 
pounded to him by the company’s soliciting agent, and part 2 
containing his answers to questions propounded by a medical 
examiner. The questions were embraced in printed forms 
prepared and furnished by the company. In part 1 immediately 
preceding the questions to be answered by the applicant was 
this recital: “Answers to these questions and to the medical 
examiner form a part of the contract between the insured and 
this company. The answers to each question herein contained 
are by me warranted to be full, complete and true.” Im- 
mediately following the questions and the answers made 
thereto by the insured was the following: “It is hereby de- 
clared and warranted that the above are my own full and true 
answers to the foregoing questions, and that the same, together 
with my answers to the examining physician, are the only state- 
ments made to the Kansas City Life Insurance Company, which, 
together with this application, constitute my application to said 
company for insurance, and should my application be approved, 
and a policy of insurance be issued, such policy, with this 
stipulation, shall be and constitute the contract between the 
parties hereto, and this application is submitted to the company 
with the following express covenants, warranties, and agree- 
ments on my part, to wit: (1) That the answers to all the 
above questions, and to the questions propounded by the ex- 
amining physician, are full, complete, and true, and that no 
omission concealment, or mental reservation has been made of 
any facts or circumstances relating to my past or present habits, 
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health, physical condition, or family history. If any false state- 
ments have been made, or if any facts which should have been 
stated to the company have been withheld, or if any of the 
warranties contained in this application are not true, or if any 
violations of the conditions or restrictions in this contract, or 
if any omission or neglect to pay the premium when due shall 
occur, then, or in either event, the said policy of insurance 
shall be null and void, without action or notice by the company. 

* * * (6) I also agree that proof that the agent taking 
this application has knowledge of facts contrary to any of 
the foregoing answers in this application shall not make valid 
a policy issued on the faith of such answers, which would 
otherwise be void by reason of false answers given by me. 
(7) I hereby certify that I have carefully read (or heard read) 
the foregoing application, together with my warranties therein 
made, and hereby warrant the truthfulness of the same.” 

Following the answers made by the insured to questions in 
part 2 of the application propounded to him by the medical 
examiner was the following: “I do hereby agree and warrant 
that the foregoing answers written to the above questions, are 
my answers, and are full and complete, correct, and true, and 
that the same shall be made a part of my application for policy 
of insurance in the Kansas City Life Insurance Company, and 
that I am the person who signed part 1 of this application to 
said company. And I do hereby repeat as to the foregoing 
answers in part 2 of this application each and every warranty 
and agreement contained and recited at the end of part 1 
hereof.” 

Each of the two parts of the*application was duly signed 
by the decedent. 

Each of the policies contained this recital. “This policy is 
issued in consideration of the stipulations, agreements, repre- 
sentations, and warranties made in the application for this 
policy (which application is made a part hereof) and in further 
consideration of the annual premium,” etc. 

In reply to a question in part 1 of the application, the in- 
sured stated both his place of birth and his place of residence 
to be Big Sandy, Upshur County, Tex. The exact fact was that 
he was born and resided at a point in Upshur County about 
seven miles north of Big Sandy. In reply to another question 
in said part of the application he stated that he was not then 
and had never been “engaged in or connected with the manu- 
facture or sale of malt or spirituous liquors.” The fact was 
that, when he was a boy fifteen or sixteen years of age, the appli- 
cant had worked as a hand about a still situated on his father’s 
place, owned by his father and uncles, which during about ten 
years had been operated by them under a license from the 
Federal Government in the manufacture of spirituous liquors. 
One of the questions propounded in part 2 of the application 
called upon the decedent to give his “full family history as ac- 

Vol. XLI.—44. 
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curately as pqssible.” In reply to the question the insured 
stated that he then had three brothers and two sisters living, and 
a brother, but no sister, dead. The fact was that his father had 
been married three times, and that the decedent then had two 
brothers of the whole and five brothers of the half blood living, 
and a brother of the whole blood dead, and that he had two 
sisters of the whole blood living and one sister of the half 
blood dead. 

The case was submitted to the jury on special issues, and on 
their findings a judgment in favor of defendant in error was 
rendered for the sum of $6,300, which included interest on the 
$5,000 claimed to be due, and attorney’s fees. 


Locke & Locke, for Plaintiff in Error. 

J. S. BARNWELL and WarrREN & Briccs, for Defendant in 
Error. 

Wituson, C. J. (after stating the facts as above.) 

[1] It seems to be conceded by defendant in error in his 
brief that the answers set out in the statement above should be 
held to have operated as affirmative warranties; and, when 
considered, as they must be, with reference to the recitals in 
the policies and the stipulations in the application for same set 
out in said statement, it is plain they must be held to have so 
operated. Supreme Lodge K. & L. of H. vs. Payne, 101 Tex. 
455, 108 S. W. 1160, 15 L. R. A. (N. S.) 1277; Insurance Co. 
vs. Pinson, 94 Tex. 554, 63 S. W. 531; 3 Cooley’s Briefs on 
Insurance, p. 1935. While there is much authority for saying 
that such warranties being in the nature of conditions prece- 
dent to the validity of the policy must be literally true, other- 
wise the contract is not enforceable (3 Cooley’s Briefs on In- 
surance, p. 1950), the better rule, it seems to us, is that they 
need not be literally true, but are sufficiently complied with if 
substantially true. 25 Cyc. 802; Insurance Co. vs. Pinson, 
supra, 94 Tex. 556, 63.S. W. 531. 

Treating the answers as warranties, the first question is: 
Were they substantially true? If they were not, then, without 
reference to their materiality, it must be said that appellant 
was entitled to treat the contracts as forfeited. Insurance Co. 
vs. Simpson, 88 Tex. 333, 31 S. W. 501, 28 L. R. A. 765, 53 
Am, St. Rep. 757; Flippen vs. Insurance Co., 30 Tex. Civ. 
App. 362, 70 S. W. 788; Insurance Co. vs. Terry, 37 Tex. Civ. 
App. 486, 84 S. W. 657; Insurance Co. vs. Coalson, 22 Tex. 
Civ. App. 64, 54 S. W. 392; 25 Cyc. 805; 3 Cooley’s Briefs on 
Insurance, p. 1951; 1 Page on Contracts, p. 107. 

[2] That the answer of the insured in his application that 
he resided and was born in “Big Sandy, Upshur County, Tex.,” 
literally was not true is not disputed; but the contention is 
made by appellee that, though not literally true, the answer 
was a “reasonable one,” and therefore sufficient. It may have 
been a reasonable answer to the question propounded, but 
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whether it was or. not is not the question. To satisfy the war- 
ranty, it must have been at least substantially true. Keeping in 
mind the fact that we are not permitted to consider the materi- 
ality vel non of the question as to where the insured was born 
and resided, but can only inquire as to whether the answer he 
made without reference to its materiality, was true or substan- 
tially true or not, we feel bound to say that it was neither. He 
did not reside and was not born in Big Sandy, or in any terri- 
tory which by any stretch of the imagination could be regarded 
as a part of or even as contiguous to that town. The answer 
was as wholly untrue as it would have been if, instead of declar- 
ing that insured was born and resided at a point seven miles 
from Big Sandy, it had declared that he was born and resided 
at a point fifty or one hundred miles from that town. In the 
Pinson Case, cited above, the insured answered that he had 
five living sisters, aged respectively, 52, 50, 47, 45, and 36 years. 
The truth was that the ages of his sisters, respectively, were 49, 
46, 44, 36, and 33 years. The Supreme Court said: “The 
rule that a substantial performance of a warranty is sufficient 
does not apply in this case, and we are not called upon to say 
what would be the effect if the variance between the actual 
ages and the ages warranted was very slight. Lest the opinion 
might be misunderstood, we will state that we do not intend to 
assert that a literal compliance with such a warranty would 
be necessary, but in our opinion the facts do not justify the court 
in assuming that the discrepancy in the ages is so irrelevant as 
to avoid the effect of the warranty.” In Hutchinson vs. Insur- 
ance Co., 39 S. W. 325, the insured answered that his place of 
residence was “Kyle, Hays County, Tex.” The truth was that 
he resided in the country about twelve miles from Kyle. It 
was held that the answer was a false one, and being a war- 
ranty, that the contract was thereby avoided. 

[3] The testimony was undisputed that the insured when a 
boy fifteen or sixteen years of age worked as a hand at a still 
used by his father in manufacturing intoxicating liquor. This 
being true, must it be said that his answer that he had never 
been “engaged in or connected with the manufacture or sale of 
malt or spirituous liquors” was false? So far as it declared he 
had never been “engaged in the manufacture” of such liquors, 
we think the answer reasonably might be construed as meaning 
that he had never been so engaged on his own account, and so 
far was true. But the words “connected with” had a broader 
meaning, and we think a conclusion that the answer was false in 
so far as it declared that the insured had never been “connected 
with the manufacture” of such liquors cannot be escaped. 
Dwight vs. Insurance Co., 103 N. Y. 341, 8 N. E. 656, 57 Am. 
Rep. 729. As authorizing a contrary conclusion, appellee cites 
Collins vs. Insurance Co., 32 Mont. 329, 80 Pac. 609, 108 Am. 
St. Rep. 578, Guiltinan vs. Insurance Co., 69 Vt. 469, 38 Atl. 
315, and Insurance Co..vs. Fraser, 76 Fed.. 705, 22 C. C. A. 
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499. The Collins Case is the nearest in point, but we think is 
of no value in construing the warranty relied on here. In that 
case the insured had stated his occupation to be “proprietor of a 
restaurant,’ and had then declared that he was “not in any 
way connected with the manufacture or sale of ale, wine or 
liquor.” It appeared that the insured’s restaurant was in the 
rear end of a room divided by a partition into two parts; that 
one Nelson kept a saloon in the front part of the room; that 
Nelson boarded with the insured; and that sometimes, while 
Nelson was taking his meals, to accommodate him, the insured 
would wait on customers at the bar, and, when Nelson was 
called out temporarily during the day, would perform, gratui- 
tously, a like service for him. The court reached the con- 
clusion that the facts recited did not show the assured to have 
been “connected with” the sale of liquor, saying: ‘The evident 
purpose of requiring the declaration in the application was to 
inform the company exactly as to the business connections of 
the applicant, so that it, through its agents, could determine 
whether or not the risk was a suitable one. From this point of 
view—and we think it the proper one—the statement was true.” 

[4] In stating his “full family history,” the insured answered 
that he then had three brothers and two sisters living, and a 
brother, but no sister, dead. It was conclusively shown that 
he then had two brothers of the whole blood and five brothers 
of the half blood living, and a brother of the whole blood 
dead; and that he had two sisters of the whole blood living, and 
one sister of the half blood dead. His “full family history,” 
it clearly appeared, therefore, was not given, and reasonably 
the answer could not be otherwise construed than as untrue, 
in the sense that it was incomplete and failed to disclose all the 
information the inquiry called for. It cannot be doubted that 
his “full family history” should be held to include the history of 
his brothers and sisters of the half blood. 

[5,6] We have thus reached the conclusion that there was a 
breach of each of the warranties. But appellant might have 
waived the forfeiture if it had a right to declare, so as to entitle 
appellee to recover on the policies in spite of the forfeiture. 
The next question, therefore, is: Was the testimony sufficient 
to support a finding that appellant waived the forfeiture? 

Appellee’s contention that the testimony was sufficient to jus- 
tify a finding that appellant’s soliciting agent, Tom B. Black- 
stone, knew the truth about the matters covered by the war- 
ranties at the time he delivered the policies to the insured, and 
that the delivery by him of the policies with such knowledge 
was a waiver which bound appellant cannot be sustained. In 
the first place, it did not appear from the testimony that said 
agent at the time he delivered the policies knew the insured had 
ever been connected with the manufacture of intoxicating liquor. 
If the delivery by him of the policies at a time when he knew 
the other warranties had been breached should be treated as a 


Life.] Kansas City Life Ins. Co. vs. Blackstone. 691 


waiver by plaintiff in error of those breaches, it should not be 
treated as a waiver by plaintiff in error of the breach of which 
it did not appear he had knowledge. “A waiver by an insurer 
of a ground of forfeiture of which it has knowledge will not 
constitute a waiver of another ground of forfeiture of which 
it has no knowledge.” 3 Cooley’s Briefs on Insurance, p. 2469; 
Insurance Co. vs. Moriarty, 36 S. W. 943. In the second place, 
it seems to be the law that'an agent of an insurance company 
only authorized, as said Tom B. Blackstone was, to “solicit in- 
surance, deliver policies, and collect premiums, cannot, after 
the execution of a policy, waive any of its conditions.” 3 
Cooley’s Briefs on Insurance, p. 2484. 

Was the testimony sufficient, as defendant in error contends 
it was, to support a finding that plaintiff in error, after the 
death of the insured, with knowledge of the facts entitling it 
to avoid the policies, waived the forfeiture? It was sufficient to 
show that plaintiff in error, through its general agent, one 
Thorp, admitted it was liable on the policies; but Thorp testified, 
and his testimony was not contradicted by any other testimony 
we have been able to find in the record, that he never knew 
until several months after the plaintiff in error through him 
had paid $5,000 to defendant in error on account of the policies, 
that the insured had ever been connected with the manufacture 
of intoxicating liquors. It was not pretended that plaintiff in 
error in any other way than through Tom B. Blackstone, as 
stated above and through Thorp had any knowledge that the 
warranties or any of them had been breached by the insured. 
It therefore appeared by the undisputed testimony that at the 
time the waiver asserted was claimed to have occurred plaintiff 
in error had no knowledge of the breach by the insured of the 
warranty based on his answer that he had never been con- 
nected with the manufacture of intoxicating liquors. Without 
such knowledge on its part, it cannot be said that plaintiff in 
error had waived this ground of forfeiture. “It is essential that 
a company should have had some knowledge of the forfeiture, 
before it can be held to have waived it.” Field, J., in Insurance 
Co. vs. Wolff, 95 U. S. 326, 24 L. Ed. 389. And see Brother- 
hood of Railroad Trainmen vs. Roberts, 48 Tex. Civ. App. 325, 
107 S. W. 627; Insurance Co. vs. Wright, 125 S. W. 363; 25 
Cyc. 865; 3 Cooley’s Briefs on Insurance, pp. 2467, 2468, 2469. 

It thus appearing that one of the grounds upon which plain- 
tiff in error had a right to declare a forfeiture of the contract 
had never been waived, without reference to whether the 
breaches of the other warranties had been waived or not, it 
must be held that plaintiff in error was not precluded from 
asserting the invalidity of the policies, as against the claim here 
made by appellee; for, as before stated, a waiver by plaintiff 
in error of a ground of forfeiture known to it would not 
operate as a waiver of a ground unknown to it. Insurance Co. 


vs. Moriarty, 36 S. W. 943; Insurance Co. vs. Loyd, 76 Ark. 
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584, 56 S. W. 45, 77 Am. St. Rep. 136; 3 Cooley’s Briefs on 
Insurance, p. 2469. Plaintiff in error having asserted in this 
suit, as it had a right to, the invalidity of the policies, and it ap- 
pearing that they were invalid, defendant in error should have 
been denied the recovery he sought. 

[7] The conclusion reached will lead to a reversal of the 
judgment, and would dispose of the appeal without further con- 
sideration of the record but for the complaint of plaintiff in 
error based on the refusal of the trial court to instruct the jury 
to find in its favor on its cross-action, whereby it sought to re- 
cover back the $5,000 it had paid to defendant in error. We 
do not think it was entitled to recover back the money it had 
paid. It was not induced to issue the policies because of any 
fraud practiced upon it. Shirk vs. Mitchell, 137 Ind. 185, 36 
N. E. 852. It did not pretend that it was induced to pay the 
$5,000 to defendant in error because of any misconduct on his 
part. The contention was that the payment was made because 
of a mistake on its part due to its ignorance of the facts en- 
titling it to avoid the policies. The question was made before 
the Court of Appeals of New York in Insurance Co. vs. Minch, 
53 N. Y. 147. In disposing of it, the court said: “A policy of 
insurance is an‘executory contract. The time for insisting upon 
the breach of any warranty contained in the original applica- 
tion was when the claim was made for the execution of the 
contract. Mere ignorance of a fact which might have enabled 
the company to defend an action upon the policy on account of 
such breach is not such a mistake of fact as will enable it to 
recover back the money. It will be presumed that the company 
either knew the fact or intended to waive any such defense, and 
voluntarily paid the money. Otherwise there would be no end 
of controversy and litigation, and the party receiving the money 
would hold it subject to a lawsuit until the statute of limitations 
intervened.” And: see Stache vs. Insurance Co., 49 Wis. 89, 5 
N. W. 36, 35 Am. Rep. 772; Smith vs. Insurance Co., 62 N. Y. 
86; Insurance Co. vs. Parham, 80 Tex. 518, 16 S. W. 316. 

We sustain plaintiff in error’s second assignment of error, 
and, reversing the judgment of the court below, will here render 
judgment that defendant in error take nothing by his suit, and 
that plaintiff in error recover its costs. 


On Motion for Rehearing. 


In the opinion, in discussing the question made as to the in- 
sured’s connection with the manufacture of intoxicating liquor, 
this statement was made: “The testimony was undisputed that 
the insured when a boy fifteen or sixteen years of age worked 
as a hand at a still used by his father in manufacturing intoxi- 
cating liquor.” ‘The statement is challenged as unfair to de- 
fendant in error. We believe it is, in so far as it asserts that the 
testimony was undisputed that the insured when he worked 
as a hand at the still was as old as fifteen or sixteen years. De- 
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fendant in error was the only witness who testified as to the 
insured’s work at the still. On his cross-examination by plain- 
tiff in error defendant in error’s testimony was as follows: 
‘Well, as to when I was engaged in the liquor business, it has 
been about eight or ten years. I was engaged in the business 
with my two brothers, Steve B. Blackstone and Mark Black- 
stone. As to when I ceased to have any connection with the 
business, well, as far as the connection goes, the still is there 
yet, but there has not been any whiskey made there by any of 
the family in—I don’t know—it must have been six or eight 
years. I could not say exactly. The still is on my place. A 
brother of mine done the distilling. Brother Mark done the 
distilling. He is a single man. Yes, sir; my son Harvey A. 
Blackstone was about the still when he was a kid. He was 
there, of course. As to what he did in connection with the 
still, I would say nothing hardly ever. Sometimes he worked 
there as a hand. Sometimes he went there and worked about 
there, but he did not know anything about making whiskey.” 
On his redirect examination by his own counsel, defendant in 
error testified: “I couldn’t say how long it has been since I 
engaged in the manufacture of whiskey, operating a still out 
there. It must be six or eight years. Q. Why, hasn’t it been 
sixteen or seventeen years, to refresh yous memory? A. 
Yes; let me see, I believe we made whiskey there in ’92. . It 
has been longer than I thought it had been or the time slipped off 
with me. It has been longer than I thought it was. Harvey 
was twenty-two the day before he was killed, and you can go 
back and sorter tell how old he was then. It has been longer 
than I thought it was. I couldn’t tell. I know the whole busi- 
ness was run down. Yes, sir; it was a licensed still. We had 
a government man with us all the. time. I couldn’t say how 
old Harvey was when he worked around there. He was mighty 
little, but I think he used to help us with the peaches or apples. 
[ think he worked around there some. It seems to me he did. 
No, sir; I don’t think ’92 is about the last year. I think that 
was the year we put up the still and commenced making, and 
we never made any corn whiskey only that one year. We 
never made anything but brandy after that. No, sir; Harvey 
wasn’t engaged in the manufacture or sale, or connected with 
the manufacture or sale to my knowledge after he reached 
twenty-one.” The insured was killed in August, 1909. ‘He 
reached the age of twenty-two years the day before he was 
killed. The testimony quoted was given in June, 1910. 

The conclusion reached by this court that the testimony showed 
a breach by the insured of the warranties set up by the plain- 
tiff in error as a reason why a.recovery on the policies should 
be denied is assailed as unreasonable. We do not think so. It 
was reached in deference to the rule we understand to be es- 
tablished in this state that, without reference to their materiality, 
such warranties in such a contract, if not literally, must be sub- 
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stantially true, otherwise the contract cannot be enforced by 
the party intended to be indemnified by it. We agree that the 
rule is unreasonable when applied to the facts of such cases as 
the Hutchinson and Pinson Cases, cited in the opinion, and when 
applied to the facts of this case. If we were authorized to do so, 
we would not hesitate to so change it as to require in cases like 
those and this one, conclusions radically different from those 
reached. But, so long as the rule remains unchanged, we can- 
not do otherwise than enforce it. Therefore the motion is over- 
ruled. 


—_—— _ ¢ @____- 


SUPREME COURT OF ARKANSAS. 





GlAY 
OS. 
STONE* 


POLICIES—ACCEPTANCE. 


Where insured does not reject a life policy within a reasonable time after 
its delivery on the ground that it was not what he contracted for, he 
is deemed to have accepted it and cannot escape liability for pre- 
miums. 


(For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.) 


MISSTATEMENT OF AGE—WAIVER. 


Where an insurer upon being notified that a life policy did not contain 
the correct age of the insured, neither offered to return the premium 
nor cancel the policy, it was bound by the policy. 


(For other cases, see Insurance, Dec. Dig. § 141.) 


LIFE INSURANCE—NOTICE TO AGENT. 


Where a life insurance agent is given the correct age of the insured and 
writes it incorrectly in the policy, the policy, when delivered in due 
course, is binding on the company. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


PREMIUM NOTES—FAILURE OF CONSIDERATION. 


Where a husband signed a note for the payment of a premium on an in- 
surance policy on the life of his wife, and the policy was made pay- 
able to her estate instead of to him individually as directed, he can- 
not, having permitted the wife to accept the policy and having made 
no offer to return it, escape payment on the ground that there was 
a failure of consideration in not making him beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 253 262; Dec. Dig. § 141.) 


Appeal from Circuit Court, Howard County; Jeff T. Cowling, 
Judge. 
* Decision rendered, Jan. 22, 1912. 143 S. W. Rep. 114. 
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Action by J. L. Gray against W. C. Stone. From a judgment 
for defendant, plaintiff appeals. Reversed and remanded, with 
directions. 

This was a suit on a promissory note for $135.93, executed 
May 18, 1910, by W. C. Stone and due J. L. Gray on December 
ist thereafter. 

The answer admitted the execution of the note and that it had 
not been paid, but alleged that it was made in settlement of a 
premium on two policies of life insurance, one upon his own 
life, the amount of the premium being $83.20, and the other upon 
the life of his wife, the premium amounting to $52.70; that 
Stone was the agent of the life insurance companies issuing the 
policies and solicited the risks; that he agreed to pay the pre- 
mium on the policy on his wife’s life, only on the condition that 
he should be made beneficiary in the policy, and that the policy 
was issued contrary to such agreement on the life of his wife 
and payable to her estate in the event of her death; that he re- 
ceived no benefit or consideration whatever, on account of its 
issuance, and that relative to the premium on his own policy, 
he stated in his application that his age at his nearest birthday 
would be sixty-one years; that the agent, intentionally or by 
mistake, wrote it in the application “60” years; that it was 
the rule of the companies issuing the policies not to issue a 
policy on the life of any person exceeding the age of sixty years, 
and that if his age had been correctly stated in the application no 
policy would have been issued, and that having been falsely 
stated it would avoid the policy, and that the note was wholly 
without consideration or benefit to him on that account; that all 
these facts were known to the agent who took the note at the 
time the applfcation was made, and the note was then executed 
and long before the policies were issued; that as soon as he 
discovered the mistake as to his age he wrote to the company 
offering to surrender the policy if his note was returned, and 
after discovering that his wife’s policy was made otherwise 
than as agreed, he notified Stone, who refused to take up the 
policy or deliver the note and that by reason of these facts the 
consideration of the note sued on had wholly failed. 

The testimony tended to show that W. C. Stone executed the 
note sued on for one year on two policies of life insurance, one 
upon his own and the other upon the life of his wife; that he told 
the agent at the time that at his next nearest birthday he would be 
sixty-one years of age; told him that he was born in June, 1849, 
that the agent wrote it in the application “60” years, stating 
the date of his birth to be June, 1850; that he told the agent, 
after being advised that he could not write a policy on the joint 
lives of himself and wife, that he would take out one on his 
own life for his sister, and one on his wife’s life for himself as 
beneficiary, and he said the agent told him that under the law 
he would be entitled to the money due upon the policy upon the 
death of his wife without being made beneficiary therein. The 
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policies were issued and delivered some time after the premium 
note was given and a receipt signed by both W. C. Stone and his 
wife, acknowledging receipt of the policies and “the same being 
as applied for and said policies comply fully with the terms and 
conditions as represented to me by the agent,” and a warranty 
that each was in good health and had paid the premium re- 
quired. W. C. Stone afterwards discovered that his age was 
stated in the policy as “60” years. He then went down to 
Doctor Wright, the examiner of the insurance company, and 
asked him to notify the agent, Mr. Gray, to call and see him 
when he was next in the community. He also wrote the com- 
pany on November 25, 1910, and received a reply November 28, 
1910, acknowledging the information as to his correct birthday, 
and agreeing to date the policy back to December 21, 1909, re- 
ducing his age to sixty and requiring him to pay another annual 
premium. Appellee refused to accept this proposition, not car- 
ing to pay two annual premiums, but he did not return nor offer 
to return the policy on his own life, nor did he complain to the 
company at the time of writing about it that the policy on his 
wife’s life was other than as applied for. He stated in his 
testimony, however, that he had no children by his wife, who had 
children of her own before he married her, and that if he had 
known the policy had been made payable to her estate instead 
of to himself he would not have signed the note. 

The appellant testified that he took the application for the 
policies of insurance and the note in payment of the premiums 
due therefor and paid to the insurance company the amount of 
the first premium due it before the issuance of the policies; that 
he told Stone at the time the applications were* made that his 
company would not issue a policy upon the life of his wife pay- 
able to him, but that the policy would have to be made payable 
to her estate and she could make him her beneficiary ; that Stone 
gave him his age’ as nearest “sixty,” his recollection being he 
would be sixty on the 21st day of the coming June; that he would 
not have written it if he had not said it was his age; that Stone’s 
brother came to him before Christmas and long after the note 
was due and told him of the complaint about the incorrect age 
in his own policy; that he delivered the policies to him and his 
wife, told them to examine them, and they signed the receipt 
therefor. He did not remember whether appellee gave him the 
date of his birth or not; that he did not give him the date of 
his birth as 1849, for, if he had done so he would have figured 
it out and found it incorrect. He denied telling Stone before he 
signed the note that the policy on his wife’s life would be pay- 
able to him and made no agreement to that effect. He remem- 
bered saying that he would be the beneficiary, being under the 
impression that if she had no children he would get her estate. 

The court refused to give a peremptory instruction for the 
plaintiff and several other of its requested instructions, gave 
three instructions for the defendant, over its objections, and one 





Life.] Gray vs. Stone. 697 


numbered 2 for the plaintiff, as follows: “No. 2. The jury are 
instructed that if the defendant did not wish to accept the policy 
issued to him, he should have returned it to the company issuing 
it, or the agent to whom he executed the note, or offered to do 
so within a reasonable time. And if he failed to do so he is 
liable on such note for the premium therefor.” 

The jury returned a verdict for the defendant and. from the 
judgment thereon plaintiff appealed. 


W. C. Ropcers, for Appellant. 
W. P. Feaze., for Appellee. 


Kirpy, J. (after stating the facts as above.) 

[1] The undisputed testimony shows that the two policies 
of insurance applied for were written, delivered to, and receipted 
for by Stone and his wife, and the note sued on executed in pay- 
ment of the premiums; that neither of said policies was ever 
returned, or offered to be returned by appellee to the agent of 
the company or to the company itself, and that he, in fact, re- 
fused to return the policies or either of them and kept them. 
Neither did he make complaint to the company or to the agent 
at all until after his note became due, and then only as to his 
own policy, contending that his age was incorrectly set out there- 
in. This complaint was made more than six months after the 
application was made and long after the delivery of the policies. 
The insured should examine his'policy upon its delivery to him, 
and is bound to do so within at least a reasonable time thereafter, 
and to reject it if it is not what he contracted for, and if he 
fails to do this he*will be deemed to have accepted it and cannot 
avoid liability for payment of the premium note. Remmel vs. 
Griffin, 81 Ark. 269, 99 S. W. 70; Smith vs. Smith, 86 Ark. 285, 
110 S. W. 1038. He made no objection to this form of policy 
issued to his wife, nor did he offer, until long after the premium 
note was due, to surrender or return this policy, and he declined 
and refused he says, himself, to return the policy issued upon 
his own life, after he discovered and notified the company of a 
mistake made therein as to his incorrect age. 

[2] It is also undisputed that appellant paid to the insurance 
company the amount of money required for its first premium on 
the policy, that they were duly issued and delivered, and the 
company, not having offered to return the premium and cancel the 
policy after it was notified of the incorrect age contained therein, 
was bound by the terms of the policy to its payment without re- 
gard to the correctness of the date. Minneapolis, F. & M. Ins. 
Co. vs. Norman, 74 Ark. 190, 193, 85 S. W. 229, 109 Am. St. 
Rep. 74; Bloom vs. Home Ins. Agency, 91 Ark. 367, 121 S. W. 


> 


93. 

[3] If appellee told the agent, at the time of making his appli- 
cation for insurance, his correct age, as he claims to have done, 
and it was written by the agent in the application, by mistake or 
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otherwise, incorrectly, the company would, nevertheless, be bound 
to the payment of the policy issued and delivered thereon, the 
knowledge of its agent, authorized to solicit insurance and fill 
blanks, being regarded the knowledge of the company. Insur- 
ance Co. vs. Brodie, 52 Ark. 11, 11 S. W. 1016; Franklin Life 
Ins. Co. vs. Gallagin, 71 Ark. 295, 73 S. W. 102, 100 Am. St. 
Rep. 73; Mutual Reserve Fund Ins. Co. vs. Farmer, 65 Ark. 
581, 47 S. W. 850. 

[4] In any event, appellee had the right to pay the premium 
upon any sort of a policy upon the life of his wife that she 
would accept, herself, and not having returned nor offered to 
return the policy, which was delivered to her and accepted by 
her with his knowledge, after ascertaining that same was not 
payable to him as beneficiary as he understood it should be, he 
cannot avoid payment of the premium note for failure of con- 
sideration. 

The court erred in refusing to give appellant’s requested 
peremptory instruction. The judgment is reversed, and the 
cause remanded, with directions to enter a judgment for the 
amount of the note sued on. 


COURT OF APPEALS OF KENTUCKY. 


CHICAGO LIFE INS. CO. 


US. 
ROBERTSON.* 


FOREIGN COMPANIES — INSURANCE COMMISSIONER AS 
“AGENT” TO ACCEPT PROCESS. 


Under Ky. St. § 631, which provides that, before any foreign insurance 
company may do business in this state, it must file with the Com- 
missioner of Insurance its consent to service of process upon him, 
and that if process is served upon the Commissioner, he shall at 
once send it by mail addressed to the company at its principal office, 
the Commissioner has no power to accept service, and is not the com- 
pany’s “agent” in the usual and ordinary sense, and service of process 
is not completed by a mere delivery of a copy to the Commissioner, 
but only when he has promptly forwarded the summons to the com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 

(For other —" see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, p. 75 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, First Division. 


* Decision rendered, Feb. 22, 1912. 143 S. W. Rep. 740. 
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Suit by the Chicago Life Insurance Company against Lloyd 
W. Robertson to set aside a default judgment. Demurrer to the 
petition sustained, and plaintiff appeals. Reversed and remanded. 


Burton VANCE and JAMES R. DurFin, for Appellant. 

BurNETY, Batson & Cary, for Appellee. 

LASSING, J. 

Lloyd W. Robertson instituted a suit in the Jefferson circuit 
court against the Chicago Life Insurance Company, wherein he 
sought to recover the sum of $2,538.19 as commissions earned 
under an agency contract with the defendant company. On 
March 11, 1908, a summons was issued, addressed to the sheriff 
of Franklin County, and was executed by said officer by deliver- 
ing a copy thereof to C. W. Bell, Insurance Commissioner, the 
return on said execution being as follows: “Executed on the 
Chicago Life Insurance Company by delivering a copy thereof to 
C. W. Bell, Insurance Commissioner of Kentucky, this March 
14, 1908.” On April 28, 1908, a default judgment was entered 
in favor of plaintiff for the amount sued for. 

The defendant did not learn of the pendency of this suit and 
the entry of said default judgment until after the lapse of some 
time. In August, 1909, it instituted a suit in the Jefferson cir- 
cuit court in which it sought to have the judgment set aside, on 
the ground of unavoidable casualty, brought about because the 
Insurance Commissioner had failed to notify it of the pendency of 
said suit. It set up in said petition the fact that in October, 1906, 
it had ceased to do business in Kentucky, and had notified the 
Insurance Commissioner that it had withdrawn from the state, 
and that thereafter no service should be had upon him under the 
statutes in suits brought against it in this state; that at the time 
the suit was instituted and said summons served on the Com- 
missioner he failed to notify it of the pendency of this action; and 
that it had no notice whatever of it until more than four months 
after the entry of the default judgment. In the second paragraph 
of its answer it set up a good and sufficient defense, if true, to 
plaintiff’s right to recover anything. In the origina! petition it 
is alleged that the Commissioner failed to notify it of the 
pendency of said suit because he was of opinion that, on account 
of the notice which this company had given to him, he was no 
longer the agent of the company for the purpose of service. In 
an amended petition this allegation was withdrawn, and it was 
charged that by neglect or oversight the Commissioner had 
failed to notify it of the pendency of said action. A demurrer 
was sustained to this petition as amended, and the company ap- 
peals. 

The sole question for determination is, Was the failure of 
the Commissioner to notify the company of the pendency of the 
suit such “unavoidable casualty or misfortune” as entitled the 
company to a new trial? It is the policy of the law that a litigant 
should have his day in court, and, in order to do so, he must be 
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given an opportunity for one. fair trial. Cases not infrequently 
arise, where, although regularly notified of the nature and pend- 
ency of the suit, a litigant is, by unavoidable casualty or mis- 
fortune, prevented from appearing and defending the suit, al- 
though he has a good and valid defense. In order that injustice 
might not be done, subsection 7 of section 518 of the Code was 
adopted for the purpose of affording relief in cases of this char- 
acter. 

[1] It is essential that the person seeking such relief set out 
in his verified petition the defense which he has to said suit and 
the facts showing the unavoidable casualty or misfortune relied 
upon. The company in this case has complied with the require- 
ments of the Code, and insists that, if a case could possibly be 
presented which would justify the granting of the relief sought, 
it has made out such a case, for it is charged, and the demurrer 
admits the truth thereof, that, although the summons was regu- 
larly served upon the Insurance Commissioner, he failed to notify 
the company that it had been done, and, in consequence of such 
failure, the company was in total ignorance that it was being 
proceeded against until some four months had elapsed and the 
trial court had lost control over its judgment. 

Appellee contends that the statute authorizing a service upon 
the Commissioner of Insurance in cases where foreign insurance 
companies are proceeded against in this state makes the 
Insurance Commissioner the agent of the company for the 
purpose of such service, and that, therefore, the company 
will not now be heard to state that it had no notice of the pend- 
ency of the suit, although it in fact had none. ‘The lower court 
evidently took this view. Cases involving the right of a litigant 
to relief upon this ground have frequently been before this court. 
In French vs. Eversole, 32 S. W. 211, 17 Ky. Law Rep. 617, 
a new trial was granted upon the ground of unavoidable casualty, 
the applicant showing that at the time the judgment was rendered 
he lived in another county and was so sick that he could not at- 
tend court, and that he had a good defense to the action. In 
Cooley vs. Barbourville Land & Investment Co.’s Assignee, 43 
S. W. 464, 19 Ky. Law Rep. 1454, a new trial was awarded on 
the ground of unavoidable casualty or misfortune upon the 
following state of facts: The civil docket had become disar- 
ranged by reason of the trial of criminal cases, and during the 
temporary absence of the defendant’s attorney from the court- 
room his case was called and judgment entered against him. 
He did not discover this fact until five or six days after 
the entry had been made. He sought a new trial upon the 
ground relied on by appellant in this case. The lower court 
denied him the relief; but upon appeal here it was held that he 
was entitled to it. In Vittetow vs. Ames & Co., 51 S. W. I, 21 
Ky. Law Rep. 225, it was held that a new trial should have been 
granted where a litigant was prevented from being in the court- 
room by -his lawyer’s telling him that the case which was then 
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on trial would consume some time, and that his case could not 
possibly be reached that day.; that, relying on this statement, he 
left the room, and he and his witnesses were absent when the 
case on trial was suddenly terminated. His case was called, and, 
in his absence and the absence of his chief witness, judgment 
went against him. It was apparent to the court from an inspec- 
tion of the record that the judgment was wrong, and, as the 
petition showed the applicant had a good defense to the suit, 
a new trial was awarded him on the ground of accident or sur- 
prise. In Snelling’s Adm’r vs. Lewis, 78 S. W. 1124, 25 Ky. 
Law Rep. 1856, it appeared that the defendant lived some sixty 
miles from the courthouse. He had employed an attorney whom 
he relied upon to represent him in the suit and advise him when 
his presence was required. ‘This attorney had died; and another 
attorney whom he had consulted was sick at the time. When 
the case was called, he was not represented, and judgment went 
against him. Upon consideration here it: was held that he was 
entitled to a new trial ‘on the ground of unavoidable casualty 
or misfortune. 

Numerous other cases might be cited where the rulings of this 
court are in accord with its views as expressed in the opinions 
from which we have quoted, one of the latest of which is Com- 
monwealth vs. Weissinger, Judge, 143.Ky. 368 S. W. 875. 
There the reason for the application of the rule as announced 
in the foregoing opinions is fully gone into, the court saying: 
“We are of the opinion that in every action or proceeding pending 
in a court of justice * * * if either party is prevented by 
fraud, casualty, or misfortune from presenting his claim or 
defense, * * * he may have relief under section 518 of the 
Code, unless the right to secure relief under this section is denied 
by express statute or necessary implication. It cannot be tolerated 
that by the judgment of a court of justice a party who is without 
fault and who has not been guilty of laches shall by fraud, cas- 
ualty, or misfortune be denied the privilege to assert his claim 
or defense or the opportunity to prosecute an appeal from a 
judgment against him. Section 518 of the Code was intended 
to, and does, furnish a remedy whereby injustice and wrong 
may be prevented in the course of a judicial or other proceeding 
pending in court, and we want to make it broad enough to em- 
brace every state of case in which injustice would be done ex- 
cept for the remedy which it affords.” Undoubtedly appellant 
is entitled to the relief sought, unless the contention of counsel 
for appellee: that the Insurance Commissioner is the agent of the 
insurance company, and that it is bound by the service upon him, 
whether notice of this fact is communicated to the company by 
him or. not, is sound. : 

[2] The section of the statutes (631) authorizing the service 
upon the Insurance Commissioners reads as follows: “Before 
authority is granted to any foreign insurance company to do 
business in this.state, it must file with the Commissioner a resolu- 
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tion adopted by its board of directors, consenting that service 
of process upon the Commissioner of Insurance of this state, in 
any action brought or pending in this state, shall be a valid serv- 
ice upon said company; and if process is served upon the Com- 
missioner it shall be his duty to at once send it by mail addressed 
to the company at its principal office.” It will be observed that 
the service of process is*not completed by the mere delivery to 
the Commissioner of the copy, but it is completed only when he 
has at once sent the summons by mail to the company at its prin- 
cipal office. The insurance company being a nonresident of the 
state, it could do no possible good to serve a summons upon the 
Insurance Commissioner, unless the fact that it had been done 
was in some way communicated to the company. ‘To so hold 
would be to open up the way to all manner of fraud and imposi- 
tion upon insurance companies. Such companies are not re- 
quired to agree that the Insurance Commissioner may be their 
agent for the purpose of service in any event, but only under 
such terms as the statute imposes, to wit, that the duty is at 
once enjoined upon such officer to notify the company by for- 
warding the copy of the summons served upon him to it. In 
other words, the machinery of the law for the purpose of serving 
process upon a foreign insurance company calls into play the 
active duty of two officials: First, the sheriff of the county must 
serve a copy of the summons upon the Insurance Commissioner ; 
and, second, the Insurance Commissioner must at once forward 
by mail to such company at its principal office a copy of the sum- 
mons. The law is not complied with by service merely upon the 
Insurance Commissioner. Ordinarily, it is presumed that the 
Commissioner will do his duty, but when it is made to appear that 
he has failed in its discharge, and that the company has received 
no notice of the pendency of the suit, it would be a denial of 
substantial justice to hold that it was not entitled to a new trial 
under such circumstances. The Commissioner of Insurance 1s 
not the agent of the company in any sense in which the word 
“agent” is usually and generally applied. He has no power to 
accept service of summons, but is merely made a part of the 
machinery of the law by which process is served. All foreign 
insurance companies are required to conform to certain rules and 
regulations prescribed by statute before they can do business in 
this state. One of these is that it shall consent to the service of 
process upon the Insurance Commissioner ; but it is not provided 
that such service shall be binding until it has been promptly for- 
warded through the mail by him to the company at its principal 
office. When a company enters this state for the transaction of 
business, it has a right to presume that in all cases where it 
is proceeded against the Commissioner will promptly forward to 
it, as required by statute, the summons served upon him, and it 
is manifest, or, at least, may fairly be presumed, that no foreign 
company would enter the state for the purpose of transacting 
business if it understood that it might be proceeded against and 
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summons served upon the Commissioner, and it have no notice 
of such proceeding. The statute requiring that the copy of the 
summons served upon the Commissioner should be promptly for- 
warded by mail to the principal office of the company is manda- 
tory, and, if it is not complied with, the service is not good. 

The demurrer admits that the Commissioner failed in the dis- 
charge of this duty imposed upon him by the statute. The 
purpose of the service of process is to acquaint the party sued or 
proceeded against with the pendency of the proceeding, and no 
service. that falls short of this complies with the requirements of 
the law. The ends of justice are not subserved unless the part 
proceeded against is advised of the pendency of the litigation. y 
the service. Measured by this test, the appellant in this case was 
not served at all. It had no notice of the proceeding. It did 
not know of the pendency of the litigation, and it did not dis- 
cover same until the lower court had lost control over the judg- 
ment. The state had a perfect right to provide how service may 
be had upon foreign corporations seeking to do business in this 
state, and may require that. such corporations consent that serv- 
ice may be had in such prescribed mode before it can enter this 
state. But the state may not impose, and has not attempted to 
impose, conditions which would enable a litigant to proceed 
against a foreign corporation without bringing home to ‘it knowl- 
edge of the pendency of the proceeding. Such was not the pur- 
pose of the statute. On the contrary, its aim was merely to 
provide a uniform rule for the service of process upon foreign 
corporations—an easy, uniform method of’ bringing notice to 
them that they were proceeded against. The plan so adopted by 
the state must be reasonable, and so interpreted as to accomplish 
the end desired. . 

This principle was recognized by the Supreme Court of the 
United States in the case of St, Clare vs. Cox, 106 U. S. 350, 
1 Sup. Ct. 354, 27 L. Ed. 222, where, speaking through: Justice 
Field, the court said: ‘The state may impose as a condition upon 
which a foreign corporation shall be permitted to do business 
within her limits that it shall stipulate that, in any litigation 
arising out of its transactions in the state, it will accept as suffi- 
cient the service of process on its agents or persons specially 
designated; and the condition would be eminently fit and: just. 
* * * Such condition must not, however, encroach upon that 
principle of natural justice which requires notice of a suit to 
a party before he can be bound by it.” If. there was omitted 
from our statute the requirement that the Commissioner should 
promptly forward the process so served upon him by mail to 
the company at its principal office, the statute could be justly 
termed unreasonable, in that it would be an encroachment upon 
that natural principle of justice, referred to in the-opinion from 
which we have just quoted, requiring that the party proceeded 
against by suit should have notice thereof. 

[3] Some authorities are cited from other states by appellee, 

Vol. XLI.—45. 
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which, it is insisted, support a contrary rule; but, after a careful 
consideration of the opinions in the cases relied upon, we con- 
clude that they are not in conflict with the well-recognized and 
established rule in this state, that where it is made plainly to 
appear that a litigant, having a good defense to a cause of action, 
is prevented by unavoidable casualty or misfortune from attend- 
ing the trial and presenting such defense, he is entitled upon 
proper application, as provided for by the Code, to have a new 
trial granted him. 

The petition stated a good cause of action, and the demurrer 
should have been overruled. Judgment reversed and cause re- 
manded for further proceedings consistent herewith. 


—————_$e@—____—_—_- 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First District. 


JOURNEYMEN BUTCHERS’ PROTECTIVE & BENEVOLENT 
ASS’N OF THE PACIFIC COAST 


vs. 


BRISTOL er at. (Civ. 872.)* 


FRATERNAL INSURANCE—BENEFICIARIES—BY-LAWS. 


Where the by-laws of a fraternal beneficial association provide that the 
beneficiary must be a relative or dependent on the member, the bene- 
ficiary must stand in that relation to the member; neither the society 
nor a member, nor both, can divert the fund due on a certificate from 
a person within the by-laws, and the designation of an ineligible 
person is ordinarily ineffectual. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


FRATERNAL INSURANCE—BY-LAWS—CONSTRUCTION. 


The court must construe the rules of a fraternal beneficiary society 
liberally to effect the benevolent purposes of the order; and where 
any doubt exists as to whether the mother of a deceased member 
or a stranger is entitled to the fund due on the certificate the court 
must construe the rules so that the mother will receive the fund, 
under Code Civ. Proc. § 1866, requiring that an ambiguous statute 
be construed in favor of a natural right, rather than against it. 


(For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.) 


FRATERNAL INSURANCE—BY-LAWS—CONSTRUCTION. 


A by-law of a fraternal beneficiary society, stipulating that the benefits on 
the death of a member shall be paid to his legal heirs designated in 
his application, and that, where one or more beneficiary shall die 
during the lifetime of the member, the surviving beneficiaries shall 


* Decision rendered, Dec. 1, 1911. Rehearing denied, Jan. 29, 1912. 
120 Pac. Rep. 787. 
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be entitled to the benefits equally, and where all the beneficiaries shall 
die during the lifetime of the member, and he shall have made no 
other provision, and no legal heir shall appear, the certificate shall be 
void, gives the benefit, on the death of a member, to his mother, who 
is the sole heir, though she is not mentioned in the certificate, as 
against a person, not a relative of the member, though mentioned 
as beneficiary in the certificate, since the naming of an ineligible 
person is equivalent to the failure to designate any one. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


Appeal from Superior Court of the City and County of San 
Francisco; J. M. Seawell, Judge. 

Complaint in interpleader by the Journeymen Butchers’ Pro- 
tective & Benevolent Association of the Pacific Coast against 
Alice Bristol and Josephine Aubrey to determine the rights to a 
fund due under a benefit certificate. From a judgment for de- 
fendant Alice Bristol, defendant Josephine Aubrey appeals. Re- 
versed. 


H. W. Hurron, for Appellant. 
Harris & HEss and Knicnt & WEBsTER, for Respondent. 


KERRIGAN, J. 

The plaintiff is a fraternal and beneficial organization, of which 
Charles R. Aubrey was, at the time of his death, a member in 
good standing. While such member, in accordance with the 
laws of the plaintiff corporation, there was issued to him a 
benefit certificate for $500, in which certificate he named as the 
beneficiary thereof the respondent, Alice Bristol. She, although 
sometimes known by the name of Aubrey, was not related to 
the deceased, and the sole heir left surviving him is his mother, 
the appellant. Upon the death of Aubrey, both respondent and 
appellant demanded payment of the certificate, whereupon the 
plaintiff filed a complaint in interpleader against them, in which, 
while it denied the claim of appellant to any interest in the fund, 
it offered to pay the money into court “for the use and benefit of 
the person or persons, if any, found to be entitled thereto.” Sub- 
sequently the $500 was by plaintiff deposited with the clerk of 
the superior court for that purpose. 

The provision of the laws of the plaintiff which governs the 
question as to who is entitled to this fund reads as follows: 
“In case of the death of a member in good standing, the benefits 
shall be paid to his legal heirs designated in the application for 
endowment certificates. If one or more members of the bene- 
ficiaries shall die during the lifetime of the member, the sur- 
viving beneficiary or beneficiaries shall be entitled to the benefits 
equally, unless otherwise provided in the application for en- 
dowment certificate ; and if all the beneficiaries shall die during 
the lifetime of a member, and he shall have made no other pro- 
vision, or no legal heir shall appear within twelve calendar months 
from the death of a member, the certificate shall be null and 
void.” 
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[1] Organizations like the plaintiff are generally created and 
instituted for the aid and relief of the families of deceased mem- 
bers, and usually their laws provide that the beneficiary of. the 
fund must be a relative and dependent on the deceased member, 
and that the appointee must be one of that class. Caldwell vs. 
Grand Lodge, 148 Cal. 195, 82 Pac. 781, 2 L. R. A. (N. S.) 653, 
113 Am. St. Rep. 219; 3 Am. & Eng. Ency. of Law, 1042; 29 
Cyc. 111. Where the class of persons to whom the benefits shall 
be paid is prescribed by the society, neither the society nor the 
member, nor both, can divert the fund from that class, and the 
designation of an ineligible person is ordinarily void or ineffec- 
tual. 29 Cyc. 107, 108. 

Respondent does not dispute these general principles; nor 
does she dispute that the intention of the plaintiff corporation, 
as manifested by the quoted by-law, was to confine members to 
nominating heirs as beneficiaries. Respondent does, however, 
contend that the appellant, not having been designated in the 
endowment policy, she has no interest in the fund, and that there- 
fore no one but the fraternal association could question the in- 
eligibility of the person designated, and the society, having paid 
the money into court, has waived its right to object and the re- 
spondent is therefore entitled to recover the fund. 

There is a conflict in the authorities as to whether the society, 
by paying the money into court, waives its objection to the in- 
eligibility of the person nominated. 29 Cyc. 105; Keener vs. 
Grand Lodge, 38 Mo. App. 543-550; Bacon on Benefit Societies 
and Life Ins. vol. 1, §§ 242, 252; McLaughlin vs. McLaughlin, 
104 Cal. 171, 37 Pac. 865, 43 Am. St. Rep. 83. But here the 
plaintiff in the complaint denied that the respondent had any 
interest in the fund and ultimately paid the money into court 
expressly for the limited purpose of having the court .determine 
who, under the laws of the society, was entitled thereto. Hence 
the soundness of the respondent’s position, both as to the law 
and the facts, may, to say the least, be seriously doubted. But 
whatever may be the correct view of these matters is unimportant 
here, for we think the mother of the deceased is entitled to. the 
fund under the laws of the association. 

[2] As before stated, the object of a society of this kind is 
to assist and benefit the families and heirs of deceased members; 
and courts are bound to construe its rules and regulations liberally 
to effect the benevolent purposes of the order. 3 Am. & Eng. 
Ency. of Law, 1067; Niblack, §§ 160-175; Keener vs. Grand 
Lodge, 38 Mo. App. 553. Again, if there were any doubt as 
to which of these two claimants is entitled to the fund, the policy 
of our law would be to give the by-law the interpretation that 
would favor the mother; she having the natural right. Code Civ. 
Proc. § 1866. 

[3] Liberally construing the laws of the plaintiff corporation, 
if a liberal interpretation is necessary, we think the mother, being 
a legal heir of the deceased member under the statute of suc- 
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cessions (Civ. Code, § 1386), is the beneficiary of the fund, al- 
though she was not nominated as such. It is true that the first 
paragraph of the by-law mentioned, as claimed by respondent, 
limits, in a negative way, the payment of the certificate to des- 
ignated legal heirs, but what immediately follows in effect pro- 
vides that, if all the nominated heirs die before the member, and 
no other heir is designated, and an heir appears within twelve 
calendar months from the date of the member’s death, such heir 
shall be entitled. For example, if Charles R. Aubrey had named 
several heirs, and they had all died before him, or if he had 
failed to nominate any beneficiary, and the mother i in either case 
had claimed payment of the certificate within the stated time, 
she would have been entitled to such payment. Here the naming 
of an ineligible person is equivalent to the failure to designate any 
one, and the mother, being an heir, must prevail. 
The judgment is reversed. 
We concur: Hall, J.; Lennon, P. J. 


























SUPREME COURT OF OKLAHOMA. 
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PREMIUMS—ACTIONS—DEFENSES. 

One to whom a distinct and definite representation has been made is 
entitled to rely on such representation, and need not make further 
inquiry concerning the particular facts involved; and, where the 
transaction involved the-taking out of a particular kind of life in- 
surance policy, the holder had a right to rely upon the belief that 
the agent would carry out his agreement in conformity to the original 
contract; and the failure of the agent to do so, whether the result 
of a mistake or a deliberate fraud, cannot operate to the prejudice 
of such holder in an action brought by the agent to enforce the col- 
lection of the premium notes. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


PREMIUMS—ACTION—FRAUD. 

An agent of an insurance company who procures an illiterate person to 
take out a policy of insurance on his life, at the time representing 
that he would procure a policy of a particular kind, and who after- 
wards obtains the issuance of a policy varying materially from the 
one promised and agreed upon, and which substituted policy is re- 
ceived and retained by the holder for a period of five months before 
discovery of the fraud, but which is then promptly returned to the 
agent, cannot recover on the note given him for the premium on the 
policy contracted for, where the holder of the policy relied upon the 

























* Decision rendered, Nov. 14, 1911. 120 Pac. Rep. 601. Syllabus by 
the Court. 
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representations and promises made at the time the contract for the 
policy was made. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


PREMIUMS—ACTION—DIRECTION OF VERDICT. 


Such facts having been proved, it was error for the trial court to direct 
a verdict for the plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 402-407; Dec. Dig. § 188.) 


CONTRACTS—VALIDITY—FRAUD. 


Defendant, an illiterate man, reposed confidence in an insurance agent 
who had solicited him to take out policies of insurance on his life, 
with the result that it was agreed that a policy of a particular kind 
should be sent him. Defendant relied implicitly on the representations 
and promises, and when the policy arrived it was put away without 
examination, and there remained for a period of about five months, 
when defendant discovered, for the first time, that the policy was 
not the kind for which he had contracted. Upon suit being brought 
by the agent to enforce the collection of notes given for the pre- 
mium, /ield that, under the circumstances, defendant was not guilty 
of laches in not sooner discovering the fraud, and, the facts not being 
disputed, the agent is not entitled to recover in the action. 


(For other cases, see Insurance, Cent. Dig. $$ 399-401; Dec. Dig. § 187.) 


Commissioner’s Opinion, Division No. 1. Error from Le Flore 
County Court; James L. Hale, Judge. 

Action by M. L. Alexander against J. M. Summers. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 

Action on two promissory notes aggregating $182.95, given 
by plaintiff in error, defendant below, for the first premium on 
a life insurance policy in the sum of $5,000 taken out by him. 
This action was originally brought by defendant in error, plain- 
tiff below, in the justice court of Spiro township; judgment for 
defendant. An appeal was taken to the county court, where the 
cause was tried to a jury. At the close of the testimony, de- 
fendant in error requested an instructed verdict, which request 
was granted. Directed verdict for defendant in error for the face 
value of the notes. Motion for new trial filed and overruled, and 
the cause is regularly appealed to this court. Reversed and 
rendered. 


T. T. Varner, for Plaintiff in Error. 
Day & Du Bots and Lepperrer, Sruart & Bew, for De- 
fendant in Error. 


Suarp, C. (after stating the facts as above.) 

[1] The pleadings were framed and the cause was tried in 
the county court upon the theory that the defendant, by retain- 
ing in his possession, without objection, the policy on his life 
was thereby estopped from denying his liability on the notes. 
The answer of defendant charged that the notes in question were 
fraudulently obtained from him through the misrepresentations 
of the plaintiff, and that as soon as the fraud was discovered he 
returned the policy of insurance. 
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In Mutual Insurance Company vs. Hargus, 99 S. W. (Tex.) 
580, it is said: “The court did not err in refusing to charge the 
jury, at appellant’s request, that, if plaintiff had an opportunity 
to read the application before he signed it, he is bound by its 
terms, even though it should believe he did not read it. If the 
plaintiff relied upon the representations of appellant’s agent that 
it was an application for the kind of an insurance policy agreed 
upon, and was induced thereby to sign it, in ignorance of the 
fact that it was for a policy of a different kind, he would not be 
estopped by reason of signing the application from showing that 
the policy issued was not the kind contracted for. One cannot 
preclude a man from proving the truth when he has fraudulently 
induced him to one thing by causing him to believe he was doing 
that which was agreed between them he should do.” 

At no time during the progress of the present case has defend- 
ant in error denied the charge of fraud made against him; in 
fact, it stands bluntly admitted, but he says that the defendant 
was negligent in not discovering that plaintiff had perpetrated 
a fraud upon him; in other words, the doctrine of estoppel is 
inverted, and, instead of being applied to the one practicing the 
deception, it is attempted to be applied to the victim of the fraud. 
This court will not put the stamp of its approval on such con- 
duct, and will not lend its aid to the recovery on a note, where 
the plaintiff confesses fraud. As is said in the brief of defend- 
ant inerror: “He applied for a straight life policy ; the company 
for some reason did not see fit to issue him a life policy, but 
did send him a twenty-year annuity policy.” 

Plaintiff, while on the witness stand, identified the notes, and 
testified that he was the owner thereof; that they were due and 
unpaid. This was all the testimony introduced on the part of 
plaintiff. , 

Defendant testified ‘that in the month of August or September 
plaintiff came to his home and solicited him and his wife to take 
out policies of insurance on their lives; that defendant’s wife 
first took out a twenty-year endowment policy for $1,000, upon 
the representations of plaintiff that the policy would be payable 
in cash in the event of her death, and that defendant then told 
plaintiff that he had what he termed an “annual-pay” policy in 
another company, and stated to plaintiff that he would not have 
a policy of that kind, and that if he took out one it must be 
such that, if he should die, his family would collect the amount of 
the policy in cash, and not in yearly installments; that plaintiff 
assured him that he knew just what kind of policy was wanted, 
and it was then agreed that a policy should be written, carrying 
out the terms of their agreement; that throughout the conversa- 
tion plaintiff represented that the policies for which application 
was made and the notes executed were payable in cash in the 
event of death. Defendant asked plaintiff if he should not have 
a copy of the application, and was told “No.” The notes were 
executed and delivered, and some time in October, 1905, the pol- 
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icies arrived, and defendant’s wife put them into a trunk, where 
they remained until after her death in February following. 

[2] Defendant was an illiterate man, and, while he could read 
and write his name, he could not read other writing or printed 
matter. Plaintiff and defendant were members of the Woodmen 
Lodge, and the defendant relied upon the representations of 
plaintiff; that not until March following, and about one month 
after the death of defendant’s wife, did he learn what kind of 
policies he had, when he was informed by Mr. Hickman that the 
policies of the husband and wife were alike in respect to the 
terms of payment; that defendant lived some ten miles from 
town, and Mr. Hickman did what writing defendant had done. 
Upon discovering the character of the policy, it was returned 
to plaintiff by mail, but was afterwards returned by plaintiff. 
On March 3, 1906, plaintiff wrote defendant, relative to the 
proof of death of his wife, advising him not to employ a lawyer, 
and that the $1,000 policy would be at once paid in cash, and 
asked a settlement of the notes due on defendant’s policy, before 
he would deliver check on the wife’s policy. A second letter was 
written March 2ist, to the same effect ; plaintiff still insisting that 
there was then due defendant on account of his wife’s death 
$1,000 in cash. Plaintiff’s counsel asked defendant but one 
question on cross-examination, and then stated in open court: 
“Now, if it please the court, the plaintiff admits that the policy 
received by Mr. Summers was not the kind of policy that he 
wanted, and he thought he was getting, and for the purposes of 
this case, plaintiff admits that all the statements of Mr. Summers 
are true.” 

Counsel for defendant in error in their brief say that the law 
is well established that, where a person has a reasonable op- 
portunity to discover fraud or misrepresentation, and does not do 
so, he will be estopped from claiming the'right to rescind, and 
further say: “He applied for a straight life policy ; the company, 
for some reason, did not see fit to issue a life policy, but did 
send him a twenty-year annuity policy. He took it, kept it for 
five months without complaint, received the benefit of the insur- 
ance, and it is now too late for him to say that, because ‘I did 
not get what I wanted, I will not pay for what I received.’” 

The testimony showing the fraud and misrepresentation prac- 
ticed by plaintiff on defendant stands admitted, and we are called 
upon to determine whether, under the circumstances, defendant 
is precluded from setting up as a defense plaintiff’s fraudulent 
conduct, for the reason that defendant, having full opportunity 
to examine*the contents of the policy delivered, failed to do so; 
hence is bound, not to comply with his contract with plaintiff, 
but to petform and fulfill conditions of another and different con- 
tract substituted by plaintiff without the knowledge or consent of 
defendant. 

Fhe transactions complained of all-occurred prior to statehood, 
and the rights of the parties are to'be determined by the law then 


Life.] Summers vs. Alexander. 711 


in force. These rights were continued by section 1 to the sched- 
ule of the Constitution of Oklahoma, providing that no existing 
rights, actions, suits, proceedings, contracts, or claims shall be 
affected by the change in the forms of government but all shall 
continue as if no change in the forms of government had taken 
place. The decisions of the United States Supreme Court were 
the governing law in the Indian Territory, as well as in Okla- 
homa, prior to November 16, 1907. Moore vs. Atchison, etc., 
Railway Co., 26 Okl. 682, 110 Pac. 1059; Chicago, etc., Railway 
Co. vs. Newburn, 27 Okl. 9, 110 Pac. 1065, 30 L. R. A. (N. 
S.) 432. 

The question of acceptance by retaining possession, without 
objection, of a policy of insurance different from that contracted 
for has furnished a fertile field of litigation, and there is a di- 
versity of judicial expression upon this point. But here it is only 
necessary to ascertain and determine the law as laid down by the 
United States Supreme Court in this question. 

McMaster vs. New York Life Ins. Co., 183 U. S. 45, 22 Sup. 
Ct. 10, 46 L. Ed. 64, is a leading case, and controlling on the 
court in the case under consideration. In that case it appears 
that at the time of the application the company’s agent repre- 
sented to the insured that payment of a single premium would 
carry the insurance for not only a year, but for an additional 
month of grace, which was given for the payment of the second 
premium. The policy as drawn made the second premium pay- 
able in less than a year from the date of payment, in pursuance 
of the request of the agent, indorsed upon the application after 
it had left the hands of the insured, that it should be dated 
from the date of the application. ‘The insured died after the 
expiration of the policy as written, but within the time which 
would have been covered, had the policy been dated according 
to the agreement. This case was twice before the Supreme Court. 
The opinions of the Circuit Court of Appeals on the second ap- 
peal (40 C. C. A.'119, 99 Fed 856) are diverse, and contain 
elaborate discussions by Sanborn, C. J., concurred in, in a sep- 
arate opinion, by Thayer, C. J.; Caldwell, C. J., dissenting. Per- 
haps no better reasoning is to be found than in the strong and 
vigorous dissenting opinion of Justice Caldwell, who says:— 

“When the policies were tendered under these circumstances, 
the insured would have been entirely justified in paying the pre- 
miums ahd accepting the policies without reading them. He had 
a right to presume that the period of insurance named in the pol- 
icies conformed to the agreement and to the stipulations and con- 
ditions of his application, and to that effect are the authorities, 
as we shall presently see. When the period of insurance has 
been agreed upon, it is the almost universal usage for business 
men to pay the premium and accept their policies without reading 
them. Under the doctrine laid down by the majority, if a man 
were to make a written application for a policy of insurance on 
his house for one year, and the company should write the policy 
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for one month only,‘ and tender that, and receive a year’s pre- 
mium, and the insured, going on the reasonable assumption that 
the policy conformed to his application, should accept the policy 
and put it away in his safe without reading it, his policy would 
be effective for one month only. * * * The question is not 
whether the finding of facts establishing the mistake or fraud, 
but whether, the mistake or fraud being conclusively established 
by the finding of facts, the court will declare that the insured 
is estopped from availing himself of the truth by the mere re- 
ceipt of the policies and putting them away without reading them, 
in reliance upon the truth of the agent’s answer and the stipula- 
tion of his applications. It must not be forgotten that there is 
no claim or pretense that the policies in fact expressed the 
contract of the parties. * * * The contention is that, by 
receiving the policies under the circumstances mentioned, the in- 
sured is ‘conclusively presumed’ to have assented to all their 
provisions, and will not be heard to say to the contrary. The rule 
for the application of estoppels is thus inverted and applied in 
favor of the company, when it is obvious that it is the company 
that is estopped from setting up the defense relied on. 

“Estoppels are invoked to prevent and relieve from fraud, 
not to shield and protect it. The most frequent occasion for in- 
voking the doctrine is where one party makes a representation, 
upon the faith of which the other party acts and pays money, or 
changes his position, or refrains from doing something he other- 
wise would do. In all such cases, the party making the rep- 
resentation is estopped from contesting its truth. It will be per- 
ceived at a glance that the estoppel in this case applies to the in- 
surance company, and not to the insured. The insured made no 
representation to the company, and the company parted with no 
money or other valuable thing on the faith of any false state- 
ment thdt he made. Nor did it do or omit to do anything on 
account of the insured putting away the policies without reading 
them. But, on the faith of the solemn assurance of the company’s 
agent that the policies insured him for thirteen months, the in- 
sured parted with his money, and refrained from reading his 
policies and from taking out policies in other companies. Upon 
the faith of the truth of the agent’s representations, the insured 
rested confidently in the belief that he had made provision for 
his family in the event that he died at any time within thirteen 
months from that date.” 

On the final appeal to the United States Supreme Court, 183 
U. S. 45, 22 Sup. Ct. 10, 46 L. Ed. 64, the judgment of the Cir- 
cuit Court of Appeals was reversed, notwithstanding the policy 
containing the change of time of payment was for over twelve 
months in the possession of the insured. Mr. Chief Justice 
Fuller, in delivering the opinion of the court, among other things, 
said: ‘When, then, McMaster signed these applications, he 
understood, and the company by its agent understood, that if 
the risks were accepted at the home office he would, by paying 
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one year’s premium in full, obtain contracts of insurance which 
could not be forfeited until after the expiration of thirteen 
months. The company accepted the risks and issued the policies 
December 18th, and they were delivered and the premiums paid 
December 26th. Bearing in mind that McMaster had made no 
request of the company in respect of antedating the policies, and 
was ignorant of the interpolation of the agent, and ignorant of 
the fact, and was not informed or notified in any way, of the 
insertion of December 12th as the date for subsequent payments, 
he had the right to suppose that the policies accorded with the 
applications as they had left his hands, and that they secured 
to him, on payment of the first annual premiums in advance, 
immunity from forfeiture for thirteen months. And the agent 
assured him that this was so. The situation being thus, we are 
unable to concur in the view that McMaster’s omission to read 
the policies when delivered to him and payment of the premiums 
made constituted such negligence as to estop plaintiff from deny- 
ing that McMaster, by accepting the policies, agreed that the 
insurance might be forfeited within thirteen months from De- 
cember 12, 1893. Snpreme Lodge K. & P. vs. Withers, 177 U. 
S. 260 [20 Sup. Ct. 611] 44 L. Ed. 762, and cases cited; Fitchner 
vs. Fidelity Mutual Fife Ass’n, 103 Iowa, 279, 72 N. W. 530; 
Hartford Steam Boiler Inspection & Ins. Co. vs. Cartier, 89 
Mich. 41, 50 N. W. 747.” 

In Union Mutual Insurance Company vs. Wilkinson, 13 Wall. 
222, 20 L. Ed. 617, it is said by Mr. Justice Miller: “The prin- 
ciple is that, where one party has by his representations or his 
conduct induced the other party to a transaction to give him an 
advantage which it would be against equity and good conscience 
for him to assert, he would not in a court of justice be permitted 
to avail himself of that advantage. And, although the cases 
to which this principle is to be applied are not as well defined as 
could be wished, the general doctrine is well understood, and 
is applied by courts of law, as well as equity, where the technical 
advantage thus obtained is set up and relied on to defeat the ends 
of justice, or establish a dishonest claim.” 

In Equitable Safety Insurance Company vs. Hearne, 20 Wall. 
494, 22 L. Ed. 398, it is said by Justice Swayne: “It is not 
denied that the correspondence constituted a preliminary agree- 
ment. Such, clearly, was its effect. The policy was intended to 
put the contract in a more full and formal shape. The assured 
was bound to read the letters of the company in reply to-his own 
with great care. It is to be presumed he did so. He had a 
right to assume that the policy would accurately conform to the 
agreement thus made, and to rest confidently in that belief. It 
is not probable he scanned the policy with the same diligence as 
the letters of the company. They tended to prevent such scrutiny 
and, if it were necessary, threw him off his guard.” 

The decisions of the Supreme Court find support in a large 
number of well-considered cases from’ many of the state and 
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Federal Courts, and the importance of the question involved will 
furnish sufficient cause for a review and citation of some of the 
authorities. 

In Fireman’s Fund Insurance Co. vs. Norwood, 69 Fed. 71, 
16 C. C. A. 136, Caldwell, C. J., speaking for the Circuit Court of 
Appeals of the Eighth Circuit, said: “In the case of Insurance 
Company vs. Steiger, 26 Ill. App. 228, the same question arose, 
and the court said: ‘Plaintiff’s testimony that defendant’s agent 
called on him, and solicited a renewal, and asked how much in- 
surance he already had; that he said he did not know, but re- 
ferred the agent to two other agencies in the city for information; 
that a few days later he found on his desk the policy in suit, 
and that, supposing it to be properly drawn, he placed it in his 
safe without examination’—supports a finding for the plaintiff 
on the defense of other insurance not allowed by the policy.” 

In McElroy vs. British America Assurance Co., 36 C. C. A. 
615, 94 Fed. 990, it is said: “It would certainly have been an 
act of prudence on his part to read the entire policy; but his 
neglect to do so cannot excuse the company for the default 
of the agent in not writing the contract in accordance with the 
representations made by the insured. The insured had a right to 
rely upon the agent’s performing his duty of making the con- 
tract in conformity with the information given; and the agent’s 
failure to do so, whether the result of a mistake or of a deliberate 
fraud, cannot operate to the prejudice of the insured. The con- 
tract of insurance is pre-eminently one that should be char- 
acterized by the utmost faith on both sides.” 

In Hartford Steam Boiler Inspection & Ins. Co. vs. Cartier, 
89 Mich. 41, 50 N. W. 747, the court said: “Not only was 
defendant’s attention called to this charge, but, when asked 
with reference to an exercise of the right of cancellation, plain- 
tiff’s agent neglects a plain duty, conceals the fact of change, 
and misleads and deceives the defendant. The question here 
is not as to the effect of a naked acceptance of a policy, without 
examination, but as to whether, in the absence of actual notice, 
a party can be bound by a new restriction in a policy concerning 
the existence of which he has been lulled to sleep, and actually 
misled and deceived. In Gristock vs. Ins Co. [87 Mich. 428] 49 
N. W. 634, Justice Grant, speaking for this court, said: ‘Plaintiff 
had a right to rely upon the assumption that his policy would be 
in accordance with the terms of his oral application. If the 
defendant desired to make it anything different, he should, in 
order to make it binding upon plaintiff, have called his atten- 
tion to those clauses which differed from the oral application.’ ”’ 

In Kister vs. Lebanon Mutual Insurance Co., 128 Pa. 553, 
18 Atl. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696, it is said: 
“A copy of the application accompanied the policy, and it is 
argued that Kister could and ought to have read it; and if he 
had done so he would have seen the answers, were untrue. 
These are considerations to be addressed to the juty. We can- 
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not say that the law, in anticipation, of a fraud upon the part 
of a company, imposed any absolute duty upon Kister to read 
his policy when he received it, although it certainly would have 
been an act of prudence on his part to do so. Insurance Co. 
vs. Bruner, 23 Pa. 50; Insurance Co. vs. Wilkinson, 13 Wall, 
222 [20 L. Ed. 617]. One thing is certain, however—the com- 
pany cannot repudiate the fraud of its agent, and thus escape 
the obligations of a contract consummated thereby, merely be- 
cause Kister accepted in good faith the act of the agent, without 
examination.” 

In Fitchner vs. Fidelity Mutual Fire Association, 102 Iowa, 
276, 72 N. W. 530, the court, in the opinion, said: “The mere 
failure of the assured to read his application, or the copy of it 
on the policy, does not establish negligence. * * * Nor is 
the mere omission to read the policy negligence. * * * 
Laud had no reason to suppose the policy and application were 
drawn differently than understood. As to matters affecting the 
rights of the firm at the time the policy was delivered, or in 
the future, it must be charged with notice; but the law did not 
require him to search through the policy to ascertain past mis- 
takes or misstatements of. the agent of the company. Under 
the circumstances disclosed, it. cannot be said that the plaintiff 
was negligent in failing to discover the error of the defendant 
and its agent.” 

In Palmer vs. Hartford Fire Insurance Co., 50 Conn. 488, 
g Atl. 248, the court said: “But if the underwriter solicits a 
person to purchase of him indemnity against loss by fire, and 
if they unite in making a written draft of all the terms, con- 
ditions, and stipulations which are to become part of or in any 
way affect the contract, and if the underwriter promises to make 
and sign a copy thereof, and deliver it as evidence of the terms 
of his undertaking, and if a material and variant condition is 
by mistake inserted, and the variant contract is delivered, and 
the. stipulated premium is received and retained, the court will 
not hear the claim that he is entitled to the benefit of the variant 
conditions, where the other party had neither actual nor imputed 
knowledge of the change. In his promise to make and deliver 
an accurate copy, there is justification before the law for the 
omission of the other party to examine the paper delivered, 
and for his assumption that there is no designed variance. A 
man is not, for his pecuniary advantage, to impute it to another 
as gross negligence that the other trusted to his fidelity to a 
promise of that character.” 

In Albany City Savings Institution vs. Burdick, 87 N. Y. 
40, Earl, J., in delivering the opinion of the court, said: “It 
has certainly never been announced as the law of this state 
that the mere omission to read and know the contents of a 
written instrument should bar any relief by way of a refor- 
mation of the instrument on account of mistake or fraud. It 
is the general rule that, where a written instrument fails to 
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conform to the agreement of the parties in consequence of the 
mutual mistake of the parties, however induced, or the mistake 
of one party and fraud of the other, a court will reform the 
instrument, so as to make it conform to the actual agreement 
between the parties. * * * Mrs. Burdick intrusted Martin 
to draw the deed, and he was bound to have it drawn so as to 
express the agreement between the parties; and when he 
brought and delivered the deed to her it was in effect a represen- 
tation to her that the deed had been so drawn. She was not 
bound to assume that he might be practicing fraud upon her, or 
representing a falsehood; and she cannot be charged with 
negligence in believing confidently that he was acting in good 
faith and telling the truth, * * * If the rule was otherwise, 
the unwary and confiding, who need the protection of the law 
the most, would be left a prey to the fraudulent and artful 
practices of evildoers.” 

In Otte vs. Hartford Life Insurance Co., 88 Minn. 423, 93 N. 
W. 608, 97 Am. Rep. 532, it was said by the court: “We do 
not deem it necessary to go further in dealing with this claim 
than to say that, since the insured is to be treated as having dealt 
directly with the company when he.signed the application, the 
insurer took it upon itself to make out the application and to 
answer the questions truthfully; hence it cannot transfer the 
results of its own misconduct to the innocent victim of its 
deception, who parted with his money, in the belief, induced by 
defendant, that he was obtaining indemnity; nor can we hold 
that the insured was bound to suspect a dishonest purpose on 
the part of the insurer, contrary to the dictates of good faith 
and all rules of legal presumption, and hence required to in- 
stitute an inspection of the policy upon its receipt to ascertain 
if he had been deceived.” 

As stated in the outset, the authorities on this question are 
not harmonious, and it would serve no useful purpose, and would 
protract this opinion to an unjustifiable length, to cite all the 
authorities pro and con. It is sufficient to say that the decision 
of the United States Supreme Court is controlling on this court 
in all cases where the rights of the parties attached and became 
fixed prior to statehood. Northern Assurance Co. vs. Grandview 
Ins. Co., 183 U. S. 398, 22 Sup. Ct. 133, 46 L. Ed. 213; Id., 
73 Neb. 149, 102 N. W. 246; Bidwell vs. Astor Mutual Insur- 
ance Company, 16 N. Y. 263; Copeland vs. Dwelling House 
Insurance Company, 77 Mich. 554, 43 N. W. 991, 17 Am. St. 
Rep. 414; N. British Insurance Company vs. Steiger, 26 Ill. 
App. 228; Barnes vs. Hekla Fire Insurance Company, 75 Iowa, 
11, 39 N. W. 122, 9 Am. St. Rep. 450; Miotke vs. Milwaukee 
Mech. Insurance Company, 113 Mich. 166, 71 N. W. 463; 
Bennett vs. Mass. Mutual Life Insurance Co., 107 Tenn. 371. 
64 S. W. 758; Burson vs. Fire Association of Philadelphia, 136 
Pa. 267, Atl. 401, 20 Am. St. Rep. 919; Thackery M. & S. Co. 
vs. American Fire Ins. Co., 62 Mo. App. 293; German Fire 
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Ins. Co. vs. Guech et al., 130 Ill. 345, 23 N. E. 112,6 L. R. A. 
838; Franklin vs. Atlantic Fire Ins. Company, 42 Mo. 456; 
Michigan Mutual Life Ins. Co. vs. Leon, 138 Ind. 636, 37 N. 
E. 584. 

Defendant evidently knew little of the complexities of life 
insurance. He was a member of the same lodge as plaintiff, and 
depended upon the representations made by him as to what 
character of policy he would receive; in fact, was assured by 
plaintiff that he knew exactly the character of policy defendant 
wanted, and that he would get it for him. 

No better evidence of the fraud practiced is to be found than 
in the letters written by plaintiff, who, it seems, was a general 
agent, on March 3d and 21st, in which he still knowingly mis- 
represented the facts as to the character of the policy there- 
tofore taken out on the life of defendant’s wife, and the ad- 
mission of plaintiff that it was not necessary to employ a 
lawyer. That defendant relied implicity upon the promises and 
representations of plaintiff, there is no doubt. Having relied 
on these representations, it cannot be said that he was charged 
with the duty of having read and explained to him the terms 
and conditions of the policy received. 

He had the right to rely upon his contract, and to believe 
that the policy received was of the kind for which he had con- 
tracted; certainly it was not incumbent upon him to suspect 
that he had been or was about to be wronged, and that another 
and radically different policy would be or had been delivered 
him. The defendant’s illiteracy, taken in connection with the 
fraud practiced upon him by plaintiff, presents a different state 
of facts from that found in many of the reported cases holding 
to the contrary doctrine. 

In State Insurance Co. vs. Gray, 44 Kan. 741, 25 Pac. 221, 
both the insured and his wife were old, feeble, and illiterate. 
The insured signed the aplication and premium notes by marks, 
and afterwards retained in his possession the policy received. 
He could neither read or write. Horton, C. J., speaking for 
the court, said: “It ought not to be held that a person not able 
to read or write, by merely holding a policy in his possession 
which contains his application, signed with his mark, thereby 
approves the action of the agent or solicitor in falsely or im- 
properly taking his application, and becomes, by such holding 
such policy, a participant in the fraud committed by the agent 
or solicitor.” In the foregoing case, the judgment of the 
district court in favor of the insured was affirmed. 

In the case of Lewis vs.Mutual Reserve Fund Loan Asso- 
siation, 27 South. (Miss.) 649, the court says: “How can it 
be inexcusable negligence not to read, when one cannot read? 
How can one be bound by an obligation he never signed, and 
whose contents he never knew?” 

In Cooley’s Briefs on the Law of Insurance (volume 3, p. 
2574), it is said: “The principle that the insured is not bound 
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to know the contents of the application, and may rely on the 
agent’s assurances that his answers have been correctly written, 
will, of course, apply with special force where the insured is 
illiterate and unable to read, or is ignorant of the language”— 
citing cases. . 

In Caldwell vs:*Life Insurance Company of Virginia, 140 N. 
C. 100, 52 S. E. 252, it is said in the syllabus: ‘Where an 
illiterate woman was induced to: take out life insurance by the 
agent’s representations that she could ‘draw out’ her claim 
at the end of ten years, where in fact the policy as written gave 
her no such privilege, she could, on discovering the fact, re- 
cover the money paid as premiums.” Continental Ins. Co. vs. 
Ruckman, 127 Ill. 364, 20 N. E. 77, 11 Am. St. Rep. 121; 
Phoenix Insurance Co. vs. Golden, 121 Ind. 524, 23 N. E. 503; 
Home Insurance Company vs. Sylvester, 25 Ind. App. 207, 57 
N. E. 991; Hartford Fire Insurance Co. vs. Haas, 87 Ky. 531, 
9 S. W. 720, 10 Ky. Law Rep. 573, 2 L. R. A. 64; State 
Insurance Company. vs. Jordan, 29 Neb. 514, 45 N. W. 792; 
Omaha Fire Insurance Co. vs. Crighton, 50 Neb. 314, 69 N. W. 
766; Hayes vs. Saratoga & W. Fire Insurance Co., 81 App. 
Div. 287, 80 N. Y. Supp. 888; Home Circle Society No. 1 
vs: Shelton (Tex. Civ. App.) 81 S. W. 84; ‘Sullivan .vs. 
Pheenix Insurance Company, 34 Kan. 170, 8 Pac. 112; State 
Insurance Company vs. Gray, 44 Kan. 731, 25 Pac. 197; Kansas 
Farmers’ Fire Ins. Co. vs. Saindon, 52 Kan. 486, 35 Pac. 15, 
39 Am. St. Rep. 356; La Marche vs. New York Life Insurance 
Co., 126 Cal. 498, 58 Pac. 1053. 

[4] Discovery of the fraud was made in) March, whether 
before or after the letters of March 3d and 2ist, the record 
does not show. We find in these letters plaintiff’s reassurance 
of the terms of payment of the wife’s policy, which had matured 
by her death, and which reassurance was untrue. Maher vs. 
Hibernia Ins: Co., 67 N. Y. 283; German Ins: Co. vs. Davis, 
6 Kan. App. 268, 51 Pac. 60. It should be kept in mind that 
both policies were believed by the insured to be alike in respect 
to the time and manner of payment, and this assurance of how 
his wife’s policy should be paid was equivalent to the same rep- 
resentations concerning his own policy. 

In Cottrill. vs. Krum, 100 Mo. 400, 13 S. W. 753, 18 Am. 
St. Rep. 549, the court said: “To use the language of another: 
‘The doctrine of notice has no application, where a distinct 
representation has been made. A man to whom a particular 
and distinct representation has been made is entitled to rely 
on the representation, and need not make any further inquiry, 
although there are circumstances in the case from which an 
inference, inconsistent with the representation, might be drawn.’ 
Kerr on Fraud, p. 80. ‘No. man can complain that another 
has relied too implicitly on the truth of what he himself stated.’ 
Kerr on Fraud, p. 81. The same general principle has been 
expressed by this court in the following terms: ‘It is no ex- 
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cuse for, nor does it lie in the mouth of, the defendant to aver 
that plaintiff might have discovered the ‘wrong, and prevented 
its accomplishment, had he exercised watchfulness, because this 
is but equivalent to saying: “You trusted me; therefore I 
had the right to betray you.”’ Pomeroy vs. Benton, 57 Mo. 
531. The same idea is expressed in another opinion thus: 
‘We doubt if it is equity to allow a sharper to insist on the 
fulfillment of his bargain, on the ground that his victim was 
so destitute of sagacity as to make no further inquiries.’ Wan- 
nell vs. Kem, 57 Mo. 478.” 

Where it is sought to enforce a contract, and a plea of fraud 
is interposed, the defense will be sustained, even though the 
defendant may have been wanting in ordinary prudence in 
relying on the representations of the other contracting party 
as to the tenor or contents of the writing; the rights of innocent 
parties not intervening. They might still insist that it was not 
their contract. Smith on the Law of Fraud, § 250; Maxfield 
vs. Swartz (1890) 45 Minn. 150, 47 ‘N. W.; 448, 10 L. 
Rk. A. 606; Aultman vs. Olson, 34 Minn. 450, 26 N. W. 
451; Frohreich vs. Gammon, 28 Minn. 476, 11 N. W. 88; 
Miller vs. Sawbridge, 29 Minn. 442, 13 N. W. 671; Albany 
City Sav. Inst. vs. Burdick, 87 N. Y. 40; Linington vs. Strong, 
107 Ill. 295. : 

It is said in Bigelow on Fraud (page 534): “Where the 
parties do not stand upon an equal footing, the objection to 
a plea or claim of false representations that the party with whom 
they were made was ‘negligent’ in not making inquiry or ex- 
amination has still less force, and would nowhere be allowed. 
This rests upon the just and salutary ground that the injured 
party in such a case is in the power, to a greater or less extent, 
of the wrongdoer, so as to be more easily imposed upon than if 
he were standing at arm’s length and acting upon an equal foot- 
ing with him.” 

In McCarthy vs. New York Life Insurance Co., 74 Minn. 
530, 77 N. W. 426, the court lays down this rule: “The next 
contention is that, if plaintiff was deceived by the representations 
of the agent, it was the result of his own folly or negligence; 
for, if he had taken the least pains to examine or read the 
application when he signed it, or the policy when he accepted it, 
he could and would readily have discovered the falsity of the 
representations. If there is anything well settled by the 
decisions of this and other courts, it is that, as between the 
original parties to a contract, one who has intentionally de- 
ceived the other to his prejudice is not to be heard to say, in 
defense of the charge of fraud, that the innocent party ought 
not to have trusted him. It does not lie in the mouth of the 
party guilty of making the false representations to say to the 
other party, ‘You were a fool, or negligent in believing and 
relying upon my statements.’ ” 

In Bennett et ux. vs. Massachusetts Life Ins. Co., 107 Tenn. 

Vol. -XLI.—46. 
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371, 64 S. W. 758, Wilkes, J., in passing upon this question, 
said: “We think that the suit was brought with sufficient 
promptness after the facts were discovered; and the principal 
difficulty is in the fact that the complainant did not examine 
the written answers at the time they were made, and not within 
two years thereafter, although a copy of them was in his pos- 
session during that time. Reposing confidence in the examiner, 
and assuming that he wrote the answers correctly, the com- 
plainant neither read the medical examination when it was made, 
nor until two years or more thereafter, when he became aware 
of the fraud, and thereupon sought to avoid it.. While it was 
an act of negligence in complainant not to have examined the 
writing, it was negligence superinduced by the confidence which 
he reposed in the medical examiner, and this enabled the com- 
pany to practice the fraud upon the assured. We think that, 
whatever might be the rights of third persons growing out of 
this matter, it does hot lie in the mouth of the company, upon 
the one hand, to confess its fraud, and, on the other, to say that, 
‘you are estopped to rely upon that fraud, because you have 
not more promptly discovered it.’ As a matter of common 
observation, even good business men do not examine the various 
conditions and statements in their policies, as they should; 
but we think that when the fraud is virtually confessed, and 
from the very nature of the case must have been premeditated 
and designed, it would be going too far to hold that, because 
the assured was lulled and misled by his confidence in the agent 
of the assurer, the company can take advantage of this to make 
its own fraud effective.” It is but the assertion of the prin- 
ciple that it does not lie in the mouth of the one guilty of fraud, 
and who in court confesses thereto, to say: “That, having acted 
on the fraudulent representations, you yourself are estopped.” 

[3] It is no answer to say that “for some reason the 
company did not see fit to issue him a policy, but did send him 
a 20-year annuity policy.” Defendant did not contract for such 
a policy, but, on the contrary, was somewhat insistent on the 
kind of policy he wanted. No notice was furnished that a 
very different policy was sent him. He relied fully—as he 
had a right to do—upon the representations of the plaintiff, 
and, when the fraud was discovered, acted promptly in return- 
ing the substituted policy. He has been guilty of no wrong; 
neither is any negligence imputable to him for not doing some- 
thing concerning which he knew nothing. The doctrine of 
estoppel can never be properly invoked in such a case, and it 
was error in the trial court to direct a verdict for plaintiff. 

The judgment of the lower court should therefore be re- 
versed, and judgment rendered for plaintiff in error. 


Per CuRIAM. 
Adopted in whole. 
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JUNIOR ORDER UNITED AMERICAN MECHANICS 
vs. RINGO.* 
(Court of Appeals of Kentucky.) 


ACTION ON BENEFIT CERTIFICATE—BURDEN OF PROOF. 

In an action on a benefit certificate, a defense that recovery could not 

be had on the certificate because of the use of intoxicating liquor 

by the insured was affirmative in its nature, and the burden of proof 
was upon defendant to sustain it. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


* Decision rendered, Feb, 6, 1912. 143 S. W. Rep. 22. 


—__—_—o+@—_—_ 


SUPREME LODGE OF THE FRATERNAL BROTH- 
ERHOOD vs. JONES.* 


(Court of Civil Appeals of Texas. Texarkana.) 


MUTUAL BENEFIT INSURANCE—MISREPRESENTATIONS. 

A question to assured, in his application for membership in defendant 
fraternal benefit society, as to whether he had been rejected within 
six months, must be held to refer to rejection by defendant; the ques- 
tions preceding and following such question relating to matters con- 
cerning membership in defendant order. 


(For other cases, see Insurance, Cent. Dig. §§1859-1865; Dec. Dig. § 723.) 


MUTUAL BENEFIT INSURANCE—ACTION ON POLICY—ES- 
TOPPEL. 

An applicant for life insurance in a fraternal order stated, in answer to 
a question in his medical examination as to whether he had there- 
tofore made application to and been rejected by any other order, that 
he had applied for membership in another order, but had not, as yet, 
heard from such application. The medical examiner wrote in the 
space reserved for the answer to such question the word “no.” The 
applicant signed the report without reading it. Held, the medical 
examiner was the agent of the companv and not of ‘the applicant, 
and the applicant was not bound by the answer; the company being 
estopped to assert its falsity as a defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—EVIDENCE. 


Evidence, in an action on a benefit certificate, held to show that the in- 
sured acted in good faith in answering a question put to him by the 
medical examiner of the order as to his prior rejection for member- 
ship in other orders. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


MUTUAL BENEFIT INSURANCE. 
Though an applicant for insurance, in answer to a question in his medical 


* Decision rendered, Jan. 10, 1912. Rehearing denied, Jan. 25, 1912. 
143 S. W. Rep. 247. 
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examination, which required the answer of “yes” or “no,” as to 
whether he had previously been rejected for membership in other 
orders, failed to disclose that a local examiner of another order had 
told him that his application would probably be rejected, his certificate 
was not invalidated, where the local examiner had no authority to 
reject his application, and the opinion of such examiner was not 
contemplated by the question. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


MUTUAL BENEFIT INSURANCE—EVIDENCE. 


Evidence, in an action on a benefit certificate, held to sustain a finding 
that the insured died of apoplexy, and not from a disease with which 
he was afflicted at the time of his application for insurance, and which 
he failed to disclose. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


—_—_—_¢oee——_— 


SHULTICE vs. MODERN WOODMEN OF AMERICA 
(Supreme Court of Washington.) 


FRATERNAL INSURANCE—AGENCY. 


A foreign fraternal beneficiary society maintaining subordinate lodges 
called camps and declaring in its by-laws that no local camp, nor 
any of its officers, may waive any by-law, and that the clerk of the 
local camp is the agent of the camp, and not of the society, is liable 
on a certificate where it, through the clerk of a local camp, acting as 
collector of assessments, received and retained assessments after 
the suspension of the member for nonpayment, with knowledge that 
the member was not in good health, since the question of agency 
- governed by the law, and not by any contract evidenced by the by- 
aws. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


FRATERNAL INSURANCE—KNOWLEDGE OF AGENT—EFFECT. 

Where a fraternal beneficiary society maintaining subordinate lodges 
called camps is bound by the acts of local officers of camps, the 
knowledge of local officers is the knowledge of the society, whether 
the facts are communicated to it or not. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


FRATERNAL INSURANCE—BY-LAWS—WAIVER. 


Where a fraternal beneficiary society maintaining subordinate lodges 
called camps accepted past-due assessments with knowledge of the 
suspension of a member, and with knowledge, through its agent, of 
the fact that the member was insane, and thereafter accepted and 
retained monthly assessments to the date of his death, it waived its 
by-laws limiting the right to reinstatement to those in good health. 

(For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.) 


* Decision rendered, Jan. 20, 1912. 120 Pac. Rep. 531. 
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KNIGHTS OF MACCABEES OF THE WORLD vs. 
JOHNSON.* 
(Court of Civil Appeals of Texas. Texarkana.) 


MUTUAL BENEFIT INSURANCE—SUICIDE—EVIDENCE. 

In an action on an insurance policy, evidence held sufficient to sustain 
a finding by the jury that the deceased did not step in front of the 
train by which he was killed with suicidal intent. 

(For other cases, see Insurance, Dec. Dig. § 819.) 


* Decision rendered, Jan. 26, 1912. On motion for rehearing, Feb 1, 
1912. 143 S. W. Rep. 718. 


— i ae 


LONGER vs. CARTER.* 


(Supreme Court of Arkansas.) j 

MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 

Where the beneficiary was subject to change under the by-laws of a 
mutual benefit association, the original beneficiaries had no vested 
interest in the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.): 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARIES: 
—PERSONS ENTITLED TO OBJECT. 


Where the by-laws of a mutual benefit association authorized a change 
of beneficiaries, only the association may question the right of a new 
beneficiary to be selected as such; the former beneficiary not having 
the right to object, though the new beneficiary does not fall within 
the class specified in the by-laws. We TE PEEL x 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICI 
—PERSONS ENTITLED TO OBJECT. CIARIES 


After the substituted beneficiary in a mutual benefit policy had become 
a party to an action by the original beneficiary against the association, 
all three parties made an agreement that the case should proceed to 
trial, and that, if it be found that the association was liable upon the 
policy, the court should determine which of the parties was entitled 
to judgment. Held, that the association by the agreement merely 
waived its own objection to any alleged ineligibility of the substituted 
beneficiary, and consented to the payment to her, if its liability on the 
policy should be established, and did not transfer to the original bene- 
ficiary its right to object. ; 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


CHANGE OF BENEFICIARY. 
The making of a mark is not the exclusive method of signature by an 


os 
*Decision rendered, Jan. 8, 1912. On rehearing, Feb. 5, 1912. 143 S. 
W. Rep. 575. 
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illiterate, and, where insured’s name was signed to his application 
for change of beneficiaries by the secretary of the insurance associa- 
tion in insured’s presence, it was sufficient. 


(For other cases, see Insurance, Dec. Dig. § 784.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARIES 
—SIGNATURE OF APPLICATION. 

That the name of the local lodge president was signed to an application 
for change of beneficiaries in a mutual benefit certificate without au- 
thority was only an irregularity which the society itself, and not the 
original beneficiary could take advantage of. 

(For other cases, see Insurance, Dec. Dig. § 784.) 

Wood and Hart, JJ., dissenting. 


On Rehearing. 
MUTUAL BENEFIT INSURANCE. 


In an action by the original beneficiary of a mutual benefit certificate 
against a substituted beneficiary and the association, the burden 
was upon plaintiff to show that the certificate made payable to the 
substituted beneficiary was obtained without authority from insured. 


(For other cases, see Insurance, Dec. Dig. § 817.) 


———— —$eg ——_-—_— 


METROPOLITAN LIFE INS. CO. vs. WOLFORD. 
(No. 7,372.)* 
(Appellate Court of Indiana, Division No. 2.) 


ACTIONS—BURDEN OF PROOF. 


To recover upon an industrial insurance policy, which provided that no 
obligation was assumed by the company, unless the insured was alive 
and in sound health at the date of the issuance of the policy, and 
unless he had not been attended by a physician for any serious disease 
or complaint, or had not been afflicted with pulmonary diseases or 
chronic bronchitis, the beneficiary must prove that none of these con- 
ditions had been violated. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


ACTIONS—EVIDENCE. 


In an action upon an insurance policy, issued upon condition that in- 
sured was alive and in good health when the policy was issued, that 
he had not been treated by a physician for any serious complaint, 
and had not had any pulmonary disease, evidence held insufficient 
to support the verdict, because showing a breach of condition, in that 
insured had been treated by a physician for pulmonary tuberculosis 
a few months before issue of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665.) 





* Decision rendered, Feb. 15, 1912. 97 N. E. Rep. 444. 
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HAYNES ws. CITY NAT. BANK OF LAWTON Et At.* 
(Supreme Court of Oklahoma.) 


COMPANIES—ACTIONS—VENUE. 


An action against a nonresident insurance company is properly brought 
in the county of the plaintiff’s residence. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


* Decision rendered, Jan. 9, 1912. 12% Pac. Rep. 182. Syllabus by 
the Court. 


—————- $e @—___—__ 


KNIGHTS OF MACCABEES OF THE WORLD vs. 
HUNTER.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


LIFE INSURANCE—WARRANTIES—VIOLATION. 


A finding that insured “had ulcer of the rectum” was not necessarily in- 
consistent with his answer to a question in his application for a 
benefit certificate as to whether he had ever had piles, by stating he 
had, and gave the details of the attack, including its date, duration, 
and results, and stating that he had had an operation therefor. 


(For other cases, see Insurance, Dec. Dig. § 723.) 


* Decision rendered, Oct. 16, 1909. 143 S. W. Rep. 3509. 


UNITED STATES HEALTH & ACCIDENT INS. CO. 
vs. BATT. (No. 7,470.)* 
(Appellate Court of Indiana, Division No. 2.) 


ACTIONS—JURISDICTION—STATUTES. 

Under Burns’ Ann. St. 1908, § 4798, making foreign insurance companies, 
doing business in the state, subject to the process of the courts of 
the state in any action founded on any claim by any citizen, the courts 
have jurisdiction of an action on an account stated by a citizen 
against a foreign insurance company doing business in the state. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


* Decision rendered, Jan. 24, 1912. 97 N. E. Rep. 195. 








726 Insurance Law Journal Vol. 41.  [Abpr., 1912. 


SCHWANEKAMP vs. MODERN WOODMEN OF 
AMERICA.* 


(Supreme Court of Montana.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—ENGAGING 
IN oo OCCUPATION—“SALOON”—“BARTENDER” 
—PLEADING. 


An allegation of the answer in an action on a benefit certificate that in- 
sured while a member engaged in the sale of malt, sprituous, and 
vinous liquors to be used as a beverage in the capacity of proprietor, 
agent, and servant—“that is to say, that on or about” a certain date, 
insured ‘ ‘engaged in the occupation of bartender in a saloon in the 
city of B.”—sufficiently alleged a breach of the by-laws providing that 
a member who engages in the manufacture or sale of spirituous or 
malt liquors to be used as a beverage in the capacity of agent or 
servant shall forfeit all rights of membership; a “saloon” being a 
place where intoxicating liquors are sold as a beverage, and a “bar- 
tender” being one who works in a saloon serving the patrons with 
liquid refreshments. 


(For other cases, see Insurance, Dec. Dig. § 815.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6310-6311; vol. 
8, p. 7794.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—VALIDITY. 


Rev. Codes, § 5057, providing that any contract by which one is restrained 
from exercising a lawful trade of any kind is void, only refers to a 
contract which by its terms restrains one from exercising a lawful 
business, the breach of which subjects him to liability, merely declar- 
ing the common law, and does not apply to make void a provision in 
. life insurance policy avoiding it, should insured engage in the liquor 

usiness. 


(For other cases, see Insurance, Dec. Dig. § 722.) 


MUTUAL BENEFIT INSURANCE—FORFEITURES—PROHIBITED 
OCCUPATIONS. 

Merely engaging in a prohibited occupation forfeits a benefit certificate 
under a by-law in terms forfeiting it ipso facto in such event; the 
provision as to forfeiture being self-executing. 


(For other cases, see Insurance, Dec. Dig. § 748.) 





* Decision rendered, Jan. 25, 1912. 120 Pac. Rep. 806. 
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THOMPSON er a. vs. THOMPSON er at. (No.15,440.)* 
(Supreme Court of Mississippi.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—APPLICATION. 


If the certificate, or the constitution or by-laws, of a fraternal benefit 
company, refer to the application, so as to fairly show that the parties 
intended that it should be a part of the certificate, it will be so 
treated. 


(For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF CER- 
TIFICATE. 

Provisions in the constitution and by-laws of a fraternal benefit associa- 
tion, that on receipt of the application and fees a benefit certificate 
shall be issued under seal “and made payable as the member may 
direct in his application,” and that if the statements in the applica- 
tion for membership upon which a benefit certificate was issued shall 
be untrue in any respect the certificate shall be void, have the effect 
to make an application for membership a part of the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.) 


MUTUAL — INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENC 

Evidence in an action on a fraternal benefit certificate held to show that 
the letters “ren” were erased from the word “children” after the 
policy was delivered, leaving the designated beneficiary of a part 
7 the certificate described as “child,” instead of “children.” 


(For other cases, see Insurance, Dec. Dig. § 819.) 


* Decision rendered, Dec. 18, 1911. Suggestion of error overruled, Jan. 
15, 1912. 57 South Rep. 291. 


In RE MUTUAL LIFE INS. CO. of NEw Yorx.* 
(Supreme Court of New York. Special Term. Albany County.) 


MUTUAL LIFE INSURANCE COMPAN Y—TRUSTEES—QUALIFI- 
CATIONS. 

Absence of any provision in the charter of a life insurance company re- 
quiring trustees of the company to be policyholders, together with a 
provision in the charter that the president shall be a member of the 
corporation, and the practical construction of its charter and by-laws 
by the company since its onganization in 1842 (Laws 1842, c. 246), 
requires the construction that the trustees need not be policyholders. 


(For other cases, see Insurance, Dec. Dig. § 35.) 


* Decision rendered, October, 1911. 133 N. Y. Supp. 326. 
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SUPREME LODGE KNIGHTS AND LADIES OF HONOR 
vs. ANDERSON.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—REINSTATEMENT. 


The Supreme Lodge of a fraternal insurance: company which had sus- 
pended a member for nonpayment of his dues cannot, after rein- 
stating him, object that his application for reinstatement was not 
signed personally, but was signed by the secretary of the local lodge. 


(For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.) 


MUTUAL BENEFIT INSURANCE—PAYMENT OF PREMIUMS— 
WAIVER. 


Where a fraternal benefit insurance policy required the prompt payment 
of monthly premiums to the Supreme Lodge, and for insured’s only 
failures, so far as known to the Supreme Lodge, to promptly pay 
his premiums he was suspended, there was no waiver of that provision 
by the Supreme Lodge because the local lodge for a time paid the 
premiums out of the funds set aside to assist unfortunate members, 
and the secretary paid several premiums personally. 


(For other cases, see Insurance, Dec. Dig. § 755.) 


* Decision rendered, Jan. 30, 1912. 142 S. W. Rep. 1060. 


PURYEAR vs. FARMERS’ MUT. INS. ASS’N.* 


(Supreme Court of Georgia.) 


ACTIONS ON POLICIES—ADMISSIBILITY OF EVIDENCE— 
BY-LAWS. 


In September, 1906, a fire insurance company, which assessed its members 
to pay losses, issued a policy which contained a clause providing 
that the liability of the company should cease if the insured should 
neglect to pay any assessment within thirty days after the agent’s 
notices had been issued. The policy declared that the company and 
the insured should be bound by the by-laws; but no by-laws were 
set out or attached, as provided by the act of August 17, 1906 
(Civil Code 1910, § 2471). Held that, on the trial of a suit on. the 
policy, it was error to admit in evidence a clause of the by-laws 
for the purpose of showing the provision as to.the manner of 
issuing notices of assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


FORFEITURE—NONPAYMENT OF ASSESSMENT—NOTICE. 

Where a policy of insurance contains a clause which works a forfeiture 
on failure to pay assessments made to meet losses within thirty days 
after notice, unless there is something to show a contrary intent, 


* Decision rendered, Feb. 15, 1912. 73 S. E. Rep 851. Syllabus by 
the Court. 
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it will be construed to require actual notice; and the mailing of a 
notice which is never received will not work that result. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 
904; Dec. Dig. § 310.) 


FORFEITURE—NONPAYMENT OF ASSESSMENT. 


A provision that such forfeiture shall result from a failure to pay any 
assessment within thirty days “after the agent’s notices have been 
issued,” in the absence of anything further, will not be construed 
to work: a forfeiture for failure to pay an assessment of which 
notice was mailed, but never received. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 
904; Dec. Dig. § 310.) 


ACTIONS ON POLICIES—DIRECTION OF VERDICT. 


There was evidence tending to show these facts; A policy was issued 
to D. Puryear, ~ the insured later received by mail a postal card 
addressed to “C. Per,” containing a notice of an assessment of 
a stated amount; in not believing it to be intended for him and 
at the instance of the ‘company’s agent, he returned it to the company 
by mail, with the request that, if it was for him, they should ‘correct 
it, and the statement that he was ready to pay his assessment. He 
heard nothing. from the company, though its agent. promised to call 
and correct the matter. Held, that in a suit on the policy it was 
error to direct a verdict for the defendant, although the company’s 
secretary testified that he mailed a correct notice after receipt of 
the plaintiff’s letter. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


(Additional Syllabus by Editorial Staff) 
“FRATERNAL BENEFICIARY ORDER.” 


A fire insurance company operating on the assessment plan is not a Stentor. 
nal beneficiary order,” within Civ. Code 1910, §§ 2866-2877, relating 
to such orders. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 
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FIRE. 


COURT OF SPECIAL SESSIONS OF NEW YORK. 





THE PEOPLE OF THE STATE OF NEW YORK 
vs. 


THE SEDDON UNDERWRITING COMPANY.* 


Defendant proceeded against for misdemeanor on information by Dis- 
trict Attorney under the penal provisions of the Insurance Law and 
Section 1199 of the Penal Law for acting within this state as agent 
of an insurance corporation of a foreign country which had not 
been authorized to transact the business of insurance in the state of 
New York and which had not appointed the Superintendent of In- 
surance as its attorney for service of process in this state. 


The defendant, a domestic corporation, negotiated a contract of fire in- 
surance within this state on behalf of a foreign insurance corporation 
not authorized to transact business in this state, upon personal prop- 
erty, consisting of merchandise at the time located in a department 
store in the state of Kentucky and owned by a citizen of that state. 
Negotiations for the insurance were conducted, the premium paid 
and the policy validated by countersignature by defendant and deliv- 
ered in the county of New York. 


Held by Zeller and Fleming, JJ. (Forker, J., dissenting without opinion) 
that the transaction of such business of insurance within the state on 
behalf of an authorized foreign company offended against the penal 
provisions of the Insurance Law and Penal Law and that the residence 
of the assured and the location of the insured property outside of 
the state of New York were immaterial. 


Defendant found guilty as charged. 
ZELLER, J. 

The defendant is charged upon six counts with violation of 
the Insurance Laws, and Section 1199 of the Penal Law of the 
State of New York. 

Section 9 of Chapter 33 of the Laws of 1909 provides that no 
corporation or individual as principal shall transact any insur- 
ance business within this state without having first obtained 
a certificate of authority from the Superintendent of Insurance. 
Section 30 provides for the appointment of an attorney by a 
foreign corporation on whom process may be served in this 
state. It is admitted that the United London & Scottish In- 
surance Company, Limited, a foreign corporation for whom 
the defendant acted and validated its policy of insurance on April 
25, 1910, in favor of the Pierson Dry Goods Company, insur- 
ing the latter in the sum of two thousand dollars against loss 
or damage by fire on stock of merchandise located in Owens- 
boro, Kentucky, has not applied to the Superintendent of In- 
surance of the state of New York for a certificate, and it was 
not at the issuance of the policy mentioned and never was au- 





* Decision rendered, March, 28, 1912. 
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thorized to transact business in this state. That being a fact, 
the defendant could not act as agent for said corporation, because 
Section 50 of Chapter 33 of the Laws of 1909 provides that no 
person or corporation shall act as agent for any foreign corpora- 
tion in the transaction of any business of insurance within. this 
state “unless such corporation shall have fully complied with the 
provisions of this Chapter,” namely, applied to the Superintendent 
of Insurance for a certificate and secured the issuance of such 
by the same. Because of the failure of the principal to comply 
with this statute in getting a certificate from the state Super- 
intendent, the latter, of course, refused to accept a power of 
attorney from the defendant. It was illegal for the principal 
to issue a policy of insurance in this state, it could not legally 
transfer such action to an agent. The Excelsior Grain Binder Co. 
vs. Stayner, 25 Hun, 91. Sedgwick vs. Stanton, 14 N. Y., 289. 

It is elementary that what a principal cannot do himself he 
cannot delegate to another. 

The gravamen of the charge is not the failure to obtain from 
the Insurance Superintendent authority in pursuance of which 
process might be served upon the defendant as an agent of the 
United London & Scottish Insurance Company, Limited, but 
rather the acting of the defendant as such an agent for the in- 
surance company which had not obtained a certificate, and, there- 
fore, could not act as agent for an unauthorized company. 

The business of insuring against loss or damage by. fire is of 
vast consequence, and it is no doubt true that New York is the 
clearing house of insurance involving, as it does, the payment of 
millions every year. 

Is it not because of this enormity of business of insurance 
that the people of this great state who endeavor to protect their 
property by insurance look to the legislative powers to protect 
them against insurers, and particularly against foreign corpora- 
tions? The Insurance Laws of 1899, it seems to me, recognize 
the need of legislation on that score and in positive terms pro- 
vide under what conditions a foreign corporation can do busi- 
ness in this state and under what conditions an agent may act 
for the same. There is practically no contention between the 
learned counsel for the defendant. and the able District At- 
torney as to the facts, except that the defendant practically as- 
sumes that, well knowing that the filing of a power of attorney 
would be refused, there was no need for the application. The 
defendant, however, contends that the insurance laws apply only 
to property within this state, and, for the purpose of insuring 
against loss or damage by fire of property outside of this state, 
the foreign corporation did not require a certificate of authority 
from the state Superintendent, nor was it incumbent upon the 
defendant to file a power of attorney as provided by Section 30. 
In other words, the defendant contends that, under the facts, 
the state has no jurisdiction over the acts of the foreign corpora- 
tion in insuring property without the state, and if the law is 
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construed as contended for by the Superintendent of Insurance, 
it is unconstitutional. It is true that nowhere in the act is there 
mention made of insuring property “without the state.” But, 
query: Is this material? The statute forbids the transacting 
of any business of insurance, either by the principal or agent, 
without having first obtained a certificate from the state Super- 
intendent of Insurance. The issuance of a policy within the 
state of New York by the defendant is the making of a contract 
which is binding upon the insurer and the insured, and is 
a liability which is created under the laws of the state of New 
York. King vs. Sarria, 69 N. Y., 24. Ross vs. Wigg, 34 Hun, 
192. Hodges vs. Shuler, 24 Barb., 68. 

And a more serious question then arises: Can the Legisla- 
ture of one state prohibit the issuance of insurance of property in 
another state, and is the act of the agent of the defendant in is- 
suing a policy of insurance in the state of New York on the 25th 
day of April, 1910, as the agent of the United London & Scottish 
Insurance Company, Limited, affecting property in the state 
of Kentucky, a violation of the insurance laws and a violation 
of Section 1199 of the Penal Law? ‘The defendant claims that 
if applicable to the case at bar it is unconstitutional, because it 
violates the constitutional right of contract.. The transaction of 
business of a foreign corporation in this state is not a matter 
of right. The state may prohibit on such conditions as it deems 
best. American Tel. Co. vs. Western Tel. Co., 67 Ala. 26. 

In Commonwealth vs. Alger, 7 Cushing, 53-58, Chief Justice 
Shaw says: “The Police Power was vested in the Legislature 
by the Constitution to make, ordain and establish all manner of 
laws, either with penalties or without, not repugnant to the Con- 
stitution, as they shall judge for the public good and welfare 
of the Commonwealth and the subjects of the same.” See, also, 
Matter of Application of Jacobs, 98 N. Y., 98-108; People vs. 
Lochner, 73 N. Y. App. Div., 120, and the many cases there 
cited. 

It is an exercise of police power inherent in the state to make 
such rules and regulations respecting property rights necessary 
for the public welfare. Chief Justice White, in the case of 
Hooper vs. The State of California, 155 U. S., 648-656, says: 
“The State of California has the power to exclude foreign insur- 
ance corporations altogether from her territory, whether they 
were formed for the purpose of doing a fire or a marine busi- 
ness. She has the power, if she allows any such companies to 
enter her confines, to determine the conditions on which the 
entry shall be made. And, as a necessary consequence of her 
possession of these powers, she has the right to enforce any con- 
ditions imposed by her laws as preliminary to the transaction of 
business within her confines by a foreign corporation * * * 
The power to exclude embraces the power to regulate, to enact 
and enforce all legislation in regard to things done within the 
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territory of the state.” So, also, in Robinson vs. Hauck, 71 
Mich. 38; Meadowcraft vs. People, 163 IIl., 56. 

And in pursuing that policy, the state may control business 
“clothed with a public interest,” by requiring those doing business 
within her borders to procure licenses or to pay taxes. City of 
Philadelphia vs. Postal Tel. Co., 67 Hun, 21; N. Y. Board of 
Underwriters vs. Whipple 2 N. Y. App. Div. 361. 

In the case of the Commonwealth vs. Vroma, 164 Pa., 306, 
it has been expressly held that legislation forbidding a person, 
partnership or association, to issue any insurance unless expressly 
so authorized by a charter of incorporation does not deny the 
equal protection of the laws. The situation of the property does 
not affect the reason for the rules regulating the business of in- 
surance, and it is not a violation of the Constitution of the 
United States to require a license of persons who transact busi- 
ness of insurance within the state affecting property situated 
in another. The case of Fisher vs. Wood, 187 N. Y., 90-95, 
noted by the defendant, rather sustains the People. Justice 
Haight defines the police powers of the state. He says: “The 
power must be exercised subject to the provisions of both the 
Federal and state Constitution and the laws passed in the ex- 
ercise of such power must tend in a degree that is perceptible 
and clear towards the preservation of the public safety and 
the welfare of the community.” To justify the state in inter- 
posing its authority in behalf of the public, it must appear that 
“the public generally as distinguished from those of a particu- 
lar class” requires such interference. 

It must be conceded that the legislative provisions under which 
foreign corporations are allowed to transact business in this 
state affect the welfare of the whole people. If foreign cor- 
porations are permitted to do business in this state through an 
agent, as in this case, without being subjected to supervision 
over their transactions and examination as to their financial stand- 
ing and without taxation, I fear incalculable injury might result 
to the people. 

The defendant must be adjudged guilty of the charge. 


FLEMING, J., (concurring). 

Upon the trial, the people abandoned the case against Louis 
FE. Seddon, and the complaint as to him was dismissed. As 
to the other defendant, the Seddon Underwriting Company, I 
vote Guilty, as charged. 

The acts complained of were all performed within the state 
of New York, and these acts are forbidden by our laws. The 
state may lawfully exercise jurisdiction over all persons within 
its domains. The defendant was within its domains when it 
aided in effecting insurance in a foreign company of certain 
merchandise situated in the state of Kentucky. The contention 
of the defendant is that the property being thus situated in an- 
other state, the acts charged are not within the purview of the 
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statute, and that if they are, the statute is violative of the Con- 
stitution. 

It seems to me that the situs of the property is merely a cir- 
cumstance that may be considered as bearing upon the question 
as to where was transacted the business of insuring it, but once 
it is clear and certain that all the business of insuring was done 
within the state of New York, it is then immaterial where the 
property was situated, especially in view of the rule that per- 
sonal property has no fixed situs. Perhaps somewhat in line 
with the principle invoked by the people upon this question is 
the case of Newton vs. Bronson, 13 N. Y., 587, wherein it is 
held that the courts of this state having jurisdiction of the per- 
son, could legally compel the execution and delivery of a deed 
to property (real estate) situated in Illinois. I think this case, 
by way of analogy, is authority for the view that it would be 
violent implication to hold that the words of the statute, ex- 
plicity declaring as guilty of a misdemeanor any person not duly 
licensed who aids in the transaction of any business for a foreign 
insurance corporation which has not filed a written appointment 
of attorney in the office of the Superintendent of Insurance, were 
meant to exclude persons who transacted such business with ref- 
erence to property situated beyond the state, or were intended to 
place such persons beyond the jurisdiction of the courts of our 
state. 

And I also think that the case of Fisher Company vs. Woods, 
187, N. Y., 90, cited by the defendant against the constitution- 
ality of the statute in question, is not applicable, the opinion in 
that case declaring that “had the act been for the purpose of 
regulating the business of brokerage, or a statute of frauds, a 
different question would have been presented, but it is neither.” 
It seems to me that the statute upon which this prosecution is 
based is clearly one intended to regulate the business of insur- 
ance, and, therefore, not within the case of Fisher Company vs. 
Woods. 

Foraker, J., dissents; no opinion. 





Spring Garden Ins. Co. of Phila. vs. Brown. 


COURT OF CIVIL APPEALS OF TEXAS. 


Fort WortuH. 


SPRING GARDEN INS. CO. or PHILADELPHIA 
vs. 
BROWN.* 


FIRE INSURANCE—‘STOCK”—“MERCHANDISE.” 


A fire policy on a stock of merchandise for a specified sum, and on 
store and furniture and fixtures for a specified sum which stipu- 
lates that the entire policy shall be void if the subject of insurance be 
incumbered by chattel mortgage, is not invalidated, as to the insur- 
ance of a chattel mortgage on the “stock of merchandise” and im- 
provements, the mortgage not covering the furniture and fixtures; 
“stock,” in mercantile law, being defined as “the goods which a trades- 
man holds for sale or traffic,” and “merchandise” being defined to 
be “the objects of commerce” (quoting 7 Words and Phrases, 6661). 


(For other cases, see Insurance, Cent. Dig. §§ 829-841; Dec. Dig. § 330.) 


Appeal from District Court, Wise County; J. W. Patter- 
son, Judge. 

Action by J. B. Brown against the Spring Garden Insurance 
Company of Philadelphia. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Stay, Stmon & Wywn, for Appellant. 

McMurray & Gerrys, for Appellee. 

SPEER, J. 

This is an action by J. B. Brown against the Spring Garden 
Insurance Company of Philadelphia to recover on a certain fire 
insurance policy covering a stock of merchandise and other 
property belonging to plaintiff; said property being destroyed 
by fire while the policy was in force. A trial was had before 
the court, and a judgment rendered for the plaintiff, from 
which the defendant has appealed. 

The policy of insurance contained the following stipulation: 
“This entire policy, unless otherwise provided by agreement en- 
dorsed hereon, or added hereto, shall be void, if the subject of 
insurance be personal property and be, or become, encumbered 
by chattel mortgage.” The property insured is thus described 
in the policy. “Thirteen hundred dollars on stock of merchan- 
dise consisting principally of groceries, produce, tobacco, cigars, 
feedstuff, chinaware, glassware, tinware, and such other mer- 
chandise as is usually kept for sale in a retail general mer- 
chandise store; ‘all while contained in the two-story wood build- 
ing with shingle roof now and to be occupied as a general mer- 


* Decision rendered, Dec. 23, 1911. Rehearing denied, Jan. 27, 1912. 
143 S. W. Rep. 292. 
Vol. XLIL—47. 
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chandise store and situate No. 9 and 10 on the north side 
of Rock Island street, lot No. 9 and 10, block No. 24, in Boyd, 
state of Texas: Two hundred dollars on store and furniture 
and fixtures, counters, shelving, showcases, desks, safe, letter 
presses and typewriters, while contained in the above-de- 
scribed building.” 

Appellee, during the life of the policy, executed a deed of 
trust on lot 9, block 24, in the town of Boyd, in which instrument 
the following words of conveyance were incorporated, namely: 
“Also the entire stock of merchandise and improvements of 
whatever kind on said lot 9, block 24.” It is the contention or 
appellant that this instrument, creating as it does, in legal effect 
a chattel mortgage on the personal property embraced within it, 
made void the policy in its entirety, or at all events, as to the 
merchandise, if the mortgage did not include the furniture 
and fixtures embraced in the policy. We think it is apparent 
that the entire stock of merchandise, whatever that may mean, 
was included in the mortgage; but it is also equally apparent 
that the improvements referred to in that instrument contem- 
plate only those improvements that were appurtenant to the lot. 
We do not think the phrase, “stock of merchandise,” is com- 
prehensive enough to include the furniture and fixtures cov- 
ered by the insurance policy. “Stock,” in mercantile law, is 
defined to be “the goods or chattels which a tradesman holds 
for sale or traffic.” 7 Words and Phrases, 6661. “Merchan- 
dise” is defined by Webster to be “the objects of commerce; 
whatever is usually bought and sold in trade or market or by 
merchants; wares; goods; commodities.” Hein vs. O’Connor, 
15 S. W. 414; Kent vs. Liverpool & London Ins. Co., 26 Ind. 
294, 89 Am. Dec. 463. Indeed, the policy of insurance itself 
recognizes the distinction between the “stock of merchandise” 
and “furniture and fixtures,” such as “counters, shelving, 
showcases, desks, safes, etc.”” It remains to be seen if the 
execution of a chattel mortgage covering the stock of mer- 
chandise, and not including the furniture, makes void, either in 
whole or in part, the policy. 

This question, we think, is decided by the case of Bills vs. 
Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 
706, 47 Am. St. Rep. 121. The policy of insurance considered 
in that case contained the following stipulation: “This entire 
policy shall be void if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” _ The policy 
covered a ginhouse and machinery in the sum of $1,430, $370 
of which covered the ginhouse. The ginhouse was situated 
upon a tract of land leased by the insured. All of the property 
was destroyed by fire, and the Supreme Court held that the con- 
tract was an entirety; and, furthermore, that, since “the sub- 
ject of insurance” consisted of the house and machinery, the 
forfeiture clause did not apply, and the policy was not breached. 
The stipulation of the policy under consideration is almost, if 
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not entirely, identical, as it affects the divisibility of the contract. 
“The subject of insurance” consisted of a stock of merchandise 
and certain furniture and fixtures. The mortgage, viewed in 
the most favorable light to appellant, covered only a part of the 
subject of insurance. The policy does not provide for a for- 
feiture, in whole or in part, if part only of the subject of insur- 
ance be or become incumbered with a chattel mortgage. The 
underlying principle for such a construction is clearly expressed 
in the Supreme Court authority just cited. 

These conclusions dispose of every assignment, save those 
contending that the evidence shows appellee burned his building; 
and that he did not keep a correct set of books, as required 
by the terms of the policy. Upon these issues, the evidence con- 
flicted, and the finding of the court is not without sufficient 
evidence to support it. 

The judgment is, in all things, supported by the evidence, and 
the record presents no error. The judgment is affirmed. 


—_—_—--@+@—_—__—_ 


UNITED STATES CIRCUIT COURT. 
S. D. New York. 


KLINE BROS. & CO. 
vs. 
ROYAL INS. CO., Limitep.* 


AVOIDANCE OF POLICY FOR BREACH OF CONDITION—IN- 
CUMBRANCE. 

A corporation was formed by tobacco growers to conduct a warehouse 
for the storage, packing, and sale of tobacco delivered to it by the 
incorporators. Defendants issued policies of insurance to the cor- 
poration, insuring it “on leaf tobacco * * * their own or held 
by them in trust or on commission or sold*but not delivered, while 
contained in the * * * building * * * occupied as a tobacco 
ware and packing house.” One of the incorporators had purchased 
the tobacco of another grower, which he afterward delivered to the 
company’s warehouse. Subsequently, after some of the policies were 
issued and before the issuance of others, he executed a chattel mort- 
gage on such tobacco to the seller to secure a part of the pur- 
chase price. The policies contained the usual clause making them 
void if the property was or should be incumbered by the insured or 
with his consent. Held, that whether the corporation became the 
owner of the tobacco delivered to it, or held the same as factor or 
other bailee for the growers, as to which there was some question, 
the validity of the policies was not affected by such mortgage to 
which it was not a party, and did not consent. 


(For other cases, see Insurance, Dec. Dig. §§ 283, 330.) 


* Decision rendered, July 10, 1911. On rehearing, Dec. 1, 1911. 192 
Fed. Rep. 378. 
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CONSTRUCTION OF POLICY—COVENANT FOR “INVENTORY.” 


A covenant in a policy issued to a corporation conducting a tobacco 
warehouse covering the tobacco therein, which required the insured 
to keep “a complete itemized inventory of stock on hand, showing 
grades and brands,” did not require such inventory to contain a 
statement of values which were readily ascertainable from the 
statement of grades-or brands. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3754, 3755.) 


ACTION ON POLICY—DEFENSES—BREACH OF COVENANT 
—BURDEN OF PROOF. 
Breach of a covenant in a policy that insured will keep its books in an 


iron safe is a defense in an action on the policy, and must be proved 
by defendant. 


(For other cases, see Insurance, Cent. Dig. § 1655; Dec. Dig. § 646.) 


VALIDITY OF CONTRACT—CONTRACT WITH UNAUTHOR- 
IZED AGENT—RATIFICATION AFTER LOSS. 


A contract for insurance made by an unauthorized agent on behalf of 
his principal on which the premium has not been paid is not binding 
on the insurer before the principal has ratified, nor can it be bound 
by a ratification or a tender of the premium by the agent after the 
occurrence of a fire which has destroyed the subject of insurance, 
and which fact is known to both parties. 


(For other cases, see Insurance, Dec. Dig. § 142.) 


ACTION ON POLICY—ATTORNEY’S FEE—STATE STATUTE. 


A state statute providing for the allowance of an attorney’s fee to a 
plaintiff on recovery in an action on an insurance policy relates 
solely to a matter of procedure, and does not govern in an action 
in another state. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


At Law. Actions by Kline Bros. & Co. against the Royal 
Insurance Company, Limited, against the London & Lancashire 
Fire Insurance Company, against the Liverpool & London & 
Globe Insurance Company, Limited, and against the Insurance 
Company of North America. On motions for directed verdict. 
Verdict for plaintiff in the first two cases, and for defendants in 
the last two. 

See, also, 184 Fed. 969. 


Friep & Czak1, for Plaintiff. 

T. A. Hammonp, HeErsert D. Mason, and RANDOLPH W. 
Cups, for Liverpool & London & Globe Ins. Co., Ltd., and 
Insurance Co. of North America. 

HARTWELL CABELL, for London & Lancashire Fire Ins. Co. 

Carpozo & NATHAN, for Royal Ins. Co., Ltd. 


Hanp, D. J. 
These are four actions upon fire insurance policies issued by 
four different companies. Various defenses are interposed by 
the defendant companies, of which not all apply to every defense. 
The most convenient way will be to take up the defenses as 
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such, noting in each case those defendants to which each defense 
a lies. 

Prirst Defense. That the policies were issued before the or- 
ganization of the plaintiff. 

[1] The policy to the Royal Insurance Company was issued on 
July 22, 1908. The organization papers of the plaintiff were filed 
in the Secretary of State’s office at Tallahassee on July 3oth, 
and on the 31st of August letters patent were issued by the 
Governor and Secretary of State. Therefore the legal existence 
of the corporation dates from the 31st day of August, 1908. 
I have not been able to appreciate the force of the defendant’s 
suggestion that the date of the first meeting of the directors 
December 16, 1908, had any materiality. Much has been said 
about the de facto existence of this corporation, but that doctrine 
can play no part here. - There are no cases, so far as I know, 
in which it is held that the incorporators’ mistake as to the time 
when the corporate existence begins will supply for the time being 
any of those formalities, upon which alone the state creates the 
legal entity. The judge below seems to have so thought in 
Whitney vs. Wyman, tor U. S. 392, 25 L. Ed. 1050, but it was 
not on appeal so treated. In the case at bar, however, it affirma- 
tively appears that both Kline and Love knew that there was no 
corporation in existence on July 22, 1908, so that the point can- 
not arise as to the Royal policy. As to the London & Lancashire 
Insurance Company, it does not appear whether they supposed 
the filing of papers on July 30th effected an incorporation, nor 
is it in the least material whether or not they did. The doctrine 
of de facto corporations only helps out a corporation in whose 
organization there has been some defect after the incorporators 
have bona fide completed all the steps that they meant to take. 
It implies that they have in good faith completed the organization 
so far as they understand the statutory requirements, but that 
their understanding of those requirements is defective. In the 
case at bar whoever had charge of the organization of the cor- 
poration understood perfectly well what were the requirements of 
the law and completely fulfilled them so that the corporation when 
it was organized was regular to the letter. Kline, who was 
one of its agents, if he did suppose it to have been organized on 
July 30, 1908, simply made a mistake of the law, but that personal 
mistake of his did not create the corporation any sooner than it 
would otherwise have come into being. The case must, therefore, 
be determined upon the theory that at the time when each policy 
was made there was no corporation. Now I agree that the per- 
son insured was the corporation, and not the associates. Kline so 
swears in his version of the talk between himself and Love, and 
Love is not produced, nor is any reason given for his silence. 
That testimony is competent evidence to show what the parties 
meant by the words “Kline Bros. Co.” or “Kline Bros. & Co.” 
which they used in the policies. Besides, it was quite natural that 
Kline should think the corporation would be soon organized, and 
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that it was more convenient to take out the policies in the name of 
the corporation. Perhaps Kline thought that by August 19th 
the corporation was already formed, in which case it would have 
been the proper person to insure. 

The defendant’s answer to this is that it was inconsistent with 
an intention to insure the corporation not yet formed, at the same 
time to intend to insure the goods immediately, as Kline very 
frankly says that he intends to do. This argument, however, 
confuses intention with purpose, once we assume, as we must, 
that they expressed the intention of insuring the corporation. If 
with that specific intent they erroneously thought that the policy 
would cover the goods at once, it was only a mistake of theirs 
as to the legal consequences of their acts, which does not change 
the actual consequences that the law will attribute to them. Jf 
they agreed to insure the corporation and only the corporation, 
the only insurance they effected was of the corporation, whether 
or not they expected that such an insurance would do more than 
in law it actually would. 

What, then, was the effect of issuing two policies insuring the 
corporation before it existed? If the corporation subsequently 
ratified the agreement, it became theirs as much as though origi- 
nally authorized while the corporation was in existence. Stanley 
vs. Chester & Berkenhead Ry. Co., 9 Simon, 264; 3 Myl. & Cr. 
773; Whitney vs. Wyman, ror U. S. 392, 25 L. Ed. 1050; Rogers 
vs. N. Y. & T. L. Co., 134 N. Y. 197, 32 N. E. 27; Seymour vs. 
G. F. C. Ass’n, 144 N. Y. 333, 39 N. E. 365, 26 L. R. A. 859. In 
the case at bar the corporation certainly ratified the contract on 
December 16, 1908, when Kline’s accounts were passed. More- 
over, even if, as president and manager of the company, Kline 
could not virtute officii take out insurance, the corporation ratified 
the policies by inaction after the corporation was formed, for they 
were in the corporation’s possession. It is of no consequence, 
however, to determine when the ratification occurred at the 
earliest, for it certainly occurred before any fire. 

Second Defense. The mortgage by Kline to Littmann. 

[2] This defense is urged by all the defendants. On June 15, 
1908, Littman, who was one of the original growers under the 
contract of April 15, 1908, made a contract for the sale of all his 
tobacco to Kline, at which time the tobacco had not been delivered 
at the warehouse. Any rights which Kline got by virtue of the 
agreement were subject to the prior agreement of April 15, 1908, 
to which both were parties, and any rights which Littman’ got 
by the chattel mortgage of Kline on February 9, 1909, to secure 
a part of the purchase price, were similarly subject to the same 
conditions. The contract of April 15, 1908, has been the occasion 
of some discussion at the bar, and there are two possible in- 
terpretations which will fit it, between which, for the purposes 
of this cause, I do not think that it is necessary to decide. The 
first is that the corporation upon delivery got title to all tobacco 
sent to the warehouse by any of the adventurers, and that the 
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latter retained at most only such interest in it as was necessary 
to protect them for the payment of the purchase price of 60 
cents a pound. The other is that the corporation remained, as 
it were, the factor, or agent of some less definite kind, not vested 
with title, but authorized to sort, cure and pack the tobacco, to 
sell it, and to collect and distribute the proceeds as indicated by 
the agreement of April 15, 1908. In the first case the corporation 
insured its own tobacco when it did insure; in the second case, 
it insured the adventurers’ tobacco which it held in a more or 
less anomalous agency and under some sort of bailment. 

These being the possible relations of the parties, what effect, 
if any, upon the insurance had Kline’s mortgage back to Littman 
on February 9, 1909, which was to secure a part of the purchase 
price of sixty cents between them? All the policies are taken 
out in this form :— 

“Does insure Messrs. Kline Bros. Co. (or Kline Bros. & Co.) 
* * * to an amount not exceeding * * * to the follow- 
ing described property * * * on leaf tobacco * * * 
their own or held by them in trust or on commission or sold but 
not delivered, while contained in the * * * building 
* * * occupied as a tobacco ware and packing house.” 

This form of policy has received construction several times by 
the courts, and is that especially adapted to the purposes of 
factors and commission merchants who frequently wish to cover 
a more or less fluctuating stock of merchandise in which they may 
have every sort of ownership. It was an apt description of the 
relations in this case between the corporation and the growers, 
whether the title was in the corporation, held in trust to the ex- 
tent of the growers’ lien upon it, or was in the growers, the cor- 
poration being only a factor to sort, pack, and sell the goods. 
Was the subject of insurance incumbered by a chattel mortgage? 
If the title was in the corporation, this could not be so, for Kline 
had power to mortgage only what he had title to, and he had no 
interest upon that assumption except an interest in the proceeds 
to the extent of the purchase price and perhaps a corresponding 
equitable interest in the rest prior to sale. If, on the other hand, 
the title remained in the growers, then Kline’s mortgage did 
incumber the property. Did that incumbrance fall within the 
terms of the covenant? The covenant means that the subject 
of insurance must be incumbered by the insured or with his 
consent. Hosford vs. Hartford Ins. Co., 127 U. S. 404, 8 Sup. 
Ct. 1202, 32 L. Ed. 198. Assuming the title to have been still in 
Kline, still the corporation was the insured and the corporation 
did not make the incumbrance, nor did it consent to the incum- 
brance. There has been much talk of whether Kline’s connection 
at the time with the corporation, he, although no longer pres- 
ident, being a director and vice president, was a notice to the 
corporation. That is of no consequence because notice is one 
thing and consent is another, and inaction after notice cannot 
become consent unless under circumstances which call for action. 
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Here there was absolutely no call for action by the corporation, 
if it did have notice of the mortgage. Whether or not the title 
was in the corporation, it had no interest in conveyances or mort- 
gages by one of the growers to a third person. The meaning of 
the rule in Hosford vs. Hartford Insurance Company, supra, 
is that the objectionable conveyance must be such as requires 
some affirmative act of the assured, for in that case the lien arose 
from the assured’s inaction; i. e., his failure to pay those taxes. 
The question of notice is therefore irrelevant. 

Nor is this merely a formal way to treat the defendants’ rights. 
Such policies are necessarily ambulatory, and are so intended. 
Thus in Waring vs. Indemnity F. I. Co., 45 N. Y. 606, 6 Am. 
Rep. 146, the words, “sold but not removed,” were held to cover 
goods sold after the policy took effect. The same thing has been 
held as to the words, “For whom it may concern,” which are 
kindred to the words in this policy. Hagan vs. Scottish Ins. Co., 
186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229. Indeed, it has 
been said, though quite obiter, that the phrases are equivalent, 
per Oakley, J., in De Forest vs. Fulton Fire Ins. Co., 1 Hall 
(N. Y.) 136, and per Fullerton, J., in Lee vs. Adsit, 37 N. Y. 
go. It therefore makes no difference whether the mortgage was 
already on the property before the policy was issued or was put 
on afterwards, and, if those policies are not void in which there 
was an incumbrance on the property when the policy was issued, 
neither will the earlier policies be void, although the mortgage 
was made after they were issued. As to all these policies, the 
theory is that to permit changes in ownership or by incumbrance 
will increase the moral hazard. Under these circumstances, there 
is no room for such a consideration because moral hazards pre- 
suppose some right of personal selection, and the very form of the 
policy precludes selection, beyond the insured. The insured is 
the factor, or commission merchant, who by the express words 
of the parties is insured, not only for himself, but for all sorts 
of other people in various relations and all wholly unknown to 
the insurer. When the contract thus precludes any personal re- 
lation except in the case of the factor, one cannot speak of an 
increase in moral hazard resulting from some change in the 
ownership among the unknown beneficiaries. The only selection 
which the insurer asks, is of the factor whose customers he in- 
sures. It may well be that selection will protect him somewhat 
since a man is somewhat known by the business company he 
keeps, but, whether it does or not, that is all he has asked for, 
and all he should get.. There is then no substantial merit what- 
ever in the defendant’s contention. I have already shown that 
under Hosford vs. Hartford Ins. Co., supra, it has no formal 
validity as mere matter of verbal construction, and the neces- 
sary result is that the defense fails. 

Third Defense. The iron-safe clause. 

This defense applies to only the first two policies, because the 
last two had not been in existence thirty days, and the warranty 
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is a covenant, and not a representation. The clause in question 
is in three parts: First, the agreement to keep an inventory; 
second, to keep books of sale and shipment; third, to keep the 
books in a safe. 

[3] The inventory is described in these words: “A complete 
itemized inventory of stock on hand, showing grades and brands.” 
In compliance with this, the assured kept two books showing the 
number of each bale with the size of the leaf, the kind and the 
packing. The weight was known because bales of a given pack- 
ing were made substantially of one size and weight. These books 
it is true, only covered the baled tobacco, but a double list was 
kept of the raw tobacco as it was received. Not only was it en- 
tered in a book showing the weight, the date and the grower, but 
the same facts were also entered upon the leaves of another book 
by carbon impression from the original receipts given to the 
growers. Now the tobacco when received was unsorted and when 
baled was of substantially uniform weight. As a result the in- 
sured had an unusually complete record in the form of per- 
manent books of all the details which it was necessary to have to 
conform to the purposes of the warranty, except the detail of the 
price or value. Whether the word “inventory” includes a state- 
ment of the value of the goods is not wholly certain, although 
the authoritative English dictionary, Murray’s Oxford, gives that 
element as optional in the definition. [A list; catalogue; a de- 
tailed account. “Murray’s Oxford Dict. vol. 5, p. 453.] How- 
ever that may be,.here the context of the word shows that value 
was not required; for the requirement that brands and grades shall 
be stated implies as much. “Expressio unius,” etc. More es- 
pecially is this the case in staple and uniform articles like tobacco 
which are sold, not as individual pieces, but by the pound of the 
kind and grade specified. It is not to be supposed that the value, 
at most a mere calculation from market values, would be re- 
quired as in the case of an assorted stock of merchandise, where 
the difficulty of assessing a value upon each was very great. 
This is no case like Southern Fire Ins. Co. vs. Knight, 111 Ga. 
622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, where 
the insured is trying to piece to gether loose invoice sheets into 
an inventory. It is true that there are some remarks there re- 
garding value, but the clause in that case did not contain the 
limitation as to grades and brands, whose inclusion here becomes 
more significant thereby, and, even if that distinction be not good, 
the words relied on in that case were clearly obiter. While the 
tobacco was loose and ungraded, they had a complete record of 
it as such. When it was graded and baled, they had a record of 
it as wel]. I must say I cannot see what more the insured could 
in reason be asked to do. 

The next requirement was that the assured will keep a set of 
books presenting a complete record of business transacted, in- 
cluding all purchases, sales, and shipments. Such books were 
kept, but it is said that they were Kline’s private books, an en- 
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tirely groundless assertion, in view of Kline’s possession of them 
only while president and his delivery of them to the company 
shortly after December 16, 1908, in pursuance of a resolution call- 
ing for the corporate books. 

[4] As to the iron safe, the assured kept one, and it has not 
been proved by the defendant that Schwartz’s book was not put 
in the safe on the night in question. The breach of this war- 
ranty is a defense, and must be proved. The defendants have 
not discharged their burden in this regard. 

Fourth Defense. McIntosh’s misrepresentations and his lack 
of authority. 

The answer before Judge Coxe correctly alleged the pendency 
of the mandamus proceedings, and relied upon the existence of 
the controversy as a dispute whether McIntosh was in fact 
president or not. The necessary result of that judgment was to 
hold that the suppression of the mandamus proceedings and of the 
controversy was not a defense. The amended answers replead 
this matter with a wholly unnecessary multiplication of detail, 
more like an equity pleading than one at law, and now insist that 
the defense is new. ‘The matters alleged to have been suppressed 
are “the internal dissensions” within the company, “the charges 
of fraud” against Kline, and “the pendency of the mandamus 
proceedings.” ‘The internal dissensions and the pendency of the 
mandamus proceedings were both formerly set out as a defense, 
especially in the fourth defense of the original answer. The ruling 
upon them is binding upon me here. As matter of law, certainly 
the charges of fraud against Kline offer no different question 
from the internal dissensions of the stockholders, as evidenced by 
the mandamus proceedings. The substance of the defense in 
either case remains the same; 1. e., that the stockholders were 
quarreling among themselves, and were in active legal controversy 
about the presidency of the company with its accompanying con- 
trol. That issue was raised and decided upon the original an- 
swer, and I will therefore decline to consider it upon the merits 
now. 

[5] The question of McIntosh’s authority to contract as it 
involves the actual assent of the plaintiff to the policy is, how- 
ever, somewhat different. That is an issue raised by the trav- 
erses, and must be considered, for it is not a defense at all. 
As president, he certainly had no powers to bind the corporation, 
in the absence of some incidental powers, express or implied, of 
which there is no evidence. Wait vs. Nashua Armory Ass’n, 
66 N. H. 581, 23 Atl. 77, 14 L. R. A. 356, 49 Am. St. Rep. 630; 
Lyndon Mill Co. vs. Lyndon Institution, 63 Vt. 581, 22 Atl. 575, 
25 Am. St. Rep. 783. Groeltz vs. Armstrong Real Estate Co., 
115 lowa, 602, 89 N. W. 21. 2 Thompson on Corporations, § 
1458. In this case there was no express authority which enlarged 
the president’s authority beyond that implied virtute officii. The 
by-laws (article 4) provide, “the business and property of the 
company shall be managed by a board of three directors ;” again: 

“All purchases and sales of any kind by the company and all 
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contracts or obligations of any kind which may be entered into 
shall be made by the board of directors, who, acting jointly, shall 
have the entire control and management of the affairs of the 
company, the receipt and disposal of its assets, and the payment 
of its obligations, and the incurring of any liabilities for the 
company.” 

In view of this, article 5 does not give the president power to 
contract when it says :— 

“The president shall preside at all meetings and have super- 
vision of the affairs of the company under the direction of the 
board of directors.” 

So much for authority virtute officii, or by express delegation. 
As to authority by the implied consent of the corporation arising 
by prior exercise, there is some evidence of such up to December 
16, 1908, when Kline_was doing everything which had to be 
done. On that day the by-laws were adopted, and there is no 
evidence that thereafter the president exercised any power but 
those prescribed in the by-laws. Kline’s testimony is, moreover, 
directly to the contrary. 

[6] Thus there seems to be no escape from the conclusion that 
by his contract with the defendants McIntosh did not bind the 
corporation to pay the premium. Furthermore, the board of 
directors never learned of the policies until after the fire, and did 
not therefore ratify them up to that time. At least, there is no 
evidence upon that question, and the burden rests with the plain- 
tiff. As I view it, no subsequent ratification was possible. After 
the fire McIntosh tendered the premium, and after that the de- 
fendants repudiated any liability. 

The facts, therefore, raise two questions: First, whether a 
third party who has made a contract with an unauthorized agent 
on behalf of his principal is bound before the principal has rati- 
fied; and second, if not, whether the occurrence of a fire before 
the unauthorized application for the policy has been ratified 
prevents its future ratification so as to bind the company. Upon 
the first question, there is no doubt some division of authority. 
In England the law now is that the third party may not withdraw, 
provided the principal ratifies the contract in season. Bolton 
Partners vs. Lambert, 41 Ch. D. 295; Re Tiedemann (1899) 2 
Q. B. D. 66. I do not regard Hagedorn vs. Oliverson, 2 M. & 
S. 485, as authoritative, because the policy was there taken out 
for whom it might concern and the premium had been paid 
before capture. So, also, in Lucena vs. Crawford, 1 Taunt. 325, 
and Routh vs.. Thompson, 13 East, 274, the premium appears to 
have been paid, though the facts are not quite clear. The case 
at bar is not, however, one in which the premium had been paid 
and accepted, and it is governed by quite different considera- 
tions, because in such cases the insured has received the considera- 
tion, and cannot be compelled to return it whether or not the 
principal ratifies. On the other hand, in Wisconsin (Dodge vs. 
Hopkins, 14 Wis. 630; Atlee vs. Bartolomew et al., 69 Wis. 43, 33 
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N. W. 110, 5 Am. St. Rep. 103), and apparently in Illinois (Cowan 
vs. Curran, 216 Ill. 598, 75 N. E. 322), the whole unauthorized 
contract seems to amount only to an offer by the third person, 
which must be accepted de novo by the principal, a rule certainly 
at variance with the well-established law that an uncommunicated 
ratification by the principal will bind him. The English case pro- 
ceeds on the civil law maxim, “Omnis ratihabitio retrotrahitur,” 
though it by no means follows, because a ratification relates back 
when once a valid contract is made, that the third party is bound 
meanwhile, and may not withdraw while the principal remains 
unbound. Now, relation back is in the sense here used a fiction, 
and certainly should not be extended to cover unjust cases, of 
which this is one, as I shall show. In so far as by the maxim 
it is only meant to say that a ratification carries with it by im- 
plication the intention of the principal that the contract shall in 
fact date from the time when it was made between the agent 
and the third party, it is unobjectionable in principle, and ac- 
cords with the facts; but, if taken in the sense that the law will 
regard both parties as bound from the date of the contract, it 
merely misstates the facts, because, by hypethesis, the principal 
is not bound before ratification. All that the law can do is to 
hold the third party bound from the outset, and that by the mere 
force of authority. It certainly serves no useful purpose to cloak 
that authority in a phrase which misstates the truth in Latin, un- 
less it accords with the principles of the law of contracts, or at 
least produces just results at the expense of those principles. 
Upon principle the doctrine does not appear to be correct, and 
it has been criticised by text-writers. Wambaugh, 9 Harv. L. R. 
60; 31 Cyc. 1291. The contract of insurance is bilateral, and, until 
the principal ratifies, he is by hypothesis under no obligation to 
pay the premium. If so, there is until then no consideration 
to support the counter promise of the third person, for a consider- 
ation implies a legal obligation, and his promise ought not in prin- 
ciple to bind him, being indeed nudum pactum. Second. The re- 
sult is unfair to the third party, since it permits the principal to 
speculate on the value of the contract, while he himself remains 
unbound. If it proves advantageous, he may ratify. If not, 
he may repudiate. There is no just ground for giving him such 
an advantage over the third party merely because of an unknown 
defect in the agent’s powers. In view of the dearth of authority 
in this country and especially of any decisions binding upon 
me, I do not think that I should follow the rule in Bolton vs. 
Lambert, supra, but rather what I cannot but believe to be the 
result necessary under the principles of the laws of contract. 
The question should be clearly distinguished from those cases 
in which a factor or other agent takes out a policy, like those 
in suit, for goods held on commission or in trust, and in which 
the principals may come in later and assume the benefit. In 
such cases the agent binds himself to pay the premium, and a 
valid bilateral contract at once results. He is in such case acting 
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in fact as a trustee for his principals, and they may come in and 
assume the valid chose in action so created, either before or after 
the loss. This is the meaning I think of the cases cited by the 
plaintiff, as it is of Hagedorn vs. Oliverson, Lucena vs. Crawford, 
supra, and Routh vs. Thompson, supra. In the case at bar 
McIntosh certainly did not intend to bind himself, and he had 
no authority to bind the company. Therefore, the insurer got 
no valid promise at all. Nor should this case be confused with 
those in which a ratification is used against the principal when 
he is sued. These two situations exhaust all the plaintiff’s cita- 
tions. 

The next question is whether, if the contract was not binding 
upon either party until McIntosh tendered the premium, the oc- 
currence of the fire terminated that possibility. I may assume 
under Hagedorn vs. Oliverson, supra, Roth vs. Thompson, supra, 
and Lucena vs. Crawford, supra, that the tender was sufficient, 
even though there is no evidence that even at that time McIntosh 
had been authorized to make it by the other two directors. If, 
however, the fire, which was known to both the insured and the 
insurer, terminated the possibility of binding the bargain by either 
ratification or tender, it was a nullity. An insurer’s undertaking 
is a promise to pay upon a given event which either must happen 
in futuro, or if it have already happened must be still unknown. 
Were it no so, the promise would be merely to pay a large sum 
of money in consideration of a small one, which is an absurd 
intention to ascribe to any one. In the case at bar, since the loss 
had happened before the policy became binding, the promise 
could only be to pay for an existing loss. Such promises are 
common enough in marine insurance when the policy reads, 
“lost or not lost,” and they have been held to be binding in the 
case of fire insurance when the policy was antedated and the loss 
occurred between the date and delivery of the policy. Commer- 
cial Ins. Co. vs. Hallock, 27 N. J. Law, 645, 72 Am. Dec. 379. 
In all such cases, however, the policy at its inception must be con- 
strued as an insurance of a risk, not as a certain agreement to 
pay, for otherwise, as I have said, the contract becomes absurd. 
Thus in a marine policy, though the loss may have in fact oc- 
curred, the fact is unknown, and there is the same aleatory ele- 
ment in the promise, as though it might occur in the future. 
When that element disappears, the character of the contract goes 
with it, so that it may be said with accuracy that the element of 
some chance is a condition to the promise of the insurer, and, 
if that element does not exist, his promise is made under a mis- 
take of existing fact. It is of no consequence whether that fact 
be the actual loss, in a case where the insurance is of future 
loss, or of the insured’s knowledge of the loss, in a case where 
the insurance is of an existing loss. In either case there must 
be some uncertainty as to the loss, or else the presupposition upon 
which the promise is made does not exist 

In the case of Com. Ins. Co. vs. Hallock, supra, the loss oc- 
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curred only two hours before the policy took effect (see the re- 
port of cause in 26 N. J. Law, 271), and it did not appear when 
the insured learnt of it. Certainly the insured had no opportunity 
to withdraw the application before it was accepted. The court 
held that the antedating of the policy made it equivalent to an 
insurance, “lost or not lost,” and noted that there was no ques- 
tion raised of either fraud or concealment. If, however, the in- 
sured had known of the loss before making application, the con- 
tract would, of course, be fraudulent. But the same thing is 
true, even though when the application was made the risk is as 
supposed, provided that the insured learns of the change before 
the policy becomes binding. Wales vs. N. Y. Bowery Fire Ins. 
Co., 37 Minn. 106, 33 N. W. 322. In Canning vs. Farquhar, L. 
R. 16 Q. B. D. 727, although the insured informed the insurer 
at the time of making tender of the change in risk, the company 
had not withdrawn the offer to insure before the tender. The 
basis in that case of the judgment for the defendant was not 
that the offer was not outstanding when accepted, but that the 
character of the risk had changed before the policy went into 
effect, and that the insured knew of the change when he ac- 
cepted it. The same rule was enforced in Equitable Life Ass’n 
Soc. vs. McElroy, 83 Fed. 631, 28 C. C. A. 365 (C. C. A. 8th 
Cir.), in which the assured accepted after the risk had changed 
to his knowledge, but in which because he had not disclosed 
the change the court assimilated the facts to a case where there 
was fraud in the application itself. 

There is no difference of judicial opinion so far I can find 
upon the proposition that the insurer is not bound, where the in- 
sured at the time of the binding of the bargain had learned that 
the loss has happened or the risk has changed since the original 
application. The only difference between those cases and the 
case at bar is this: That here the insurer likewise knew that the 
loss had occurred, and nevertheless did not withdraw from the 
contract. This fact would perhaps be irrelevant in any case, 
even if the insurer did not formally withdraw his offer upon 
learning of the loss, for it might be held that to withdraw it 
after a loss has occurred would be an idle ceremony; but that 
question is not up at present, because the defendants had no 
knowledge that McIntosh had not bound the plaintiff to pay 
the premium, and that their own undertaking had therefore been 
without consideration from the outset. They certainly dealt with 
him in good faith, and were not called upon to disaffirm a contract 
which, so far as they knew, was binding upon them. If, how- 
ever, it be once admitted that it was not binding upon them until 
ratified, it could not be ratified or accepted by paying a pre- 
mium after the risk had ceased and the fundamental condition 
of the promise no longer existed. This would be quite obvious 
had the offer never been accepted at all, before the loss, but, if 
the policy was not binding while unratified, the situation was the 
same as though the offer had never been accepted. 
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[7] The plaintiff claims an attorney’s fee under the Florida 
statute, but this is too clearly matter of procedure to require dis- 
cussion. It is controlled by the lex fori. These cases were tried 
by the court after the special verdict was taken. The jury was 
in fact excused, but the record will read that the cause was ad- 
journed till a day stated upon which the court directed for the 
proper party with costs, as indicated above. 

Judgment will then be entered on that verdict for the plaintiff 
in the first two cases, and for the defendants in the last two. 


On Rehearing. 


[8] These cases now come on for reargument upon my omis- 
sion to consider the resolution of December 16, 1908, which was 
as follows :— 

“It was moved, seconded and carried that T. M. McIntosh, 
as president of the company for a period of four months from the 
date hereof, be paid a salary of $62.50 per month for acting as 
the president of the company, and giving his time and services 
toward the preservation of the assets of the company and their 
disposition under the direction and control of the board of 
directors.” 

I do not mean to consider the effect of that resolution upon 
McIntosh’s authority, because I think that he had no authority of 
any sort on the day when he took out the policies. The facts 
were these: He was elected president on December 16, 1908, 
and continued in office until March 11, 1909, from any aspect. 
The time fixed in the by-laws for the general election of officers 
was the first Wednesday of January, but no election was held on 
that day in the year 1909. No one disputes that McIntosh con- 
tinued in office, since his term ran until his successor was ap- 
pointed. A special meeting of stockholders was, however, held 
on March 8, 1909, in Jacksonville, Fla., in accordance with the 
formalities prescribed in the statute of Florida. No question 
is raised as to the regularity of the proceedings by which this 
meeting was called or of the election which then took place by 
which Morris Kline, E. A. Kline, and Joseph Fried were elected 
directors of the company. On March 11, 1909, Morris Kline 
and Fried met as directors of the company, with the knowledge 
and consent of E. A. Kline, and elected Morris Kline president 
and Fried secretary and treasurer. In spite of the formal de- 
mand for the surrender of the property of the corporation made 
on Rogers, the secretary, on the 11th, and upon McIntosh on the 
12th, they continued in possession of the factory and of such 
books and papers as were not at the time in New York in pos- 
session of the Klines. On the 13th of March, Morris Kline came 
to Quincy, Fla., to obtain possession of the property over which 
he had been elected president. His election had been perfectly 
regular, and there cannot be any question but that he was at the 
time de jure the only president. He found McIntosh absent at 
the time, but got possession of the keys from Schwartz under 
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claim of right, but peaceably. He entered and remained in the 
building which contained the safe with the books in it until he 
was ejected. Towards evening McIntosh came in and learned 
from Schwartz that Kline was in the building and had the keys. 
McIntosh at once found him, and, after a few words, forced 
him at the point of a pistol to give the keys back to him. Upon 
the same day he took the books out of the safe and moved them 
to an attorney’s office. McIntosh retained the forcible possession 
he acquired until after the fire. The policy was taken out on the 
16th of March, and therefore after the events which I have men- 
tioned. 

Upon this state of facts I cannot doubt that McIntosh, what- 
ever his status between the 11th and the 13th of March, was 
thereafter merely a usurper, and a trespasser. On the argument, 
I had some doubts as to whether or not a corporate officer even 
when his successor has been elected might not remain de facto 
an officer of the company until he was in some way dispossessed 
of the office itself. The dictum in Thorington vs. Gould, 59 Ala. 
461, 469, is to the contrary of that, and so is Thompson on Cor- 
porations, § 3898, although the authorities there cited hardly bear 
out the learned author’s statement, for in Lebanon & Royalton 
Gravel Road Company vs. Adair, 85 Ind. 244, the holder of the 
note knew of the election of the successors. On principle the 
alternative is to allow two sets of officers to be vested with author- 
ity to bind the corporation, in spite of the legal termination of the 
powers of the first, and the corporation’s act of supplying new 
officers in their place. At least there is no authority for such a 
position. However it may be in case the superseded officers still 
retain possession of the office—I purposely leave that term some- 
what vague—there can be no doubt whatever, I think, that, once 
their successors have gained possession, they are out and cannot 
again become vested with any powers. Now Kline did get such 
possession lawfully and peaceably, for he got possession of the 
factory and all the property of the corporation. There was noth- 
ing else that he could get that would vest him with the office. 
It is true that McIntosh did not surrender it to him and so did 
not abandon the office, but that was not necessary, for the office 
did not depend upon McIntosh’s will, but was terminable de jure 
without his consent. If that consent was necessary, it would have 
been impossible for Kline to have ever ousted him without legal 
proceedings, even if Kline had kept possession of the indicia of 
office. Surely it cannot be possible for a superseded officer of a 
corporation to retain all his powers to bind the corporation after 
he had been dispossessed in every way that is physically possible, 
merely because he continues to assert his claim to be an officer. 
Nor is it of any consequence that Kline’s possession only lasted 
for part of a day, for the law does not distinguish, once the pos- 
session has been peaceably and fully obtained. MclIntosh’s re- 
sumption of possession was violent, lawless, and without legal 
right. He was a trespasser as much as any one can be a tres- 
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passer, and it would be quite monstrous that the law should admit 
any validity to a possession acquired in that way. 

It is true that the defendants never knew of Kline’s temporary 
possession; but that is immaterial under the circumstances. It 
would be impracticable for a corporation to advise every one of 
the termination of the officers’ authority, and the law does not re- 
quire it. If they have once been dispossessed, so far as dispos- 
session is possible that is as far as the corporation can go. No 
one can be held responsible for the criminal violence of others 
upon his person or upon his property, nor must a corporation 
at its peril advertise to all other persons that a former officer has 
regained his apparent authority by violence. 

It is urged that Mining Company vs. Anglo-Californian Bank, 
104 U. S. 192, 26 L. Ed. 707, is to the contrary, but such is not 
the case. The act of ratification of a de facto board of directors, 
illegally elected, was held valid against the corporation, because it 
occurred before a judgment of ouster against them was entered. 
The case is distinguishable for two reasons: First, because there 
is no evidence that there was a duly constituted board which was 
at the time exercising its office; second, because nothing had 
interrupted the continuity of the de facto board’s tenure. Here 
both these things existed. 

I adhere to my former disposition of the case, and will direct a 
verdict for the defendants. 



















SUPREME COURT OF ALABAMA. 


QUEENS INS. CO. OF AMERICA 







Us. 


VINES.* 












IRON SAFE CLAUSE—SUBSTANTIAL PERFORMANCE. 

In an action on a policy, evidence held to show a substantial performance 
of the clause requiring an inventory and a complete set of books 
showing the business to be kept in an iron safe, though the books 
were not as full and complete as they might have been. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 











Appeal from Circuit Court, Jefferson County; A. A. Coleman, 


Judge. 
Action by H. L. Vines against the Queeen Insurance Company 






* Decision rendered, Dec. 22, 1911. 57 S. Rep. 444. 
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of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Joun. T. Grover, for Appellant. 

FRANK S. WuiTE & Sons, for Appellee. 

MAYFIELD, J. 

This is an action on an ordinary fire insurance policy, which 
contained the “iron safe clause” in usual form. The only de- 
fense interposed which is proper to be considered on this appeal 
is that of a special plea setting up a breach of this “iron safe 
clause,” in that no inventory was made and no books were 
kept by the insured as required by this clause. A trial was had 
upon this issue, among others, and resulted in a judgment for 
plaintiff, from which the insurance company prosecutes this 
appeal. 

This court has very recently discussed the main questions 
raised on this appeal, and announced what it conceives to be the 
law upon the subject of the sufficiency of inventories to comply 
with this clause of insurance policies; and we deem it un- 
necessary to restate the law here, deeming it sufficient to refer 
to that case as the law upon the questions therein decided. The 
case is that of Day vs. Home Insurance Company, 57 South— 
Under the issues and the evidence in this case the trial court 
properly declined to instruct the jury to find for the defendant. 
There was certainly a bona fide attempt on the part of the insured 
to comply with this clause of the policy requiring the making 
of inventories and the keeping of books. While the inventories 
made and the books kept are not as full and complete as they 
might have been, we are unwilling to hold that there was not 
a substantial compliance. 

The insured testified that he had made a complete inventory 
of the stock of goods when he purchased his mother’s interest 
therein, and that this was less than twelve months before the 
policy was issued, and that he made an inventory for the pur- 
pose of obtaining the insurance, and that thereafter he kept 
books showing the goods bought and sold thereafter. He 
turned over one of these inventories, and his books, to the 
adjusting agents, and the defendant introduced them in evidence ; 
and, while they are probably not as complete and as full as they 
might have been, had they been prepared by an expert book- 
keeper, we think they were sufficient to prevent an avoidance 
of the policy under this clause. The insured testified that he 
kept the books in accordance with the instructions given him 
by the insurance agent when the policy was issued. 

Some of the charges requested by the defendant were in bad 
form. It may be that this occurred because the charges were 
improperly copied into the transcript. As the charges appear 
in the transcript, their refusal could not have been injurious 
to defendant, because they requested the court to instruct the 
jury that they could not find for the “defendant.” But, under 
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the view we take of the case, the refusal would have likewise 
been proper, if the charges had requested the court to instruct 
the jury that they could not find for the “plaintiff.” 

These are the only errors insisted upon, and the result is that 
the judgment appealed from must be affirmed. 

Affirmed. All the Justices concur, except Dowdell, C. J., 
not sitting. 


SUPREME COURT OF OKLAHOMA. 


NANCE 
US. 


OKLAHOMA FIRE INS. CO* 


POLICY—BREACH OF WARRANTY. 

A policy of insurance written upon the written application of the insured, 
insured against loss from fire “a one-story frame building.” The 
terms of both the application and the policy, made the answers of in- 
sured to the questions in the application his warranties. To the follow- 
ing questions, “Are you the sole and undisputed owner of the property 
to be insured?” he answered, “Yes.” Insured was the sole and 
absolute owner of the building insured and destroyed, but owned 
only an undivided half interest in the lot upon which the building 
was situated. Held, that said answer was not false, and constituted 
no breach of insured’s warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


ACTION ON POLICY—FAILURE TO FILE PROOFS OF LOSS. 

A policy provided in event of loss, proof of loss in writing, giving 
certain information designated in the policy, shall be rendered by the 
insured to the company within sixty days after the fire, and that no 
suit or action on the policy for the recovery of any claim shall be 
sustainable in any court until after compliance with said requirement. 
No proof of loss was rendered by the insured before the institution 
of his action on the policy or before trial. Held, that the action 
was prematurely brought, and could not be maintained. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Error from Choctaw County Court; W. T. Glenn, Judge. 

Action by L. A. Nance against the Oklahoma Fire Insurance 
Company. Judgment for the defendant, and plaintiff brings 
error. Affirmed. ° 


Evans & Jounson and G. R. Witcox, for Plaintiff in Error. 
Brook & Brook, for Defendant in Error. 
Hayes, J. 
This action was brought by plaintiff in error in the court 
below against defendant in error to recover upon an insurance 
policy issued by defendant to the plaintiff on the 1oth day of 


* Decision rendered, Jan. 9, 1912. 120 Pac. Rep. 948. Syllabus by 
the Court. 
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October, 1907, in the principal sum of $300, insuring against 
loss by fire a one-story frame building on lot 1, in block 86, 
in the city of Hugo, Okla. Plaintiff attaches the policy as an 
exhibit to his petition, and makes it part thereof. He alleges 
the destruction by fire on the 8th day of May, 1908, and 
further alleges that within sixty days thereafter he furnished the 
defendant proof of loss of said building as required by the 
policy, and otherwise performed on his part all the conditions 
of the policy, and alleges the failure of defendant to pay same. 
Defendant, by answer, denies liability under the policy upon the 
ground that the policy was issued to plaintiff upon his written 
application therefor, which application was made a part of the 
policy and all representations therein the warranty of plaintiff; 
and that a certain representation in the application was false; 
and upon the ground that no proof of loss had been rendered 
at its home office in Muskogee, as required by the policy. At 
the trial, after plaintiff had introduced his evidence, a de- 
murrer thereto by defendant was sustained and judgment 
rendered for the defendant. The specific grounds set up in the 
demurrer were that the evidence disclosed that a certain repre- 
sentation in the application was false, which, being the warranty 
of plaintiff, rendered the policy void; and, second, that no proof 
of loss had been furnished as required by the policy. The ap- 
plication stipulates that, if any untrue statements or answer 
is made to any of the questions propounded therein, the policy 
to be issued shall be void, and that all of the statements con- 
tained in the application are the warranties of the insured. 
The policy also provides that the application on which the 
policy is written is made part of the policy, and that the 
insured warrants each and every statement in the policy to be 
true, and that, if any statements is false, the entire policy shall 
be wholly null and void. Under these provisions of the appli- 
cation and the policy, the truth of every statement made by 
plaintiff in the application becomes essential to the validity of 
the policy, and a misrepresentation by plaintiff avoids the con- 
tract. Deming Investment Co. vs. Shawnee Fire Ins. Co., 16 
Okl. 1, 83 Pac. 918, 4 L. R. A. (N. S.) 607. 

[1] One of the questions and answers thereto in the ap- 
plication is as follows: “Are you the sole and undisputed 
owner of the property to be insured? Answer: Yes.” All 
the evidence is to the effect that plaintiff was the sole and 
absolute owner of the building destroyed, but that he owned 
only an undivided half interest in the lot upon which the same 
was situated. It is contended by the insurance company that 
his ownership of only one-half interest in the lot renders the 
foregoing statement false, in that he is not the sole owner 
thereof. We do not think this contention is sound. It will 
be noted that the question does not ask as to the ownership of 
the lot, but as to who is the owner of the property insured. 
The property insured was the building only. The policy does 
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not cover the lot upon which it stands. Plaintiff, according to 
all the evidence, is the absolute owner of the building, and the 
answer made by him to the foregoing question was true. 

[2] The policy also provides, if a loss occurs thereunder, 
the assured shall give immediate notice of such loss in writing 
to the company, and shall within sixty days after the fire, unless 
such time is extended in writing by the company, render a 
statement to the company at its office in Muskogee, signed and 
sworn to by the insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire, the property 
destroyed, the cash value of each item, and numerous other 
matters are required by the policy to be included in said 
statement. This statement, which is known as a proof of loss, 
is required by the policy to be signed and sworn to by the 
insured. The policy contains also the following provision: 
“No suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing require- 
ments, including appraisal. * * *” The evidence without 
conflict establishes that no proof of loss as required by the 
policy has ever been furnished by plaintiff to the company 
either within the sixty days after the fire or before the trial 
of this cause in the court below. 

The policy contains other requirements, failure to comply 
with which the insured it is provided shall forfeit the policy; 
but the policy contains no stipulation of forfeiture for failure 
to furnish the proof of loss within the sixty days prescribed by the 
policy. The effect of provisions in insurance policies similar 
to the one here involved is declared in Joyce on Insurance, § 
3282, to be: “If a policy of insurance provides that notice and 
proofs of loss are to be furnished within a certain time after 
loss has occurred, but does not impose a forfeiture for failure 
to furnish them within the time prescribed, and does impose 
forfeiture for a failure to comply with other provisions of the 
contract, the insured may, it is held, maintain an action, though 
he does not furnish proofs within the time designated, pro- 
vided he does furnish them at some time prior to commencing 
the action upon the policy. And this has been held to be true, 
even though the policy, provides that no action can be maintained 
until after a full compliance with all the requirements thereof.” 
The rule of this text is supported by many well-reasoned cases: 
Northern Assurance Co. vs. Hanna, 60 Neb. 29, 82 N. W. 97; 
Kenton Insurance Co. vs. Downs & Co., 90 Ky. 236, 13 S. W. 
882, 12 Ky. Law Rep. 115; Steele vs. German Ins. Co., 93 
Mich. 81, 53 N. W. 514, 18 L. R. A. 85; Rheimes vs. Standard 
Fire Ins. Co., 39 W. Va. 672, 20 S. E. 670; Gerringer vs. North 
Carolina Home Ins. Co., 133 N. C. 407, 45 S. E. 773; Hartford 
Fire Ins. Co., vs. Redding et al., 47 Fla. 228, 37 South. 62, 
67 L. R. A. 518, 110 Am. St. Rep. 118, Southern Fire Ins. Co. 
vs. Knight et al., 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 
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78 Am. St. Rep. 216; Vangindertaelen vs. Phenix Ins. Co., 
82 Wis. 112, 51 N. W. 1122, 33 Am. St. Rep. 29; Kahnweiler 
et al. vs. Phoenix Ins. Co. (C. Cr) 57 Fed. 562. Plaintiff's 
failure to render proof of loss within the sixty days provided by 
the policy did not operate to forfeit his policy; but his right of 
action did not mature thereunder until such condition /was 
complied with; and, since under all the proofs in this case that 
requirement has never been complied with, he cannot recover 
in this action. 

[3] He introduced, over objection of defendant, evidence 
for the purpose of showing that this requirement of the policy 
had been waived. Evidence for such purpose was clearly in- 
competent, for it has often been held by this court that the 
doctrine of estoppel or waiver, in order to be availed of, the 
facts constituting the same must be pleaded. Holt vs. Holt, 
23 Okl. 639, 102 Pac. 187; Cooper vs. Plesner et al., 24 Okl. 
47, 103 Pac. 1016, 23 L. R. A. (N. S.) 1180; Blakemore vs. 
Johnson, 24 Okl. 544, 103 Pac. 554. 

[4] In considering a demurrer to the evidence, a trial court 
may disregard incompetent testimony admitted over proper 
objections; and, on appeal to this court from a ruling sustaining 
a demurrer to the evidence, incompetent evidence admitted over 
objection will not be considered for the purpose of reversing 
such ruling, and, if the competent evidence admitted fails to 
make out a prima facie case for the party against whom the 
demurrer is directed, the ruling of the trial court will be sus- 
tained. Clinton Nat. Bank vs. McKennon, 26 Okl. 835, I10 
Pac. 649; Lee vs. Railway Co., 67 Kan. 402, 73 Pac. 110, 63 L. 
R. A. 271. 

We have, however, carefully examined all the evidence er- 
roneously admitted for the purpose of establishing a waiver 
of the requirement of the policy, and find that it is insufficient 
for that purpose. 

The judgment of the trial court is affirmed. 

Turner C. J., and Williams, Kane, and Dunn, J. J., concur. 


i 


SUPREME COURT OF UTAH. 


DE MICHELE 
US. 
LONDON & LANCASHIRE FIRE INS. CO* 
FIRE INSURANCE—PROOF OF LOSS. 


An insurance agent’s written authority to receive proposals of insurance 
against loss or damage by fire, “with power only to issue, countersign, 
renew, and cancel policies of insurance and to make indorsements 


* Decision rendered, Jan. 16, 1912. 120 Pac. Rep. 846. 
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thereon” and to receive premiums subject to the rules adopted by 
the company and a policy issued by him required insured to give 
immediate notice of loss “to this company” within sixty days after the 
fire, unless such time is extended by the company. Held, that the 
agent was authorized to receive notice and proof of loss in absence of © 
express provision to the contrary in the policy. 


(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) - . 


FIRE INSURANCE—ACTIONS—DEFENSES—NONPAYMENT OF 
PREMIUMS. 


If a fire policy was unconditionally delivered to insured in absence of 
a showing that the credit was not extended, that the premium was 
not paid at the time of the fire thirty days thereafter, could not pre- 
vent its enforcement, a binding obligation to pay being sufficient to 
support the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


FIRE INSURANCE—PAYMENT OF PREMIUM—CONDITION 
PRECEDENT. 


If a fire policy was unconditionally delivered so as to constitute a waiver 
of a provision that no liability attached until the premium was paid, 
it will be enforced though the premium was not paid when the 
fire occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


PAYMENT OF PREMIUM—WAIVER. 


Whether an unconditional delivery of a policy is a waiver of prepayment 
of the premium is a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1734-1742; Dec. Dig. § 668.) 
FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 


A question to the company’s agent in an action on a fire policy whether 
insured did “ever pay the premium on this insurance to you” was 
properly excluded since a negative answer would not have neces- 
sarily determined whether the premium was paid to the company; 
especially in absence of a showing that the question would be followed 
up by others showing a payment which would operate as payment 
to the company. 


(For other cases, see Insurance, Dec. Dig. § 654%.) 


FIRE INSURANCE—EVIDENCE—SUFFICIENCY. 

Evidence in an action on a fire policy held to take the case to the jury. 
(For other cases, see Insurance, Dec. Dig. § 668.) 

Straup, J., dissenting. 


Appeal from District Court, Weber County; J. A. Howell, 
Judge. 

Action by F. De Michele against the London & Lancashire 
Fire Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


T. D. Jounson, for Appellant. 
Jno. C. Davis and H. H. HENpErson, for Respondent. 


Frick, C. J. 
_ This action was brought to recover upon an insurance policy 
issued by appellant to insure respondent’s property against loss 
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by fire to the amount of $1,000. Respondent, in his complaint, 
in substance, alleged the issuance and delivery of the policy 
to him by appellant; that during the life of the policy a fire 
occurred by which the property covered .by the policy was de- 
stroyed, to his damage in the sum of $1,000; that he had 
complied with all of the conditions of the policy, and that the ap- 
pellant had failed to do so, wherefore he asked judgment for the 
amount of the damages. Appellant, in its answer, admitted 
the issuance of the policy in question; admitted that the alleged 
fire occurred during the life of the policy, and denied all other 
allegations contained in the complaint. As affirmative defenses, 
appellant, in substance, averred: (1) That the premium men- 
tioned in the policy had not been paid; (2) that the respondent 
was not the owner of the property covered by the policy in 
question; (3) that no proofs of loss had been furnished as 
provided in the policy, or at all; and (4) that the suit was 
prematurely brought. Respondent, in his reply, denied all of 
the affirmative matters contained in the answer. Upon the fore- 
going issues a trial was had to a jury, which resulted in a 
verdict and judgment in favor of respondent, to reverse which 
appellant prosecutes this appeal. 

Appellant assigns and relies upon the following alleged errors: 
(1) That the court erred in admitting in evidence a copy or 
duplicate of respondent’s purported proofs of loss; (2) that 
the court committed error in sustaining the objection to the 
question propounded to appellant’s agent who issued the policy 
as follows: “Did De Michele (respondent) ever pay the pre- 
mium on this insurance to you?” and (3) that the court erred 
in denying appellant’s motion for nonsuit. 

[1] In appellant’s answer it admitted that the policy in question 
was issued to the respondent on the 4th day of December, A. D. 
1909, and that the fire alleged to have destroyed the property 
occurred on the night of the 4th day of January, A. D. 1910. 
The undisputed evidence is to the effect that immediately after 
the fire appellant’s agent was notified thereof, and that on 
February 3, 1910, respondent’s attorney served a paper which 
purported to be the proofs of loss upon J. J. Brummitt, who 
was authorized in writing by appellant “to receive proposals 
for insurance against loss or damage by fire or lightning in 
Ogden and vicinity with power only to issue, countersign, renew, 
and cancel policies of insurance and to make indorsements 
thereon as provided by their terms and conditions. Also to 
receive moneys and payment of all premiums, subject, however, 
to such rules and regulations as may be adopted by the com- 
pany.” The foregoing is the language of the commission 
issued by appellant as evidence of Mr. Brummitt’s authority. 
Service of the proposed proofs of loss was duly admitted by 
indorsement on the paper referred to by said Brummitt on the 
day aforesaid over his own siguature. It is not claimed that the 
contents of said paper were insufficient either in form or sub- 
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stance as proofs of loss, but it is contended that said Brum- 
mitt was not authorized to receive proofs of loss, and that 
he was not the proper person upon whom they could be served 
in order to bind appellant. This contention is based upon the 
wording of what is contained in Mr. Brummitt’s commission, 
the material portions of which we have set forth. It is claimed 
that Mr. Brummitt was given “power only to issue, countersign, 
renew, and cancel policies,” etc. While, as indicated in Mr. 
Brummitt’s commission, there seems to be a limitation, yet 
there was no limitation of that character contained in the 
policy itself, and no claim is made that the respondent had 
actual knowledge of what was contained in Mr. Brummitt’s- 
commission in that regard. The policy in terms provided that 
in case of a fire “the insured shall give immediate notice of any 
loss thereof in writing to this company’ * * * and within 
sixty days after the fire, unless such time is extended in writing 
by this company shall render a statement to this company 
signed and sworn to by said insured.” The foregoing provision 
is followed by a statement of what must be made to appear 
in the foregoing statement of loss. Upon a comparison of the 
foregoing provisions with the statements contained in the paper 
served as proofs of loss as aforesaid we are of the opinion 
that the statements contained in the proposed proofs of loss 
complied with the conditions of the policy in that regard. We 
are also of the opinion that notwithstanding the supposed lim- 
itation contained in Mr. Brummitt’s commission, he, as between 
respondent and the company, was, nevertheless, authorized to 
receive notice of the loss by fire and was also the proper 
person under the terms of the policy to be served with or to 
receive proofs of loss as the representative of the company. 
In referring to this question, the author of Joyce on Insurance, 
in volume 4, § 3312, says: “A provision in the policy that 
notice shall be given to and proofs furnished the company is, 
as a general rule, complied with by giving the notice and fur- 
nishing the proofs to an agent of the company.” 

The authorities seem to agree that unless there is an express 
provision to the contrary in the policy an agent who is au- 
thorized to solicit insurance, to issue and countersign policies 
and to collect premiums, is an agent representing the company 
for the purpose of receiving or being served with the proofs of 
loss in case of a fire. It is held that furnishing proofs of loss 
to such an agent is furnishing them to the company where the 
policy requires proofs to be furnished to the company. Walker vs. 
Lancashire Ins. Co., 188 Mass. 560, 75 N. E. 66; Harnden 
vs. Milwaukee M. Ins. Co., 164 Mass. 382, 41 N. E. 658, 49 
Am. St. Rep. 467; Vesey vs. Com’l Union Assur. Co., 18 S. D. 
632, 101 N. W. 1074; 4 Cooley’s Bfs. on L. of Ins. p. 3379 and 
cases there cited. 

It is also held in the foregoing cases that the insured is not 
bound by any special limitation of power that the company 
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may have imposed upon such an agent unless the insured had 
knowledge thereof. We are of the opinion, therefore, that in 
this case the proofs of loss were properly: left'with Mr. Brummitt 
as the representative of the company. 

[2] Appellant’s counsel in effect contends, however, that 
although it be conceded that Mr. Brummitt was the proper 
person to receive the proofs of loss, yet the court erred in ad- 
mitting in evidence a copy of the purported proofs of loss ‘in 
this case because the original served on Mr. Brummitt had not 
been accounted for. What the court admitted in evidence, 
however, was not a copy, but, under the rule established by 
the modern decisions, was a duplicate original. Mr. Davis, who 
represented the respondent,’ and who prepared and served the 
proofs of loss upon Mr. Brummitt, testified that he prepared 
three duplicates, one of which he left with Mr. Brummitt, one 
he mailed to Mr. McDonald, appellant’s manager and adjuster 
at Salt Lake City, and the third he kept. The one mailed to 
the manager was, however, not received by him. Upon the one 
Mr. Davis kept Mr. Brummitt acknowledged service in writing 
duly signed by himself, and this is the one that was admitted in 
evidence and to which the objection relates. In International 
Harvester Co. of America vs. Elfstrom, ‘ior Minn. 263, 112 N. 
W. 252, 12 L. R. A. (N. S.) 343, 118 Am. St. Rep. 626, 11 Ann. 
Cas. 107, the rule that governs under such circumstances is 
stated in the headnote as follows: “The different numbers or 
impressions of a writing produced by placing carbon paper 
between sheets of paper and writing upon the exposed surface 
are duplicate originals and either may be introduced in evi- 
dence without accounting for the nonproduction of the other.” 
A mere inspection of the proofs of loss kept by Mr. Davis, a 
duplicate of which had been served on Mr. Brummitt, discloses 
that it was what is commonly called a carbon copy and was thus 
a duplicate original within the rule stated by the Supreme 
Court of Minnesota in the Elfstrom Case just referred to. 
The precise question here involved was before the Missouri 
Court of Appeals in Catron vs. Ins. Co., 67 Mo. App. 544. 
In that case the copy of the proofs of loss that was retained by the 
insured was, over the objection of the company, admitted in 
evidence without serving notice upon the company to produce 
the one served upon it and without accounting for that one. 
The court held that the paper was properly admitted in 
evidence under the rule which applies to duplicate originals. 
To the,same effect is the case of Westbrook vs. Fulton, 79 
Ala. 510. The District Court, therefore, did not err in ad- 
mitting in evidence respondent’s proofs of loss. 

[3, 4] Nor is the contention tenable that the court committed 
prejudicial error in sustaining the objection to the question 
appellant’s counsel propounded to Mr. Brummitt relative to the 
nonpayment of the premium on the policy in question. As we 
have seen, the appellant expressly admitted in its answer that 
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“the defendant issued to the plaintiff its policy of insurance,” 
on the stock of merchandise to the amount of $1,000. The 
foregoing admission that the policy was issued to the respondent 
on the stock of merchandise, if it means anything, means that 
the policy was unconditionally delivered to him. As is well 
said in 4 Words & Phrases, 3780: “The word ‘issue’ means to 
deliver for use, and, as used in an allegation in an answer 
that plaintiff procured to be issued to her a policy of insurance, 
will be construed as equivalent to an allegation to deliver to 
and acceptance of such policy by the plaintiff.” See, also, 
Sisk vs. Citizens’ Ins. Co., 16 Ind. App. 565, 45 N. E. 804, 
and Spencer vs. Myers, 73 Hun. 274, 26 N. Y. Supp: 371. Nor 
is there anything in the answer by which the foregoing admis- 
sion is in any way qualified. Neither is it claimed in the 
answer, nor was it at the trial, but the policy in question was 
delivered upon the condition that the insurance should not 
become effective or should cease to be so far after a specified 
time in case the premium remained unpaid. It is true that in 
the attempt to plead the affirmative defense of nonpayment the 
appellant averred “that the said policy of insurance sued upon 
in this action was issued to the plaintiff by the defendant, and 
the property in such policy mentioned insured by defendant 
against loss or damage by fire in consideration of a premium of 
$20 to be paid by plaintiff to defendant; that said plaintiff has 
never paid said premium nor any part thereof.” This is all 
there is with regard to the nonpayment of the premium. There 
is thus no claim that the policy was delivered upon any condi- 
tion precedent or that it should not have become effective unless 
the premium were paid, or that credit was not extended, nor 
that the policy was not in full force and effect from the time of 
its delivery. In addition to this, the policy was produced at the 
trial by respondent and was by him introduced in evidence. A 
careful inspection of its terms and conditions also shows there 
is nothing in the policy which prevented the insurance from 
becoming effective without the payment of the premium. We 
thus have before us a record from which it appears that a policy 
had been unconditionally delivered to the insured as a completed 
contract of insurance. The mere fact, therefore, that the pre- 
mium may not have been paid at the time of the fire, which 
occurred just thirty days after the policy was delivered, is no 
defense to the enforcement of the policy. Neither is it a 
question of a want or failure of consideration. A binding ob- 
ligation to pay the premium is as good a consideration to support 
a contract of insurance as the payment thereof would be. 
Neither is the question of a waiver of a condition precedent 
involved. Such a question would, no doubt, be one of fact. All 
that is involved upon the question now under discussion ‘is 
whether, under the conceded facts contained in the pleadings and 
the evidence, the respondent had an enforceable contract of 
insurance. Under the evidence and the terms of the policy, the 
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contract of insurance as the payment thereof would be 
delivery, regardless of whether the premium was paid or not. 
If appellant had not set forth the fact of nonpayment of the 
premium in its answer, then, in view of the unconditional 
delivery of the policy, we would have to assume either that the 
premium was paid when the policy was delivered or that 
credit had been extended to the respondent. While appellant 
has negatived payment in its answer as a defense, it has not 
done so with regard to the extending of credit. Nor did it 
offer to prove that credit was not extended, and hence it must 
abide by the effect that the unconditional delivery of the policy 
has. Evidence that the premium was not paid, under the 
circumstances of this case, was therefore entirely immaterial in 
so far as having any effect upon the contract of insurance or 
its enforcement in a court of justice. 

[5] A policy of insurance will be enforced even though 
it contains an express provision that no liability shall attach 
until the premium is paid if the policy was unconditionally de- 
livered as a completed contract of insurance. The author in 
1 Joyce on Insurance, section 79, states the rule in the fol- 
lowing words: “Where the contract is otherwise complete, an 
unconditional delivery of the policy operates as a waiver of the 
prepayment of the premium, notwithstanding an express pro- 
vision therein that the company shall not be liable until the 
premium is actually paid, and the company cannot, under such 
circumstances, cancel the policy for nonpayment without first 
putting the insured in default by some act, such as a new de- 
mand. But the mere nonpayment of the premium on demand, 
does of itself destroy the policy where the company fails to 
give notice of its election to rescind the contract.” 

The law as stated by Mr. Joyce is supported by the following 
authorities: Farnum vs. Phoenix Ins. Co., 83 Cal. 246, 23 Pac. 
869, 17 Am. St. Rep. 233; Griffith vs. N. Y. Life Ins. Co., 1o1 
Cal. 627, 36 Pac. 113, 40 Am. St. Rep. 96; Berliner vs. 
Travelers’ Ins. Co., 121 Cal. 451, 53 Pac. 922; Raulet vs. N. 
W., etc., Ins. Co., 157 Cal. 224, 107 Pac. 296. 

[6] Under such circumstances, however, the question of 
waiver becomes one of fact to be submitted to and determined 
by the jury. As we have already attempted to show, in this case 
there is no question of waiver, and hence there was no question 
of fact either to be established or submitted to the jury with 
respect to whether the policy was in effect or not. In view, 
therefore, that there can be no escape from the conclusion that 
the appellant pleaded the fact of and offered proof with respect 
to nonpayment of the premium for the sole purpose of pre- 
venting the enforcement of the policy, it must follow that 
although Mr. Brummitt had answered the question in the neg- 
ative, it could not have affected the enforcement of the policy 
any more than evidence of the fact that respondent was still 
owing for the goods that were covered by the policy and had 
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been destroyed by the fire could have affected it. Appellant was 
therefore not prejudiced by the ruling complained of. 

[7] But there is still a further reason why appellant cannot 
legally complain of the ruling in question. The question to which 
the answer was refused was very adroitly framed and if an- 
swered in the negative would still not have settled the ultimate 
fact whether the premium was or was not paid to appellant. 
The question is, “Did De Michele ever pay the premium on 
this insurance to you?” The witness could have truthfully 
answered in the negative, and yet the question of whether the 
premium had in fact been paid to the appellant still remain open. 
When respondent’s counsel objected to the materiality of the 
evidence sought to be elicited by the question giving his reasons 
therefor, the court asked appellant’s counsel what he had to say 
to the objection, and all he said was, “I don’t care to argue it.” 
Let us assume that in appellant’s answer it had pleaded the 
precise fact that by the question it sought to prove, namely, 
that the premium was never paid to its agent, Mr. Brummitt; 
would any court, over an objection timely interposed, hold such 
a plea sufficient to constitute a plea of nonpayment? The mere 
statement of the proposition is a sufficient answer. We are thus 
confronted with a record where the court excluded evidence 
which if admitted would not have established the ultimate fact 
which it is contended the complaining party had a legal right 
to establish but was prevented from doing so by the ruling 
complained of. It is undoubtedly true that a question may not 
cover the whole ground that it is necessary to cover in order to 
establish a fact, and yet to exclude the answer thereto may 
constitute prejudicial error. But under such circumstances the 
party asking the question should at least state to the court that 
he will follow up the question with others, and thus will cover 
the ground necessary to be covered in order to make the ex- 
cluded answer material. This was not done in this case, and 
hence, for the reasons already given, this record does not affirm- 
atively show that the court erred in excluding Mr. Brummitt’s 
answer, although it be assumed by us that the answer would have 
been in the negative. 

[8] What has been said also practically disposes of the as- 
signment that the court erred in overruling the motion for non- 
suit. When the motion was interposed, respondent had testified 
that he was the owner of the property covered by the policy; 
that it was destroyed by fire, and the value thereof. This, in con- 
nection with the admissions contained in the answer and the evi- 
dence we have held was properly admitted, made a prima facie 
case. The motion was therefore properly denied. 

The judgment is affirmed, with costs to respondent. 

McCarty, J., concurs. 

STRAUP, J. 

I dissent upon the ground that the court erroneously refused 
the defendant to show that the premium for the insurance was 
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not paid. In this particular the plaintiff alleged that the de- 
fendant “for and in consideration of the sum of $20 to it in hand 
paid insured the plaintiff” in the sum of $1,000 against loss by 
fire on property described in the complaint; that “said policy 
: insurance is numbered 7714618,” and was “dated December 

, 1909,” and “insured” plaintiff’s property for the term of one 
on from the sevenths day of November, 1909. He then 
alleged his loss by fire, a demand for payment, and defendant's 
refusal to pay, and made the general averment that he per- 
formed “on his part all the requirements demanded by said 
policy of insurance.” Further than these averments there is 
no allegation in the complaint that the defendant issued or 
delivered the policy; neither was the substance of the terms 
of the policy pleaded, nor was the policy or a copy of the com- 
plaint, nor was it otherwise therein referred to. The defendant 
in its answer admitted that “on or about the 4th day of December, 
1909, in lieu of another policy theretofore issued to J. T. 
Smyth the defendant issued to the plaintiff its policy of insur- 
ance” for a term of one year from the 7th day of November, 
1909, for the sum of $1,000, on the property described in the 
complaint, but denied that the payment of the premium had been 
made, and averred “that the said policy of insurance sued upon 
in this action was issued to the plaintiff by defendant and the 
property in said policy mentioned insured by defendant against 
loss or damage by fire in consideration of a premium of $20 
to be paid by plaintiff to defendant; that said plaintiff has 
never paid said premium nor any part thereof.” The defendant 
made no other admissions or allegations of an unconditional or 
other delivery of the policy. To this allegation of nonpayment 
of the premium the plaintiff filed a reply in which he denied 
“that said plaintiff has never paid said premium or any part 
thereof.” 

Here we have the averments of both parties that the policy 
was issued in consideration of the payment of a premium of 
$20, and a direct issue upon the assertion of one that the pre- 
mium was paid and a denial by the other of that fact, and again 
upon the assertion of one of the nonpayment of the premium 
and a denial of the other of such fact. The only proof of pay- 
ment adduced by the plaintiff was the production of the policy 
and putting it in evidence. That, I think, was sufficient, for, 
from the fact of such production of the policy from his custody, 
a rebuttable—not a conclusive—presumption of another fact 
arose, that the premium was paid by him. Berliner vs. Trav- 
elers’ Ins. Co., 121 Cal. 451, 53 Pac. 922. The defendant’s ‘motion 
for nonsuit on the ground of a want of evidence to show that 
the premium had been paid was therefore properly overruled. 
When the defendant offered to show that the premium was not 
paid, by propounding the following question to a witness called 
by the defendant, and who, on its behalf, negotiated the transac- 
tions with respect to the policy, did not plaintiff “ever pay the 
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premium on this insurance” counsel for plaintiff objected as 
follows: “I object to that as being incompetent, irrelevant and 
immaterial; there is no forfeiture clause in this policy of insur- 
ance, it does not make any difference whether it has been paid 
or not, the policy is still'in force and effect. If we owe that 
$20 they can collect it, and we have their receipt for it in that 
policy, and there is no forfeiture clause. They are not plead- 
ing it as a set-off or counterclaim.” The Court: “What dod 
you say to that, Mr. Johnson [counsel for defendant]?” Mr. 
Johnson: “I don’t care to argue it.” The Court: “Objection 
sustained.” Mr. Johnson: “Save an exception.” 

Of course the law is well settled that even where prepayment 
of the premium is expressly provided as a condition precedent 
to liability, yet such prepayment may be waived by extending 
credit, or by an unconditional delivery of the policy from which 
the giving of credit may be presumed, or by proof of other facts 
or circumstances showing a waiver of prepayment; and where 
the fact is made to appear, and is found, that credit was given 
or prepayment was otherwise waived the insurer may not avoid 
liability on an otherwise completed and subsisting contract of in- 
surance for want of prepayment, or for nonpayment of the pre- 
mium, unless the nonpayment was not even within the terms of 
the waiver. But when the defendant offered to show that the 
premium was not paid, what right, upon the issues here, had the 
court to conclusively presume, without evidence, that credit was 
extended for thirty days or more, or to conclusively presume that 
payment of the premium during that time was otherwise waived ? 
And though it be, conceded that under the issues the plaintiff 
had the right fo show an excuse for nonpayment of the premium 
by showing that credit was given for such period, or otherwise 
to make proof of a waiver of payment during such time, without 
allegations of a waiver (Berliner vs. Travelers’ Ins. Co., supra), 
yet, what right had the court to assume that such proof could or 
would be indisputably and conclusively made, or that an un- 
conditional delivery of the policy was made, or other delivery 
under circumstances to justify a conclusive presumption of a 
waiver of payment for such a period? There were neither al- 
legations nor evidence of such facts, The only evidence of an 
unconditional or other delivery of the policy is the letting of the 
policy in evidence upon plaintiff’s offer—the production of the 
policy from his custody. While this and the defendant’’s aver- 
ment that it issued the policy is enough to show a delivery, yet 
it is far from showing circumstances of an unconditional delivery, 
or of a delivery under circumstances to justify a presumption, 
much less a conclusive presumption, of a waiver of present or 
prepayment, or the giving of a credit for a period of thirty days 
or more. When courts say that an unconditional delivery of a 
policy is a waiver of prepayment, all that is meant by that is, 
that from such fact it will be presumed, in.the absence of direct 
evidence to the contrary, that credit was given for a reasonable 
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time within which to pay the premium. The proposition to me 
seems very simple: Upon the issues the plaintiff made a prima 
facie case of a valid and subsisting contract by the production 
of the policy, which, on its face, appears to be a completed and 
existing contract at the time of the loss; the burden of overcom- 
ing that prima facie case then devolved upon the defendant; 
but when it undertook to bring forward something tending to 
overcome it—proof that there was a total want of failure of con- 
sideration—the court stopped it. As well say the state could not 
prove an accused guilty of the charged offense because the law 
presumed him innocent. The question of admissibility of evi- 
dence was here confused with that of the effect of evidence. 

The question propounded by the defendant, on its face, showed 
the character of the evidence sought to be elicited, and the par- 
ticular fact in issue which it tended to prove. This would not 
have been any more evident, had counsel stated what the answer 
of the witness would be to the question propounded were the 
witness permitted to answer, or what evidence was sought by the 
question propounded. The suggestion that the defendant, to be 
entitled to make proof of nonpayment of the premium, ought to 
have pleaded such nonpayment as a counterclaim, is, I think, 
wholly beside the question. 


COURT OF APPEALS OF NEW YORK. 





AMPERSAND HOTEL CO. 


vs. 


ORIENT INS. CO. et at.* 


ACTION ON POLICY—DEFENSE CONSPIRACY. 


A conspiracy, which failed of accomplishment, and was not the cause 
of the fire, and had no connection with it, was no defense to an action 
on a fire insurance policy, though it was entered into by the con- 
spirators long prior to the fire, and various particular acts were done 
by the conspirators in preparation for the destruction of a building 
burned. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 

Chase and Vann, JJ., dissenting. 


Appeal from Suprenie Court, Appellate Division, Third De- 
partment. 


Action by the Ampersand Hotel Company against the Orient 
Insurance Company and another. From an order of the Appel- 


* Decision rendered, Jan. 23, 1912. 97 N. E. Rep. 480. 
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late Division (131 N. Y. Supp. 1101), affirming an interlocutory 
judgment overruling a demurrer to a defense in an answer, plain- 
tiff appeals by permission on question certified. Reversed, and 
demurrer sustained. 

The Appellate Division has certified the following question to 
this court: “Are the allegations contained in the sixth and sepa- 
rate defense of the amended answer of the defendant Orient 
Insurance Company, verified October 19, 1910, sufficient in law 
to constitute a defense to this action?” 


WituiaAM B. Exuison, for Appellant. 
HarTWELL CABELL, for Respondent. 


WILLARD BarTLetT, J. 

The questions presented by this appeal are substantially the 
same as those which were decided by this court in Ampersand 
Hotel Co. vs. Home Ins. Co., 198 N. Y. 495, 91 N. E. 1099, 28 
L. R. A. (N. S.) 218. This is another suit brought upon a 
similar policy of insurance to recover a part of the loss occasioned 
by the same fire. In the defense, which was attacked by the de- 
murrer in the former case, the defense relied upon a, conspiracy 
which failed of accomplishment as avoiding the policy, because 
it constituted a fraud touching a matter relating to the insurance, 
or the subject thereof, and because it increased the hazard. This 
court held that the defense was insufficient in law, inasmuch as 
the conspiracy must have been put into execution, and not merely 
have remained in plan, in order to be the subject of legal com- 
plaint, and inasmuch as the conspiracy was not the cause of the 
fire and had no connection with it. See opinion of Gray, J., 198 
N. Y. 498, 499, 91 N. E. 1100, 28 L. R. A. (N. S.) 218. 

The sixth defense in the present case differs from the sixth 
defense in the action against the Home Insurance Company in 
two respects only. In the present case the conspiracy is alleged 
to have been entered into “during the year 1905”; whereas in the 
former case it was alleged to have been entered into on or about 
the 10th day of September, 1907, which was only thirteen days 
before the fire. The other difference is that the defense in the 
present case sets out in some detail various acts done by the al- 
leged conspirators in preparation for the eventual destruction of 
the Ampersand Hotel; whereas the defense in the former action 
merely averred that while the conspiracy was still in existence and 
in process of accomplishment the fire occurred. 

It is perfectly clear to my mind that this difference did not 
make the defense now under review any more sufficient in law 
than was the defense which this court condemned in Ampersand 
Hotel Co. vs. Home Fire Ins. Co., supra. In that case Judge 
Gray, speaking for a majority of the court, said: “The defend- 
ant could not sue for damages by reason of the conspiracy and, 
if that be true, I think it could not set it up as a defense to the 
performance of its contract.” 198 N. Y. 500, 91 N. E. 1100, 28 
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L. R. A. (N. S.) 218. The test thus suggested is equally fatal to 
the defense here. The additional matter pleaded does not suffice 
to make out a cause of action for conspiracy in favor of the de- 
fendant. 

For these reasons I think that the order of the Appellate Divi- 
sion should be reversed, and judgment directed in favor of the 
plaintiff upon the demurrer. 

CuaseE, J. (dissenting. ) 

I am of the opinion that the defense demurred to should be 
read as if it specifically alleged that the policy in suit was ob- 
tained as a step in the consummation of an alleged conspiracy. 
So read, the demurrer thereto should be overruled. 

Cullen, C. J., and Haight, Werner, and Collin, JJ., concur with 
Willard Bartlett, J. Vann, J., concurs, with Chase, J. 

Order reversed, and demurrer sustained with costs in all courts, 
with leave to defendant to withdraw defense on payment within 
twenty days of such costs. Question certified answered in the 
negative. 


CENTRAL GLASS CO., Limirep, vs. GERMAN AMERICAN 
INS. CO. 


ee 


In RE GERMAN AMERICAN INS. CO. (No. 18,970.)* 


(Supreme Court of Louisiana.) 


ACTIONS ON POLICY—ADMISSIBILITY OF EVIDENCE. 


Where misrepresentation and false swearing are set up as a defense to 
an action on a policy of fire insurance, the vital question being 
whether the percentage of profit, as shown in the proof of loss, is 
correct or inflated, and where, from the character of the business 
and the nonexistence and loss of records, the report of experts, upon 
which the court is to predicate its judgment, is based largely upon 
the estimates of the plaintiff, which defendant attacks, defendant 
should be allowed to show from plaintiff's books the profits eatned 
during the few years immediately preceding the fire in order to 
establish a basis for comparison with the profits claimed to have been 
earned since the taking of the last inventory. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


* Decision rendered, Jan. 20, 1912. 57 S. Rep. 538. Syllabus by 
the Court. 
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BELL, Ins. Com’r, vs. LOUISVILLE BOARD OF FIRE 
UNDERWRITERS.* 


(Court of Appeals of Kentucky.) 


REGULATION OF COMPANIES—INVESTIGATION BY INSUR- 
ANCE COMMISSIONER—POWER. 


Ky. St. § 752, provides that as often as once in four years the Insurance 
Commissioner shall visit each domestic insurance company and ex- 
amine its affairs, as to its financial condition, and whether it has 
complied with the law, and shall also make an examination of any 
company whenever he deems it prudent to do so; and, whenever he 
deems it prudent for the protection of policyholders, shall examine 
any foreign insurance company doing business in the state, and for 
such purposes he shall have free access to the books and papers of 
any company which relate to its business, and may summon witnesses 
under oath, etc. Section 753 provides that if he be of the opinion 
that a foreign or domestic insurance company is in an unsound 
condition, or has not complied with the law, he shall revoke or 
suspend all certificates of authority. Held, that the Commissioner’s 
power to make examination was not restricted to ascertaining 
whether an insurance company was financially unsound or had vio- 
lated the law; but he could examine the affairs, records, etc., of a 
domestic insurance company whenever he deemed it prudent to do 
so, and of a foreign insurance company whenever he deemed an 
examination needful for the protection of policyholders within the 
commonwealth. 


(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 


REGULATION OF COMPANIES—VALIDITY. 


Ky. St. § 752, authorizes the Insurance Commissioner to examine the 
affairs of domestic insurance companies whenever he deems it 
prudent to do so, and of foreign insurance companies whenever he 
deems it necessary for the protection of the policyholders within the 
commonwealth, and for such purposes gave him full access to all 
the books and papers of an insurance company which relate to its 
business, and the books and papers kept by its agent, and authorizes 
him to summon witnesses under oath, and examine the officers of 
any company, and required the companies to pay the proper charges 
incurred in the examination, including the Commissioner’s expenses. 
Held, that the Legislature had power to confer such inquisitorial 
power upon the Insurance Commissioner, in the exercise of its 
police power, for the regulation of the insurance business. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


REGULATION BY STATE—EXAMINATION BY INSURANCE 
COMMISSIONER—UNDERWRITERS’ ASSOCIATION. 


Ky. St. § 752, authorizes the Insurance Commissioner to examine the 
affairs of domestic insurance companies whenever he deems it pru- 
dent to do so, and of foreign insurance companies whenever he 
deems it necessary for the protection of the policyholders within 
the commonwealth, and for such purposes gives him full access to 
all the books and papers of an insurance company which relate to 
its business, and the books and papers kept by its agent, and author 
izes him to summon witnesses under oath, and examine the officers 
of any company, and requires the companies to pay the proper 
charges incurred in the examination, including the Commissioner’s 


* Decision rendered, Feb. 16, 1912. 143 S. W. Rep. 388. 
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expenses. Defendant underwriters’ association was a voluntary 
association, composed largely of the agents of foreign insurance 
companies, organized to fix the rates of all fire and tornado insurance 
business done by its members, being in fact a part of the machinery 
employed by the companies for conducting their business, though 
ostensibly maintained by the agents individually; the expenses in- 
curred by it in conducting its business being paid by the companies 
through their agents, though each agent is required to pay an initia- 
tion fee. Held, that the Insurance Commissioner had power to ex- 
amine the records, etc., of the underwriters’ association to determine 
whether exorbitant rates were being charged by the companies 
represented in it, for the protection of their policyholders, such 
records being, in a sense, the property of the insurance companies; 
and the fact that the Commissioner had no authority to regulate in- 
surance rates will not prevent him from conducting such examination. 


(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 


Oro 


PETERS vs. QUEEN INS. CO.* 


(Supreme Court of Georgia.) 


ACTIONS—VENUE. 


Under Civil Code 1910, § 2563, a nonresident insurance company may be 
sued in the county where the company had an agent and place of doing 
business when the contract of insurance was made and the cause of 
action arose, although the company has abandoned its agency in 
that county and has no agent there at the time of the suit. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


ACTIONS—NONRESIDENT COMPANY—SERVICE OF PROCESS. 


Where in such a case the company has no agent or place of doing 
business in the county, service of suit may be perfected, under Civil 
Code 1910, § 2564, by leaving a copy of the original suit and process 
at the place where was located the agent and the place of doing 
business of the company continuously from the time of the execution 
of the contract to the time of the company’s discontinuance of the 
agency in that county. 

(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627; 
Corporations, Cent. Dig. §§ 2603-2627.) 


* Decision rendered, Jan. 12, 1912. 73 S. E. Rep. 664. Syllabus by 
the Court. 
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BRADSHAW vs. DES MOINES INS. CO.* 


(Supreme Court of Iowa.) 


ACTIONS—SERVICE OF PROCESS. 

Code, § 3530, provides that, in an action against an insurance company, 
service may be had upon any general agent of the company, or any 
recording agent, or any agent having authority to issue policies, and 
sections 3531, 3532, provide that actions against any corporation, other 


* Decision rendered, Feb. 14, 1912. 134 N. W. Rep. 628. 
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than a municipality, may be begun by service on any agent of the 
corporation employed in the general management of its business, or 
on any one of the last known or acting officers, and that, when it has 
an office for the transaction of business in any county, other than that 
in which the principal office is, service may be had on any agent 
or clerk employed in that office in all actions growing out of or con- 
nected with the business of that office or agency. Section 3499 pro- 
vides that insurance companies may be sued in the county where their 
principal place of business is kept, where the contract was made, or 
the loss occurred. Sections 1749, 1750, provide that any person who 
shall solicit insurance shall be held a soliciting agent, and that the 
term “agent” shall include any other person who shall in any manner 
transact insurance business for any company complying with the 
laws of the state. Held, that section 3530, having been enacted after 
it had been held that, under section 3532, service of process might 
be had upon a soliciting agent of an insurance company, must be con- 
strued as cumulative, and as providing a method of service upon cer- 
tain agents, no matter whether the action grew out of any business 
connected with their agency or not, so that service of process upon 
an insurance agent who solicited the policy in suit was good against 
the company. 


(For other cases, see Insurance, Dec. Dig. § 626.) 


ACTIONS—PROCESS—SERVICE ON AGENT—EXISTENCE OF 
AGENCY. 


Service of process upon an insurance agent is good, though he was not in 
the service of the company at the time notice was served. 


(For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.) 


FIRE DEPARTMENT OF EAST ROCHESTER 1n NEw 
York vs. BARLEY.* 


(Supreme Court of New York, Trial Term, Wayne County.) 


AGENT’S BOND—FAILURE TO GIVE—ACTION FOR PENALTY. 


In an action to recover a penalty, under Insurance Law (Consol, Laws 
1900, c. 28) § 134, for failure to execute and deliver an agent’s bond, 
the complaint need not specify the particular policies which had been 
issued in violation of the law. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § 27.) 


AGENT’S BOND—FAILURE TO FILE. 


Insurance Law. (Consol, Laws 1909, c. 28) § 134, providing that no 
person shall, as agent for any foreign insurance company, effect 
insurance without giving a bond, is not limited to local resident 
agents, and applies to all agents writing policies within the state. 


(For other cases, see Insurance, Cent. Dig. § 26; Dec. Dig. § 22.) 
* Decision rendered, October, 1911. 133 N. Y. Supp. 530. 
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LAXTON vs. PATRONS’ MUT. FIRE INS. CO. oF 
MICHIGAN, LIMITED.* 


(Supreme Court of Michigan.) 


MUTUAL FIRE INSURANCE—LIABILITY ON POLICY—WAIVER. 


A domestic mutual fire insurance company, formed to insure members 
of the order of Patrons of Husbandry, is bound on a policy to a 
member, though the member withdrew from a local grange of the 
order, where the secretary of the company knew the facts, and as- 
sessments were subsequently made and collected and retained by the 
company. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.) 


* Decision rendered, Feb. 10, 1912. 134 N. W. Rep. 467. 


GERMAN-AMERICAN INS. CO. ws. McBEE ev Au.* 
(Supreme Court of Ohio.) 


TOTAL LOSS—VALUED POLICY LAW. 


Where a building or structure is totally destroyed, except the foundation 
walls, the fact that the description in an insurance policy covering 
the property includes the foundation does not prevent the application 
of section 3643, Revised Statutes, in the settlement of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


LOSS — FOUNDATION WALLS — SEPARATE PROVISION — 
“BUILDING OR STRUCTURE.” 

Section 3601, Revised Statutes, does not prohibit the insurance of the 
cellar and foundation walls under a building or structure, but does 
provide that such walls shall not be included or considered a part of 
the “building or structure” in settling losses; jand, where the 
building or structure is also insured in the same policy, the cellar 
and foundation walls must be insured for a specific sum, and de- 
scribed separately from the building or structure. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 889-892; vol. 8, 
Pp. 7503; vol. 7, pp. 6700-6702; vol. 8, p. 7806.) 


TOTAL LOSS—VALUED POLICY LAW. 

Where a building or structure is totally destroyed by fire, the fact that 
there is more than one policy of insurance on the property does not 
prevent the application of section 3643, Revised Statutes, in the 
settlement of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1200; Dec. Dig. § 504.) 


* Decision rendered, Dec. 12, 1911. 97 N. E. Rep. 378. Syllabus by 
the Court. 
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MARINE. 
COURT OF APPEALS OF NEW YORK. 


CAHILL 


VS. 


STANDARD MARINE INS. CO., Lritep, or Liverpoot.* 


ACTIONS ON POLICIES—EVIDENCE—ADMISSIBILITY. 


In an action on a policy insuring the owner of a steam tug against 
“tower’s liability.” where his liability to the owner of the tow had 
been determined by the United States District Court and Circuit 
Court of Appeals, it was not error to admit in evidence, over the 
insured’s objection, the opinions of those courts, showing that the 
insured was held liable on the ground that, after the tow had been 
cut adrift, no sufficient effort was subsequently made to take it in 
charge, since a party has a right to show the grounds upon which a 
court based its decision, when relevant. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


ACTIONS ON POLICIES—EVIDENCE—ADMISSIBILITY. 


In an action on a policy insuring the owner of a steam tug against 
“tower’s liability,’ where the insured has been held liable in the 
United States courts for the loss of a tow, which stranded after 
the hawser was cut, he cannot prove that the acts of the master of 
the tug in cutting the tow adrift, and in failing to subsequently take 
it in charge, and abandoning it, were justifiable, since this would 
establish that he was not liable for the loss of the tow, and therefore 
that there was no liability on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


MARINE INSURANCE—LIABILITY FOR LOSS OF PROPERTY— 
CAUSE OF LOSS. 


Under a policy insuring the owner of a tug against liability for the loss 
of vessels or crafts by “stranding while in tow of said tug, either 
alongside or at the end of a hawser,” where the master of the tug 
justifiably cuts loose his tow and after considerable time, without 
again being attached to it either by hawser or alongside, unjusti- 
fiably abandons it, and the craft subsequently drifts on shore, the 
insured is not liable, since the loss did not occur by, stranding while 
the craft was “alongside or at the end of a hawser.” 


(For other cases, see Insurance, Cent. Dig. § 1114; Dec. Dig. ‘§ 417.) 


Appeal from Supreme Court, Appellate Division, Second 
Department. 

Action by Peter Cahill against the Standard Marine Insur- 
ance Company, Limited, of Liverpool. From a judgment of 
the Appellate Division (139 App. Div. 780, 124 N. Y. Supp. 
496) overruling plaintiff’s exceptions, ordered to be heard in 
the first instance at the Appellate Division, and dismissing 
plaintiff’s complaint, he appeals. Affirmed. 


* Decision rendered, Jan. 16, 1912. 97 N. E. Rep. 486. 
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The action was brought to recover on a policy of marine 
insurance issued by the defendant to the plaintiff. It insured 
him in the sum of $15,000 against his “tower’s liability” as the 
owner of a steam tug engaged in towing operations, and, as 
indicated, its purpose was to indemnify him with certain limi- 
tations against liability which he might incur by reason of dam- 
ages accruing to “vessels or crafts” while being towed by his tug. 

Said policy, amongst others, contained the following clauses: 
“This policy shall cover only the legal liability of the said tug 
for loss or damage and charged as herein provided, when such 
legal liability of said tug shall have been incurred or caused by 
injury to any other vessels or crafts, * * * by stranding 
and or collision while they shall be in tow of the said tug, either 
alongside or at the end of a hawser. * * * This company 
shall not be liable for any loss or damage under this policy, 
unless the liability of the said tug for such loss or damage shall 
have been first determined by a suit at law or otherwise, if this 
company shall so elect.” 

The primary facts which gave rise to the ligitation are as 
follows: The plaintiff, as the owner of said tug, made a con- 
tract by which he undertook to tow a dredge, some dump scows, 
and a water boat from Peekskill, N. Y., to Plymouth, Mass. 
While off Cape Cod the tug with its tow ran into a storm, and, 
as originally claimed, for the purpose of saving the lives of 
the men who were on the dredge, the captain of the tug cut the 
hawser and let the dredge and scows adrift. After having 
rescued the men and without having retaken the tow either by 
means of the hawser or by fastening alongside, the tug put to 
sea, abandoning the tow, and the craft composing it drifted on 
shore and were injured or destroyed, and claims were made by 
their owner against the tug for damages. The plaintiff then 
instituted in the United States District Court what were called 
limitation proceedings for the purpose of having adjudicated 
his liability; he alleging that his representatives were not guilty 
of negligence or misconduct either in cutting loose the tow or 
in subsequently abandoning it, and the claimants urging the 
contrary view. The District Court held that the plaintiff was 
liable, and, as indicated by its opinion, it placed this liability on 
the two grounds: First, that the hawser was unjustifiably cut; 
and, second, that the tug did not make suitable efforts to retake 
the tow after the men were rescued. On appeal the Circuit 
Court of Appeals reaffirmed this liability, but, as indicated by 
its opinion, only because of the failure to use reasonable efforts 
to pick up the tow after the men had been rescued and without 
passing on the propriety of the original act of the master in 
cutting the hawser. 

On the second trial of this action, and for the purpose of 
establishing the liability of the defendant as insurer against his 
own liability, the plaintiff offered in evidence the decrees of the 
District and Circuit Courts respectively in the above-mentioned 
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proceedings, and the defendant thereupon offered in evidence, 
and they were received over plaintiff’s objections, the opinion 
of each of said courts showing the grounds on which said 
decrees had proceeded. Plaintiff further proposed to prove in 
substance by parol evidence that the hawser was cut for the 
purpose of saving the men on the dredge, and that the tug went 
back and took the men off, and that then, owing to the condi- 
tions resulting from the storm, it was compelled to abandon 
the tow, not being able to come nearer than from fifteen to twenty- 
five feet from the dredge. 


Joun F. Forty, for Appellant. 
James K. SyMMErs, for Respondent. 


Hiscock, J. (after stating the facts as above.) 

The plaintiff was the owner of a seagoing steam tug engaged 
in towing operations. As such owner he took out a policy with 
the defendant upon the “Towers liability of the * * * tug,” 
and which policy amongst other things covered “only the legal 
liability of the said tug for loss or damage and charges * * * 
when such legal liability of said tug shall have been incurred 
or caused by injury to any other vessel or crafts * * * by 
stranding and or collision while they shall be in tow of the said 
tug, either alongside or at the end of a hawser.” While said 
tug was by hawser towing a dredge and scows, it ran into a 
storm off Cape Cod, and its master, as subsequently claimed on 
behalf of plaintiff, for the purpose of saving the men on the 
dredge, cut the hawser and took them off. He then without 
again having taken the tow in charge, either by reattaching the 
hawser or by fastening “alongside,” abandoned it and allowed 
the craft to drift on shore where they were destroyed or injured. 
Under these circumstances, having been held liable for damages 
sustained by the owner of the abandoned craft in proceedings 
instituted in the United States court, plaintiff seeks to compel 
the defendant to reimburse him under its policy of insurance. 
In order to succeed he was bound to establish: First, that he 
incurred legal liability by reason of the stranding of the tow; 
and, second, that such liability arose and stranding occurred while 
the craft were “in tow * * * either alongside or at the end 
of the hawser,” in accordance with the explicit provision of the 
policy. He claims that he was prevented from doing this by 
various erroneous rulings by the trial court, and the exceptions 
to these rulings in the main present the questions here to be 
considered. 

In determining whether plaintiff produced, or offered to pro- 
duce, any evidence tending to sustain his burdens, we are led 
first to review and consider the effect of the proceedings in the 
United States courts wherein he was held to be liable to the 
owner of the stranded craft. Plaintiff alleged therein, and the 
claimant denied, that the conduct of the master was entirely 
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proper, and that no liability attached by reason of the stranding 
of the dredge and scows. The District Court (The O. L. 
Halenback, 110 Fed. 556) found against plaintiff and held him 
liable on the grounds, if we are permitted to look at its opinion, 
first, that it was improper to cut the hawser, and, second, on 
the ground that no sufficient effort was made subsequently to 
take the tow in charge after the men had been rescued from the 
dredge. The Circuit Court of Appeals affirmed his liability on 
the latter gound without passing upon the former one. 

It seems to be well settled that an appeal from a decree of the 
District Court to the Circuit Court of Appeals in such a case as 
this, the latter court considers all the evidence de novo and renders 
a decree which entirely supplants that of the first court, and there- 
fore we are concerned simply with the proceedings of the Cir- 
cuit Court. Gilchrist vs. Chicago Ins. Co., 104 Fed. 566, 44 C. 
C. A. 43; Munson S. S. Co. vs. Miramar S. S. Co., 167 Fed. 
g60, 93 C. C. A. 360. 

[1] It is insisted by the appellant that it was improper to re- 
ceive in evidence the opinion of the court for the purpose of dis- 
closing the grounds on which it held plaintiff liable for the strand- 
ing of the boats; but I view the matter otherwise. The plaintiff 
in this action, for the purpose of establishing that he had in- 
curred under his towing contract a liability covered by defend- 
ant’s insurance policy, offered in evidence the decree of the Cir- 
cuit Court holding him in damages. It is understood that as a 
matter of practice the opinion handed down by that court in con- 
nection with the decree really serves the purpose of findings, and, 
if that is so, such opinion was of course competent evidence to 
prove the grounds on which the decree had proceeded. It must 
be that a party will be allowed in some way, when relevant, to 
show the grounds upon which a court has based its decision, and 
there was no other competent evidence by which to prove these 
in this case than by the opinion. Furthermore, as I shall show 
hereafter, the plaintiff himself needed the evidence. We there- 
fore have it established by that decree, as between the plaintiff 
and the owner of the dredge and other boats, that plaintiff's 
liability arose because, after the tow had been adrift for some 
time, the master did not use reasonable efforts to recapture it and 
put it at the end of a hawser or alongside. 

It is unnecessary to decide whether this determination of the 
ground of plaintiff’s liability under his. towing contract is con- 
clusive as between him and the present defendant. If it is con- 
clusive, then it determines that the tow was not actually at the 
end of a hawser or alongside when plaintiff’s liability arose. 

[2] If it is not conclusive and plaintiff had the right in this 
action to prove by other evidence that he incurred a liability of 
a character covered by the defendant’s policy, then we become 
concerned with the evidence which he proposed and offered. His 
counsel’s opening and offers of evidence discloses a purpose to 
prove that the cutting of the hawser was justifiable in an at- 
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tempt to save the lives of the men on the dredge; that the tug 
never again was within fifteen feet of or in any manner attached 
to the craft being towed, and finally was compelled by storm con- 
ditions to abandon them and they stranded. The apparent effect 
of the evidence thus outlined would have been to establish that 
plaintiff’s master behaved properly and justifiably, and, if this is 
so, plaintiff did not incur any liability, insured against by defend- 
ant’s policy. His counsel seems to argue that for the purpose of 
holding defendant he could show that the conduct of the master 
in cutting the hawser and subsequently abandoning the tow were 
justifiable without at the same time establishing that he incurred 
no liability to the owner of the tow. I am, however, unable to 
perceive any such distinction, and it is at variance with the history 
of the entire litigation springing out of the stranding. While 
there is no very definite or complete evidence concerning the 
terms of plaintiff’s towing contract, it has been assumed that he 
did not become liable to the owner for the damage to the dredge 
and scows unless their stranding was due to some misconduct on 
the part of the master of the tug. The plaintiff was held liable 
in the United States court on the distinct issue that his master 
was not justified in doing as he did, and if plaintiff should now 
disregard the determination of that court and prove that his 
master was without fault he would necessarily destroy the first 
requisite of success in this litigation by showing that he incurred 
no liability. It seems to me, therefore, that plaintiff himself is 
compelled to rely on the proceedings in the Circuit Court in- 
cluding the opinion as the only evidence received or offered which 
can even be claimed to show that he incurred a liability of a 
character and under conditions covered by his policy. 

[3] Thus we are brought to the final question in the case, 
which is: If the master of a tug justifiably cuts loose his tow, 
and then after some considerable time, without again being at- 
tached to it either by hawser or alongside, unjustifiably abandons 
it, and the craft subsequently drift on shore, can it be said that 
the tugowner has incurred liability for the loss of the craft by 
“stranding * * * while * * * in towof said tug, either 
alongside or at the end of a hawser”? It seems to me that this 
question must be answered in the negative. 

It is not necessary to hold, as argued by the respondent’s 
counsel, that in order to comply with the terms of the policy 
vessels must be actually at the end of a hawser or attached along- 
side the tug at the moment the stranding occurs in order to come 
within the fair meaning of the policy. While not intending to 
pass on that question, I am not prepared to say that if the master 
had unwarrantably cut the hawser, and then straightway the boats 
had stranded as the immediate and proximate result, the liability 
might not be one within the contemplation of the policy But that 
question is not the one presented here. We are bound to assume 
in this case that the original severing of the hawser was not neg- 
ligent or improper. The liability of the plaintiff arose subse- 
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quently, when the boats for some time had been adrift, because 
his master did not make a reasonable effort to again take them in 
charge. They had not for some time been actually and really 
at the end of a hawser or alongside the tug. For an appreciable 
period they had been entirely detached from it and adrift. They 
had been effectually and for a considerable time abandoned be- 
fore they went ashore. The plaintiff’s liability has been predicated 
on an act intermediate the cutting of the hawser and the strand- 
ing, and I think it would be a forced and unwarranted construc- 
tion of the policy to hold that figuratively and constructively the 
craft were so at the end of a hawser or alongside when the strand- 
ing occurred as to come within the terms of the policy. 

The judgment should be affirmed, with costs. 

Gray, Haight, Vann, and Collin, JJ., concur. Cullen, C. J., and 
Willard Bartlett, J., concur in result. 

Judgment affirmed. 


0 


NEW YORK & P. R. S. S. CO. vs. AETNA INS. CO.* 
(United States District Court. S. D. New York.) 


CONSTRUCTION OF CONTRACT—STRICT CONSTRUCTION 
AGAINST INSURER. 


No word in an insurance policy, prepared for the insurer by persons 
exercising the highest care and skill, should be disregarded, and no 
ambiguity should be resolved in favor of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


CONSTRUCTION OF CONTRACT—EFFECT OF RIDER. 


Where a printed rider attached to a marine insurance policy, immedi- 
ately below the general statement of the name of the vessel, amount 
of the risk, and length of term, contained the provision, “The terms 
and conditions of this form are to be regarded as substituted for 
those of the policy to which it is attached, the latter being hereby 
waived,” the effect was to substitute all the terms and conditions 
of the rider for all the terms and conditions of the policy, and make 
the rider the complete instrument, except for the formal provisions 
and particulars of the risk; and under such construction a limitation 
of the time for bringing suit, contained in the original policy, but 
not in the rider, is not a part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


ACTION ON POLICY—DEFENSES—MARINE INSURANCE. 


Under a marine policy on a vessel, providing, “This insurance also to 
cover * * * loss of and/or damage to hull or machinery through 
the negligence of the master, * * * or through any latent defect 
in the machinery or hull, provided such loss or damage has not re- 
sulted from want of due diligence by the owners * * * or by the 
manager, “it is not a defense to liability for a loss due to the breaking 
of the propeller blades during a voyage that it was negligence to leave 
port on the return voyage with two of the blades then broken; it not 
being shown that such negligence was that of the owners or manager. 


(For other cases, see Insurance, Dec. Dig. § 416.) 


* Decision rendered, Nov. 21, 1911. 102 Fed. Rep. 212. 
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ACCIDENT. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 


vs. 


SMITH. (No. 1,733.)* 


aa POLICY — CONSTRUCTION —‘OBSERVE”—‘ABIDE 


Where, by defendant’s constitution, benefits were restricted to members 
in good standing who had paid all dues, and who faithfully observed 
the laws, rules, commands, and regulations then in force, or which 
might thereafter be added to the constitution, by-laws, and rules, 
and in taking his obligation of membership, without which admittance 
was impossible, decedent agreed in writing to abide by the constitution 
as it then was, or might thereafter be amended, the words “to 
observe” and “to abide by” meant to obey and to accept the con- 
sequences of, and, so far as amendments were concerned, were not 
restricted to amendments of those laws and rules as related entirely 
to. disciplinary and social regulations, but extended as well to 
amendments affecting decedent’s right to benefits. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 17-18; vol. 
6. p. 4889; vol. 8, p. 7735.) 


MUTUAL BENEFIT SOCIETIES—CONSTITUTIONAL PROVI- 
SIONS—AMENDMENTS. 

Decedent joined a mutual benefit society having accident insurance bene- 
fits, agreeing to observe and abide by the constitution as it then was 
or might thereafter be amended. At the time he joined, the con- 
stitution provided that payment of indemnity for injuries through 
external, violent, or accidental means should not extend to any 
bodily injury of which there should be no external or visible signs, 
which provision was thereafter amended by defining “external, vio- 
lent and accidental means” to exclude any death, disability, or loss 
resulting from infection, except where the same resulted from an 
open wound, and any death, disability, or loss of which there was 
no external and visible mark on the body; the dead body not being 
such a mark, except in case of drowning or asphyxiation. Held, 
that decedent was bound by the amendment, and hence there could 
be no recovery of benefits for his death from enterocolitis, alleged 
to have resulted from ptomaine poisoning, of which there was no 
external or visible mark on the body. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


In Error to the Circuit Court of the United States for the 
Western District of Wisconsin. 

Action by Addie Smith against the Order of United Commer- 
cial Travelers of America. Judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. 


* Decision rendered, July 27, 1911. 192 Fed. Rep. 102. 
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Before Grosscup, Baker and Seaman, Circuit Judges. 


Jones & ScHuBRING, Lowry F. Sater, and Vorys, Sarer, 
Seymour & Pease, for Plaintiff in Error. 
Joun M. OLIN and Harry L. But.er, for Defendant in Error. 


Baker, C. J. 

Defendant in error was named as beneficiary in an application 
made in 1896 by her husband, L. A. Smith, for membership in 
the fraternal and benevolent order, plaintiff in error. In 1908 
Smith died of entero-colitis, inflammation of the small intestine 
and the colon. At the trial the beneficiary introduced evidence; 
which her counsel insist was sufficient to support a conclusion 
of fact, and which counsel for the order earnestly contend was 
only a suggestion for a conjecture, that Smith about thirty-six 
hours before he was taken ill ate oysters that were infected with 
the spores of bacteria; that the spores became bacteria in Smith's 
alimentary tract; that the bacteria working on nitrogenous food 
generated ptomaine poison; that the ptomaine poison by irritat- 
ing and inflaming the intestines produced the disease; that the 
disease caused the death; and that the death, therefore, was “ef- 
fected through external, violent, and accidental means” were 
within the meaning of the laws of the order applicable to this 
case. Some six months before Smith’s death the order amended 
its laws so as to define more clearly what cases of alleged ‘“ac- 
cidents” were within, and what without, the benefits of the com- 
mon fund. If these amendments are found to be determinative 
of this case, it is needless to inquire into the sufficiency of the 
evidence to establish the aforesaid series of causes or the liability 
of the order under its former laws. 

Organized as a fraternal union to provide social enjoyments 
and also pecuniary benefits in cases of injury or death from “ac- 
cidental means,” the order required an applicant to undergo an 
initiation, and thereupon issued to him a certificate of member- 
ship entitling him “to all rights and privileges of membership 
accruing to him under the constitution,” and recommending him 
“to the fraternal courtesy of the brotherhood wheresoever dis- 
persed.” 

Government of the order was representative, and the legislative 
power was vested in the “Supreme Council.” Sections of the 
constitution (the law of the order) provided how amendments 
should be presented and voted upon. No contention is made that 
the amendments were not duly and regularly adopted. 

When Smith joined the order, the constitution provided that 
payment of indemnity for injuries through “external, violent, 
and accidental means” should not extend “to any bodily injury 
of which there shall be no external and visible sign,” and to other 
named cases not material here. By the amendments the definition 
of “external, violent, and accidental means” was further par- 
ticularized so as to exclude “any death, disability or loss, result- 
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ing from infection, excepting where the same results from an 
“open wound,” and “any death, disability or loss, of which there 
shall be no external and visible mark on the body (the dead body 
not being such a mark except in case of drowning or asphyxi- 
ation ).” 

By competent testimony and proffered instructions plaintiff 
in error duly presented to the court for submission to the jury 
the issue of no liability because Smith’s death resulted from an 
infection that did not come from an open wound. For the “ex- 
ternal and visible sign” of injury through “external, violent, and 
accidental means” the evidence showed only chills, fever, pallor, 
weakness, facial expressions of pain, bloody stools, and tender- 
ness and swelling of the abdomen. These may have been ex- 
ternal and visible signs of entero-colitis, which all the experts 
agreed has many causes beside infection from tainted food; but 
proof of entero-colitis and its accompanying “signs” (or symp- 
toms) was no proof of an “external and visible mark on the 
body” as required by the amendments. Being of the opinion that 
the amendments were not binding on Smith, the judge let the 
case go to the jury. 

[1] In his application Smith certified that he had read the con- 
stitution. As already stated, the constitution provided how 
amendments might be adopted. Benefits were restricted to mem- 
bers in good standing, which was defined as consisting of paying 
all dues and “faithfully observing the laws, rules, commands, 
and regulations that are now in force or that may be added to 
this constitution, by-laws, and rules.” In taking the obligation 
of membership (without which admittance was impossible) Smith 
agreed in writing “to abide by the constitution as it now is or 
may be hereafter amended.” 

Defendant in error insists that the promise “to observe” and 
“to abide by” amendments related only to disciplinary and social 
regulations and not to the indemnity contract. As to disciplinary 
and social regulations a reservation of power to amend was not 
needed. If a consent to amendment is exacted, it should be at- 
tributed to the matter in respect to which consent is necessary. 

“To observe” and “to abide by” mean “to obey” and to “accept 
the consequences of.” 

It is to be noted that these verbs define the agreement of 
members not only to “amendments,” but also to the “constitution 
as it now is.” So, if these verbs are given a meaning under 
which Smith never agreed to be bound by the amendments, by 
the same token he never agreed to be bound by anything, and 
therefore a mutually binding contract was never entered into by 
and between him and the order. If they are broad enough to 
express Smith’s engagement that indemnity to him or his named 
beneficiary should be measured by the constitution as it read 
when he joined, that same meaning necessarily expresses his en- 
gagement that indemnity to him or his named beneficiary should 
be measured by amendments legally adopted. 
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[2] Indemnity was not absolute. A member might never suffer 
injury or death through accidental means. There was no re- 
serve fund, no surrender value in which members had an in- 
terest. By uniform dues and assessments upon all members, re- 
gardless of age or date of admittance, uniform benefits were to 
be paid to victims of accidents or to their families. Manifestly 
the underlying principle of the order was that the payment of uni- 
form dues should entitle all members to uniform benefits under 
uniform circumstances and conditions. To construe the laws 
of the order so that members who joined after 1907 should pay 
indemnity in cases of death from infection or in cases where no 
external and visible mark on the body evidenced an injury from 
external, violent, and accidental means, while they. themselves 
could receive no indemnity under like circumstances, would 
create classes where none was intended, and work an unfair dis- 
crimination where equality of obligation and of benefit was the 
aim. 

A contention is also made that another clause in the definition 
of accidental means made the order liable for injuries from the 
accidental taking of poison; and that, since the swallowing of 
the spores of the bacteria that generated the ptomaine poison 
was an unintended act, this case is maintainable. But, whatever 
meaning this clause might be given if it stood alone, it cannot, 
when read with the amendments, be rightly held to cover poison 
from infection (excepting where the infection results from an 
open wound) or poison where no. external and visible mark on 
the body is evidence of poison as the means—not merely evidence 
of a disease that may be induced by other means as well as by 
poison. 

We have read the numerous citations. Applications of the rule 
are various, but no case within our notice denies that the indem- 
nity relation in fraternal orders may be amended if the members 
have so agreed, and if the amendments are in consonance with the 
charter, are not violative of the law of the land, and are reason- 
able. No claim is advanced that the provisions of the amend- 
ments in question run counter to the charter or the law of the 
land. As to their reasonableness, if courts were coming to hold 
that the unconscious swallowing or inhalation of bacteria and 
bacilli was the suffering of an injury through external, violent, 
and accidental means, not only were the additions to the defini- 
tion reasonable, but they were necessary if the order was to be 
kept within its charter purpose of furnishing “accident” indem- 
nity, and was not to be forced into writing “life” insurance. 

Judgment reversed, and cause remanded for further proceed- 
mgs consentaneous to this opinion. 





United States Casualty Co. vs. Newman. 


SUPREME COURT OF GEORGIA. 


UNITED STATES CASUALTY CO. 


US. 


NEWMAN. 


ACTION ON POLICY—SERVICE OF PROCESS. 


Under the circumstances contained in the recital of facts made by the 
€ourt of Appeals in propounding the question as to which it desires 
instructions by this court, the city court of La Grange had not 
acquired such jurisdiction of the defendant as would authorize it 
to proceed to try this action and to render a judgment against the 
defendant therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. § 627; 
Corporations, Cent. Dig. §§ 2603-2627.) 


Certified Question from Court of Appeals. 

Action by J. D. Newman against the United States Casualty 
Company. Judgment for plaintiff, and defendant appeals to the 
Court of Appeals, which certifies a certain question to the Su- 
preme Court. Question answered. 


The Court of Appeals certifies to this court for its instruction 
thereon the following question of law, the determination of which 
is deemed necessary to a proper decision of the above-stated 
case :— 

“On July 28, 1909, the plaintiff in error which is a nonresident 
insurance company, had an agency at La Grange, in Troup 
County, and W. C. Ford, of said county, was the agent in charge 
of said agency, and continued as such throughout the year 1909. 
On said date, and at said place, and through said agent, said 
company issued its policy insuring one H. W. Newman against 
death from certain accidental causes; the defendant in error 
being named as the beneficiary. On December 17, 1909, while 
said policy was in effect, said H. W. Newman was accidentally 
killed in a way by which it is alleged that the company became 
liable on said policy. (For the purpose of this question, the lia- 
bility of the insurance company on the policy is to be taken as 
existing). On February 21, 1910, Mrs. Newman (the defend- 
ant in error) filed an action on said policy in the city court of La 
Grange. The clerk of that court on that day issued process in 
usual form, returnable to the March term of the court. On Feb- 
ruary 24, 1910, the sheriff of that court made return that he 
had served the defendant by serving ‘W. C. Ford, their agent, 
personally,’ with a copy of the writ. The clerk also issued a 
second original and process addressed to the sheriff of Fulton 
County and his deputies (no order of court directing the is- 


* Decision rendered, Jan. 12, 1912. 73 S. E. Rep. 667. Syllabus by 
the Court. 
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suance of this second original is shown) ; and on February 24, 
1910, a deputy sheriff of Fulton County made return that he had 
served the defendant by personally serving ‘John H. Mullin, the 
agent and attorney designated by said defendant upon whom 
service can be made.’ At the appearance term the defendant 
traversed the return of service which had been made by the 
sheriff of Troup County, and set up that on the day when the 
service was made Ford was not its agent, and occupied no re- 
lationship to it which would make service on him effectual as 
against the defendant, and that it had no agent in Troup County 
on that date. The defendant also specially appeared and maved 
to dismiss the action on the ground that service had not been 
legally perfected, because the service on Ford was ineffectual, 
as he was not its agent ; and service in Fulton County on its agent 
Mullin was nugatory, as there was no authority of law for the 
making of that service, nor for the issuance of the second original 
and process directed to the sheriff of Fulton County and his 
deputies. Said Mullin was, at the time the suit was filed and the 
service made, a resident of Fulton County, in charge of an 
agency of the defendant company in Atlanta, in that county, and 
had been designated by the company as its agent to acknowledge 
service on suits and as agent upon whom service might be per- 
fected, as is required by law. ‘The traverse as to the service on 
Ford was sustained; and as a matter of fact it is stated, as a 
part of this question, that W. C. Ford was agent for the defend- 
ant company up to December 31, 1909, when his agency ter- 
minated, and that since that date the defendant company has not 
had an agent or agency in Troup County. Under the facts 
recited, did the city court of La Grange have such jurisdiction 
of the defendant as to authorize it to proceed to try said action 
and to render judgment against the defendant therein?” 


Staton & Puitiips and Harron Lovejoy, for Plaintiff in 
Error. 

W. T. Tuccie, for Defendant in Error. 

Beck, J. 

In case of suit against a nonresident insurance company under 
the facts and circumstances set forth in the foregoing state- 
ment of the facts preliminary to the question in regard to 
which the Court of Appeals has asked the instructions of this 
court, under the decision in the case of Peters vs, Queen In- 
surance Company, 73 S. E. 664, this day decided, the method 
of perfecting service by process is pointed out by the statute. 
Under the provisions of section 2563 of the Civil Code the city 
court of La Grange had jurisdiction of the subject-matter and 
of the defendant, inasmuch as the defendant had an agency 
at LaGrange, in said county, at the time of the execution of 
the contract sued on. The person who was the agent of the 
company at the time of the execution of the contract had ceased 
to represent the defendant company as its agent prior to the 
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bringing of this suit. Consequently service upon him of the 
process was entirely nugatory. The method of service in the 
case as it stood at the time of bringing the suit is clearly 
pointed out in Civil Code, § 2564, and could be effected by 
leaving a copy of the original suit and process at the agency 
or place of doing business of the company at the time of making 
the contract out of which said suit arose. Inasmuch as the 
statute provides, under the decision which we have referred 
to above, a plain method of perfecting service in the county 
where the suit was brought, there was no necessity or authority 
for the issuance of the second original for service upon a 
person resident in another county, who had been designated 
by the defendant company as its agent and attorney upon whom 
service could be made. The necessity which the court recog- 
nized in the case of Devereux vs. Atlanta Ry. & Power Co., 
111 Ga. 855, 36 S. E. 939, as a ground for the court’s exer- 
cising a power to take proper steps to have service made 
because of a lack of a provision in the statute for the same, 
did not exist here. It was not necessary for the court or its 
officers to travel out of the statute in order to asert its juris- 
diction by causing its process to be served on an officer or agent 
of the defendant in person. 

Inasmuch as there was no service in the one way provided 
for in the section of the Code last cited, and the only way in 
which, under the circumstances set forth in the recital of facts 
preliminary to the submission of the question by the Court 
of Appeals, service could be effected, the court had not acquired 
such jurisdiction of the person of the defendant as would 
authorize it to proceed with the trial of the suit, and the 
question of the Court of Appeals must therefore be answered 
in the negative. 

All the Justices concur, except Hill, J., not presiding. 


Evans, P. J. 
I especially concur in the judgment. My views on the 
subject appear in my dissent in the case of Peters vs. Queen 
Insurance Co., referred to in the opinion. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF KANSAS. 


BOYER 
vs. 


STATE FARMERS’ MUT. HAIL INS. CO. et a.* 


HAIL POLICY—LIABILITY OF INSURER. 


Under the facts of this case, it is held that a hail insurance company 
which issued a policy on a crop of growing corn the day after it 
was destroyed by a hailstorm is liable in damages for the amount 
of the insurance which would have been in force before the storm, 
had its soliciting agent not delayed for an unreasonable length of 
time to forward the application on which the policy was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 362371; Dec. Dig. § 175.) 


Appeal from District Court, Jewell County. 

Action by J. M. Boyer against the State Farmers’ Mutual Hail 
Insurance Company and others. Judgment for plaintiff, and 
defendants appealed. Affirmed. 

The plaintiff sued the defendant for damages occasioned by the 
negligence of its soliciting agent in not forwarding the plaintiff's 


application for hail insurance promptly, in consequence of which 
the policy was not issued until after the property sought to 
be insured was destroyed. 

The court made the following findings of fact and conclusions 
of law :— 

“(1) The defendant was, at the time of the happenings men- 
tioned below, a corporation existing under the laws of the state 
of Minnesota. 

“(2) The defendant W. P. Woody was, at the time of the 
issuance of the policy of insurance hereinafter mentioned, an 
agent of the said company authorized to solicit applications for 
insurance, to collect premiums, and to forward applications to 
the defendant insurance company at Waseca, Minnesota, for ap- 
proval or rejection by said company. 

“(3) On the 7th day of July, 1909, plaintiff, J. M. Boyer, was 
the owner of 100 acres of growing corn, 50 acres of which was 
situated in section 21, township 5 south of range 29 west of the 
sixth principal meridian, and 50 acres situated in section 21, 
township 5 south of range 29 west of the sixth principal 
meridian. 

“(4) On the 7th day of July, 1909, said W. P. Woody went to 
the farm of the plaintiff, and took his application for the insur- 


* Decision rendered, Feb. 10, 1912. 121 Pac. Rep. 329. Syllabus by 
the Court. 
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ance of the corn, above mentioned, for the purpose of insuring 
it against damage from hail, the limit of the amount of such 
insurance being $1,000; the premium for such insurance being 
the sum of $60. 

“(5) During the negotiations, the plaintiff informed Woody 
that he could pay cash or give his note; but it would be more 
convenient to give his note. This was agreed to by said Woody. 

“(6) The crop of corn was exceptionally good, and plaintiff 
also informed said Woody, in effect, that he desired the appli- 
cation forwarded at once, as he had a fine crop of corn and did 
not wish to lose it. 

“(7) The application was then drawn up and the note was 
executed, made payable to the order of W. P. Woody, which was 
done for the convenience of Woody in having it discounted. 

(8) Woody had never been expressly authorized to accept 
notes in payment of premiums; but it had been his habit to take 
them and have them discounted, and send in the cash with the 
application. 

“(g) Woody’s residence and place of business was in Cawker 
City, Mitchell County, Kansas. He arrived in Cawker City about 
seven o'clock in the evening. On the 8th day of July, at about 
nine o’clock in the morning, he took the note to a bank in Cawker 
City to sell it and have it discounted; but the bank declined to 
purchase it. He kept it in his possession all that day, and on the 
oth day of July he drove over to the town of Glen Elder, situated 
in the same county, and there offered the note for sale and dis- 
count at two banks, and they declined to purchase it. He re- 
turned to Cawker City, and on the tenth day of July he en- 
deavored to dispose of it to other parties, who declined to pur- 
chase it, and on the night of the tenth day of July, 1909, he 
sent the note and the application to the defendant company, 
where it arrived on the twelfth day of July, 1909. He had also 
taken the application of A. T. Boyer and Charles Boyer for 
insurance on growing crops owned by them separately, and had 
taken their notes in payment of the premiums thereon. He sent 
all three of these notes and the applications at the time of send- 
ing the application and note of plaintiff, and in his letter in- 
formed the company ‘that he would stand for the collection’ of 
the notes; that they owned 680 acres of very fine land in Jewell 
County, Kansas, but were in debt a good deal; and that they had 
given a first lien on 165 acres of as fine corn as could be seen 
in the county, and which was tasseling out in fine shape. 

“(10) The note, application, and letter were received by the 
secretary of the company, who made no objection because the 
application was not accompanied by the cash, and on the twelfth 
day of July, 1909, the policy of insurance, which is marked ‘Ex- 
hibit A,’ and appears as such in the petition of plaintiff, was is- 
sued to the plaintiff, and the other policies issued to A. T. Boyer 
and Charles Boyer. 

“(11) The application of the plaintiff on which such policy 
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was issued is the one marked ‘Exhibit B’ in plaintiff’s petition. 
A copy of the by-laws was printed on the policy so issued, and 
forms a part of the contract under which said policy was to be 
so issued. 

“(12) That, had said application and note been forwarded on 
the night of the seventh, or on the morning or night of the 
eighth of July, which could have been done, instead of on the 
tenth, they would have been received by the company and the 
policy would have been issued to plaintiff before the destruction 
of his crop of corn below mentioned. But, considering the 
critical situation of the corn, the danger from hail in July and 
August, and the limited number of days the insurance was to 
run, together with all the other circumstances in this case, the 
court finds that the said agent held said application an unrea- 
sonable length of time, and on such account the application was 
not passed upon by the company until July 12, 1909. 

“(13) On the eleventh day of July, at 3:30 o’clock, a. m., 
a violent hailstorm swept over the country and totally destroyed 
the crop of 100 acres of corn described in the policy so issued 
to the plaintiff. 

(14) The value of the crop of corn so destroyed was at least 
$1,200. 

“(15) On the twelth day of July, 1909, the plaintiff made 
affidavit of his loss, which he sent by United States mail to the 
proper parties, as designated in the policy of insurance, and after- 
ward, on the fifteenth day of July, 1909, he made further and 
formal proof of loss, as required by the policy of insurance, 
and deposited it in the United States mail, sending it by registered 
letter to said company, and within the time required by the policy 
of insurance. 

“(16) The company has refused, and before the bringing of 
this action refused, and still refuses, to pay for the destruction 
of said crop of corn, or any part thereof. 

“(17) Section 15 of the by-laws provided that: ‘The appli- 
cation and policy and the by-laws of this company now in force, 
or as hereafter enacted, constitutes the entire contract between the 
company and its members, and no agent is authorized to enter 
into any agreement which alters said contract in any particular.’ 

“(18) While the company did not expressly authorize the 
agent, Woody, to accept notes in payment for premiums, yet they 
notified their agents, including Woody, that if they should find 
difficulty in discounting notes taken that the company would 
refer them to a bank that would, and it is apparent many such 
notes were taken, and in that way the company encouraged its 
agents to take notes in payment of premiums; and this is why 
Woody took the note payable to himself, instead of the company. 

“(19) The company had cautioned the agent, Woody, never 
to send notes when they could be discounted. 

(20) The plaintiff believed the agent, Woody, had authority 
to accept the note in payment of the premium, and had no notice 
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to the contrary, save and except such, if any, as is imparted 
by the matters contained in the application of the plaintiff and 
the policy issued to the plaintiff ; and plaintiff had no notice that 
there would be any attempt to discount or sell the note before 
forwarding the application. 

“(21) The policy issued to the plaintiff was so issued July 
12, 1909, and for a term ending on the fifteenth day of Sep- - 
tember, 1909. 

(22) A bank in Waseca, Minnesota, in the same city wherein 
the home office of the company was situated, had sent a letter 
to the agent, Woody, informing him that when notes were taken 
for premiums for policies to be issued by the defendant com- 
pany that said bank would purchase said notes. 

“(23) The plaintiff has necessarily been compelled to employ 
attorneys to prosecute this action, and a reasonable fee for such 
attorneys, the court finds, under the circumstances, should be 
$200. 

(24) On the bottom of the paper upon which the application 
of the plaintiff for hail insurance is written, and occurring below 
and after the signature, appearing in large type, as large as that 
in which the body of the application is printed, the following: 
‘Notice.—All payments of premiums must be made by the as- 
sured by bank cheque or draft payable to the order of the State 
Farmers’ Mutual Hail Insurance Company of Waseca, Minne- 
sota, and be attached to and sent to the company with the ap- 
plication.’ 

“(25) The plaintiff has suffered damage to his property by 
reason of the destruction thereof in the sum of $1,200, and for 
$1,000 of which amount the defendant the State Farmers’ Mutual 
Hail Insurance Company is liable to the plaintiff.” 


“Conclusions of Law. 


“1. The court therefore concludes that the plaintiff is en- 
titled to recover of the defendant the State Farmers’ Mutual 
Hail Insurance Company the sum of $1,200; that this liability 
does not arise from any contract of insurance, but arises solely 
and on account of the failure of the agent, Woody, to forward 
the application within a reasonable time to the said company, and 
upon what the court in this case deems to be such negligence on 
the part of the said agent, the judgment to be rendered in this case 
is based.” 

Judgment was rendered for the plaintiff, and the defendant 
appeals. 


KacEy & ANDERSON, for Appellants. 
C. M. Hiciey, Joun S. Boyer, and R. C. PostietuHwalte, for 
Appellee. 
Burcu, J. (after stating the facts as above.) 
The greater part of the brief for the defendant is devoted to 
arguments which relate to the agent’s lack of authority, under 
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the restrictions placed upon him, to effect a contract of insurance 
and to the necessity for an acceptance of the application as a 
condition precedent to the formation of a contract of insurance. 
Many authorities are cited upon these subjects, including those 
decisions which hold that unreasonable delay in acting upon an 
application does not constitute acceptance and does not warrant 
a presumption of acceptance. The course of the inquiry in this 
case lies in a different direction. This is not a suit on a contract 
of insurance, and the judgment does not rest upon the breach of 
such a contract. The position of the plaintiff and of the district 
court is that, under the peculiar conditions surrounding the trans- 
action, the agent should have forwarded the plaintiff’s application 
promptly for acceptance or rejection; that the application would 
have been accepted if he had done so, and a contract of insurance 
would have been consummated, protecting the plaintiff from the 
loss which occurred ; that the negligence of the agent in not for- 
warding the application until it was too late for the acceptance of 
it to be of any benefit to the plaintiff was the negligence of the 
company; and consequently that the company wrongfully de- 
prived the plaintiff of the indemnity he should have had to his 
injury. 

For all purposes of taking and forwarding the application, the 
agent was the company itself. He could negotiate an application 
for insurance, based upon cash, upon the applicant’s note, or 
upon any other terms, precisely as the board of directors of the 
company might have done. The option exercised by the agent to 
take a note, instead of the cash which he might have received 
(finding No. 5) was an option exercised by his principal. He 
could dispense with a bank check or draft (finding No. 24) as 
an essential feature of the application, and whatever the arrange- 
ment with the applicant might be it was the agent’s duty to pre- 
sent it for acceptance or rejection to the officer or officers hold- 
ing the reserved power to determine whether or not a policy 
should be issued. The agency relation of insurance solicitors 
to the insurer and the person solicited, and the authority of such 
agents over the subject of the application, are fully discussed 
in the case of Pfiester vs. Insurance Co., 85 Kan. 97, 116 Pac. 245, 
and the rules of law there stated are applicable here. 

When the application was solicited by the agent, the danger 
period of the corn-growing season had been reached, and early 
action, whereby the risk of injury might be shifted to the de- 
fendant, was a matter of much consequence to the plaintiff. The 
application was given for the purpose of transmission to the 
defendant’s headquarters, and not that it might be retained by 
the agent and carried about in his pocket. The defendant itself 
recognized the necessity for expeditiousness in a letter of in- 
structions to the agent, which was introduced in evidence, and 
which, no doubt, was regarded by the court as quite material, 
when considering the matters covered by finding No. 12. A por- 
tion of the letter reads as follows: “Special Notice——Send all 
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applications promptly, because there is no liability of the company 
until the application is received and approved by us.” It is fair 
to presume that likelihood of the destruction of the plaintiff’s 
corn by hail induced the very high rate of premium demanded for 
the brief term of the insurance—in this case 6 per cent on $1,000, 
or 5 per cent of the full value of the crop at the time of the nego- 
tiations. There was sufficient danger to the plaintiff to be ap- 
prehended from delay in closing the transaction that a reason- 
ably prudent man, guided by the considerations which ordinarily 
regulate conduct, would have acted with diligence. If the agent 
only be considered, it is clear enough that he would be liable if 
his negligent retention of the application prevented its timely 
acceptance. Since he was merely the arm of the defendant, the 
obligation resting upon him was the obligation of the defendant. 
Therefore the duty of the defendant to secure prompt trans- 
mission of the application from the solicitor’s field to the central 
office is quite apparent. Whether or not the delay in this case 
was unreasonable was a question of fact for the trier of the 
facts and as it is presented here is not one of law for this court. 

It is claimed that the finding that a policy would have been, 
issued before the corn was destroyed, had the application been 
forwarded promptly, is not sustained by the evidence. The 
finding is sufficiently sustained by the proof that the application 
was immediately approved upon its arrival at the defendant’s 
office, and a policy was issued accordingly, taking effect at noon 
of the same day. ‘The position of the defendant was that its 
hailstorm business was conducted on a cash basis only, and its 
witnesses supported this position by some interesting testimony. 
They stated that premiums must be paid in cash; that promissory 
notes are never accepted; that the defendant was not interested 
in the plaintiff’s note, and did not know what became of it; and 
that the defendant was only interested in a cash settlement for 
the policy—all in face of the proof that three policies at least 
(finding No. 10) were issued on July 12th without cash, and 
without hesitation or objection. 

It is said that the plaintiff invited delay by giving his note, 
instead of paying cash. Findings 5 and 6 dispose of this con- 
tention, and they are abundantly sustained by the evidence. It 
is further said there is no evidence that the plaintiff did not know 
the agent would attempt to sell the note before sending in the 
application. The plaintiff did not testify in so many words that 
he had no such knowledge; but the evidence is quite conclusive 
that he believed he had paid his premium, and that the application 
would go forward immediately. Other criticisms of the findings 
of fact are either invalid or immaterial. Certain evidence ob- 
jected to was admissible under the decision in the case of Pfiester 
vs. Insurance Co., 85 Kan. 97, 116 Pac. 245. 

The judgment of the district court is affirmed. All the Justices 
concurring. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


BRASSIL 
VS. 


MARYLAND CASUALTY CO* 


EMPLOYER’S LIABILITY INSURANCE—CONDITION PRECE- 
DENT TO LIABILITY. 


Under an employer's liability policy, which provides that the insurer 
shall not be liable to reimburse the insured except for “losses actually 
sustained and paid by him in satisfaction of a judgment after trial 
of the issues,” it is a condition precedent to the recovery of indemnity 
that the insured shall have actually paid the loss. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


CASUALTY INSURANCE—LIABILITY. 


Where an insurance company, having the option to defend settles the 
claim at its own cost, or to pay the indemnity to insured, repudiates 
any liability whatever under the contract, and it is ultimately de- 
termined that the claim was one against which it had not undertaken 
to indemnify the insured, it will not be liable either for indemnity 
against the claim or for the expenses incurred by the insured in 
defending himself against it. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


CASUALTY INSURANCE—OBLIGATION TO DEFEND—ACTION 
FOR BREACH. 


An indemnity policy insured an employer against “loss from commonlaw 
and statutory liability for damages on account of bodily injury,” 
accidently sustained by any employee from plaintiff's negligence, to 
the amount of $1,500, the insurer being liable only for “losses actually 
sustained and Paid by him in satisfaction of a judgment after trial 
of the issues,” and, having an option to defend any suit by an em- 
ployee in the name and in behalf of the insured, to settle the same at 
its own cost, or to pay the insured the stipulated indemnity, the in- 
sured was forbidden to negotiate or settle a claim without consent 
of the insurer. The insurer declined to settle an employee’s claim, 
and defended-actions which resulted in judgments against insured for 
$6,500. The insurer then declined to appeal, whereupon the insured 
appealed and obtained a reversal, and the actions were subsequently 
dismissed for want of prosecution. Held, in an action by the insured 
for his expenses incurred, that the insurer, bv defending, had assumed 
to defend “in behalf of” the insured to the full amount for which 
the insured might be found liable, the consideration therefor being 
based on the premium paid, the insurer’s election to defend, and 
the renunciation by the insured of the right to defend himself, and 
that, on the insurer’s breach of such obligation, it was liable for the 
expenses incurred by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


EMPLOYER’S LIABILITY INSURANCE—RIGHT TO DEFEND— 
ELECTION. 

Where an employer’s liability insurance company, upon a loss covered 
by its policy, had a right to defend a suit against the insured in the 


* Decision rendered, Dec. 20, 1911. 133 N. Y. Supp. 187. 
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name and on behalf of the insured, to settle the claim at its own cost, 
or to: pay the insured the stipulated indemnity, and elected to defend 
a suit, it could not thereafter abandon such election after judgment 
against the insured in excess of the indemnity, and insist on paying 
the stipulated indemnity, since such rights were inconsistent, because 
the adoption of either necessarily implied rejection of the others. 


(For other cases, see Insurance, Dec. Dig. § 513.) 
Ingraham, P. J., and Laughlin, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Daniel S. Brassil against the Maryland Casualty 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Argued before Ingraham, P. J., and Laughlin, Miller, Scott, 
and Dowling, JJ. 


James J. MAHONEY, for Appellant. 
Tuomas F. Macner, for Respondent. 


Scott, J. 

The plaintiff has recovered a judgment for the reasonable ex- 
penses incurred by him in prosecuting, to a successful issue, two 
actions brought against him, the defense of which the defend- 
ant undertook and assumed up to a certain point, and then aban- 
doned and refused to proceed further with. The defendant 
appeals. The facts are not in dispute. 

The plaintiff, a manufacturer, held an accident indemnity pol- 
icy, issued by the defendant, by which it undertook to indemnify 
him for a term of three years “against loss from common-law 
and statutory liability” for damages for bodily injuries accident- 
ally suffered by any employee or employees of the insured, while 
engaged in the prosecution of his business. During the lifetime 
of the policy, one of the plaintiff’s employees named Loughlin, 
a minor, was accidentally injured, and shortly afterwards he and 
his father began actions for damages by reason of such injury. 
The plaintiff duly notified defendant, as his policy required, 
of the happening of the accident and of the commencement of 
the actions, and defendant thereupon exercised the option given 
it by the terms of the policy, and elected to undertake the defense 
of the actions. To this end its attorney appeared in said actions 
for the plaintiff, prepared the answers, and carried on the de- 
fense. It does not appear that plaintiff was offered, or that he 
assumed, any control over or direction of the defense, except 
that, about two weeks before the actions came on for trial, de- 
fendant’s attorney wrote a letter to plaintiff suggesting that 
verdicts might be recovered to an amount aggregating more than 
the total liability of defendant under its policy, and that, for that 
reason, it might be advisable for plaintiff to retain private counsel 
to protect his excess of liability, and offering to co-operate with 
such counsel in the defense of the actions. The plaintiff, ac- 
cordingly, did retain private counsel, who appeared at the trial. 
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How much part he took therein does not appear. Prior to the 
trial, the plaintiff received from the plaintiffs in the damage suits 
offers to settle the suits and satisfy the claims for the sum of 
$1,500. These offers he communicated to the present defendant, 
which, however, refused to consider them or to settle the suits. 
The actions proceeded to trial and resulted in verdicts against 
plaintiff aggregating $6,500. The defendant thereupon notified 
plaintiff that it would not prosecute an appeal, “but holds itself 
ready to comply with the terms of its contract with you in case 
you should satisfy the judgment rendered against you.” 

Just what the defendant meant by its offer to “comply with 
the terms of its contract” is not explained; but we assume that 
it meant to say that it would pay plaintiff the sum of $1,500, 
when he should have satisfied the judgments for $6,500 and costs. 
The plaintiff was then placed in an unfortunate position. He 
had been mulcted in damages in upwards of $6,500 as the result 
of actions at law, the defense of which had been virtually taken 
out of his hands, the defendant, which had thus far assumed 
his defense, refused to proceed further, and offered to pay him 
only the face of the policy, more than $5,000 less than his total 
liability, and that only after he had paid and satisfied the judg- 
ments. He vainly protested to defendant that, having gone so 
far, it was under a duty to prosecute appeals, but met only a 
refusal. There was nothing left for him to do except to procure 
the substitution of his own attorney, and to prosecute appeals 
on his own behalf. This he did, with such success that both 
judgments were reversed by the Court of Appeals and new trials 
ordered. ‘These, however, were never had, because the suits 
were ultimately dismissed for failure to prosecute. For the ex- 
pense incurred in prosecuting these appeals the plaintiff now 
sues and has recovered judgment. The defendant, treating, this 
action as one to recover the indemnity contracted for by the 
policy, insists that it can be subjected to no liability for two 
reasons: First, because its only agreement was to insure plain- 
tiff against loss arising from cgmmon-law or statutory liability 
for damages, and the final outcome of the actions against plaintiff 
demonstrates that he was never liable to such loss; and, secondly, 
because by the terms of the policy defendant’s obligation to pay 
was to arise only after the insured had been actually subjected 
to loss by being obliged to pay damages, which, in consequence 
of the reversal of the judgment, he has not been obliged to do. 

If the action must rest upon the theory upon which the de- 
fendant supposes it to rest, its objections to the judgment are 
unanswerable. The conduct of indemnity is only against loss 
from common-law or statutory liability, and, if there be no such 
liability, there can be no indemnity. Cornell vs. Travelers’ Ins. 
Co., 175 N. Y. 239, 67 N. E. 578. 

[1] The policy provides that the defendant shall not be liable 
to reimburse the insured except for “losses actually sustained 
and paid by him in satisfaction of a judgment after trial of the 
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issues.” This clause undoubtedly creates a condition precedent to 
the recovery of indemnity that the insured shall have actually 
paid the loss. White vs. Maryland Casualty Co., 139 App. Div. 
179, 123 N. Y. Supp. 840. The respondent does not combat 
either of these propositions, but insists that he is not suing for 
indemnity against the claims for damages on behalf of the 
Loughlins, father and son, but for damages for the breach of the 
obligation assumed by defendant after it had been notified of 
the claim made by the plaintiffs in the damage suits, and had 
‘elected to undertake the defense thereof. In our opinion the 
judgment may be sustained upon this theory. The policy em- 
braced a number of conditions or stipulations defining the rights 
and obligations of the parties. The first required the assured, 
upon the occurrence of the accident, to give immediate notice to 
the defendant. There is no claim that this condition was not 
complied with. The second condition prescribes what shall be 
done by the company, as follows :— 

“(2) If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by the policy immediate notice thereof shall be given to the 
company and the company will defend against such proceedings 
in the name and on behalf of the assured, or settle the same at 
its own cost unless it shall elect to pay the assured the indemnity 
provided for in clause A of special agreements as limited herein.” 

The third condition forbids the assured to settle any claim 
except at his own cost, or to interfere with any negotiations for 
settlement, or in any legal proceedings without the consent of 
the company previously given in writing. 

[2] Of course, it is open to the company, with respect to any 
given claim, to refuse to do either of these things, and to repu- 
diate any liability whatever under the contract. If it adopts that 
course, and it be ultimately determined that the claim was one 
against which it did not undertake to indemnify the assured, 
it will be liable neither for indemnity against the claim, nor 
for the expenses incurred by the assured in defending himself 
against it. Cornell vs. Travelers’ Ins. Co., supra. 

If, however, the company undertakes to abide by and fulfill the 
contract with the assured, three courses of conduct are open to 
it, and it has the absolute and unqualified right to determine which 
it will adopt. It may: (a) Defend against such proceeding in the 
name and on behalf of the assured; or (b) settle the claim at its 
own cost; or (c) pay the assured the stipulated amount of in- 
demnity, leaving him to defend himself against the claim as 
best he may. 

[3] The appellant, in the case at bar, chose the first of these 
alternatives and elected to assume the defense of the actions 
brought to enforce the claims. In so doing it did not merely 
undertake to defend itself to the limit of its possible liability, 
but to defend the actions “in behalf of” the assured, and to se- 
cure to itself the absolute control and direction of such defense 
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the assured was required to stipulate that he would not interfere 
with the actions, unless expressly permitted so to do by the 
company, and then only, of course, to the extent that the com- 
pany permitted interference. When the company had thus ex- 
ercised its option, a new contract came into existence between 
the company and the assured. The company no longer stood 
in the position of an indemnitor as to a limited class of liabilities, 
but it had assumed a definite obligation to defend certain actual 
suits “in behalf of” the plaintiff, and this obligation was not 
limited by the amount the company had at stake, but also by the 
amount for which the assured might be found liable. The con- 
sideration for this contract is to be found in the premiums paid 
for the policy, the election by the company, and the renunciation 
by the assured of the right to defend himself. 

[4] The three courses of action reserved to the company by the 
second condition above quoted were obviously inconsistent, be- 
cause the adoption of either necessarily implied the rejection of 
the others. So, when the company undertook to defend the 
actions, it elected to pursue that particular course, and could not 
thereafter abandon such election and adopt the inconsistent 
course of paying the amount of the indemnity and abandoning 
the defense of the suits, and it certainly could not do this when 
the result of the election had been to cast the plaintiff in damages 
to the extent of $5,000 more than the agreed indemnity. It was 
then impossible to put the plaintiff back where he had been when 
the election was exercised. Mills vs. Parkhurst, 126 N. Y. 89-92, 
26 N. E. 1041, 13 L. R. A. 472; Whalen vs. Stuart, 194 N. Y. 
495, 505, 87 N. E. 819; Kilpatrick vs. Germania Ins. Co., 183 
N. Y. 163-168, 75 N. E. 1124, 2 L. R. A. (N. S.) 574, 111 Am. 
St. Rep. 722. 

In point of fact, however, the defendant never did offer to 
adopt any of these courses specified in the second condition, 
except that of defending the action. The position it took after 
the rendition of the judgment was utterly unreasonable. It re- 
fused to carry on an appeal, thus virtually asserting that the 
claim was one covered by its policy and for which it was liable; 
but, at the same time, it refused to pay the amount for which 
it was concededly liable, unless the plaintiff should first pay the 
judgment against him, which virtually amounted to a prohibi- 
tion against an appeal by him, except at the risk of forfeiting his 
indemnity. In adopting this attitude, the defendant clearly in- 
dicated that it had misconceived the obligation it had assumed 
to plaintiff, and considered that it owed no duty save to itself. 
It did not in our opinion fulfill its whole duty to plaintiff when 
the erroneous judgment was entered upon the trial. It had un- 
dertaken to defend the action in plaintiff’s behalf, and had there- 
by excluded him from the management and control of the de- 
fense. The result of its direction of the defense had been to 
charge the plaintiff with a large judgment, only partly covered 
by insurance. It owed him a duty which was not satisfied by 
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leaving him in this predicament. It is true, perhaps, that it was 
not bound to assume the labor and expense of an appeal which 
it considered hopeless ; but, if it refused to go on with the appeal 
on that ground, it ran the risk that its estimate of the merits of 
the appeal might prove to be erroneous, as it proved to be in this 
case. The defendant undoubtedly elected to assume the defense 
of the actions because it deemed that it would gain some advan- 
tage by adopting that course; but it cannot take all the advan- 
tage and repudiate all the obligations. Having elected and un- 
dertaken to defend in behalf of the assured, it cannot be per- 
mitted to drop the defense when it suits its own purposes, with- 
out regard to his interests, and leave him stranded with an er- 
roneous judgment against him for a large amount, seeking later 
to take advantage of the outcome of the appeal which it refused 
to prosecute itself. 

The appellant lays great stress upon Cornell vs. Travelers’ 
Ins. Co., supra; but, as already indicated, there is no real re- 
semblance between this case and that. There the insurance com- 
pany insisted from the beginning that the accidents. sued upon 
were not covered by its policy, and refused to defend or pay. 
The result of the actions against the assured, in that case, showed 
that the insurance company had been right, and that no liability 
had ever attached to it. If the insurance company had elected 
to defend, a different question would have been presented. It 
is suggested that a party will not be held to an election made 
in ignorance of the facts upon which the elector depends. But 
there is nothing in the present case to indicate that the defendant 
was ignorant of any fact bearing upon its election. 

Our conclusion is that, by its election to defend the Loughlin 
actions, the defendant incurred an obligation to plaintiff to act 
in his interest and behalf as well as its own, and this obligation 
was not fulfilled. Creem vs. Fidelity & Casualty Co., 141 App. 
Div. 493, at pages 497, 498, 126 N. Y. Supp. 555; Humes Const. 
Co. vs. Phila. Casualty Co., 32 R. I. 346, 79 Atl. 1. The amount 
awarded by the jury was reasonable. 

Judgment affirmed, with costs. 

Miller and Dowling, ]J., concur. 


INGRAHAM, P. J. 

The defendant issued a policy of insurance, whereby it in- 
sured the plaintiff against “loss from common-law or statutory 
liability for damages on account of bodily injuries * * * 
accidentally suffered by any employee or employees of the as- 
sured * * * caused by the negligence of the assured” to 
an amount not exceeding $1,500. During the term of this policy 
one of the plaintiff's employees named Loughlin was injured. 
He was an infant, and he and his father commenced actions for 
damages against the plaintiff, claiming an account largely in ex- 
cess of the limit of insurance. The plaintiff gave notice of this 
accident to the defendant, which undertook the defense of the 
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action. The action was subsequently tried by the defendant's 
counsel, the plaintiff being also represented by counsel on the 
trial, and there resulted two judgments against the plaintiff for 
upwards of $6,000. The defendant’s liability being limited to 
$1,500, the result to the plaintiff was that, if these judgments 
were sustained, he would be compelled to pay more than $4,500, 
and the defendant would be compelled to pay $1,500. After the 
judgments were obtained, the defendant decided that it would 
not undertake the prosecution of an appeal, and therefore wrote 
to the plaintiff that it “has arrived at the conclusion that the 
prosecution of an appeal would not be advantageous,” and offer- 
ing to substitute the plaintiff’s attorney for the attorney who had 
represented the insurance company in defending the action. 
Such a substitution was had, the plaintiff prosecuted the appeal, 
and the Court of Appeals reversed the judgments appealed from 
and ordered a new trial. Subsequently the plaintiff’s attorney 
succeeded in getting the actions dismissed for want of prosecution, 

which ended any liability of the plaintiff for the accident. The 
plaintiff then commenced this action and has recovered a judg- 
ment for the amount that he was compelled to pay to his attor- 
ney in obtaining a reversal of the judgments and a dismissal of 
the action. 

It is quite clear that the plaintiff cannot sustain an action 
upon the policy. The policy contained the usual provision that 
no action would lie against the insurance company as repects any 
loss under the policy, unless it should be brought by the assured 
to reimburse him for loss actually sustained and paid by him after 
the trial of an action against him for an injury sustained by one 
of his employees. No judgment has ever been maintained against 
the plaintiff, and he has paid no judgment on account of the in- 
jury. Nor was the defendant obliged to defend the action 
brought against the plaintiff to recover for the injuries sustained 
by his employees. It had the option of doing so by the policy: 
but in the case of Cornell vs. Travelers’ Insurance Company, 175 
N. Y. 239, 67 N. E. 578, it was expressly held that the clause 
in relation to the insurance company defending any action against 
the assured was intended to confer upon the company the right 
to control legal proceedings upon such claims at its election, and 
if it determined that the claims were not such as to impose any 
liability upon the assured, it had a right to ignore the suit as 
to it and take its chances with respect to. any liability that might 
ultimately be imposed upon the assured. The defendant had the 
right, therefore, to refuse to undertake the defense of the two 
actions brought against the plaintiff, and its liability in that 
case would have depended upon the recovery by the injured 
employee of a judgment against the plaintiff and the payment by 
the plaintiff of that judgment, in which case the defendant would 
have been liable to the plaintiff for $1,500. It undertook such 
defense, however, and conducted it until the entry of final 
judgment in the ‘action. There was no obligation under this 
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policy for the defendant to undertake an appeal from that 
judgment, and it had a perfect right then to say to the plaintiff, 
as it did say, “We decline to prosecute an appeal, and whenever 
you have to pay any judgment in favor of this injured employee, 
we will pay to you the $1,500 that we have agreed by the policy 
to pay on that condition.” 

Certainly up to this time the defendant had violated no 
agreement that it had made with the plaintiff and had not failed 
to perform any duty that it owed to the plaintiff. What the 
plaintiff did in prosecuting the appeal was, not to relieve the 
defendant of any liability, but was to relieve himself of the 
additional obligation imposed by the judgments upon him of 
upwards of $4,500. He prosecuted that appeal successfully, 
and finally escaped all liability. But no reason suggests itself 
to me why the defendant should pay the expenses incurred 
by hint in relieving himself from this liability. The defendant 
had the right at the beginning to decline to defend the actions, 
being liable for $1,500 if the plaintiff had to pay that amount 
in consequence of any judgment recovered against him. I think 
it clearly had the same right, after the judgments were rendered, 
to say that it would proceed no further with the defense of 
the actions or the prosecution of the appeals; but, whenever 
the plaintiff was compelled to pay any judgment in favor of 
the injured employee, it would respond to the amount of its 
liability as fixed by the policy. That time has never arrived, 
because the plaintiff has never been held liable to the injured 
employee and has been compelled to pay no judgment. There 
has been no adjudication that the claims of Loughlin and his 
father were within the terms of the policy, but by the terms 
of the policy the plaintiff has not been compelled to pay any 
sum of money for which the defendant is liable. The under- 
taking to defend imposed no greater liability upon the defend- 
ant than it would upon a lawyer who had been employed to 
defend, namely, to exercise ordinary care and prudence and 
provide competent professional skill for conducting the liti- 
gation. It might be that, if there was any evidence of any 
neglect in the performance of this obligation, the defendant 
would have been liable for damages caused by such neglect. 

It seems to me, therefore, that on this record no cause of 
action was either alleged or proved, and the judgment appealed 
from must be reversed, and a new trial ordered, with costs 
to the appellant to abide the event. 

Laughlin, J., concurs. 
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HOPE SPOKE CO. vs. MARYLAND CASUALTY CoO.* 


(Supreme Court of Arkansas.) 


EMPLOYERS’ LIABILITY INSURANCE—ACTION—CONDITIONS 
PRECEDENT—NOTICE OF LOSS. 


An employers’ liability policy contained in the first paragraph an absolute 
undertaking to indemnify insured. The second paragraph provided 
that the insurer would, at its own expense, investigate all accidents 
and defend all suits “of which notice is given as hereinafter re- 
quired.” It was provided that immediate notice of an accident should 
be given the company. Held, that delay in giving notice was no 
defense to an action on the policy where insurer received notice in 
time to make a full investigation, and it did not appear that it had 
suffered any loss or injury by reason of the delay. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 

Wood and Hart, JJ., dissenting. 


* Decision rendered, Jan. 8, 1912. On rehearing, Feb. 12, 1912. 143 S. 
W. Rep. 8s. 
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STANDARD LIFE & ACCIDENT INS. CO. vs. BAM- 
BRICK BROS. CONST. CO.* 


(St. Louis Court of Appeals. Missouri.) 


EMPLOYER’S LIABILITY INDEMNITY—NATURE. 


A contract to indemnify an employer against liability for personal in- 
juries is a contract of insurance. 


(For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.) 


ASSIGNMENT OF POLICY—EFFECT. 


An assignment of a policy with insurer’s consent constitutes a new contract 
between insurer and the assignee according to the terms of the policy. 


(For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.) 


EMPLOYER’S LIABILITY INDEMNITY—ASSIGN MENT—EFFECT. 


Under an employer’s liability policy, providing for payment of a premium, 
based on percentages of wages paid, and under assignment of the 
policy on condition, that the assignee should perform the obligation 
imposed upon the assignor under the policy, the assignee’s liability 
for premiums is measurable by wages paid its employees, and not the 
assignor’s, and the assignee is not chargeable on account of a pre- 
mium due on the assignor’s pay rolls prior to the date of the assign- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 219.) 


* Decision rendered, Feb. 6, 1912. Rehearing denied, Feb. 20, 1912. 
143 S. W. Rep. 845. 
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FIRST NAT. BANK OF MONROVIA vs. MARYLAND 
CASUALTY CO. (L. A. 2,647.)* 
(Supreme Court of California.) 


BURGLARY INSURANCE—ACTIONS—SUFFICIENCY OF EVI- 
DENCE. 

Evidence, in an action by a bank on a burglary insurance policy, held not 
to sustain a finding that the inner steel chest of the safe was en- 
tered by the use of tools directly thereupon, within the terms of the 
policy, but by operation of the combination. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


ACTIONS—PROOF. 
To recover on an insurance policy, plaintiff must bring himself within its 
express provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


CONSTRUCTION OF POLICY. 


While doubtful provisions of an insurance policy are construed in in- 
sured’s favor, if its terms are unambiguous, no forced construction 
can be indulged to pass liability on the company. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


BURGLARY INSURANCE—CONSTRUCTION OF POLICY. 


A burglary insurance policy covered loss in consequence of the abstrac- 
tion of money from the “safe or safes,’ described in the attached 
schedule, “by any person or persons who shall make entry in such 
safe or safes by the use of tools or explosives directly thereupon,” 
and provided that the company should not be liable for loss from a 
burglar-proof safe containing an inner steel chest, unless the money 
was taken “from the chest after entry also into the said chest effected 
by the use of tools or explosives directly thereupon.” Held, that 
the company would not be liable on the policy for money taken from 
the inner steel chest by the use of the combination furnished the 
burglar by an employee, without having made entry into such inner 
chest by the use of tools directly thereupon. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


ACTION ON POLICY—APPEAL. 


That an insurance company, sued on a bank burglary policy which re- 
quired that entrance into both the outer safe and the inner steel chest 
contained therein be made directly by tools, disputed the manner in 
which the burglar effected an entrance, in attempting to show that even 
his entry into the outer safe was not effected by tools thereon, would 
not estop it, on appeal, from asserting that a finding that the en- 
trance into the inner chest was made with tools directly thereupon 
was not supported by the evidence. 


(For other cases, see Insurance, Dec. Dig. § 674.) 


* Decision rendered, Jan. 25, 1912. Rehearing denied, Feb. 21, 1912. 
121 Pac. Rep. 321. 
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SOUTHERN SURETY CO. vs. TYLER & SIMPSON CO.* 
(Supreme Court of Oklahoma.) 


FORFEITURE—FIDELITY BOND. 

Where a surety company issued a bond indemnifying a mercantile estab- 
lishment against the default of its bookkeeper, who was authorized 
to handle daily cash receipts, and the bond executed, including a 
separate instrument known as, “Employer’s Statement,” warranted 
that the books would be balanced monthly and the accounts watched 
and looked after, a monthly examination of the statements, reports, 
and books by the officers of the insured, but which did not include a 
complete and thorough check or audit of the books, is sufficient, and 
the fact that a careful audit of the books would have disclosed a 
defalcation, is not proof that there was a failure in the performance 
of a duty, such as would release the surety from its obligation. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


FORFEITURE—FIDELITY BOND. 

A surety company issued a fidelity bond, indemnifying a mercantile estab- 
lishment against the default of its bookkeeper, and, in compliance 
with a provision of the bond, answered certain questions, as follows: 
“Q. What means will you use to ascertain whether his accounts are 
correct? A. Monthly balances and watching them. Q. How fre- 
quently will they be examined? A. (No answer.) Q. When 
were his accounts last examined? A. Each account is examined 
monthly. Q. Is there now, or has there been, any shortages due 
you by applicant? A. No; not that we know of. Q. Have you ever 
sustained loss through the dishonesty of any one holding the position 
of the applicant? A. Yes. Q. If so, state what means you have 
adopted to prevent the recurrence of similar loss. A. By a more 
careful scrutiny of accounts.” Held, that a monthly examination of 
the books and accounts and reports made by the bookkeeper by 
the officers of the insured, together with keeping such watch on the 
bookkeeper, as was kept on the other employees of the insured, and a 
general supervision by such officers over the business of the book- 
keeper such as was usual and customary, was all that was required 
by the terms of the undertaking. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


FORFEITURE—FIDELITY BOND. 

The foregoing questions and answers cannot be construed to mean that 
an exhaustive examination of the books had been or should be made, 
such as would discover the slightest irregularity that might exist, 
however cunningly covered up. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


FORFEITURE—FIDELTY BOND. 

The fact that the question, “Is there now or has there been any shortage 
due you by applicant?” was answered, “No; not that we know of,” 
and which answer was made in good faith after the usual and cus- 
tomary examination of the books, but which failed to discover 
existing defalcations, will not discharge the surety, no false repre- 
sentations or warranty having been made, and the insurer having 
accepted the statement so made without request for further or more 
definite information. 


(For other cases, see Insurance, Dec. Dig. § 285.) 


* Decision rendered, Nov. 14, 1911. 120 Pac. Rep. 936. Syllabus by 
the Court. 


eNO CEI PC ILI 
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ACTIONS ON POLICIES—BURDEN OF PROOF. 


Contracts of fidelity insurance will be liberally construed to accomplish 
the purpose of indemnity for which they are made, and, where the 
defense is a breach of the warranty by the insured, the burden of 
proof rests upon the insurer to establish the allegations charging 
such breach. 


(For other cases, see Insurance, Dec. Dig. § 646.) 


ACTIONS ON POLICIES—DIRECTION OF VERDICT. 


In an action on a fidelity bond, the giving of the bond, the defalcation, 
and amount thereof were admitted, defendant claiming that the 
plaintiff had reached the warranties. On this issue, the burden was 
on the defendant, and where the evidence given at the trial, with all 
the inferences that the jury would properly gather from it, was 
insufficient to support a verdict, for the defendant, so that such a 
verdict, if returned, must be set aside, the court is not bound to 
‘submit the case to the jury, but may direct a verdict for the plain- 
tiff, providing his case has been properly made out. 


(For other cases, see Insurance, Dec. Dig. § 668.) 
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LIFE. 
COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


LEON F. BLANCHARD, et als., Complainants, 


and 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA, et als., 
Defendants. 


(Nos. 66 and 67.)* 


Where a life insurance company has accumulated a large surplus, it 
is within the discretion of the Board of Directors to devote that 
surplus toward the reduction of the premiums on outstanding non- 
participating policies or to increase the insurance allowed by 
those policies. 

The stockholders have no absolute right to have the surplus distrib- 
uted in the form of dividends. 

A company doing a non-participating business does not necessarily 
transact a participating business when it uses its surplus for the 
above purpose. 


On appeal from decree advised by Vice-Chancellor Howell. 


Joun R. Harpin and Ropert H. McCarter, for Complain- 
ants. 

Epwarp D. DuFFIELD and RicHarp V. LinpaBury, for De- 
fendants. 

KALiscu, J. 

A bill of complaint was filed in the Court of Chancery against 
the Prudential Insurance Company by Leon F. Blanchard in be- 
half of himself and others stockholders of said company who 
might come in, to compel a distribution to them, by way of divi- 
dend, of an equitable portion of the surplus from accumulated 
profits amounting to $2,500,000, which had been alleged to be 
available for the purpose by the directors of said company and 
arbitrarily and illegally “in a way fraudulent in law and sub- 
versive of the rights of the stockholders not assenting thereto,” 
withheld by them from the stockholders entitled thereto. 

As incidental to this relief the bill prayed the aid of the court 
to prevent the company from making any payments and granting 
any benefits out of the surplus profits to policyholders in excess 
of their contractual rights. 

The decree of the Court of Chancery directed a mandatory in- 
junction to the directors of said company to declare a dividend 
to the complainants, and all other stockholders of the company, 
pro rata to their several stockholdings, of $2,500,000 from the 
surplus of the company. It denied to the complainants all other 


* Decision rendered, November Term, 1911. 
Vol. XLI.—61. 
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relief ; and directed the payment of complainants’ costs and coun- 
sel fee by the defendant company. 

From that part of the decree directing the declaring of the 
dividend and to distribute the same to stockholders and the pay- 
ment of complainant’s counsel fees and costs by the defendant 
company, the defendants appealed to this court, upon the ground 
that the Court of Chancery should have dismissed the complain- 
ants’ bill with costs. 

From that part of the decree denying all other relief to the 
complainants, the complainants appealed to this court, on the 
ground that the court should also have decreed that additional 
benefits applied to the policies issued by the defendant insurance 
company after the beginning of the year 1907, and before July 
1, 1909, made the policyholders holding said policies on the last 
mentioned date participate, to the extent of such additional 
benefits, in the profits of the company’s business contrary to the 
provisions of the Act of the Legislature of New Jersey (sup- 
plemental to the general law for the regulation and incorporation 
of insurance companies) approved April 15, 1907; and that in 
determining the surplus of the company as a stock corporation 
the amount of such additional benefits should have been in- 
cluded in the profits of the company’s business and added to 
said surplus as part thereof; and that an injunction should have 
been directed restraining and enjoining the defendant company 
from further payments to any policyholder holding a policy is- 
sued after the beginning of the year 1907, and before July 1, 
1909, in force on July 1, 1909, to which said policyholder may 
not be entitled by the terms of the policy contract; and from in 
any way enlarging or changing the policy contract issued within 
the period aforesaid, or at any time, in such way as to authorize 
or require the payment to a policyholder of any sum of money 
to which such policyholder would not be entitled under the terms 
of the policy contract, and from thereafter diverting further sums 
from the profits of said corporation by the payment of any sum 
or sums to which policyholders holding policies issued within the 
period aforesaid may not be entitled by the terms of their con- 
tract, and from further payment to policyholders of any sum or 
sums on policies issued prior to the beginning of 1907 by way of 
additional benefits to which the policyholders may not be entitled 
by the terms of the policy contracts beyond additional benefits 
announced to such policies prior to the first day of July, 1909. 

It developed upon hearing that the company from the time of 
its inception until 1886, a period of nine years, issued what is 
generally known in the life insurance business as non-participa- 
ting industrial policies only. These were plain ordinary policies 
of a fixed amount which required the payment of a fixed pre- 
mium, and the holders thereof under their contracts with the com- 
pany were not entitled to any rebates or dividends by reason of 
any profits the company might make in the transaction of the 
business, or to any participation in such profits. 
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ju: 1886 the company inaugurated a change in its business re- 
specting the issuance of policies of insurance and began issuing 
what is termed ordinary policies, the greater number of which 
by their terms entitled the holders thereof to such dividends or 
participation in the company’s profits as the directors might de- 
termine upon. This course of business was pursued until Janu- 
ary 1897, when the company adopted a scheme by which it granted 
concessions to the holders of industrial policies by giving to them 
a post mortem dividend after five years, a cash dividend after 
fifteen years, and establishing a surrender value after twenty 
years. This in effect made all the industrial policies outstanding 
at that time participants in the profits of the business, and thus 
nearly all the policies outstanding at that time, both ordinary and 
industrial, on a participating basis. 

This situation remained unchanged until by virtue of Section 
12 of an Act of the Legislature of 1907, p. 133, the company was 
put to its election of conducting its business either as participating 
or non-participating. And in pursuance of this section the com- 
pany passed a resolution July 8th, 1907, electing to carry on the 
non-participating business and to discontinue the issuing of par- 
ticipating policies August 1, 1907. On June 14, 1909, the board 
of directors, by resolution made a concession to the holders of 
all industrial policies issued on and after. July 5, 1909, not by 
reducing the premium, but by adding about ten per cent to the 
amount of insurance that the same premium would thereafter 
purchase. 

A similar concession was likewise extended to the holders of 
all industrial policies which were issued after January 1, 1907, 
and in force on July 1, 1909. Such concessions appeared to have 
been made by the company in 1880, 1885, 1891, 1897 and 1906. 

Complainants insisted in the court below and now urge that 
the action of the board of directors by extending these increased 
benefits to all industrial policies issued since the beginning of the 
year 1907 and in force on July 1, 1909, was and is in contraven- 
tion of the act 1907 under which the company had elected to do 
a non-participating business, and violative of the contractual 
rights of policyholders, who, by such policies are entitled to par- 
ticipate in the profits of the company, as well as of the rights of 
the stockholders, in that it diverts large sums of money from the 
profits of the company by making the concessions to its policy- 
holders not entitled thereto, and the effect of which is to reduce 
the profits of the company, in which the participating policy- 
holders and the stockholders are entitled to share. And it is 
further claimed that these concessions on the part of the company 
are tantamount to the doing of a participating business and there- 
fore are wholly unauthorized. 

The defendant company meets this charge with the claim that 
it had been its practice to make such concessions as are now for 
the first time being objected to, at irregular intervals (the years 
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in which they have been made has been before stated), and they 
justify it upon an apparently sound and substantial basis, the main 
reason for such action, on the part of the company, being, that 
in fixing the premiums to be paid for insurance such fixed pre- 
miums had to be in their very nature experimental in order to 
guard against any possible loss and to protect the fund accumu- 
lated for the benefit of the policyholders in that, in case of an 
emergency it would be able to meet the demands which should 
be made upon it, i. e., policies becoming payable, to meet the ex- 
penses and costs not only of conducting but also extending the 
business. The premiums were therefore fixed high enough to 
insure against any possible loss. 


As a result, the company necessarily from a business point of 
view and intentionally charged the industrial policyholder more 
for his insurance than it was worth, that is, more than it cost 
to carry it. The main cause for this was that it was impossible 
to forsee how much it would cost. Business caution rendered it 
necessary to take into account the fluctuation in the rates of in- 
terest which was likely to occur, the uncertainty as to the number 
of policies which would lapse from one cause or another, and 
above all the uncertainty of the extent of mortality among its 
policyholders. An estimate of what a fair premium should be 
based upon such contingencies, is, in its very nature largely spec- 
ulative. Besides another important element which entered into 
the fixing of the premium was the cost of obtaining the business 
and preserving it. The business, as it developed, demonstrated 
that the premiums charged and paid were excessive. Now it is 
this excess of premium, this ascertained overcharge, which the 
company claims it returns to the policyholders by the methods 
which have already been adverted to. It is further claimed by the 
defendant company that these excess of premiums are not to 
be regarded in any sense as profits, because unless policyholders 
were relieved from paying the excessive premiums and were put 
upon the same basis with other policyholders who had been 
carrying and were carrying like sums of insurance, for a lower 
rate they would allow their policies to lapse and seek other com- 
panies for insurance and that therefore these concessions were 
to be considered rather in the nature of cost and expense neces- 
sarily incurred in preserving its business and meeting competition, 
than a participation by policyholders in the profits of the business. 
In effect, it is contended that it is a business method adopted by 
the company as conducive to the well being and prosperity of the 
company and its policyholders, and that in making these con- 
cessions the directors were acting in good faith. 


It becomes of vital importance, in order to ascertain the true 
meaning of the act, to keep in view the real nature of the business 
conducted. by domestic life insurance companies doing business 
in this state prior to its passage. -For it may be safely assumed 
that the legislature intended to differentiate between what are 
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termed participating and non-participating business. As has 
already been observed the defendant company had issued policies 
by which its policyholders paying a fixed premium were entitled 
to participate in the profits and were what is known as dividend 
paying policies, and straight out or ordinary policies, by which its 
policyholders paid a fixed and stated premium without any regard 
to the profits made by the company. To this latter class of 
policyholders, however, as has been already stated the company 
had prior to the act of 1907 made concessions at irregular inter- 
vals as the business conducted by it warranted and to meet com- 
petition with other companies which the future stability and pros- 
perity of the company demanded. 

In order to ascertain the true meaning and spirit of the act 
of 1907, we must have recourse to what the business conditions 
and methods of doing business by domstic life insurance compan- 
ies doing business in this state actually were up to the time of the 
passage of said act. This information is sufficiently gleaned 
from the history of the defendant company of its life and prog- 
ress, from its inception to the present time. The salient features 
of its business were the issuing of two clasess of policies, par- 
ticipating and non-participating. Both classes of policies were 
the creatures of express contracts made between the company 
and the policyholders. Those policyholders, who by their policies 
were entitled to participate in the profits were not dependent upon 
any bounty or gracious act of the company, but were solely en- 
titled to do so by virtue of the contractual relation which existed 
between them and the company. The right to share in the profits 
of the company by the participating policyholders was not af- 
fected by any fluctuation of the profits, for if there was any profit, 
they were entitled to share in it. It appears that the concessions 
were infrequently made. From the time of the company’s organ- 
ization up to 1907, five such concessions, as are complained of, 
were made by the company to the policyholders. The first four 
concessions were made at intervals of five and six years and it 
appears that none was made from 1897 until 1906. 

It is, therefore, extremely unlikely that this feature of the com- 
pany’s method of conducting its business was within the con- 
templation of the Legislature when the act was passed. The 12th 
section of the act requires the board of directors by resolution 
“to elect whether it will carry on its business in the form of 
participating business or non-participating business,” and then 
concludes: “and it shall not be lawful for such company to there- 
after conduct both the participating and non-participating forms 
of life insurance. 

What the Legislature manifestly had in view was the character 
of the business conducted by domestic insurance companies, and 
not the business methods adopted by them in the conduct of 
such business. 

It was the business of participating and non-participating forms 








810 Insurance Law Journal Vol. 41. [May, 1912, 


of life insurance with which the Legislature dealt. Both forms of 
life insurance constituted the business which the company con- 
ducted and both kinds of insurance were subjects of contractual 
relations between the company and the takers of policies. Noth- 
ing can be clearer than that it was the sole design of the Legis- 
lature to separate the two forms of life insurance business and to 
compel such life insurance companies to elect to conduct either 
form, but not to conduct both. 


The defendant company concedes that it having elected to do 
a non-participating business it is, therefore, not authorized to 
conduct a participating form of insurance business. The com- 
plainants maintain that the concessions made by the company to 
its policyholders, though made at irregular intervals, is practically 
the doing of a participating business. We cannot accede to this 
for the reasons already pointed out. It was not in any sense a 
participation in the profits. Participation in the profits by the 
contractual relation imports a right to and a certainty of partici- 
pation in the profits, if there be any, and in no wise is made de- 
pendent upon an act of grace. The concessions made appear to 
have been a necessary outlay from the earnings of the company 
which must be considered as entering into the cost of conducting 
the business and though, as a result, the profits are diminished and 
policyholders receive the benefit of such concessions, it is not 
tantamount to a participation in the profits. Net profit is the 
gain which remains after all the costs and expenses of the busi- 
ness have been paid. Whether the company should have made 
or make these concessions involves a purely business proposition. 
Upon what business basis the company has made these concessions 
has already been amply shown. While these transactions may be 
the subject of legislative control they are clearly not amenable 
to judicial supervision. Judicial interference can only be invoked 
when it appears that some clear statutory policy or some legal 
rule has been violated. No claim has been made that the directors 
in making these concessions acted fraudulently or in bad faith. 
It seems to us that the making of these concessions was purely a 
business matter which called for the exercise of the sound dis- 
cretion of the directors of the company. They have exercised it 
and there is nothing before us to show that they have not fairly 
exercised such discretion. It seems to us that it would have been 
unconscionable on the part of the directors when, from statistics 
and from actual experience, they had ascertained that the pre- 
miums which had been fixed and paid by policyholders of straight 
out policies were unreasonably excessive, for the insurance which 
they carried, for them to have converted such excess of premiums 
into profits and continued to exact the same, instead of returning 
such excess of premiums in some shape or other, to the policy- 
holders who had paid them. It seems rather more consonant 
with business probity, equitable principles, fairness and justness 
that those who have overpaid and who are overpaying for the 
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insurance which they are carrying, should be made whole than 
that such excess of premium should be retained by the company 
to swell its profits for the benefit of the stockholders and for 
policyholders because contractual relations with the company 
entitle them to participate in the profits. 


It is not in violation of the contractual rights of policyholders 
holding dividend paying policies, because their contracts are sub- 
ject to the fair business methods adopted by the company to main-. 
tain its business, to expand it, and to use all other legitimate bus- 
iness means adopted by it to increase its stability and prosperity. 

For the reasons given the decree denying the relief prayed for 
by the complainants is affirmed. 

We now turn to a consideration of the appeal of the defendant 
company from that part of the decree directing it to distribute two 
and one-half millions of dollars, by way of dividend. The fact 
has already been adverted to that prior to 1907, the company 
issued both participating and non-participating policies, and up 
to that period no apportionment was required by law, the surplus 
earnings of the company being carried in its general surplus until 
the dividend period of the participating policy arrived. It has 
also been commented upon how in the course of the conduct of 
its business, the defendant designedly charged a high rate of 
premium for insurance, in order to meet every possible emer- 
gency that may arise, and how it had become the custom of the 
company at irregular intervals to return the excess of premium 
charged by it, to the policyholders. It is self-evident that in order 
to determine the cost of insurance it was necessary in the case of a 
stock company to determine how much should be paid to the 
stockholders for their investment, and very large profits were 
paid, until the $93,000, originally contributed, had increased to 
$2,000,000. The company subsequently adopted the policy of 
taking only ten per cent of $2,000,000, each year, as representing 
the share of the stockholders. By section 1 of the Laws of 1907 
(P. L. Chap. 71, p. 132), it required that domestic insurance com- 
panies doing business in this state, conducted on the mutual plan 
or in which policyholders are by the terms of their policies 
entitled to share in the profits or surplus to annually ascertain the 
amount of surplus to which all such policies (participating poli- 
cies), as a separate class are entitled and to “annually apportion 
to such policies as a class the amount of surplus so ascertained and 
carry the amount of such apportioned surplus, plus the actual 
interest earnings of such fund, as a distinct and separate liability 
to such class of policies on and for which the same was accu- 
mulated.” It appears that in compliance with the provision of the 
act the defendant company on February 10, 1908, made an 
apportionment of the surplus earnings which had occurred upon 
the participating policies prior to December 31, 1907; and it 
further appears that the total earnings on such policies to the end 
of the year 1909 amounted to $40,765,214. The division made 
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of this sum by the company was to set aside about $22,000,000, to 
meet what were called deferred dividends on participating policies, 
nearly $5,000,000, to policyholders in the form of dividends and 
concessions ; $10,000,000, was set aside for a contingency surplus 
and over $3,000,000 went for the benefit of the stockholders. [t 
appears that the exact total amount of the earnings which was 
assigned to the stockholders during the three years out of the 
earnings of the deferred dividend policies, as their portion, was 
$2,429,655.95, which with interest on the investment amounted 
at the time of the decree to $2,536,722.69. It is in regard to this 
sum set aside for the stockholders and the refusal to distribute the 
same among them by way of dividend that has given rise to this 
controversy. The directors it further appears, in setting aside 
these earnings for the benefit of the stockholders, accompanied it 
with a resolution that the same be added to the contingency 
surplus and not to be paid to the stockholders except by future 
action of the board. The complainants hold about 20 per cent of 
the stock and insist that their share of $2,500,000 should now be 
distributed to them in the form of dividends. Since the capital 
stock of the company is only two millions this would amount to a 
dividend of over 125 per cent. The defendant company claims 
that it is necessary to retain this fund in order that the solvency 
of the company may be amply secured. This at once gives rise to 
a question which appertains to the wisdom of business manage- 
ment and foresight and does not call for the interference of the 
court. The complainants are practically seeking to have the 
business management of a life insurance company put into the 
hands of the court. Upon what basic legal principle, the court 
is asked to substitute its judical sense for the business sense 
and discretion which must rest with the directors of the company, 
has not been made clear. The complainants do not claim that the 
directors, in their action, were actuated by a fraudulent or im- 
proper purpose. They do not seriously attack the good faith of 
the directors in passing the resolutions adding the earnings as- 
signed to the stockholders, to the surplus contingency fund. The 
burden of their complaint is that the directors are unnecessarily 
overcautious, because they say there is ample safety in the amount 
reserved and in the contingency surplus to guarantee the future 
solvency of the company. In the judgment of the-directors it is 
not deemed sufficient. Out of more than $200,000,000, more than 
$150,000,000, called the reserve is held by the company in trust 
for the policyholders and in money held by it for the purpose of 
meeting the contracts it has made as they mature by death. This 
fund is a sacred one for the benefit of its policyholders, and is 
not Subject to be diverted from the purpose for which it was es- 
tablished, without a breach of trust on the part of the company. 
These large sums being represented in the shape of securities 
for the moneys received by the company, must be invested, and 
it is a matter derived from every day observation that there are 
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and will be fluctuations in value of securities and property in the 
market. And therefore the company for the protection of its 
policyholders and to ensure the meeting of its contractual obli- 
gations, retains more than this actual reserve, for securities may 
go down, property may decrease in value, and consequently how 
much this contingency surplus should be is a matter for the good 
judgment of the directors of the company. The directors in this 
case seem to have thought, and we cannot say unjustifiably so, 
that the nature of the company’s business subjected it to addi- 
tional hazards from earthquake, plague, war and other similar 
disasters. But it is claimed that the directors have exercised 
their judgment when they set apart two and a half millions for 
the stockholders. We think not. The resolutions assigning 
the several sums to the stockholders, which aggregate the sum 
of $2,500,000, are conditional. The resolution must be read as a 
whole. Each resqlution, where the assignment to the stockholders 
was made, reads thus: “Resolved further, that the amount so 
apportioned to the stockholders be held and added to the contin- 
gency. surplus of the company and be not paid out to the stock- 
holders in the form of dividends, or otherwise, except by the 
further action of the board.” Reading the resolution as a whole, 
the meaning is unequivocal to the effect that the amount set 
apart will eventually, if everything goes well, belong to the 
stockholders, but, in view of possible contingencies it should not 
be paid out to the stockholders now but should be retained for 
the purpose of making more secure the payment of the company’s 
contracts with its policyholders, which may run from fifty to 
seventy-five years yet. And the reason that the directors may do 
this with propriety is that the company is handling for profit the 
money of the policyholders, and they are bound to see that the 
policyholders are protected. This sum of two and a half millions 
belong to the stockholders, only provisionally, in that it is sub- 
ject to the risk of the business. The complainants’ proposition 
contemplated the actual withdrawal from the company and from 
future possibility of its being reached for the protection of the 
policyholders, this whole sum of two and a half millions. It 
became, therefore, a matter of pure business policy, and the con- 
servation of the sacred trust reposed in the directors, which called 
for the exercise of their highest and wisest discretion, in dealing 
with the matter. The directors having exercised their discretion 
in the matter, their judgment is not open to a successful attack, 
unless it appears that it was the result of fraud or bad faith on 
their part. It was not seriously contended, on the part of the 
complainants, that the directors were actuated by fraud or bad 
faith, The Vice Chancellor did not find that there was any 
fraudulent conduct or bad faith on the part of these directors. 
From the evidence before us, we do not find any fraud or bad 
faith on the part of the directors in refusing to distribute now 
the two and a half millions among the stockholders. On the 
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contrary, it seems to us that the directors, in order to protect the 
poligyholders have exercised no more than that degree of wisdom, 
caution and foresight which was incumbent upon them in deal- 
ing with a fund in which thousands of poor persons and of limited 
means are vitally interested. 

As to when and under what circumstances the court of this 
state will interfere with the exercise of this discretion of a board 
of directors in the conduct or managing of a business is not an 
open question. 

The rule of law is well stated by Vice Chancellor Van Fleet in 
Park vs. Grant Locomotive Works, 13 Stew. 144; affirmed on 
opinion, by this court, in 18 Stew. 44, as follows: “In cases where 
the power of the directors of a corporation is without limitation, 
and free from restraint, they are at liberty to exercise a very 
liberal discretion as what disposition shall be made of the gains 
of the business of the corporation. Their power over them is 
absolute so long as they act in the exercise of their honest judg- 
ment. They may reserve of them whatever their judgment ap- 
proves as necessary or judicious for repairs or improvements, 
and to meet contingencies, both present and prospective... And 
their determination in respect to these matters, if made in good 
faith and for honest ends, though the result may show that it was 
injudicious, is final, and not subject to judicial revision.” The 
same subject received consideration in Laurel Springs Land Co. 
vs. Howgeray, 5 Dick, 756, by this court, by Mr. Justice Garrison 
where he clearly states the legal rule to be “that the authority 
of the directors is absolute so long as they act in the exercise of 
an honest judgment.” This rule was followed with approval, 
by this court, in Murray, et als., vs. Beatty, at the last term, in 
an opinion, by Mr. Justice Swayze. 

We do not find that the conduct of the directors was not in 
the exercise of an honest judgment, and therefore that part of the 
decree directing the declaring of the dividend of $2,500,000 and 
to distribute the same to the complainants and other stockholders 
of the defendant company and to pay to the said complainants 
their costs and a counsel fee of five thousand dollars each, should 
be reversed with costs. 
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UNITED STATES SUPREME COURT. 


NORTHWESTERN MUTUAL LIFE INS. CO., Petitioner 
vs. 


J. WILLIAM McCUE, Samuet O. McCue, Harry M. McCue, and 
Rusy G. McCue, INFAnts, by MARSHALL DINWIDDIE, THER 
NEXT FRIEND, ET AL.* 


RISK—DEATH BY EXECUTION FOR CRIME. 


Death by a legal execution for crime is not covered by a policy of life in- 
surance, though the policy contains no provision excepting such 
manner of death from the risks covered by it. 


(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 


PLACE OF CONTRACT. 


A policy of life insurance. though executed at the company’s office in 
Wisconsin, is a Virginia contract, where the application was made 
by a resident of the latter state at a place in that state, and the 
policy was delivered to him there, when he gave his note for the 
premium, which was payable at that place, and subsequently paid 
there, the policy providing that it should not take effect until the 
first premium should be actually paid. 


(For other cases, see Insurance, Cent. Dig. § 203; Dec. Dig. § 147.) 


RISK—DEATH BY EXECUTION FOR CRIME. 


Provisions in the charter of a foreign life insurance company making a 
person who insures therein a member of the company, and fixing 
his interests at the amount of his insurance, give no right of recovery 
for death by legal execution for crime, where, under the laws of 
the place of contract, the policy, by which alone the rights of the 
insured and the beneficiaries must be measured, does not cover a 
death so caused. 


(For other cases, see Insurance, Cent. Dig. § 1145; Dec. Dig. § 438.) 


On writ of Certiorari to the United States Circuit Court of 
Appeals for the Fourth Circuit to review a decree which, re- 
versing a decree of the Circuit Court for the Western District of 
Virginia, upheld the right to recover upon a policy of life insur- 
ance for a death caused by legal execution for crime. Judgment 
of Circuit Court of Appeals reversed, and that of the Circuit 
Court affirmed. 


See same case below, 93 C. C. A. 71, 167 Fed. 435. 
The facts are stated in the opinion. 


WintwiamM H. Wuire, Wiit1am H. Wuirt, Jr., Georce H. 
Noyes, and Joun R. Dyer, for Petitioner. 

DANIEL Harmon, G. B. Sincuarr, and H. W. Watsu, for 
Respondents. 


* Decision rendered, Feb.'19, 1912. 32 Sup. Ct. Rep. 220. 
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McKEnna, J. 

The question in the case is whether death by the hand of the 
law in execution. of a conviction and sentence: for murder js 
covered by a policy of life insurance, though such manner of 
death is not excepted from the policy, there being no question 
of the justness of the sentence. 

The case was in equity, and brought in the corporation court 
for the city of Charlottesville, state of Virginia, by respondents, 
children and sole heirs of James S. McCue, by Marshall Din- 
widdie, their next friend, upon a policy of life insurance issued 
to McCue by petitioner, named herein as the insurance company. 

The main defense of the insurance company was (there were 
some technical defenses with which we are not concerned) that 
McCue came to his death by hanging after conviction and sen- 
tence for the murder of his wife. 

The suit was brought under the laws of the commonwealth of 
Virginia against the insurance company, the People’s National 
Bank of Charlottesville, as garnishee, and the executors of Mc- 
Cue’s estate. 

The case was removed on the petition of the insurance com- 
pany, on the ground of a separable controversy, to the Circuit 
Court of the United States for the Western District of Vir- 
ginia. In that court there was a demurrer filed to the bill which 
raised the question as to the proper arrangement of the parties, 
and whether the heirs or the executors were the parties to recover 
on the policy, assuming that the insurance company was liable. 
In the answer the same questions were again raised and all lia- 
bility of the insurance company denied, principally on the ground 
of the manner by which McCue came to his death. 

At the trial the technical defenses were waived, and by agree- 
ment of the parties the heirs of McCue and his executors were 
treated as parties plaintiff. The court, considering the cause as 
one at law, and a jury having been waived by the parties, ad- 
judged on the pleadings and an agreed statement of: facts, “that 
the plaintiffs take nothing by their bill, and that said defendant 
go without day,” with costs, the latter to be paid by a deposit 
made in the registry of the court in refund of the premium paid 
by McCue, as far as it would go. The judgment was reversed by 
the court of appeals and a new trial ordered. This certiorari 
was then petitioned for and allowed. 

The facts as agreed are these: The insurance company is a 
corporation duly organized under the laws of Wisconsin, and 
a citizen and resident thereof. It is a mutual insurance company, 
with the power and obligations given to and imposed upon it by 
certain acts of the Legislature of Wisconsin, which acts consti- 
tute its charter. 

The People’s National Bank of Charlottesville was made a 
party solely as garnishee, it having certain sums of money belong- 
ing to the insurance company in its possession. 

McCue made written application to the insurance company in 
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his own handwriting for the policy in suit, in pursuance of which 
the policy was issued for the sum of $15,000 on his life. He 
paid premiums as follows: When the policy was delivered to 
him he gave his note for the sum of $427.50 for the premium to 
E. L. Carroll and L. Fitzgerald, payable to their order, six months 
after date, at the Jefferson National Bank, Charlottesville, Va. 
Carroll & Fitzgerald at the time were soliciting insurance for T. 
A. Cary, the general agent of the insurance company in Virginia. 
The note was indorsed by Carroll & Fitzgerald to Cary, with the 
following memorandum attached: “$427.50. Hold this note in 
Mr. Cary’s office (don’t use bank). Notify Mr. McC. about 
thirty days before due, and send it to E. L. Carroll for collection.” 
Carroll & Fitzgerald gave their individual notes to Mr. Cary, 
amounting to $427.50, on which he advanced the money to the 
company and held the notes for collection, with McCue’s note as 
collateral. 

The company received, at its home office in Milwaukee, the 
amount of the premium in cash from Cary on May 2, 1904, but 
had no knowledge of the note arrangement between McCue, Car- 
roll & Fitzgerald, and Cary. The note was paid by McCue by 
checks after he had been arrested, he protesting his innocence, 
“which facts were known to Cary.” The note arrangement was 
a general custom among soliciting agents for the company. Other 
facts will be noted hereafter. 

The main question in the case is, as we said, the liability of the 
company under the circumstances. Or, to put it more abstractly 
for the present purpose of our discussion, whether a policy of 
life insurance insures against death by a legal execution for crime. 

The question was before this court in Burt vs. Union Cent. L. 
Ins. Co. 187 U. S. 362, 47 L. Ed. 216, 23 Sup. Ct. Rep. 139. In 
the policy passed on, as in the policy in the case at bar, there was 
no provision excluding death by the law. It was decided, how- 
ever, that such must be considered its effect, though the policy 
contained nothing covering such contingency. These direct ques- 
tions were asked: ‘Do insurance policies insure against crime? 
Is that a risk which enters into and becomes a part of the con- 
tract?” And answering after discussion, we said: “It cannot be 
that one of the risks covered by a contract of insurance is the 
crime of the insured. There is an implied obligation on his part 
to do nothing to wrongfully accelerate the maturity of the policy. 
Public policy forbids the insertion in a contract of a condition 
which would tend to induce crime, and as it forbids the introduc- 
tion of such a stipulation, it also forbids the enforcement of a 
contract under circumstances which cannot be lawfully stipulated 
for.” Cases were cited, among others Ritter vs. Mutual L. Ins. 
Co. 169 U. S. 139, 42 L. Ed. 693, 18 Sup. Ct. Rep. 300. There it 
was held that a life insurance policy taken out by the insured for 
the benefit of his estate was avoided when one of sound mind 
intentionally took his life, irrespective of the question whether 
there was a stipulation in the policy or not. And the conclusion 
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was based, among other considerations, upon public policy, the 
court saying that “a contract, the tendency of which is to en- 
danger the public interests or injuriously affect the public good, 
or which is subversive of sound morality, ought never to receive 
the sanction of a court of justice, or be made the foundation of 
its judgment.” 

These cases must be accepted as expressing the views of this 
court as to the public policy which must determine the validity 
of insurance policies, and which they cannot transcend even by 
explicit declaration, much less be held to transcend by omis- 
sions or implications, and we pass by, therefore, the very inter- 
esting argument of counsel for respondents as to the indefinite 
and variable notions which may be entertained of such policy 
according to times and places and the temperaments of courts, 
and the danger of permitting its uncertain conceptions to control 
or supersede the freedom of parties to make and to be bound by 
contracts deliberately made. We come, therefore, immediately 
to the special contention of respondents, that the contract in 
controversy is a Wisconsin contract, and is not offensive to the 
public policy of that state or to its laws, but was indeed, as it is 
contended, made in conformity to the laws of that state, and 
carries all of their obligations. 

The obligation of a contract undoubtedly depends upon the 
law under which it is made. In which state, then, Virginia or 
Wisconsin, was the policy made? In Equitable Life Assur. Soc. 
vs. Clements (Equitable Life Assur. Soc. vs. Pettus), 140 U. S. 
226, 35 L. Ed. 497, 11 Sup. Ct. Rep. 822, the question arose 
whether the contract of insurance sued on was made in New 
York or Missouri. The assured was a resident of Missouri, and 
the application for the policy was signed in Missouri. The policy, 
executed at the office of the company, provided that the contract 
between the parties was completely set forth in the policy and 
the application therefor, taken together. The application declared 
that the contract should not take effect until the first premium 
should have been actually paid during the life of the person pro- 
posed for assurance. Two annual’ premiums were paid in Mis- 
souri, and the policy, at the request of the assured, was trans- 
mitted to him in Missouri, and there delivered to him. The 
court said: “Upon this record the conclusion is inevitable that 
the policy never became a completed contract binding either party 
to it, until the delivery of the policy and the payment of the first 
premium in Missouri; and consequently that the policy is a 
Missouri contract, and governed by the laws of Missouri.” 

In Mutual L. Ins. Co. vs. Cohen, 179 U. S. 262, 45 L. Ed. 181, 
21 Sup. Ct. Rep. 106, the insurance policy contained a stipulation 
that it should not be binding until the first premium had been 
paid and the policy delivered. The premium was paid and the 
policy delivered in Montana. It was held that “under these cir- 
cumstances, under the general rule, the contract was a Montana 
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contract, and governed by the laws of that state.” Citing Equi- 
table Life Assur. Soc. vs. Clements, supra. 

The same conditions existed in Mutual L. Ins. Co. vs. Hill, 
193 U. S. 551, 48 L. Ed. 788, 24 Sup. Ct. Rep. 538, and it was 
decided, the two cases above mentioned being cited, that the 
policy of insurance involved was a Washington contract, not a 
New York contract. 

In the case at bar the application was made by McCue at Char- 
lottesville, Va., February 25, 1904, and the policy was delivered 
to him there on March 15, 1904, when he gave his note for the 
premium which was payable at that place and subsequently paid 
there. And it is provided in the policy that it should not take 
effect until the first premium should be actually paid. Following 
that provision is this: “In witness whereof the Northwestern 
Mutual Life Insurance Company, at its office in Milwaukee, Wis., 
has by its president and secretary signed and delivered this con- 
tract, this 15th day of March, 1904.” But manifestly this was not 
intended fo affect the preceding provision, fixing the time when 
the policy should go into effect, nor the legal consequences which 
followed from it. In Equitable Life Assur. Soc. vs. Clements 
the policy was executed at the company’s office in New York. 
The exact conditions, therefore, existed which made, in the cases 
cited, the policies involved therein not New York contracts, but, 
respectively, Missouri, Montana, and Washington contracts. 
The policy, therefore, in the case at bar, must be held to be a 
Virginia, and not a Wisconsin, contract. 

Respondents, however, contend that “the right asserted is a 
property right, vested by the special statute of incorporation, 
which is not devested by crime ;” and that “the charter controls 
the rights of members irrespective of the place where such rights 
may have been acquired.” To support the contention that the 
right asserted is a property right, respondents adduce §§ 1, 4, 7, 
and 20 of the charter. Their argument is brief and direct, and 
we may quote it. It is as follows: “Under the charter of the 
company, McCue occupied the relation of a member of the com- 
pany. This was a valuable property right. Upon his death this 
membership passed to his executors.” And further: “The 
charter of the company, § 1, provided that certain persons named 
‘and all other persons who may hereafter associate with them 
in the manner hereinafter prescribed shall be, and are, declared a 
body politic and corporate.’ Section 4 prescribes that persons 
who shall hereafter insure with the company ‘shall thereby be- 
come members thereof.’ And § 7 prescribes the manner in which 
this membership is to be perfected. ‘Every person who shall 
become a member of this association, by effecting insurance 
therein, shall, the first time he effects insurance, pay the rates 
fixed by the trustees,’ etc. There can be no doubt, then, that Mc- 
Cue was a member of this corporation. He insured with the 
company, and thereby he became a member. His interest in the 
company was fixed by the amount of his insurance. This mem- 
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bership constituted a vested property right. He was eligible as 
an officer, and entitled to vote in the management of the company 
(§ 20); entitled to the dividends on the surplus and profits 
(§ 2, § 13) ; and was a joint owner of the assets of the company.” 
But this is assuming what is to be proved. It may be true that a 
person who insures with the company becomes a member there- 
of, and that his interest is fixed at the amount of his insurance. 
But what constitutes his title or right? Necessarily his policy. 
What entitles him to a realization of the benefits of his member- 
ship? Necessarily, again, his policy, if the manner of his death 
be not a violation of it. We need not follow counsel, therefore, 
through their argument as to the rights of property and the rules 
of its devolution, which, it is contended, must obtain, whatever 
be the act or guilt of the person producing it. The question be- 
fore us, and the only question, is: What rights did McCue’s 
estate and children get by his policy? And we are brought back 
to the simple dispute as to whether the policy covers death by 
the hand of the law. This court has pronounced on that dispute, 
and its ruling must prevail in the Federal courts of Virginia, in 
which state the contract was made. And it is consonant with 
the ruling in the state court. In Plunkett vs. Supreme Conclave, 
I. O. H. 105 Va. 643, 55 S. E. 9, a certificate of membership in 
the Conclave, which was issued to one Charles W. Plunkett, his 
wife being beneficiary, was considered. One of the conditions was 
that Plunkett comply with the laws, rules, and regulations then 
governing the Conclave, or that might in the future be en- 
acted. There was no provision against suicide in the laws, rules, 
or regulations when the certificate was issued. Such a provision 
was subsequently enacted. Plunkett committed suicide, and the 
Order refused to pay benefits. Plunkett’s wife brought suit to 
recover them, and asserted a vested interest in the benefits under 
the certificate. The contention was rejected. The trial court 
held that the forfeiture of the rights under the certificate, if the 
insured while sane committed suicide, was valid, because (1) it 
involved no vested right of the insured, and (2) because it was 
a fundamental, though unexpressed, part of the original contract 
that the insured should not intentionally cause his own death. 
And the court added: “Inasmuch as the original contract and 
by-laws were silent upon the subject of suicide by the insured 
while sane, the new by-law is valid, because there can be no such 
thing as a vested right for a sane man to commit suicide, and for 
the further reason that it is nothing more than the written ex- 
pression of the provision which the law had read into the con- 
tract at its inception.” 

The supreme court of appeals affirmed the judgment, quoting 
the reasoning of the trial court, and added to it the considerations 
of public policy expressed in the Burt Case and Ritter Case, 
supra, and other cases. If the public policy of Virginia were the 
same as, it is contended, that of Wisconsin is, whether this court 
should have to yield it, we are not called upon to decide. 
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Being of opinion that McCue’s policy was a Virginia contract, 
it may be unnecessary to review the cases relied on by the re- 
spondents, which they contend declare the public policy of the 
state of Wisconsin. It may, however, be said that the cases are 
not absolutely definite. 

Two cases only are cited, McCoy vs. Northwestern Mut. Re- 
lief Ass’n 92 Wis. 577, 47 L. R. A. 681, 66 N. W. 697, and Pat- 
terson vs. Natural Premium Mut. L. Ins. Co. 100 Wis. 118, 42 
L. R. A. 253, 69 Am. St. Rep. 899, 75 N. W. 980. We will not 
consider the facts in the first case. It is enough to say that the 
court, following a ruling that it had pronounced in other cases, 
said: “If a contract for life insurance does not provide against 
death by suicide or self-destruction, then such cause of death does 
not constitute a defense,” citing four cases. The second also 
presented one of suicide, the insured being sane. It was con- 
tended that the policy did not cover such a risk, because (1) an 
incontestable clause (there being one) in the contract did not 
cover such a death; (2) if it could be held so in terms, it would 
be void, as against public policy; (3) suicide was a crime, and 
hence within a stipulation against death in violation of law. 

The reliance of the insurance company to support its conten- 
tions was upon the Ritter Case, supra. The court, however, re- 
iterated its former ruling as to the death by suicide, though it 
recognized the cogency of the reasoning of the Ritter Case, that 
the insured should do nothing to accelerate the contingency of 
the policy, saying (page 122): ‘“‘‘were the question a new one in 
the law, the argument would be well nigh irresistible; especially 
where, as in the Ritter Case, the policy runs in favor of the 
estate of the insured, and the proceeds will go to the enrichment 
of such estate, instead of to other beneficiaries.” 

There were other beneficiaries in the case, the policy having 
been assigned, with the consent of the company, to the children of 
the insured. Commenting further on that fact, the court said it 
brought the case within the principle of certain cases, which were 
cited, but added, “nor would the application of that principle to 
this case necessarily conflict with the Ritter Case, where the 
policy was in favor of the estate of the insured. It may well be 
in such a case that the intentional suicide of the insured while 
sane would prevent a recovery by his personal representatives, 
and yet not prevent a recovery in case of a policy in favor of 
beneficiaries who had a subsisting vested interest in the policy 
at the time of the suicide, and who could not, if they would, pre- 
vent the act of the insured.” McCue’s policy was in favor of 
his estate, and comes within the concession made by the Supreme 
Court to the reasoning of the Ritter Case. 

The court did not discuss considerations of public policy, but 
we may assume it found nothing offensive to such policy in a con- 
tract of insurance which covered death by suicide, and it may be 
supposed that the court would find nothing repugnant to public 
policy in a contract which did not except death for crime. How- 
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ever, we need not speculate, as the Wisconsin law does not con- 
trol the policy in suit. 

One other contention of respondents remains to be noticed. It 
is contended that if the McCue estate cannot recover, the inno- 
cent parties, his children, will be admitted as claimants. To this 
contention we repeat what we have said above,—the policy is the 
measure of the rights of everybody under it, and as it does not 
cover death by the law, there cannot be recovery either by Mc- 
Cue’s estate or by his children. 

Judgment of the Court of Appeals is reversed, and that of the 
Circuit Court is affirmed. 
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SUPREME COURT OF NEBRASKA. 


HAAS 


VS. 
MUTUAL LIFE INS. CO. or New Yorx. (No. 17,227.)* 
CONTRACT—WHAT LAW GOVERNS. 


Where a resident of Nebraska, who then owned a paid-up policy of 
insurance in the defendant company, made an application at his 
home in this state for a new policy to an agent of the defendant who 
was authorized to transact business for it in this state, and sub- 
mitted to a medical examination and delivered to the agent here 
his paid-up policy with a paper authorizing and directing the com- 
pany to apply from the surrender value of the former policy the 
amount of the first two premiums, and pay the balance to him in 
cash, and afterwards, without any communication between the 
applicant and the home office, the agent in this state delivered the 
new policy and a check for the balance due on the surrender value, 
the contract was completed in Nebraska, and is to be governed by 
the laws of this state, and not by those of the state of New York, 
where the home office of the defendant is. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


ABANDONMENT OF CONTRACT—QUESTION FOR JURY. 

Whether or not the insurance contract was abandoned is a question of 
fact for the jury to determine. 

(For other cases, see Insurance, Dec. Dig. § 668.) 


DEFAULT IN PAYMENT OF PREMIUMS—RIGHTS OF IN- 
SURED. 


When the insured died, the insurer had in its possession an accumu- 
lated reserve on his policy sufficient to pay the premiums upon the 
policies for more than three years and until after his death. There 
being no forfeiture clause in the policy, held that the insurance was 
in force at the time of his death, unless the policies were abandoned. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


* Decision rendered, Feb. 29, 1912. 134 N. W. Rep. 937. Syllabus by 
the Court. 
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FORFEITURE—INCONTESTABLE CLAUSE—CONSTRUCTION. 


The incontestable clause of the policies sued upon does not apply to the 
defense of lapse or forfeiture by nonpayment of premiums, or to 
the defense of abandonment of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
NONPAYMENT OF PREMIUMS—RIGHTS OF INSURED. 


There being no forfeiture clause in the policy, its provisions, allowing 
options to the insured of taking a paid-up policy, etc., on default of 
payment of premium on the day fixed, did not bind the insured to 
exercise the options; and he had the ‘right to rely upon the main, 
and not upon the ancillary or subordinate, stipulations, if it seemed 
best to him so to do. 


(For other cases, see Insurance, Cent. Dig. § 934; Dec. Dig. § 366.) 


Appeal from District Court, Douglas County; Redick, Judge. 

Action by Ida L. Haas against the Mutual Life Insurance 
Company of New York. From a judgment for defendant, plain- 
tiff appeals. Reversed and remanded. 

See, also, 84 Neb. 682, 121 N. W. 996, 26 L. R. A. (N. S.) 747. 


Cuares L. Evcurrer and Jorn W. West, for Appellant. 

MonTcoMERY, Hatt & Younc and Freperick L. ALLEN, for 
Appellee. 

Letton, J 

On a previous appeal (opinion reported in 84 Neb. 682, 121 
N. W. 996, 26 L. R. A. [N. S.] 747), it was determined that a 
general demurrer to the petition had been erroneously sustained 
by the district court, and its judgment was reversed, and the 
cause remanded for further proceedings. 

The point determined on the former appeal was, in substance, 
that, if a policy of life insurance contains no provision for a 
forfeiture by reason of the failure of the insured to pay subse- 
quent premiums ad diem, a failure to pay such premiums on the 
day named will not of itself forfeit such policy. On being re- 
manded, issues were made up in the district court, the cause tried, 
a verdict directed for the defendant, and from a judgment of dis- 
missal plaintiff appeals. 

Omitting some unimportant matters, the answer pleads the 
statute of limitations, former adjudication, and abandonment of 
the contract by the insured in his lifetime, and further alleges 
as the fifth defense that the policies sued upon are New York 
contracts, and are governed by the laws of that state; that the 
defendant gave notice to the insured, as provided by the statutes 
of that state, of the falling due of the several premiums; and 
that the notices so given stated that, “unless the payment so due 
shall be paid to this company by or before the said day, the 
policy and all payments thereon will become forfeited and void, 
except as to the right to a surrender value or paid-up policy as 
provided by statute.” It is then alleged that the premiums were 
not paid, and that under the laws of New York such failure to 
pay the premiums cause the policies and each of them to lapse 
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and to become of no effect, except as otherwise provided in the 
policies; that Haas knew of such result and accepted the policies 
accordingly. It was further alleged, referring to the clauses in 
the policy referring to paid-up policy, options, etc., that under 
sections 88 and 90, c. 690, Laws of New York, 1892, a failure to 
pay any premium after the third premium would cause the poli- 
cies to lapse, except for the purpose of obtaining substitute con- 
tracts; and that by the laws of New York the rights of delin- 
quent policyholders are limited to those mentioned in section 88. 
It is also alleged that Haas never requested either a paid-up policy 
or other optional contract, and that none was issued to him; 
and that, by reason of these laws and the failure of Haas to pay 
the premium or exercise his options, the policies lapsed and be- 
came void long before the death of the insured. 

The reply consists of general denials; a plea as to the allega- 
tions that the contract was a New York contract; that this is no 
defense on account of failure to give notice as the New York 
statutes require; and, in substance, that the contracts were made 
in Nebraska, and are Nebraska contracts. 

After the evidence of both parties had been adduced, the dis- 
trict court instructed the jury that the plaintiff was not entitled 
to recover “on the ground that the policies in suit were forfeited 
for nonpayment of premiums, and notice of forfeiture duly given 
during the lifetime of Andrew Haas.” A number of errors are 
assigned in the motion for a new trial and in the briefs; but we 
think it unnecessary to consider them in the order of assignment. 

[1] The third defense pleaded is that the action is barred by 
the statute of limitations. The original petition was filed on the 
23d day of April, 1907, against “Mutual Life Insurance Com- 
pany of New York.” The true name of the defendant is “The 
Mutual Life Insurance Company of New York.” The summons 
and return showed service upon the proper agent of the defend- 
ant under the wrong name. Defendant made a special appear- 
ance, objecting to the jurisdiction, and on June 13, 1907, and. be- 
fore the objections were subraitted, the plaintiff filed motions to 
amend the petitions, summons, and return by correcting the name 
of defendant. These motions were sustained, and the plea to 
the jurisdiction was overruled. The insured died on the Ist day 
of May, 1902, so that, if the original summons which was served 
on April 27, 1907, was sufficient to bring it into court, the action 
was begun within the five-year limitation. Section 144 of the 
Code provides: “The court may, either before or after judg- 
ment, in furtherance of justice, and on such terms as may be 
proper, amend any pleading, process, or proceeding by adding or 
striking out the name of any party or by correcting a mistake in 
the name of a party, or a mistake in any other respect.” The 
omission of the article “the” in defendant’s name cannot be re- 
garded as fatal, when the summons was served on the proper 
person. The defendant was apprised of the action; and, the 
summons being served before the bar of the statute fell, the 
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amendment related back, and the action was begun in time. 
Amending statutes would be of little use if they could not be ap- 
plied under such circumstances. 

[2] As to the fourth defense. An action was begun on these 
policies in the Circuit Court of the United States for this district. 
A demurrer to an amended petition was filed and sustained. By 
leave of court, a second amended petition was filed, which is 
identical with the petition in this case. A general demurrer was 
filed to this petition; but before it was submitted or considered 
by the court the action was dismissed by the plaintiff. Defendant 
contends that the second amended petition differed in no essential 
respect from the first, to which the demurrer was sustained; and 
hence that the order of the court, sustaining this demurrer and 
providing: “The plaintiff is granted ten days in which to file 
amended petition; otherwise judgment will be entered dis- 
missing said action, at the cost of the plaintiff’—and the dis- 
missal, was a final adjudication. We cannot take this view. 
When the second amended petition was filed, if it had been 
identical in substance with the first, it should have been stricken 
from the files at defendant’s instance. Two additional para- 
graphs had been added, however, which defendant now insists 
did not change the legal effect. The Federal Court and the de- 
fendant itself evidently took the second amended petition as 
prima facie evidencing a change in the material facts alleged, 
or the case would not have been dismissed with an issue of law 
pending. To hold as defendant urges would require the court 
to pass upon the question whether that court was right in treat- 
ing the second petition as being different from the first, and in 
allowing the case-to be dismissed, at the plaintiff’s request, with 
that question undetermined. This we are not inclined to do. 

[3] The fifth defense is based upon the proposition that the 
policies issued are New York contracts, and that under their 
provisions and the laws of that state they were forfeited during 
the lifetime of the insured. The facts relied upon to establish 
this defense are as follows: At the time applications were made 
for the two policies, Haas was the owner of two paid-up policies 
for $1,500 each, issued by the defendant. One of these policies 
at this time had a cash surrender value of $522.18. On July 9, 
1896, one H. S. Winston, an agent of the defendant, who was 
a neighbor and friend of the insured, procured from Haas, in 
Omaha, an application for a new policy for the sum of $5,500, 
under an agreement that he should surrender the paid-up policy ; 
that from the cash surrender value two premiums on the new 
policy should be paid, and the balance of the surrender value 
paid in cash. At the same time, Mr. and Mrs. Haas executed 
and delivered to the agent a paper, entitled “Conversion Re- 
ceipt,” which acknowledged the receipt from the defendant of 
$522.18 by them, in full payment of the value of policy No. 
677819, now surrendered to the company for the purpose of 
converting the policy into another for $5,500, and providing 
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that two of the yearly premiums were to be paid out of the sur- 
render consideration, the balance, if any, to be paid in cash. 
This paper was not dated when it was signed, though a blank 
space was provided for that purpose; but after the application 
had been approved the date of August 18, 1896, was inserted in 
the blank space at the company’s office in New York. The ap- 
plication, conversion receipt, and old policy were delivered to the 
agent in Omaha, and Haas took the medical examination there. 

The evidence shows that the defendant had appointed a general 
agent for Iowa and Nebraska, Mr. R. J. Fleming of Des 
Moines, and that the defendant’s business for those states was 
conducted by himself and brother under the firm name of Flem- 
ing Bros., managers. This firm maintained offices in Des Moines 
and in Omaha, and “Fleming Bros., Managers,” had the gen- 
eral control and management of the business of the defendant 
in the states named. Soliciting agents were also appointed by 
the defendant, who were under the direction of Fleming Bros. 
Both Fleming Bros. and the soliciting agent, Winston, were au- 
thorized to transact business for the defendant company in 
Nebraska by the State Auditor, under the provisions of section 
6513, Ann. St. 1911. Winston acted under the immediate direc- 
tion of Fleming Bros., managers. The application and other 
papers were sent to the home office in New York by the agents, 
where it was accepted and the new policy (No. 775291) made 
out. A statements of account was made up and a check drawn 
for $141.48, which amount, together with the two premiums 
agreed to be paid, made up the surrender value of the old policy. 
The policy and check were then sent by mail to Fleming Bros., 
managers, for delivery. The papers were given by them to 
Winston, the agent in Omaha. The check, after being indorsed, 
was cashed by Haas at an Omaha bank, and the policy was 
found among Haas’s papers in his office in South Omaha after his 
death. Haas was not in the state of New York in 1896. The 
second policy was obtained in like manner, except that it was at 
a later date in the same year. The policies bear stamped on the 
back. “Any change in address notify Fleming Bros.,- Managers, 
Des Moines, Iowa.” 

Was this contract entered into in New York or in Nebraska? 
No communication was ever had by mail or otherwise, so far 
as the evidence shows, between Haas and the defendant at its 
home office in New York. The agent, Winston, took the applica- 
tion, received the old policy and the conversion receipt in Omaha, 
and, after the papers were given to him by Fleming Bros., there 
delivered the new policy and the check to Mr. Haas. The de- 
fendant places much stress upon a clause in the application that 
the statements therein made “are offered to the company as a 
consideration of the contract which I hereby agree to accept 
and which shall not take effect until the first premium shall have 
been paid * * * and the policy shall have been signed by 
the secretary of the company.” It argues that the contract be- 
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came binding and complete upon the company accepting surrender 
of the old policy, the secretary signing the new one in New 
York and mailing it to its agent for delivery, for the reason that 
the last act necessary to the validity of the control was the con- 
version to its own use from the surrender value of the old policy 
of the amount of the first two premiums upon the new. While 
the liability of the company might, perhaps, attach under some 
circumstances, even if the policy were never delivered (Cooper 
vs. Pacific Mutual Life Ins. Co., 7 Nev. 117, 8 Am. Rep. 705, 
and Fried vs. Royal Ins. Co., 50 N. Y. 243), the fact of liability 
does not always control and determine the question as to the 
locality of the contract. Other circumstances may enter as 
factors in the determination of this. The transaction with the 
agent was not a contract for the new insurance alone. It was 
for the payment of the surrender value of the old policy as well. 
This part of the transaction was not completed until the deliv- 
ery of the new policy, evidencing the application of a part of this 
value as premium on a new policy, and the payment of the bal- 
ance due on the surrender value of the old. These acts were 
all performed in Nebraska. The defendant is not entitled to 
sever the transaction and to say that, because a portion of the 
agreement was carried out in New York, that portion of it 
which constituted a new insurance contract controlled and gov- 
erned the legal status of the whole transaction. Moreover, in 
this contract, as in every other contract, there must be a proposal 
and an acceptance, and that acceptance communicated to the 
person who proposed the contract, or to some one acting for 
him and in his behalf. The evidence shows that Haas made the 
proposal; but that he had no notice or knowledge of its accept- 
ance until the delivery of the policy. The only person with 
whom he dealt in the transaction was Winston. It was through 
him he made the proposal, and it was through him he acquired 
knowledge of the acceptance. If the policy had been sent direct 
to him by mail, thus evidencing the intention of the insurance 
company to part with its dominion or right of recall over it, the 
acceptance would probably be deemed complete, and the con- 
structive notice of such acceptance, given by its deposit in the 
mails, would be sufficient. But this is not the case here. 

In Horton vs. New York Life Ins. Co., 151 Mo. 604, 52 S. W. 
356, the insured was a resident of Missouri. His application for 
the policy was made in Missouri to the local agent of defendant, 
accompanied by a note for premiums, and was forwarded by the 
agent to the home office in the city of New York. Upon the 
issuance of the policy, it was forwarded, through defendant’s 
St. Louis office, to the local agent for delivery in Missouri. In 
that case, as in the one at bar, it was contended that, since the 
premium accompanied the application and a receipt was given 
which made the contract binding when the application was ac- 
cepted. in New York, the acceptance of the application com- 
pleted the contract without the actual delivery of the policy into 
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the hands of the insured, and that, acceptance having taken place 
in New York, the transaction was a New York contract. 

The conditional receipt referred to provided that the payment 
of the first two premiums was received “upon condition that, 
should the said application not be accepted by the New York Life 
Insurance Company, said note shall be returned upon surrender 
of this receipt; but should the risk be accepted the said insurance 
shall be in force from this date.” After stating the law with 
regard to the making of contracts by mail, to the effect that, 
where one makes a proposition by mail, he thus invites response 
by mail and makes the mails his agent, the court said: “This 
does not change the rule of law that an acceptance to be binding 
must be communicated to the proposer; it only makes the de- 
posit of the letter of acceptance in the mail, under those circum- 
stances, constructive notice to him who made the proposal that 
his offer has been accepted. Until there is an actual or con- 
structive notice to the other party of the acceptance, it is still in 
the breast of the accepter, and may be revoked before it becomes 
binding. Bruner vs. Wheaton, 46 Mo. 363; Lwungstrass vs. 
German Ins. Co., 48 Mo. 201, 8 Am. Rep. 100. Actual delivery 
of the policy was not essential to the consummation of the con- 
tract, if the company had chosen to signify to the insured by 
other means that his application was accepted. But the com- 
pany did not choose to do so; the first intimation that the in- 
sured had that his application was accepted was the delivery to 
him of the policy. When the company resolved to accept the 
application, it kept that resolution within its own breast, and took 
the precaution to send the policy to its own agent in Missouri, 
to be delivered on condition of payment of the first premium, 
and withheld from the insured notice of its acceptance. This 
was simply a resolution within itself, with no outward indica- 
tion, and within its own power to reconsider and change.” The 
court pointed out that it was within the power of the company 
to recall the policy at any time while it was yet in the hands of 
its own agent; and, while it did not base its decision upon this 
point alone, it was held that the contract was not complete until 
the policy was delivered, and therefore it was a Missouri con- 
tract. 

In Wall vs. Equitable Life iii Soc. (C. C.) 34 Fed. 273, 
opinion by Brewer, J., the facts were that the defendant was a 
New York corporation doing business in the state of Missouri. 
The insured made his application in that state, which was for- 
warded to New York. The application was accepted in New 
York and sent to Missouri for delivery to the applicant there. 
By the terms of the policy, the premiums were payable in New 
York, and if the sum insured became payable the payment was 
to be made in New York. This was held to be a Missouri con- 
tract. In the same case, which was taken on error to the Su- 
preme Court of the United States (Equitable Life Assur. 
vs. Clements [Equitable Life Assur. Soc. vs. Pettus] 140 U. 
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226, 11 Sup. Ct. Rep. 822, 35 L. Ed. 497), the opinion recites 
that it was alleged and not denied that the first and two later 
premiums were paid in Missouri, and it was implied in the 
pleadings that the policy was delivered by the company’s agent in 
Missouri. The court say: “There is no evidence, whatever, or 
even averment, that the policy was transmitted by mail directly 
to Wall, or that the company signified to Wall its acceptance of 
his application in any other way than by the delivery of the 
policy to him in Missouri.” It was held it was a Missouri con- 
tract. Perry vs. Dwelling-House Ins. Co., 67 N. H. 291, 33 Atl. 
731, 68 Am. St. Rep. 668. In this case it is said: “Upon these 
facts, the contract was made and concluded by the delivery and 
acceptance of the policy—not because of its delivery, but be- 
cause until that moment the plaintiff had no notice of the ac- 
ceptance of his application. Prior to that time, the plaintiff was 
at liberty to revoke his application, and the defendants to with- 
draw their acceptance and countermand their instructions for 
the delivery of the policy. A proposition does not become a 
contract until the maker or his agent is notified of its acceptance. 
Beckwith vs. Cheever, 21 N. H. 41; Stebbins vs. Lancashire Ins. 
Co., 60 N. H. 65, 70; Dickinson vs. Dodds, 2 Ch. Div. (Eng.) 
463.” Expressman’s Mutual Benefit Ass’n vs. Hurlock, 91 Md. 
585, 46 Atl. 959, 80 Am. St. Rep. 470. This was a policy of 
hre insurance; and, while there may be a difference between 
policies of life and fire insurance in this respect, the principle as 
to accepting applies. See Heiman vs. Phcenix Mutual Life Ins. 
Co., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154. 

The general rule is that the state where the application is made 
and where the premium is paid and the policy delivered is that 
where the contract is entered into. Mutual Life Ins. Co. vs. 
Cohen, 179 U. S./262, 21 Sup. Ct. 106, 45 L. Ed. 181; New 
York Life Ins. Co. vs. Russell, 77 Fed. 94, 23 C. C. A. 43; Albro 
vs. Manhattan Life Ins. Co. (C. C.) 119 Fed. 629; Millard vs. 
Brayton, 177 Mass. 533, 59 N. E. 436, 52 L. R. A. 117, 83 Am. 
St. Rep. 294; Swing vs. Wellington, 44 Ind. App. 455, 89 N. E. 
514; Berry vs. Knights Templars & M. L. I. Co. (C. C.) 46 
Fed. 439; Knights Templars & M. L. I. Co. vs. Berry, 50 Fed. 
511, 1 C. C. A. 561; Dolan vs. Mutual Reserve Fund Life Ass’n, 
173 Mass. 197, 53 N. E. 398; Equitable Life Assur. Soc. vs. 
Winning, 58 Fed. 541, 7 C. C. A. 359; Fletcher vs. New York 
Life Ins. Co. (C. C.) 13 Fed. 526; Roberts vs. Winton, 100 
Tenn. 484, 45 S. W. 673, 41 L. R. A. 275; Cowen vs. Equitable 
Life Assur. Soc., 37 Tex. Civ. App. 430, 84 S. W. 404; 1 
Cooley, Briefs on Law of Insurance, 564. See exhaustive note 
to Johnson vs. Mutual Life Ins. Co., 63 L. R. A. 833 (180 Mass. 
407, 62 N. E. 733). Haas was not bound to accept the policy 
or the check if the policy did not comply with his application. 
The insured has a right to inspect the policy to see whether it 
conforms in its stipulations to the terms proposed in the pre- 
liminary negotiations. If the policy conforms to the application, 
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the contract becomes complete on delivery; but if not, then it 
constitutes a mere counter-proposition. 1 Cooley, Briefs on Law 
of Insurance, 457, 458. The agreement in the policy that the 
first premium “shall be paid in advance on the delivery of this 
policy” requires action by both parties to the contract, payment 
of the premium by the insured, and delivery of the policy by the 
insurer, so that it is clear that the intention of both parties as to 
the ordinary method of paying by money or check was that the 
last act in the contract should be the delivery of the policy. In 
McElroy vs. Metropolitan Life Ins. Co., 84 Neb. 866, 122 N. W. 
27,23 L. R. A. (N. S.) 968, it is said: “Where the parties to 
an insurance contract are in different jurisdictions, the place 
where the last act is done which is necessary to the validity of 
the contract is the place where the contract is entered into.” 
We think that the delivery of the conversion receipt, which was, 
in effect, an order to apply the money in its hands to the payment 
of the premiums, was equivalent to payment, so far as the lo- 
cality of the transaction is concerned, and, the final act of 
delivery being made here, brings the case within the rule of the 
cases cited. 

At the trial, plaintiff offered in evidence certain rules and 
regulations governing the manner of transacting the business by 
the defendant’s general and local agents. These rules provided 
that a policy, when sent to an agent for delivery, should not be 
delivered until the first premium was paid, and unless defendant 
was in good health and his occupation unchanged; and, further, 
that at the time of delivery the agent shall take a receipt from the 
insured, reciting that the policy is the one for which he applied, 
and that he has accepted the same. The introduction of these 
rules in evidence was objected to by the defendant, the objec- 
tion sustained by the trial court, and this ruling is assigned as 
error. 

The evidence of the assistant actuary of the defendant was 
taken by deposition. He testified that when the policies were 
sent to the general agent who had charge of the territory he was 
authorized to accept the first premium and to deliver the policy to 
the insured, provided that the insured was in good health at that 
time. The witness also testified that when the policy was sent 
to the general agent, through whom the application came, the 
agent would not have authority to deliver the policy if he knew 
that the applicant was not in good health, unless the company had 
issued to him a binding receipt. Objections were made by de- 
fendant to the introduction of the printed rules and of all this line 
of testimony as being incompetent, irrelevant, and immaterial, 
and seeking to modify the written contract. . These objections 
were sustained and the evidence excluded. This is complained 
‘ of by plaintiff. In the view we have taken of the facts in evi- 
dence, we think it hardly necessary to determine whether or not 
the exclusion of this evidence was erroneous. It could throw 
light on what the purpose of defendant was in sending the policy 
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to its agent for delivery, instead of to the insured, and its admis- 
sion, we are inclined to think, would not have been improper; 
but we do not so decide. 

[5] Haas died from the result of an accident on May 1, 1902. 
He had paid the premiums due on one policy up to December, 
1899, and to July, 1900, on the other, but failed to pay the sub- 
sequent premiums. The plaintiff proved that at the time of the 
defaults the reserve accumulated on policy No. 775891 was 
$323.29, and on No. 803280 was $238.18, which, in the case of 
No. 775891, would have ‘carried it for its full amount between 
four and five years, and, in case of policy No. 803280, would have 
carried that policy between three and four years and until after 
the death of the insured, so that there was more than enough 
money in the defendant’s hands to have kept these policies in 
force until after the death of Haas, unless a forfeiture had taken 
place. 

We have already decided in this case that the policies contained 
no forfeiture clause, and there is no competent evidence in this 
record to show that a forfeiture was ever attempted to be made 
or declared in the lifetime of Haas. The reserve in the com- 
pany’s hands was more than sufficient to carry the policies until 
after the death of Haas; hence, unless in his lifetime he had 
abandoned or surrendered the contract, the liability became fixed 
on the happening of that event. In Rye ws. New York Life Ins. 
Co., 88 Neb. 707, 130 N. W. 434, the refusal to enforce the con- 
tract was based in part on the fact that there was no reserve 
in the hands of the insurer at the time the policy matured. We 
find it unnecessary to.consider the New York statutes and cases 
cited, but merely remark that in cases where the court found 
the policies had not been forfeited by notice under the statutes 
the views of the courts of that state, if we understand them cor- 
rectly, are not inconsistent with those herein expressed. 

[6, 7] The provisions in the policy, giving options to the in- 
sured after a default in the payment of premiums on the day 
fixed, must be considered in connection with the law ‘as to the 
nature of the life insurance contract and the fact of there being 
no forfeiture clause in the policy. While Haas might have exer- 
cised one of these options, he did not choose to do so. He was 
not bound by his contract so to do, but had the right to rely upon 
the main, and not upon the ancillary or subordinate stipulations, 
if it seemed best to him. We are also of opinion that the in- 
contestability clause of the policy does not apply to the nonpay- 
ment of premiums, and that the insurance company had the 
right to predicate its defense upon that ground, or on that of 
abandonment, after the expiration of the time limited in that 
clause, as well as before. 

[4] There remains only the question of abandonment. This 
is a question of fact for the jury to determine under proper in- 
structions. 
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The judgment of the district court is reversed, and the cause 
remanded. 


Reversed and remanded. 
Hamer, J., not sitting. 


=~ 0 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtTH DEPARTMENT. 


TAYLOR 
vs. 
NEW YORK LIFE INS. CO* 


CONSTRUCTION OF CONTRACT—PAYMENT OF PREMIUMS— 
EXTENDED INSURANCE. 

Laws 1892, c. 690, § 88, provides that the insured may have his policy 
extended from the date it lapsed for such length of time as the 
reserve on such policy will purchase temporary insurance, after de- 
ducting from the reserve any indebtedness of insured on account of 
premiums due. A policy issued December 20, 1895, referred to Laws 
1892, c. 960, and provided that the policy would be continued for 
its full amount until October 20, 1906, if the premiums were paid 
to December 20, 1808. The insured paid the premiums in cash to 
December 20, 1897, and on December 20, 1808, paid $76 on acount of 
the fourth annual premium, and gave his note for six months for 
the balance; the note stating that it was given in part payment of 
a premium due, with the understanding that all claims to further 
insurance which full payment in cash of the premium would have 
secured should become immediately void if the note was not paid at 
maturity, except as otherwise provided in the policy itself. When 
this note became due, another $76 was paid, and the note of insured 
for $152, the balance of the premium, was given, which was not 
paid when due, or ever paid. The insured died October 21, 1906. 
Held,-that the partial payments of cash on the premium created ad- 
ditional reserve sufficient to purchase extended insurance for the 
entire amount of the policy for several months beyond the death of 
insured. 


(For other cases, see Insurance, Dec. Dig. § 367.) 


Appeal from Trial Term, Onondaga County. 

Action by Emma A. Taylor, as executrix of Royal A. John- 
son, deceased, against the New York Life Insurance Company. 
From the part of a judgment of the Supreme Court at Trial 
Term dismissing the complaint on the merits, and from an 
order amending the judgment by directing that costs of the trial 
below be awarded to defendant and offset against the amount of 
plaintiff's judgment, plaintiff appeals; and from so much of an 
order amending the judgment as denied its motion for costs of 
a former trial defendant appeals. Judgment so far as appealed 


* Decision rendered, Jan. 17, 1912. 133 N. Y. Sup. 746 
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from by plaintiff reversed, and a new trial granted, and that part 
of the order amending the judgment by directing taxation of 
costs of the trial below in favor of the defendant reversed. 

See, also, 131 App. Div. 922, 115 N. Y. Supp. 1146; 197 N. Y. 
324, 90 N. E. 964. 

The judgment as originally entered provided that the plain- 
tiff, as executrix, etc., recover of the defendant the sum of $998.- 
72, the amount directed by the court on policy No. 709,974, which 
will hereafter be called No. 4, set up in the first count of the 
complaint, together with costs, amounting to the sum of $427.73, 
amounting in all to the sum of $1,480.45, and that the plaintiff 
have execution therefor, and that the complaint of the plaintiff 
as to policy No. 3, set up in the second count of the complaint, 
“be, and the same hereby is, dismissed upon the merits.” By a 
subsequent order of the court, duly entered, said judgment was 
modified to the extent of providing that the costs of the second 
trial of this action be also awarded to the defendant, and directed 
that the amount of the same should be offset against the recovery 
of the plaintiff. 

The action was commenced on November 8, 1907, and was 
brought to recover on two policies of insurance on the life of 
Royal A. Johnson, deceased. The action was first tried in June, 
1908, before the court and a jury, and a verdict was directed in 
favor of the plaintiff in the sum of $4,856.92 upon policy No. 4. 
Judgment was entered thereon in the Onondaga County Clerk’s 
office June 23, 1908, in favor of the plaintiff and against the de- 
fendant for that ammount. Upon appeal by the defendant from 
such judgment, this court affirmed said judgment with costs. 
131 App. Div. 922, 115 N. Y. Supp. 1146. From such judgment 
an appeal was taken to the Court of Appeals, which resulted in 
a reversal, with costs to abide event. 197 N. Y. 324, 90 N. E. 
964. The second trial was had before the court; a jury having 
been waived. The trial justice rendered a decision containing 
findings of fact and conclusions of law, and directed judgment in 
favor of the plaintiff and against the defendant in the sum of 
$788.82, with interest from June 20, 1906, upon policy No. 4, 
set up in the first count of the complaint, and dismissing the 
complaint as to policy No. 3, set up in the second count of the 
complaint. Thereafter a motion was made as to the costs which 
should be allowed to the respective parties, which will be con- 
sidered later. 


Argued before McLennan, P. J., and Spring, Kruse, Robson, 
and Foote, JJ. 


CuHarLes E. Spencer, for Plaintiff. 
JEROME L,. CHENEY, for Defendant. 
McLennay, P. J. 
On the 20th day of December, 1895, the defendant issued to 
plaintiff’s testator, Royal A. Johnson, two policies of life insur- 
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ance, each for the sum of $5,000, numbered 709,973 and 709,974, 
respectively. Except as to number, the policies were identical 
in terms, and the annual premium on each was $304. The policies 
each contained provisions as follows :— 

“This policy cannot be forfeited after it shall have been in 
force three full years as hereinafter provided. 

“First: If any premium subsequently due is not paid as here- 
inbefore provided, this policy will be continued for its full 
amount as provided in the table below, subject to the conditions 
of this policy, but without further payment of premiums, and 
without loans, participation in surplus and premiums return; or 

“Second: If any premium subsequently due is not paid as 
hereinbefore provided, this policy will be indorsed for the re- 
duced amount of paid-up insurance provided in the table below, 
if demand is made therefor with surrender of this policy within 
six months thereafter, subject to the conditions of this policy, 
but without further payment of premiums, and without loans, 
participation in surplus and premiums return.” 

The table therein referred to is part of each of the policies, and 
is headed :— 

“Table of Guarantees, if payment of premiums is discontinued. 
Provided there is no indebtedness against this policy. (Pursuant 
to the insurance law [chapter 690, Laws 1892] of the state of 
New York.)” 

It provides that the policy will be continued for its full 
amount of $5,000 until October 20, 1906, if the premiums are 
paid thereon to December 20, 1898, and until June 20, 1911, if 
the premiums are paid thereon until December 20, 1899. It 
also provides that the policy will be indorsed as in the policy 
provided for $1,000 of paid-up insurance if the premums are 
paid to December 20, 1898, and for $1,333 of paid-up insurance 
if the premiums are paid to December 20, 1899. The testator 
paid the premiums on both policies in cash for 1895, 1896, and 
1897, and on December 20, 1898, instead of paying the pre- 
miums in cash, he gave the defendant a note for $304, the pre- 
mium due on policy No. 4. He paid the defendant $76 in cash 
on account of the fourth annual premium on policy No. 3, and 
gave the defendant his note for the balance, $228, of which the 
following is a copy :— 

“Pol. 709973. Tucson, Ariz., 12, 20, 1898. 

“Without grace, six months after date I promise to pay to the 
order of the New York Life Insurance Company, two hundred 
and twenty-eight and no/100 dollars, at Phoenix National Bank, 
Phcenix, Ariz., value received, with interest at the rate of 5 per 
cent per annum. 

“This note is given in part payment of the premium due Dec. 
20th, 1898, on the above policy, with the understanding that all 
claims to further insurance, and all benefits whatever, which full 
payment in cash of said premium would have secured, shall be- 
come immediately void and be forfeited to the New York Life 
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Insurance Cornpany, if this note is not paid at maturity, except 
as otherwise provided in the policy itself. 

“Royal A. Johnson, P. O. Address, Tucson, Ariz. 
“$228.” 
$22 


The defendant in return delivered its receipt for the fourth 
annual payment on policy No. 3. On June 20, 1899, when the 
note last above mentioned became due, the insured paid the de- 
fendant the further sum of $76 in cash on account of the annual 
premium, and gave the defendant a new note for three months 
for $152, the balance of the premium, the interest in each case 
having been paid in advance. The new note, except as to date and 
amount, was identical in terms with the one above quoted. On 
September 20, 1899, when this note became due, it was not paid, 
and was never paid, and the insured never paid any subsequent 
premiums on policy No. 3. No demand was ever made upon the 
defendant that policy No. 3 be indorsed for a reduced amount of 
paid-up insurance, and therefore, under the forfeiture provision, 
the policy was entitled to be continued for its full amount as 
provided therein. 


[1] The important question presented by this appeal is 
whether or not the plaintiff is entitled to recover under policy No. 
3. The Court of Appeals has passed upon the question of plain- 
tiff’s right to recover on policy No. 4, and, unless the facts as to 
policy No. 3 are different than the facts before the Court of 
Appeals as regards policy No. 4, the decision of this case must 
tollow the decision of the Court of Appeals upon the other policy. 
I am, however, of the opinion that the facts in this case entitle 
the plaintiff to recover upon policy No. 3. Upon the former trial 
the trial court held that the note given for payment of the pre- 
mium on policy No. 4 was a payment of the premium due De- 
cember 20, 1898, and did not constitute an indebtedness against 
the policy, and for that reason that the plaintiff was entitled to 
recover the full amount, less the amount of the note. The 
Court of Appeals, however, held that it did constitute an in- 
debtedness against the policy in the nature of an unpaid premium, 
as referred to in the statute. Laws 1892, c. 680, § 88. It there 
appeared that the reserve to the credit of policy 4, after -deduct- 
ing the amount of the indebtedness against it, being the amount 
of the note on which nothing had been paid was sufficient to pur- 
chase extended insurance only to the 20th day of October, 1906. 
The insured died on October 21, 1906, and the Court of Appeals, 
therefore, held that the plaintiff was not entitled to recover the 
full amount of the policy. The defendant, however, was willing 
to pay the plaintiff the amount of paid-up insurance purchas- 
able by the reserve, amounting to $788, and on this trial the 
court has given the plaintiff judgment for that amount on policy 
No. 4. Under the decision of the Court of Appeals and upon 


os pleadings in the action, we think this is right as to policy 
0. 4. 
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Under the statutes (Laws 1892, c. 680, § 88) the insured was 
entitled to have his policy extended for the full amount from 
the date it lapsed for such length of time as the reserve on such 
policy, taken as a single premium, at the age of the insured at 
the time of the lapse or forfeiture, would purchase temporary 
insurance for that amount, after deducting from the reserve any 
indebtedness of the insured on account of any premium due. 
It is urged by the defendant, however, that, by the terms of the 
note given in part payment of the premium on policy No. 3, the 
insured waived all his rights to any further or extended insur- 
ance whatever. We cannot concur in that proposition. The 
note, above quoted, expressly reserves to the insured all such 
rights as are contained in the policy itself. The policy pur- 
ported to give to the insured the benefit of extended insurance as 
required by the statute above referred to. The insured was not 
entitled to have his note considered as no indebtedness against 
the policy, but such note did constitute an indebtedness to be 
deducted from the reserve, computed according to the statute. 
The table of extended insurance given in the policy is stated in 
the policy to be pursuant to the insurance law of this state, and 
the chapter of the law is definitely referred to. The note re- 
serves to the insured the benefit of the nonforfeiture provisions 
of the policy itself. It seems.to us, therefore, that, upon non- 
payment of the note, the insured was entitled to have his policy 
automatically extended for the term purchasable by the reserve, 
upon computation made as provided in the statute referred to. 


As above stated, the reserve on policy No. 3 after the payment 
of the three annual premiums was only sufficient to extend the 
policy to October 20, 1906, but as we have seen, the insured had 
paid the defendant $152 in cash and given his note for the bal- 
ance of $152, which the defendant accepted as payment for the 
fourth annual premium. So that the insured was entitled to have 
the computation of extended insurance made upon the basis of 
the reserve on the policy after the payment of four annual pre- 
miums, less the amount of any indebtedness against the policy 
by reason of any unpaid premium. The only indebtedness of 
that nature was the note of $152. The evidence given on this 
trial shows conclusively that such reserve was sufficient to pur- 
chase insurance extending several months beyond the death of 
the insured for the full amount of the policy. We think this is 
entirely in harmony with the decision of the Court of Appeals 
as to policy No. 4. The Court of Appeals in its opinion says 
(197 N. Y. 330, 90 N. E. 966) :— 

“The defendant placed at the head of the table the words 
‘Provided there is no indebtedness against this policy,’ and ex- 
pressly referred to the statute, and we are of the opinion that 
the word ‘indebtedness,’ as there used, was intended to include 
any indebtedness against the insured in favor of the insurer in 
all respects the same as it is intended when used in the statute as 
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quoted. The intention of the parties to the contract was to 
comply with the statute of 1892. The time that the insurance 
would be extended or the amount of the paid-up insurance was 
definitely fixed and determined in the policy in all cases where 
it was possible to so fix and determine the time or amount in 
advance. In all cases of indebtedness the continued or paid-up 
insurance was dependent upon the amount of the indebtedness. 
The fact of an indebtedness to the defendant did not forfeit the 
right to continued or paid-up insurance, but simply left the time 
of the extension or the amount of the paid-up insurance de- 
pendent upon a computation to be made when the amount of the 
indebtedness was determined. Jt appears by the record that the 
time for which the insurance could be extended when computed 
as the statute is construed by us expired prior to the death of the 
insured, and the plaintiff is, therefore, not entitled to recover the 
full amount of the policy.” 

As before stated, policy No. 4, there under consideration by the 
Court of Appeals, was identical in its terms with policy No. 3, 
and we can see no reason why the insured by the payment of 
$152 in cash upon the fourth annual premium on policy No. 3 
did not increase the reserve on the policy sufficiently to buy one 
day additional of extended insurance. 


[2] The respondent urged below, and argues here, that the 
plaintiff is barred from any recovery on policy No. 3 because of 
the fact that on the first trial the court rendered a written memo- 
randum of decision to the effect that there could be no recovery 
on policy No. 3. The judgment as entered, however, did not 
conform to the decision in this respect. No motion to correct it 
was ever made, and the Court of Appeals wholly reversed the 
judgment that was entered. We think the trial court was right 
in holding that the plaintiff was not barred on the new trial from 
recovering on both policies set upon in the complaint. 

[3] In any event, the defendant has not appealed from the 
judgment under review, and so is not in a position to attack the 
finding of the court in that respect. 


It follows that the judgment so far as appealed from should 
be reversed, and a new trial granted as to plaintiff’s right to re- 
cover under policy No. 709,973, set up in the second count of the 
complaint, with costs to appellant to abide the event. That part 
of the judgment which directs that the plaintiff recover of the 
defendant the sum of $788.82 is not appealed from by either the 
plaintiff or the defendant. 


[4,5] As to the order amending the judgment as to costs, from 
which both parties appeal, we are of the opinion that the trial 
court was right in holding that, if the plaintiff is to succeed as 
to one count in the complaint and the defendant is to succeed as 
to the other, both parties should be entitled to tax the costs of 
this trial (section 3234, Code of Civil Procedure), but that the 
defendant was not entitled to tax the costs of the former trial 

Vol. XLI.—53. 
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and appeals; the Court of Appeals having left those costs to 
abide the event. But, as our conclusions lead us to a reversal of 
that part of the judgment as to which the defendant succeeded 
in the court below, that part of the order appealed from which 
allows the defendant costs of this trial must fall with the judg- 
ment. As both parties appealed from the order, no costs should 
be allowed on the reversal of that part of the order. 

That part of the judgment appealed from which dismisses the 
plaintiff’s complaint as to policy No. 709,973 is reversed, and a 
new trial granted as to that policy, on questions of law and fact, 
with costs to appellant to abide event. That part of the order 
appealed from which awards to defendant costs of the second 
trial is reversed, without costs. All concur, except Robson, J., 
who dissents. 


COURT OF APPEALS OF NEW YORK. 


ADAM 
vs. 


MANHATTAN LIFE INS. CO. or New Yorx.* 


LIFE INSURANCE—CONTRACTS—STATUTES—APPLICABILITY. 


A policy issued while Laws 1877, c. 321, requiring notice of the maturity 
of premiums to authorize an insurer to forfeit a policy for non- 
payment of premiums, is in force is deemed executed subject to the 
statute which is thereby made a part of the contract; and there can 
be no forfeiture of the policy for nonpayment of premiums where 
insurer does not give notice. 


(For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 
LIFE INSURANCE—ACTIONS—LIMITATIONS. 


Where a policy was not forfeited for nonpayment of a premium because 
of the failure of insurer to give the notice required by Laws 1877, 
c. 321, in force at the time of the issuance of the policy, an action 
thereon was not an action on a forfeited policy, within Laws 1897, c. 
218, § 92, prohibiting forfeiture of any policy hereafter issued for 
nonpayment of premium, unless notice of the amount of the premium 
due is mailed to insured, etc., since the Law of 1897 applies only 
to policies subsequently issued. 


(For other cases, see Insurance, Dec. Dig. § 622.) 


LIFE INSURANCE—ACTIONS—LIMITATIONS, 


Laws 18907, c. 218, § 92, providing that no insurance company shall, 
within one year after the default in payment of any premium, 
declare any policy hereafter issued forfeited, unless notice of the 
amount of the premium has been mailed to insured, and that no 


* Decision rendered, Feb. 2, 1912. 97 N. E. Rep. 740. 
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action shall be maintained to recover, under a forfeited policy, 
unless instituted within a specified time, on which default was made 
in paying the premium for which it is claimed forfeiture ensued, 
is inapplicable to a policy issued while Laws 1877, c. 321, pro- 
hibiting the forfeiture of a policy for nonpayment of any premium, 
unless notice shall have been given to insured, was in force, and it 
does not, under the guise of a statute of limitations, render it 
unenforceable by action during its life and before its maturity. 


(For other cases, see Insurance, Dec. Dig. § 622.) 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Robert B. Adam, as president of the Adam, Mel- 
drum & Anderson Company, against the Manhattan Life Insur- 
ance Company of New York. From a judgment of the Appel- 
late Division (140 App. Div. 922, 125 N. Y. Supp. 1111) unani- 
mously affirming a judgment entered on a verdict for plaintiff, 
defendant appeals. Affirmed. 


EDWARD S. RAPALLO, for Appellant. 

W. C. CARROLL, for Respondent. 

' Haicnt, J. 

This action was brought to recover the amount of a policy of 
insurance issued by the defendant on December 1, 1885, upon the 
life of William H. Hepworth, which policy had been assigned 
to the plaintiff and notice of such assignment given by filing a 
copy thereof with the defendant. Hepworth died on the 11th 
day of April, 1907, and this action was brought on the 27th day 
of September thereafier. The defense interposed was to the 
effect that the policy was forfeited by the nonpayment of the 
premium that became due on the Ist day of December, 1904, and 
that more than two years had elapsed thereafter, and that by 
reason thereof the plaintiff was barred from maintaining the 
action. An issue was raised as to whether the defendant had 
served the notice required by the statute of 1876, c. 341, as 
amended by chapter 321 of the Laws of 1877. This issue was 
tried and submitted to the jury, who found a verdict in favor of 
the plaintiff, upon which a judgment has been entered and 
unanimously affirmed by the Appellate Division. 

Under the provisions of that statute, “no life insurance company 
doing business in the state of New York shall have power to de- 
clare forfeited or lapsed any policy hereafter issued or renewed 
by reason of nonpayment of any annual premium or interest, or 
any portion thereof, except as hereinafter provided. Whenever 
any premium or interest due upon any such policy shall remain 
unpaid when due, a written or printed notice stating the amount 
of such premium or interest due on such policy, the place where 
said premium or interest should be paid, and the person to whom 
the same is payable, shall be duly addressed and mailed to the per- 
son whose life is assured, or the assignee of the policy, if notice 
of the assignment has been given to the company, at his or her 
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last known postoffice address, postage paid by the company, or 
by any agent of such company or person appointed by it to col- 
lect such premium. Such notice shall further state that unless 
the said premium or interest then due shall be paid to the com- 
pany or to a duly appointed agent or other person authorized to 
collect such premium within thirty days after the mailing of such 
notice, the said policy and all payments thereon will become for- 
feited and void. In case the payment demanded by such notice 
shall be made within the thirty days limited therefor, the same 
shall be taken to be in full compliance with the requirements of 
the policy in respect to the payment of said premium or interest, 
anything therein contained to the contrary notwithstanding; 
but no such policy shall in any case be forfeited or declared for- 
feited or lapsed until the expiration of thirty days after the 
mailing of such notice. Provided, however, that a notice stating 
when the premium will fall due, and that if not paid the policy 
and all payments thereon will become forfeited and void, served 
in the manner hereinbefore provided, at least thirty and not more 
than sixty days prior to the day when the premium is payable, 
shall have the same effect as the service of the notice hereinbefore 
provided for.’’’ 


[1] The policy having been issued while the above statute was 
in force, it is deemed to have been executed subject to the 
provisions thereof, and the statute thereby is deemed to be a 
part of the contract with the same force and effect as if it had 
been written therein. Strauss vs. Union Central L. Ins. Co., 170 
N. Y. 349, 63 N. E. 347; Baxter vs. Brooklyn L. Ins. Co., 119 
N. Y. 450, 23 N. E. 1048, 7 L. R. A. 293; Fischer vs. Metr. L. 
Ins. Co., 167 N. Y. 178, 183, 60 N. E. 431; De Frece vs. National 
L. Ins. Co., 136 N. Y. 144, 151, 32 N. E. 556. It is therefore 
apparent that, under the verdict of the jury, there was no for- 
feiture of the policy by reason of the nonpayment of the pre- 
mium of December 1, 1904, and that consequently it was in full 
force and effect at the time of the death of Hepworth. 


[2] It is now contended that, by reason of the amendment of 
the Laws of 1877 by chapter 218 of the Laws of 1897, the right 
of the plaintiff to maintain the action is barred by the two-year 
statute of limitations. The provisions of that statute, so far as 
now material, are as follows: “Sec. 92. No life insurance cor- 
poration doing business in this state shall within one year after 
the default in payment of any premium, installment or interest 
declare forfeited or lapsed any policy hereafter issued or re- 
newed * * * unless a written or printed notice stating the 
amount of such premium, interest, installment, or portion thereof, 
due on such policy, the place where it shall be paid, and the per- 
son to whom the same is payable, shall have been duly addressed 
and mailed to the person whose life is insured, or the assignee of 
the policy. * * * No action shall be maintained to recover 
under a forfeited policy, unless the same is instituted within one 
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year from the day upon which default was made in paying the 
premium, installment, interest or portion thereof for which it is 
claimed that forfeiture ensued.” This act was again amended 
in 1906 (chapter 326), in which two years are substituted in 
the place of one year. In view of the fact that Hepworth did not 
die until April, 1907, and no cause of action accrued upon the 
policy until that time, it is not apparent how the statute of limi- 
tations could become operative before the happening of that 
event. It will be observed that no action shall be maintained 
to recover under a forfeited policy. Under the verdict of the 
jury and the statute to which we have alluded, the plaintiff’s 
policy was not forfeited, so that this action is not an action main- 
tained under a forfeited policy. The two years, by its terms, 
commenced to run from the day upon which the default was 
made in paying the premium. It is urged on behalf of the ap- 
pellant that under this provision the time commences to run on 
the 1st day of December, 1904, when, by the terms of the policy, 
the premium became due; but under the statute of 1877 payment 
was not required until after notice was served, and conse- 
quently there could be no forfeiture until such service. 


Under the amended provision of this statute, it was evidently 
the intention of the Legislature to modify the former statute, 
so as to require the service of notice where default or forfeiture 
was sought within one year; and it consequently follows that 
after the lapse of one year a policy becomes forfeited if the pre- 
mium is unpaid even though no notice has been served; but by 
the express provisions of the statute the forfeiture within one 
year only applies to “any policies hereafter issued or renewed”— 
that is, policies issued or renewed after the enactment of the 
amendment of 1897. It therefore does not apply to policies there- 
tofore issued when the statute of 1877 was in full force and 
effect, which were deemed to be issued under the provisions of 
that statute; it becoming a part of the contract itself. It con- 
sequently is apparent that the provisions with reference to the 
commencement of an action upon a forfeited policy within two 
years only has reference to the policies hereafter issued or re- 
newed under the provisions of the amended statute. 


[3] The contention is now made on behalf of the appellant 
that, while the evident purpose of the statute passed in 1877 was 
to prevent the forfeiture of policies by mere neglect or lack of 
recollection on the part of the insured, by requiring notice, it 
subsequently developed that the statute became a weapon against 
the companies which might be used with unnecessary severity in 
cases in which the companies, having supposed they had sent the 
required notice, had canceled a policy and thereafter regarded it 
forfeited, were met with the claims on the part of policy owners 
that the notice was not in fact served; that, while the statute of 
1897 would correct the defect produced by the previous statute 
as to all policies issued after 1897, it might not affect those poli- 
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cies issued between 1876 and 1897, inasmuch as the statutes in 
force during that period had become a part of the contracts of 
insurance; and that it was the purpose of the statute of limita- 
tions to correct the injustice of those statutes. We are not fa- 
vorably impressed with this contention. It is, as we understand 
it, a contention that a valid contract, which the Legislature has, 
under the Constitution, no power to annul or vary, yet, under the 
guise of a statute of limitations, it may be rendered unenforce- 
able by action during its life and before its maturity. We have 
no intention of questioning the power of the Legislature to limit, 
within reasonable bounds, the time within which actions upon 
contracts of insurance which have matured shall be brought. 
But our attention has been called to no authority holding that 
the Legislature may annul the provisions of a contract before 
its maturity by means of a statute of limitations, and we are 
of the opinion that such an act ought not to be sustained. 

The judgment should be affirmed, with costs. 

Cullen, C. J., and Gray, Vann, Willard Bartlett, Hiscock, and 
Chase, JJ., concur. 

Judgment affirmed. 


——_—_—- eg — 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


KNOTT et AL. 
vs. 


SECURITY MUT. LIFE INS. CO¥* 


LIFE—“ASSESSMENT POLICY”—DISTINGUISHED FROM “OLD- 
LINE POLICY.” 


A contract of life insurance which does not unalterably fix the payments 
to be made by the insured, and which makes the benefit to be paid 
dependent upon the collection of such assessments as may be neces- 
sary, is an assessment policy, an old-line policy being one in which the 
premiums and the liability incurred by the insurer are fixed and 
unalterable. 


(For other cases, see Insurance, Dec. Dig. § 52.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 549-555; vol. 
8, PP. 7573-7584.) 

LIFE—NATURE OF POLICY. 

The character of a policy of insurance must be determined by the 
nature of the contract it expresses, not by the name given it. 

(For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. 124.) 


LIFE—NATURE OF POLICY—DEFENSE OF ULTRA VIRES. 


Though an insurance company be organized as an assessment company 
and has no authority to issue old-line policies, it may not, after its 
Be aie 


* Decision rendered, Feb. 19, 1912. 144 S. W. Rep, 178. 
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execution and the receipt of premiums thereunder, interpose the 
defense of ultra vires to an action on an old-line contract written. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


LIFE—NATURE OF POLICY. 


The rights and duties of parties to an insurance contract must be measured 
by the terms of the policy, and, where no express authority is given 
to raise the rate of premium, the policy must be considered as a 
regular old-line life insurance contract. 


(For other cases, see Insurance, Cent. Dig. §§ 172-178; Dec. Dig. § 124.) 


LIFE—NATURE OF POLICY—STIPULATIONS ON BACK. 


Where the face of a policy of insurance shows a clear old-line contract, 
a stipulation on the back which provides for the levy of additional 
assessments is nugatory. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. 150.) 


LIFE—NATURE OF POLICY—STIPULATION ON BACK. 


A stipulation on the back of a policy of life insurance, which on its face 
is a regular old-line policy, that it is “subject to the provision that, 
by action of the board of directors, the amount required for mortu- 
ary purposes may be varied to conform to the actual mortality 
experience of the association,” and which immediately proceeds to 
deal with the “mortuary fund,” providing that any surplus in excess 
of $100,000 and beyond the amount necessary to provide for in- 
creased age shall be credited to the reduction of premiums, and 
that any deficiency therein may be made good from the reserve fund, 
etc., means only that the mortality fund. may be increased or dimin- 
ished at the expense of the reserve fund, and in view of the further 
stipulation giving the policyholder the option, after the lapse of ten 
years, to surrender the policy and receive therefor, a nonparticipat- 
ing commuted policy, there was no power reserved to make addi- 
tional assessments, and the policy is an old-line contract, so that an 
attempt to raise the rate of premiums was a violation of its terms 
and void. 


(For other cases, see Insurance, Cent. Dig. §§ 430, 431; Dec. Dig. § 193.) 


ae OF POLICY—CONSTRUCTION OF STIPULA- 


Ambiguity in a stipulation on the back of a policy of life insurance 
which is old-line on its face, which it is claimed renders the policy 
one of assessment, must be resolved in favor of the insured, and 
the right to raise the premiums thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150,) 


LIFE—CONTRACT—BREACH—RAISE IN RATES—NECESSITY 
OF TENDER. 


Where an insurance policy was a contract of assurance for life, sub- 
ject to discontinuance and forfeiture for nonpayment of any of the 
stipulated premiums, and was not a mere contract of assurance 
from quarter to quarter with privilege of renewal, it could only 
be forfeited upon a breach by the insured, so that a tender of the 
amount of premiums due under its terms after a wrongful raise of 
rates was sufficient to prevent its forfeiture so long as the insurer 
persisted in its wrongful course. 


(For other cases, see Insurance, Cent. Dig. §§ 913-924; Dec. Dig. § 35¢.° 
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LIFE—CONTRACT—BREACH—RAISE IN RATES—NECESSITY 
OF TENDER. 


And the insured was not required to do the vain and useless thing of 
renewing his tender at each subsequent quarter. 


(For other cases, see Insurance, Cent. Dig. §§ 913-924; Dec. Dig. § 359.) 
LIFE—CONTRACT—BREACH—RAISE IN RATES—NECESSITY 
OF TENDER. 


Where, upon a wrongful raise of the rate of premium due on an old- 
line life insurance policy, the insurer notified the insured that nothing 
less would be accepted than payments of premiums at the increased 
rate, no tender was necessary to preserve the rights of the insured. 


(tor other cases, see Insurance, Cent. Dig. §§ 913-924; Dec. Dig. § 359.) 


Appeal from Circuit Court, Carroll County; John P. Butler, 
Judge. 

Action by Thomas Knott, administrator of Alfred S. Porter, 
deceased, and others, against the Security Mutual Life Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 


James R. Pace, H. D. Hinman, and Conxkiinc, REA & Spar- 
row, for Appellant. 
Bussy Bros. & WirTHERS, for Respondents. 


Jounson, J. 

This suit is on a policy of life insurance, and was tried with- 
out the aid of a jury. The court filed findings of facts and dec- 
larations of law and rendered judgment for plaintiffs in the sum 
of $4,496.10. After the overruling of the motions for a new 
trial and in arrest of judgment, defendant made formal applica- 
tion for an appeal to the Supreme Court, but was allowed an 
appeal to this court. We certified the cause to the Supreme 
Court on the ground that a proper solution of the issues involved 
the determination of certain constitutional questions, but the 
Supreme Court took a different view of the case, and retrans- 
ferred it. 

One of the important issues is whether or not the policy in 
controversy should be treated as an old-line or an assessment 
policy. It is the contention of defendant that it belongs to the 
latter class and of plaintiffs that it is an old-line policy, and 
therefore subject to the provisions of sections 5856 and 5858, 
Rev. Stat. 1889, relating to extended insurance. We shall state 
the facts in evidence that have a material bearing on this issue. 

The policy was issued in this state June 28, 1894, to Alfred 
S. Porter, a resident of Carroll County, who died in that county 
January 9, 1908. The face of the policy, omitting merely formal 
parts, is as follows: “In consideration of the application for 
this policy, which is made a part of this contract, and the payment 
in advance of fifty-five dollars and eighty cents, and of the 
further advance payment of fifty-five dollars and eighty cents, 
to be made on or before the twenty-eighth day of September, 
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December, March and June in every year during the continuance 
of this contract, the Security Mutual Life Association, does 
hereby receive Alfred S. Porter, of Carrollton, county of Car- 
roll, state of Missouri, as a member of said association, and 
issues this policy subject to the conditions and with the benefits 
hereon indorsed, which are made a part of. this contract, and 
within thirty days from the receipt of satisfactory evidence to 
the association of the death of the above named member, during 
the continuance of this policy in full force and effect, promises 
to pay to Mary J. Porter his wife and surviving children, one- 
fifth, share and share alike; remainder to his estate if living at 
the time of his death; otherwise, to the legal representatives of 
the deceased, the sum of five thousand dollars upon presentation 
and surrender of this policy, properly receipted, less the balance 
(if any) of the advance payments for the current year of the 
death of the insured, and any indebtedness of the insured or 
beneficiary to the association. Provided, that if the payments 
required to be made by the insured under this policy shall not 
be made when due, then this policy shall become null and void, 
and the association shall not be liable to pay the sum assured, or 
any part thereof, and in such event all payments theretofore 
made hereon shall be forfeited to and become the property of 
the association.” 

Among the stipulations printed on the back of the policy are the 
following :— 

“This contract of insurance is renewable at the option of the 
insured, before expiration, upon payment of the advance pre- 
miums at the time and in the manner herein provided, subject 
to the provisions, that by action of the board of directors, the 
amount required for mortuary purposes may be varied to con- 
form to the actual mortality experience of the association. Any 
surplus in the mortuary fund in excess of one hundred thousand 
dollars, and beyond the amount deemed necessary to provide for 
increased age, shall be credited in reduction of premiums. Any 
deficiency in the mortuary fund may be made good from the 
reserve fund. 


“After ten year from date of this policy, and while it is in full 
force, the association will annually thereafter determine and 
credit the insured with an equitable proportion of the surplus in 
the reserve fund, in excess of the amount required to be held 
by law, which amount shall not be less than one hundred thousand 
— The dividends so apportioned shall be available as 
ollows :-— 


“Ist—In reduction or current premiums. 

“2nd.—At any time after ten full years’ payments have been 
made, and while this policy is in full force, the insured may, 
upon giving the association ninety days written notice of his in- 
tention so to do, surrender this policy and receive therefor a 
nonparticipating commuted policy, payable at death out of the 
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reserve fund, for such an amount as the dividend then ap- 
portioned and standing to his credit will purchase on the basis 
of the American Table of Mortality, and four per cent interest. 

“3rd.—After ten years from the date of this policy, and while 
it is in full force, the insured, may, upon giving the association 
ninety days’ written notice, surrender this policy, and in full 
settlement thereof receive the amount apportioned and then 
standing to his credit in cashh * * * 


“This contract shall be governed by and construed only ac- 
cording to the laws of the state of New York. The place of 
this contract is expressly agreed to be the home office of the 
association, in the city of Binghamton, Broome County, N. Y.” 


The Security Mutual Life Association was organized as an 
assessment company under the laws of New York (chapter 
175, Laws 1883), and it and its successor, the present defendant, 
were licensed, to do business in this state as an assessment com- 
pany. In 1892 (Laws 1892, c. 690) the Legislature of New York 
passed a general insurance law, and article 6 of that act referred 
to “life or casualty insurance corporations upon the co-operative 
or assessment plan.” An assessment company thus is defined in 
§ 201 of that article: “Any corporation, association or society 
which issues any certificate, policy or other evidence of interest 
to, or makes any promise or agreement with its members, whereby, 
upon the decease of a member any money or other benefit, charity, 
relief or aid is to be paid, provided or rendered by such corpora- 
tion, association or society to his legal representatives, or to the 
beneficiary designated by him, which money, benefit, charity, re- 
lief or aid is derived from voluntary donations or from admission 
fees, dues, or assessments, or any of them, collected or to be 
collected from the members thereof, or members of a class therein 
or interest, or accretions thereon, or accumulations thereot, 
or rebates from amounts payable to beneficiaries or heirs; and 
wherein the money or other benefit, charity, relief or aid, so 
realized, is applied to or accumulated for the uses and purposes 
herein specified, or of such corporations, associations or society, 
and the expenses of the management and prosecution of its busi- 
ness of ‘life insurance upon the co-operative or assessment plan 
(and) shall be subject to the provisions of this article.” The 
Security Mutual Life Association was operating under the pro- 
visions of that law at the time the policy in suit was issued. In 
1898, the association reincorporated in New York under article 
10 of the insurance law of that state as a stipulated premium 
company, and under the name of the Security Mutual Life In- 
surance Company (the present defendant). In 1889 defendant 
again incorporated as a level premium or old-line insurance com- 
pany without change in name and under the provisions of the 
article of the New York law relating to such companies. Porter 
paid the quarterly premiums of $55.80 to the agent of defendant 
and its predecessor in Carroll County to June 28, 1905, and these 
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premiums were accepted and retained by the company. Several 
days before June 28, 1905, Porter tendered $55.80 to the agent 
in payment of the quarterly premium due on that date, but de- 
fendant refused the tender on the ground that its board of di- 
rectors, pursuant to authority of law and of the terms of de- 
fendant’s contract with Porter and other holders of like policies, 
had raised the premium rate from $55.80 to $85.05 per quarter, 
had given the policyholders due notice of their action, and that 
Porter, being bound by that action, must abide by it or suffer 
the penalty of a forfeiture of his policy. Porter refused to accept 
the action of defendant as binding upon him, and it is the con- 
tention of defendant that his failure to pay the subsequent 
quarterly premiums of $85.05 each worked a forfeiture of his 
policy. 

The articles of incorporation of the Security Mutual Life 
Association filed in 1886 contain the following provision: “Sixth. 
Policyholders in the said association shall be liable only for the 
voluntary payment of such fees, dues and assessments as shall 
be stated in their respective policies.” The application of Porter 
contained the agreement “that should the applicant fail to pay 
any of the advance premiums on or before the day on which the 
same shall fall due or fail to comply with any of the terms 
of this agreement, or with any of the requirements, or- by- 
laws of the said association, that then, in either event, this 
agreement shall become null and void and all moneys which 
shall have been paid shall be forfeited to the said association for 
its sole use and benefit.” Certain parts of the by-laws in force 
at the time the policy was issued were introduced in evidence. 
They provide that ‘“‘said contract shall also be deemed to include, 
as an integral part, the laws of the state of New York, pursuant 
to which this association was incorporated,” and that “if any 
person secures membership by concealing or suppressing any 
material fact, or if the statements in his application for mem- 
bership, or subsequent statements made to the medical director 
or officers of the association in relation to the same, are, in any 
respect, untrue, or if any member neglects to pay dues and assess- 
ments, after due notice that the same has become due and pay- 
able, or if any of the conditions upon which the policy is issued 
are violated, then, and in every such case, such membership 
shall at once cease and determine and all payments made theron 
shall be forfeited to the association.” 


The actuary of the insurance department of this state, in- 
troduced as a witness by plaintiffs, testified that on the hypoth- 
esis that the policy is an old-line and not an assessment contract, 
and therefore falls within the scope of section 5856, Rev. Stat. 
1889, it had a value of $1,632.55, three-fourths of which would 
have paid in full the premium on a term policy for four years. 
In other words, the premiums paid by Porter for eleven years 
sufficed under the statute to keep the policy in force until June 
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28, 1909, eighteen months later than the date of Porter’s death. 
The name given by defendant to policies of the class in suit was 
“whole life policy,” and this name was printed in bold type cn 
the back of the policies. In 1897 the company wrote a letter to 
its agent at Carrollton, denying the charge of competitors that 
policyholders “were personally liable under their contract of 
insurance and by reason of the co-operative law under which we 
are chartered.” We quote from the letter as follows: “No such 
personal liability can possibly attach to a policyholder in this as- 
sociation, as our policy, by-laws, application and charter not only 
do not provide for it but expressly provide against such liability. 
Article 6 of our charter reads as follows: ‘Policyholders in the 
said association shall be liable only for the voluntary payment 
of such fees, dues and assessments as shall be stated in their re- 
spective policies.’ That there may be no further question upon 
this subject, and that our agents may be able to meet and combat 
this false statement, we have added to all policy contracts which 
will hereafter be issued by the association the following para- 
graph: ‘That no personal liability attaches to the insured; the 
payment of premiums hereunder being voluntary.’” Under the 
head of “Miscellaneous Questions,” the following questions and 
answers appear in the general statements filed by defendant with 
the insurance department of this state: “Give amount of annual 
dues and how paid. Are these specified in policies or in by- 
laws (state which)? No dues—expense element variable and 
specified in policies. * * * Do the certificate or policies 
outstanding specify a fixed amount to be paid, regardless of 
amount realized from assessments to meet the same? Yes. 
* * * Does the association reserve in its by-laws or policies 
(state which) the right to levy extra assessments, and how and 
when? Yes, in both; when necessary in discretion of board. 
Upon what basis and manner are your regular assessments or 
premiums computed? Periodical premiums in advance, with 
‘safety clause. * * * How are the emergency, reserve or 
special funds created, and for what purpose, and where deposi- 
ted? From the net premiums, for the purpose of paying death 
claims in excess of the provision made in the mortuary fund. 
* * * What is the aggregate amount of an assessment or 
periodical call upon all the policyholders or members of the cor- 
poration or association? No assessments or periodical calls; 
premiums payable annually, semiannually, or quarterly, in ad- 
vance.” 


There are other facts in the record, but those stated suffice for 
an understanding of the questions we think control the disposi- 
tion of the case. In the discussion of their contention that the 
policy in question is an assessment plan contract, counsel for de- 
fendant concede that the interpretation of the contract should be 
governed by the definitive rule to be found in the statutes and 
decisions of this state. This concession relieves us of the duty 
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of deciding whether the policy should be treated as a New York 
or a Missouri contract, and, assuming it to be a contract made 
and executed in this state, we shall apply the canons of con- 
struction recognized by our laws in dealing with such contracts 
and shall devote attention only to the laws of New York which 
by the express terms of the contract were made an integral part 
of the agreement between the parties. On its face the policy in- 
corporated the application and made it a part of the contract. 
The application referred to the by-laws, and they provided that 
each contract of insurance should “be deemed to include as an 
integral part the laws of the state of New York, pursuant to 
which this association was incorporated.” 


Though we should concede that in this somewhat devious man- 
ner the article of the New York insurance laws relating to assess- 
ment insurance was made a part of Porter’s contract with defend- 
ant, such admission would be unimportant in the solution of the 
question of the classification of the contract in issue, since we 
find no material difference between section 201, art. 6, of the 
New York statutes, and section 5860, Rev. Stat. 1889. The defi- 
nition of an assessment contract in the latter section substantially 
agrees with the definition in the New York statute, and for con- 
venience we shall treat our own law as though the policy expressly 
had made it an integral part of the contract. Section 5860 pro- 
vides: “Every contract whereby a benefit is to accrue to a per- 
son or persons named therein, upon the death or physical disa- 
bility of a person also named therein, the payment of which said 
benefit is in any manner or degree dependent upon the collection 
of an assessment upon persons holding similar contracts, shall 
be deemed a contract of insurance upon the assessment plan,” 
etc. This statute has been before the Supreme Court and Courts 
of Appeal of this state in many cases, to some of which we shall 
make special reference. 


In Hanford vs. Mass. Ben. Ass’n, 122 Mo. 50, 26 S. W. 680, 
the defendant had been incorporated in Massachusetts as an as- 
sessment company and licensed to do business in this state on that 
plan. It issued a policy that fixed the amount of the liability of 
the insurer, and also provided for the payment of a stated annual 
premium which the policy called an assessment. On its face the 
policy required the payment of this premium with the proviso, 
“unless the board of directors shall by special notice require a 
different amount, and in such case the assessment (or premium) 
may be based upon the current age of the member.” The Su- 
preme Court, speaking through Black, P. J., hold that since sec- 
tion 5862, Rev. Stat. 1889, required each assessment policy “‘to 
specify the exact sum of money which it promises to pay upon 
the contingency insured against, compliance with that requirement 
would not impair the standing of such policy as a contract on the 
assessment plan,” and, further, referring to the stipulations re- 
lating to the premiums or assessment, the opinion says: “It is 
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further suggested that these policies are regular old-line premium 
policies, and therefore not within the plan marked out by the 
statute. It is true the $15 to be paid and used as an expense fund 
is a fixed and defined sum to be paid annually, and is in no sense 
an assessment. According to the first clause of the seventh con- 
dition of the policy, the member must make a monthly payment 
at fixed and defined dates during his life, and the amount to be 
paid bimonthly is also fixed by the table of rates. Thus far these 
policies are premium policies, for it does not make these fixed 
rates, payable at specified dates, assessments, to call them by that 
name. But it is also provided in and by the policies that the 
board of directors may call for and require the payment of a 
different amount by giving special notice, and the amount 
called for may be based upon the current age of the member 
and the mortality experience of the association. The statute 
is broad enough to allow assessments to be based on the 
age of the member, and the frequency of the calls on the mor- 
tality experience of the particular association. Our statute calls 
for an emergency fund, and so do these policies. We think these 
contracts come within the statute, and are contracts of insur- 
ance on the assessment plan as that plan is defined by the statute. 
The articles of association and by-laws of the defendant are not 
before us, and from the facts disclosed by this record we can only 
say these policies are assessment plan contracts.” In Elliott vs. 
Ins. Co., 163 Mo. 132, S. W. 400, the defendant was incorporated 
in Iowa and licensed to do business in this state on the assess- 
ment plan. The policy in question stated the amount of the 
benefit and fixed the premium, but contained the provision called 
“a safety clause” that: “In case the death rate ever exceeds 
our estimated rates, the association will pay the deficiency from 
the emergency or reserve fund until such fund is exhausted, 
after which an additional premium may be levied pro rata, by the 
executive board, to meet such deficiency.’ Held that the policy 
was on the assessment plan. “While the amount of the benefit,” 
says Gantt, J., “is absolutely fixed and the assessments are definite 
sums estimated to be sufficient to realize the amount promised, 
yet it is obvious that in this safety clause is a provision by which 
an extra assessment or assessments may be made and power is 
vested in the executive board to make the levy and the liability 
of all members to respond pro rata is fixed. It seems to us this 
policy meets every requirement of the statute as to insurance on 
the assessment plan.”” On the ground that the safety clause made 
the payment of the benefit in some manner or degree dependent 
upon the collection of assessments upon persons holding similar 
contracts, Judge Gantt distinguished the case from those decided 
by the Supreme Court in Jacobs vs. Life Association, 146 Mo., 
loc. cit. 539, 48 South 462; Toomey vs. Supreme Lodge 147 
Mo. 129, 48 S. W. 936; McDonald vs. Bankers Life Ass’n, ‘154 
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Mo. 626, 55 S. W. 999; Aloe vs. Fidelity Mutual Life Ass’n, 164 
Mo. 675, 55 S. W. 993. 

In Jacobs vs. Life Association, 142 Mo.*49, 43 S. W. 375, 
the defendant was incorporated in Nebraska and licensed to do 
business on the assessment plan. The Supreme Court says: 
“Whether or not defendant is an insurance company on the as- 
sessment plan, and therefore not governed by the provisions of 
the statutes declaring the effect of misrepresentations in securing 
the policy, is a fact put in issue by the pleadings and the burden 
of proof is upon defendant. The fact that plaintiff calls defend- 
ant ‘a benevolent corporation’ is not, we think, an admission that 
it does business on the assessment plan, or that this contract is 
under that plan. The statute declares what shall constitute a 
certificate or policy of insurance on the assessment plan in the 
following words: ‘Every contract whereby a benefit is to accrue 
to a person or persons named therein, upon the death or physi- 
cal disability of a person named therein, the payment of which said 
benefit is in any manner or degree dependent upon the collection 
of an assessment upon persons holding similar contracts, shall 
be deemed a contract of insurance upon the assessment plan, 
and the business involving the issuance of such contracts shall 
be carried on in this state only by duly organized corporations.’ 
R. S. 1889, § 5860. A contract of insurance must fall within this 
definition before it becomes an insurance on the assessment plan. 
It does not matter under what name it does business, or what 
appellation may be given it by others.” On the second appeal 
(146 Mo. 523, 48 S. W. 462) the court held the policy was an 
old-line contract. We quote from the opinion: “The primary 
and controlling principles of the statute is that the benefit is to 
be paid out of a fund raised by assessment upon other persons 
holding similar contracts, by which they are made liable for the 
payment of such assessments. No scheme of life insurance can 
come within this principle and become insurance upon the assess- 
ment plan, unless somewhere along the line of its operations 
provision is made for such an assessment, and liability for its 
payment created. The right to have the assessment made must 
be given to the insured. The duty to make it must be imposed 
upon the corporation, and liability for its payment upon its mem- 
bers. Nowhere in the defendant’s scheme of insurance as dis- 
closed by the evidence in this case can provision for such an 
assessment ‘in any manner or degreee’ be found. The payment 
of all the benefits provided for in their contracts of insurance is 
dependent upon funds raised and to be raised by the payment 
of fixed premiums of special amounts to be paid at stated periods 
by the members insured, and for the payment of which only they 
have bound themselves.” 


[1] The distinction between old-line and assessment policies 
thus is defined in Haydel vs. Mutual Reserve (C. C.) 98 Fed. 
200: “It is important to understand distinctly what is assessment 
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insurance or insurance on the assessment plan. A general state- 
ment of this proposition is that it is assessment insurance where 
the benefit to be paid is dependent upon the collection of such 
assessments as may be necessary for paying the amount insured. 
In other words, it is assessment insurance if payments to be made 
by the insured.are not fixed—unalterably fixed—by the contract. 
On the contrary, an old-line policy is a contract where the amount 
to be paid by the insured is fixed, the premiums to be paid are 
unalterable, and the liability incurred by the defendant company 
is also fixed, definite, and unchangeable.” This definition is 
accurate, and comprehensive, and is well supported by the de- 
cisions of our Supreme Court from which we have quoted. 


[2] As is said in the Jacobs Case, the character of the policy 
is to be determined by the nature of the contract it expresses. 
If the benefit to be paid by the insurer is fixed, and level pre- 
miums are charged with no provision in the contract authorizing 
a raising or lowering of the premiums to meet the demands of 
changed conditions, the policy will be classed as an old-line con- 
tract, regardless of the nomenclature of the policy, or the char- 
acter and avowed purposes of the company that issued it. 


[3] Defendant argues that, as it was incorporated in New 
York and licensed in this state to do business on the assessment 
plan alone, it had no authority to issue an old-line policy, and may 
interpose the defense of ultra vires to the action of plaintiffs. 
Defendant finds support for this position in a dictum in the case 
of Smoot vs. Bankers Life Association, 138 Mo. App. 438, 120 
S. W. 719, decided by the St. Louis Court of Appeals, but that 
expression is so opposed to the unbroken current of authority, 
especially to the long line of decisions in this state wherein the 
classification of the policy has turned on the construction of its 
provisions regardless of whether or not the company that jssued 
it had authority to issue old-line contracts that we do not think 
we should allow this mere dictum to influence the disposition of 
this case. The true rule thus is’ stated in 1 Bacon on Benefit 
Societies (3d Ed.) § 265: “There are authorities which hold that 
it is always lawful to set up such a defense (ultra vires), but of 
late years the courts frown upon this action, especially when the 
contract has been executed. * * * This is especially the 
case when the society has been receiving the assessments on the 
policy with knowledge.” In the more recent case of Ordelheide 
vs. Modern Brotherhood, 139 S. W. 269, the St. Louis Court of 
Appeals did not follow the rule stated in the Smoot Case, but 
announced the true rule, saying: “Nor can the fact that the 
defendant has received the statutory certificate of authority to 


do business as a fraternal beneficiary association affect the 
matter.” 


To allow an insurance company to masquerade as an assessment 
company and then to repudiate its obligations under old-line 
contracts made by it, after it had collected and retained the pre- 
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miums, and this on the ground that it had no authority to make 
such contracts, would be a doctrine shocking to the plainest 
principles of law and morals. Having ascertained the rules of 
law that must control the construction of the policy, we turn to 
the facts in evidence to see how they characterize the contract. 
The face of the policy states a definite agreement that, not only 
shall the amount of the benefit be fixed and unalterable, but also 
the amount and times of payment of the premiums. There is not 
the slightest suggestion of the reservation of any authority in the 
company to vary any of these terms, nor can such suggestion be 
found in the application or in the by-laws to which the application 
refers. The charter of defendant expressly provides that “policy- 
holders shall be liable only for the voluntary payment of such 
fees, dues, and assessments as shall be stated in their respective 
policies.” 

[4] By the terms of this provision, as well as by the rules of 
law, the rights and duties of the parties are to be measured by the 
terms of the policy, and it must be conceded that, if that instru- 
ment gives defendant no express authority to raise the rate of 
premium, the policy must be considered as a regular life insurance 
contract. 


[5, 6] Defendant does not contend that the face of the policy 
bears any of the features of an assessment contract, but argues 
that a stipulation on the back of the instrument does contemplate 
and provide for the levy of additional assessments. If suscep- 
tible of such construction, the stipulation would be nugatory for 
the reason that it would be in direct conflict with the plain terms 
of the contract stated on the face of the instrument, but we rule 
against the contention of defendant on the ground that the stipu- 
lation in question does not convey the meaning ascribed to it by de- 
fendant. The clause, “subject to the provision that by action of 
the board of directors, the amount required for mortuary purposes 
may be varied to conform to the actual mortality experience of 
the association,” says nothing about raising the rate of premiums, 
and, considered in the light of its context, means nothing more 
than that the mortality fund might be increased or diminished at 
the expense or benefit of the reserve fund. 


[7] If there is any ambiguity in this clause, it must be re- 
solved against defendant and the right to raise the premiums 
cannot be predicated of doubtful terms, but must rest upon au- 
thority expressly and unequivocally given. Moreover, the sub- 
sequent stipulations on the back of the policy giving the holder 
the option, after the lapse of ten years, to surrender the policy 
and receive therefor “a nonparticipating commuted policy pay- 
able at death out of the reserve fund,” is an absolute agreement 
to pay such policies without regard to assessments, and, as such, 
is wholly incompatible with insurance on the assessment plan. 
We conclude that the policy should be classed as an old-line 
contract subject to the provisions of the statute relating to ex- 

Vol. XLI.—654. 
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tended insurance, and that the attempt of defendant to raise the 
premiums was a violation of the terms of the contract, and 
therefore void. 5 


The testimony of the state actuary that the amount paid as 
premiums by Porter was sufficient to extend the policy beyond the 
period of his life is not disputed, and we might rest our decision 
of this case on the sole ground that with or without a tender of 
the lawful premium the policy was extended by the force of the 
statute, and was in force at the death of the assured; but, since 
there are two other cases against the defendant pending in this 
court and submitted with the present case and since these cases 
lack the feature of extended insurance, but in other respects 
are like this case, we shall further consider the case as though 
the premiums paid by Porter were not sufficient to extend the 
policy beyond the period of his life. 


[8-10] As before stated, the action of defendant in attempting 
to raise the premium rate was void, and Porter was justified in 
refusing to be bound by it. His tender of the amount due under 
the contract was sufficient to preserve his rights and to pre- 
clude a forfeiture of his policy as long as defendant persisted in 
its wrongful course. This policy was a contract of assurance 
for life, subject to discontinuance and forfeiture for nonpayment 
of any of the stipulated premiums, and was not a mere contract 
of assurance from quarter to quarter with privilege of renewal. 
N. Y. Life Ins. Co. vs. Statham, 93 U. S. 24, 23 L. Ed. 789. 
Consequently it could not be forfeited except for a breach of its 
terms by the assured. Porter had the right to stand on his con- 
tract, and could not be put in the wrong by his refusal to comply 
with defendant’s unlawful demand. Nor was he required to do 
the vain and useless thing of renewing his tender at each sub- 
sequent quarter. Indeed, being notified by defendant that nothing 
less would be accepted than payments of premiums at the in- 
creased rate, he was not required to make any tender at all. “If 
an insurance company declares a policy forfeited, or repudiates 
it, or does any act tantamount to a declaration on its part that a 
premium, if tendered, will not be received, this excuses a failure 
on the part of the insured to pay, or tender, a premium subse- 
quently falling due. * * * Thus a failure to pay has been 
considered excused where the company demanded a larger pre- 
mium than it was entitled to receive, and notified insured that 
nothing but a compliance with the demand would be deemed 
performance,” etc. 3 Cooley’s Briefs on Ins. 2330. Among the 
authorities supporting this text the following may be mentioned: 
2 Bacon on Benefit Societies & Life Insurance (3d Ed.) 376; 
Reed vs. Ins. Co., 190 N. Y. 111, 82 N. E. 736; Hicks vs. Aid 
Ass’n, 117 Tenn. 203, 96 S. W. 964; Guetzkow vs. Insurance 
Co., 105 Wis. 448, 81 N. W. 652; 2 Joyce on Insurance, 1123; 
Shaw vs. Ins. Co., 69 N. Y. 286; Ins. Co. vs. Ins. Co., 86 Pa. 
236; Insurance Co. vs. Benefit Society, 181 Pa. 443, 37 Atl. 519, 
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59 Am. & . Rep. 666; Benjamin vs. Association, 146 Cal. 34, 
79 Pac. 317 Heinlein vs. Insurance Co., 101 Mich. 250, 59 N. 
W. 615, 25 L. R. A. 627, 45 Am. St. Rep. 409 ; Strauss vs. Ass’n, 
126 N. C. 971, 36S _E. 352, 54 L. R. A. 605, 83 Am. St. Rep. 
699; Life Ass’n vs. Kentner, 188 Ill. 431, 58 N. E. 966; Hayner 
vs. Insurance Co., 69 N. Y. 435. 

The judgment is affirmed. All concur. 


SUPREME COURT OF OREGON. 


»PANDE 
vs. 


WESTERN LIFE INDEMNITY CO* 


REINSURANCE—CONTRACT—PROPOSAL AND ACCEPTANCE. 


Where a conditional offer is made to execute a written reinsurance con- 
tract, there is no contract until the offer is accepted with its con- 
ditions and the writing is executed and delivered. 


(For other cases, see Insurance, Cent. Dig. § 1810; Dec. Dig. 678.) 


REINSURANCE — CONTRACT —SEPARATE CONTRACT RE- 
FERRED TO. 


Where an insured accepted a certificate from an indemnity company 
which stated that the company bound itself as set forth in a certain 
contract of reinsurance between it and the order in which the 
insured had his policy, such contract of reinsurance became a part 
of the contract between the insured and the indemnity company. 


(For other cases, see Insurance, Cent. Dig. §§ 1812, 1818, 1819; Dec. Dig. 
§ 679.) 


REINSURANCE—CONSTRUCTION—ACCEPTED OFFER. 


One who has accepted the offer of an indemnity company to reinsure 
him cannot adopt the part most favorable to him and reject the 
remainder. 


(For other cases, see Insurance, Cent. Dig. § 1810; Dec. Dig. 678.) 


ACTION—PLEADING—PROOF. 


One declaring upon a specific contract of reinsurance must prove all 
the conditions which are essential under it to fix and measure the 
defendant’s liability. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


On rehearing. Former opinion adhered to. 
For former opinion, see 117 Pac. 973. 


* Decision rendered, March 19, 1912. 122 Pac. Rep. 38. 
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Joun H. Situ (John H. & A. M. Smith and Edward & 
A. R. Mundenhall, on the brief), for Appellant. 

G. C. Futton (C. W. & G. C. Fulton, on the brief), for 
Respondent. 

Burnett, J. 

This case was originally submitted on briefs without oral 
argument, and a decision was rendered reversing the judgment 
of the circuit court and remanding the cause for further pro- 
ceedings. 117 Pac. 973. On motion of the plaintiff a rehearing 
was granted, and counsel have been heard orally. 


In pursuance of some oral stipulations made in the circuit 
court between counsel, but of which no memorandum appears in 
the record before us, counsel for defendant at the argument on 
rehearing waived the question of whether the plaintiff is entitled 
to recover in his own name on an instrument providing for pay- 
ment of money to his wife and not to him in any event. The 
principal contention presented by plaintiff on rehearing was that 
the circular letter dated Chicago, February 22, 1908, addressed 
generally “To the Comrades of the Order of Washington,” with 
the peroration “Come with us, live with us, die with us, you will 
never regret either. Faithfully yours, George M. Moulton, Pres- 
ident”—quoted in our former opinion, is itself sufficient proof 
of the allegations of the complaint to take the case to the jury 
as against defendant’s motion for a nonsuit. 

[1] Such a motion being in effect a demurrer to the evidence 
of the plaintiff, it is the duty of the court to consider all the testi- 
mony and to construe the writings, and all of them, introduced 
by plaintiff in support of his case. Adverting to the allegations 
of the complaint which are quoted in the former opinion, 
we find that, according to plaintiff’s contention, the defend- 
ant bound itself absolutely at all events to the performance 
of all the things to be done by the Order of Washington. The 
circular letter in that respect merely proposes on receipt of a 
certain payment to issue a formal agreement or guaranty binding 
the company to fulfill the obligations of the order “until such 
time as a policy for an equivalent amount can be issued on our 
forms and at our premium rates in accordance with the provisions 
of the reinsurance contract entered into between the Order of 
Washington and this company.”’ This conditional offer is not 
proof of the absolute liability alleged in the complaint. The sum 
and substance of this circular letter is that the membership of 
the Order of Washington is informed that measures have been 
inaugurated looking to a novation, whereby the order is to be 
released from its obligation to its members, who are to accept 
the company, instead of the order, and the company is to assume 
the obligations in question in consideration of specified payments 
to it by the individual members of the order. It invites the com- 
rades of the order to participate in the proposed novation, all 
the time referring to the reinsurance contract between the com- 
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pany and the order as the standard by which the liability of the 
company is to be ultimately measured. The circular is nothing 
more than negotiation on the part of the company and does not 
amount to a contract. 

[2] Even construing it as an offer, it points out as part of 
the offer that the contract on the part of the company must be 
in the form of a writing to be attached to the membership cer- 
tificate, embodying particular conditions. Under such circum- 
stances there is no contract until the offer is accepted and the 
writing executed and delivered. Stanton vs. Dennis ( Wash.) 
116 Pac. 650; Ferre Canal Co. vs. Burgin, 106 La. 309, 30 South, 
863; Donnelly vs. Currie Hdw. Co., 66 N. J. Law, 388, 49 Atl. 
428. The plaintiff cannot accept the part of his offer, if it be one, 
which is favorable to his contention, and reject the remainder, 
if he expects to bind the defendant. 

|3] But we are not left in the dark about how the plaintiff 
construed the circular letter or what he did in pursuance thereof. 
By his own testimony, in speaking of the certificate of March 
21, 1908, quoted in the former opinion, he says he received it, 
attached to his policy, and kept it. Under his own statement 
he must be held to have accepted it. This certificate, in plain 
words, states that the company assumes the obligations of the 
order to the plaintiff “to the extent and in the manner as are set 
forth in a certain contract of reinsurance made and entered into 
by and between the Order of Washington of Portland, Ore., 
and the Western Life Indemnity Company of Chicago, IIl., on the 
15th day of February, A. D. 1908.” This agreement between the 
order and the company thus became a governing part of the 
contract by novation between the plaintiff and the defendant. 
Donnelly vs. Adams, 115 Cal. 129, 46 Pac. 916. Whether the 
defendant contracted with the plaintiff in the absolute terms 
averred in the complaint depends upon the provisions of the 
contract between the order and the company, and the case of 
plaintiff in the testimony is not made out without it. 

[4] The plaintiff was not bound to accept the offer of the 
defendant in lieu of the promises of a moribund insurance order ; 
but, having accepted, he cannot adopt the part favorable to him 
and reject the remainder. 

[5] The plaintiff has declared upon an alleged contract. His 
evidence must correspond to his allegations, if he would prevail 
on the general issue. Furthermore, if he would establish a lia- 
bility against the defendant, he cannot stop short of disclosing 
to the court all the conditions upon which the liability was as- 
sumed and by which it was to be measured. 

It is unnecessary to notice the numerous other assignments 
of error. The motion for nonsuit should have been allowed. We 
adhere to former opinion. 

McBride, J., did not sit in this case. 
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UNITED STATES DISTRICT COURT. 


D MaryLanp. 


FIDELITY & DEPOSIT CO. or MaryLanp 
US. 


WASHINGTON LIFE INS. CO. or New Yorx.* 


AGENCY CONTRACT — CONSTRUCTION — COMMISSION — RE- 
NEWAL PREMIUMS. 


Where an insurance agent’s contract for services under the general 
agent provided that he should devote all of his time to the business, 
and should receive commissions which would accure only as premiums 
were paid, and only during the continuance of the agreement, that on 
the termination or voluntary surrender of the agency all commissions 
should cease, and that either party might terminate the agreement by 
giving the other notice in writing, etc., and when premiums were not 
collected by the agent the cost of collecting should be deducted from 
the commissions, neither the agent nor his assignee could recover 
commissions on renewal premiums paid after the termination of 
the contract, regardless of the fact that after such termination 
statements showing renewal premiums were sent to the agent by 
mistake of some of the insurance company’s employees, without any 
direction on the part of its officers. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


In Equity. Action by the Fidelity & Deposit Company of 
Maryland against the Washington Life Insurance Company of 
New York. Judgment for defendant. 


Henry WILLIAMS, for Complainant. 

Francis B. JAMES and CHarLEs M. LEsLiE and RANDOLPH 
Barton, for Defendant. : 

Rose, D. J. 

The respondent is the Washington Life Insurance Company. 
It is a New York corporation. It will be called the company. A 
Dr. Skinner was its general agent for the state of Ohio. As such 
he made a written contract witth one Benckenstein. The contract 
was approved by the company. For the purpose of this case it 
will be held to have been a contract of the company. By it 
Benckenstein became an agent of the company. At the time this 
suit was brought he was a citizen of Ohio. He will be spoken 
of as the agent. The complainant is the Fidelity & Deposit 
Company. It isa Maryland corporation. The agent has assigned 
all his rights under the contract to it. It stands in his shoes. If 
he could maintain this suit, it can. If he might not, neither may 
it. The case will be discussed as if the dispute were between the 
agent and the company. 

On June 27, 1901, he resigned as agent of the company. It 


* Decision rendered, Feb. 7, 1912. 193 Fed. Rep. 512. 
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is admitted that while agent he was by his contract entitled to 
certain commissions upon renewal premiums paid to the company 
upon policies originally procured for it by him. He says he is 
entitled to commissions on such renewal premiums as have fallen 
due and been paid to the company since his resignation. It says 
he is not. The bill in the present case prays an accounting for 
such commissions. Whether he was or was not entitled to them 
is the sole issue. Other defenses were raised by the pleadings. 
At the hearing the company did not insist on any of them. 


[1] The contract of agency is dated February 5, 1899. It is 
made on one of the company’s printed blanks. By it the agent 
undertook to procure applications for life insurance, to collect 
and pay over premiums when collected, and to otherwise perform 
such duties in connection with the business of such agency as 
might be required of him by the company. He was to devote his 
entire time to the business of the agency. His compensation was 
to be in the form of commissions. The contract contained a 
schedule of such commissions. The schedule was divided into 
fourteen heads. Twelve of them dealt with first premiums; two 
of them, with renewals. It is unnecessary to quote these items 
of the schedule. By their terms he was to receive on certain. 
kinds of policies a commission of five per cent on renewal pre- 
miums of the second and nine subsequent years, and no longer. 
On other classes of policies the commission was to be paid for a 
shorter time. On some of them the commission was to be as 
much as seven per cent. None of these figures are at present 
material. If he is entitled to commission on renewal premiums 
paid after he ceased to be agent, he has a right to an accounting. 
The amount due him can then be ascertained. The agreement 
expressly provided that :— 


“Commissions shall accrue only as the premiums are paid, 
* * ¥* and only during the continuance of the agreement.” 
“Upon the termination or voluntary surrender of the agency, * * * 
all commissions under this contract shall cease. Either party 
hereto may terminate this agreement by giving to the other party 
notice in writing. * * * The company may at any time for 
good and sufficient cause terminate the agreement.” 

The authorities are overwhelming that such provisions, stand- 
ing alone, deprive an agent of any right to commissions on re- 
newal premiums paid after the termination of his agency. Stagg 
vs. Insurance Co., 10 Wall. 589, 19 L. Ed. 1038; Heyn vs. New 
York Life Ins. Co., 118 App. Div. 194, 103 N. Y. Supp. 20; 
Burleson vs. Northwestern Mut. Ins. Co., 86 Cal. 342, 24 Pac. 
1064; Phoenix Mut. Life Ins. Co. vs. Holloway, 51 Conn. 310, 
50 Am. Rep. 21; Mutual Benefit Life Ins. Co. vs. Charles, .17 
bed. Cas. 1073; Park vs. Piedmont Co., 48 Ga. 605; Spaulding 
vs. N. Y. Life Ins. Co.,.61 Me. 329; Jacobson vs. Connecticut 
Mut. Life Ins. Co., 61 Minn.’ 330, 63 N. W. 740; Scott: vs. 
Travelers’ Ins. Co., 103 Md. 69, 63 Atl. 377; Chase vs. N. Y. 
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Life Ins. Co., 188 Mass. 271, 74 N. E. 325; 2 May on Insurance, 
576; Mills vs. Union Central Life Ins. Co., 77 Miss. 327, 28 
South. 954, 78 Am. St. Rep. 522; King vs. Raleigh, 100 Mo. 
App. 1, 70 S. W. 251 (1902); North Carolina Ins. Co. vs. 
Williams, 91 N. C. 69, 49 Am. Rep. 637; Ballard vs. Insurance 
Co., 119 N. C. 187, 25 S. E. 956; Shaw vs. Home Life Ins. Co., 
49 N. Y. 681; 22 Cyc. 1444; Butler vs. N. Y. Life Ins. Co.,45 
Wash. 141, 87 Pac. 1119; Moses vs. Union Central Life Ins. Co., 
4 Wkly. Law Bul. 214; Trimble vs. Conn. Mut. Life Ins. Co., 
13 Wkly. Law Bul. 109 (Cin. Sup. Ct., 1885). 

[2] The agent has tried to show that by the custom of insur- 
ance companies and insurance men the word “commissions,” 
when used alone, does not include commissions upon renewal 
premiums. The company says that such evidence is inadmissible. 
That which has been given, if it were admissible, falls short of 
proving a general custom. Such evidence cannot be received. 
Partridge vs. Ins. Co., 15 Wall. 579, 21 L. Ed. 229; Park vs. 
Piedmont Co., 48 Ga. 605. 

The agent says that the terms of the agreement above quoted 
do not stand alone. He points out that it also says :— 

“When premiums upon policies of the agent are not collected 
by him, the cost of collecting such premiums shall be deducted 
from the commissions to be allowed thereon.” 


He argues that this shows that the agent was not expected to 
collect all renewal premiums. He contends that the agreement 
therefore contemplates that the agent shall be entitled to com- 
missions upon renewal premiums paid after he shall have 
ceased to be agent. That does not follow. Ordinarily, even 
while agent, he would not collect renewal premiums. They would, 
as a rule, be paid to the company or to one of its general agents. 
Moreover, the agreefment goes on to say :— 


“The commissions on renewal premiums as above, less the 
cost of collection, subject to the stipulations and limitations 
herein contained, shall be paid to the said agent for stipulated 
years, and no longer, provided he shall have written under this 
contract not less than $150,000 of insurance within one year from 
the date of his contract on which first year’s premiums have been 
paid to said company, and provided he shall continue to act only 
as agent for the said company.” 


He contends that this language is ambiguous. The agreement 
was prepared by the company. He invokes the rule that am- 
biguous phrases shall be construed most strongly against the 
party who uses them. The sentence might doubtless be differ- 
ently worded; but it does not seem to raise even an implication 
that the express language of other portions of the contract al- 
ready quoted are not to be held applicable to commissions on 
renewals. Much less does it say that commissions are to be 
paid on renewal premiums received by the company after the 
agency has come to an end. 
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In New York it is held that, when an agency contract says 
nothing as to what shall happen after the termination of the 
agency, the agent is entitled to commissions on renewals there- 
after paid. Hercules Mutual Life Ins. Co. vs. Brinker, 77 N. Y. 
435; Heyn vs. New York Mutual Life Ins. Co., supra. An ex- 
amination of the many cases already cited will show that the 
general rule of law is to the contrary. 


There are a number of cases which hold that where the com- 
pany, without having the right to terminate the contract, does 
terminate it, or otherwise break it, the agent may be entitled to 
commissions on renewals for the unexpired portion of the con- 
tract. Wells vs. National Life Ass’n, 99 Fed. 222, 39 C. C. A. 
476, 53 L. R. A. 33 (C. C. A. 5); Newcomb vs. Imperial Life 
Ins. Co., 51 Fed. 725 (Cir. Ct. East. Dist. Mo.) ; A&tna Life Ins. 
Co. vs. Nexsen, 84 Ind. 347, 43 Am. Rep. 91 (1882). These 
authorities are not in any wise in conflict with those which hold 
that the right to commissions ceases when the agency rightfully 
ends. They simply hold that if the company, without having 
the right to do so, ends the agency, it must make good the loss 
thereby occasioned to the agent. 


In the light of the authorities there is nothing on the face of 
the contract between the company and the agent to suggest that 
he was to have any commissions on renewal premiums received 
by the company after he had voluntarily withdrawn from its 
service. It is plainly said that he was not to have them. The 
agent says, however, that the parties themselves best know what 
they meant by the words they used. He has produced thirty-one 
monthly statements sent him by the company or its general agent 
on its blanks. These statements cover the period from June, 
1901, to December, 1903, inclusive. On each of them, except the 
first, he is credited with commissions on renewal premiums paid 
after he ceased to be agent. No money was ever paid him in con- 
sequence of these statements, nor does it appear that these state- 
ments show any to be due him. By the terms of his contract the 
company or its general agent advanced him $60 a week. This 
advance was to be paid back by him out of his commissions. 
When he left the company he owed it or its general agent $1,- 
093.02. The total amount of commissions credited to him sub- 
sequent to June, 1901, was $1,229.71. At the date of the last 
statement rendered him there was an apparent balance due him 
of $136.69; but each of the statements furnished him bore on 
its face the notice that the collection fee had not been deducted. 
Whether the collection fee would or would not have exceeded 
this balance does not appear. For two and one half years after 
he had left its employ the company or some of its employees, 
by sending him these monthly statements, did assume that he had 
some interest in renewal premiums. 


Dr. Skinner, the Ohio general agent, explains that when the 
agent left the company’s employ he was indebted to him, as 
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before stated, for $1,093.02. Dr. Skinner claims that under his 
contract with the company he was entitled to commissions upon 
renewal premiums paid upon policies secured by his subagents, 
of whom the agent was one; that from the amount of the general 
agent’s commissions was to be deducted the amount paid his 
subagents. After the agent had resigned, he, the general agent, 
was entitled to the full renewal commissions on the policies 
procured by the agent. Under such circumstances, instead of 
demanding payment of the balance of $1,093.02 due him by the 
agent, he simply credited against that balance such proportion 
of his, the general agent’s, renewal commissions as would have 
been payable to the agent, had the agent remained in the service 
of the company. 


If the contract between the company and the agent is to receive 
the construction for which the company now contends, there 
was no reason why these credits should have been made. The 
company or its general agent could have called upon the agent 
to pay the balance due him in cash. This was not done. There 
are some things in the record which suggest that such a demand 
would at the time have been futile. Apparently for some six 
months after the indebtedness of the agent had on the books 
of the general agent been extinguished, the monthly statements 
were sent because nobody happened to think to stop sending them. 
This is not an altogether satisfactory explanation. It shows that 
somebody, acting for the company or its general agent, had not 
the clear-cut view as to what the contract between the company 
and the agent meant which the company now asserts should have 
been at all times obvious to everybody. On the other hand, it 
must be remembered that no money passed in consequence of any 
of these statements. They were mere bookkeeping entries, or 
copies of bookkeeping entries. As such they did not necessarily 
suggest that the matter of the proper construction of the agent’s 
contract had been considered by officers of the company of 
the rank and position entitling them to bind the company by 
their interpretation of the contract which the company had made. 
The construction now contended for is clearly contrary to the 
words used in it. The meaning of such words had been clearly 
defined by the courts long before the contract was made. Under 
such circumstances the company cannot be bound to a different 
interpretation by what was done in this case. 


I have treated these statements as in evidence. The company 
says they are inadmissible. It objects to them because it says 
that the plain words of the contract must govern. I have as- 
sumed that if the officers of the company, properly authorized 
to bind it in such. matters, had actually united with the agent 
in construing the contract, as the agent now says that it should 
be construed, such construction might require serious considera- 
tion. I have, however, held that there is no evidence that the 
statements in question ever came before such officers. While 
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I have admitted them in evidence, I have held that they were 
not sufficient to sustain the contention in support of which they 
were offered. Had the company, through so long a period and 
at such frequent intervals, done something which from a prac- 
tical standpoint changed its position or that of the agent, the 
company might not be heard to say that what it allowed its 
subordinate employees to do was not binding on it; but in point 
of fact the sending of these statements changed nothing. They 
affected nobody for good or ill. 
The bill must be dismissed. with costs. 


COURT OF APPEALS OF KENTUCKY. 


WESTERN LIFE INDEMNITY CO. 
US. 


RUPP." 


ASSIGNMENT OF POLICY—WHAT LAW GOVERNS. 


When a foreign insurance company has issued a policy in Kentucky, its 
assignment there and the persons to whom it may be assigned may 
be regulated by the laws of such state. 


(For other cases, see Insurance, Cent. Dig. § 496; Dec. Dig. § 200.) 


POWERS OF FOREIGN CORPORATIONS — EXTRATERRITO- 
RIAL EFFECT OF STATUTES. 


An Illinois act providing for the organization and management of life 
or accident insurance corporations on the assessment plan con- 
tained, not only a scheme for their incorporation and supervision by 
the state, but also provisions as to how actions against them were 
to be tried, and by one section provided that no such corporation 
should issue a policy upon a life in which the beneficiary named 
had no insurable interest. Held, that the act was a general one, 
regulating the business in such state, and was not intended to have 
any extraterritorial effect. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


LIFE INSURANCE—BENEFICIARIES—INSURABLE INTEREST. 


A life insurance policy payable to a beneficiary having no insurable in- 
terest in insured’s life is valid in Kentucky. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Clarence Rupp against the Western Life Indemnity 
Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


* Decision rendered, March 12, 1912. 144 S. W. Rep. 743. 
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BECKLEY & Scotr, HENry Burnett, and Twos. J. Graypon, 
for Appellant. 
Epwarps, OcbEN & Perak, for Appellee. 


Hosson, C. J. 

On September 7, 1907, the Western Indemnity Company is- 
sued to George McCormick two policies each insuring his life 
in the sum of $1,000, for the benefit of his nephew, Clarence 
Rupp if living, otherwise for the benefit of his executors, in 
consideration of the sum of $54.76 to be paid annually. The 
premiums were paid during the life of McCormick, and this suit 
was brought by Clarence Rupp against the company to recover 
on the policy. The company entered a motion to quash the 
process. The motion was overruled. It then filed a general 
and special demurrer to the petition. The general demurrer was 
sustained, and the petition dismissed. From this judgment an 
appeal was taken by Rupp to this court. On the appeal it was 
held that Rupp, though having no insurable interest in the life 
of his uncle, could recover on the policy. The judgment was 
reversed and the cause remanded to the circuit court for further 
proceedings consistent with the opinion. Rupp vs. Western 
Life Indemnity Co., 138 Ky. 18, 127 S. W. 490, 29 L. R. A. 
(N. S.) 675. On the return of the case to the circuit court, 
the defendant filed an answer to which the circuit court sustained 
a demurrer, and, the defendant failing to plead further, the 
court entered judgment in favor of the plaintiff. The indemnity 
company appeals. 

[1] It is too late now to raise the question that the process 
was not properly served. This question should have been pre- 
sented on the first appeal. On that appeal the case was heard 
here on the merits, and it is too late after a reversal on the merits 
to raise any question as to the sufficiency of the process. 
McDowell vs. C. O. & S. W. R. R. Co., 90 Ky. 346, 14 S. W. 
338, 12 Ky. Law Rep. 331; I. C. R. R. Co. vs. Glover, 71 S. W. 
630, 24 Ky. Law Rep. 1447. 


In the answer the defendant pleaded that it was a corporation 
formed under the laws of Illinois, and that by the statute of 
Illinois it was prohibited from issuing a policy upon a life in 
which the beneficiary had no insurable interest. The section 
of the statute relied on is in these words: “No corporation 
doing business of life insurance under this act shall issue a 
certificate or policy upon the life of any person more than sixty- 
five years of age excepting in case of transfer of policyholders 
as provided herein, nor upon a life in which the beneficiary 
named has no insurable interest. Any assignment of the policy 
or certificate to a person having no insurable interest in the in- 
sured life shall render such policy or certificate void.” . Hurd’s 
Rev. St. 1909, c. 73, § 238. The act referred to is entitled “An 
act to incorporate companies to do business of life or accident 
insurance on the assessment plan, and to control such companies 
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of this state and of other states doing business in this state, and 
to repeal a certain act therein named, and providing and fixing 
the punishment for violation of the provision thereof.” Laws 
1893, p. 117. We have examined the act with care, and find that 
it not only contains a scheme for the incorporation of these 
companies and their management and supervision by the state, 
but also provides how actions against them are to be tried. 

[2] To whom a policy of insurance may be assigned when the 
policy has been issued in Kentucky and the assignment is made in 
Kentucky, may be regulated by the laws of Kentucky. The 
statutes of one state ordinarily have no operation in another 
state. It is true that a corporation formed under the laws of one 
state has only the powers conferred upon it in the state of its 
origin, but, when a foreign corporation is permitted by another 
state to come within it and make contracts, the state which thus 
gives its permission may regulate the validity of the contracts 
thus made. 

[3] Upon an inspection of the whole act, we are satisfied 
that the section above quoted was not intended by the Legisla- 
ture of Illinois to have an extraterritorial effect. It was only 
intended to regulate the business done in Illinois. The act is a 
general one governing this character of business, and evidently 
refers to business done in Illinois. When a company comes to 
Kentucky and issues policies in Kentucky, the validity of these 
Kentucky contracts must be determined by the laws of Kentucky 
under which the contracts were made. 

[4] That this contract was valid under the laws of Kentucky 
was decided on the former appeal of this case. When in a char- 
ter of an incorporated company restrictions are imposed as to the 
kind of business it may do, such limitations upon the power 
of the company ordinarily follow it wherever it goes; that is, 
when such a company comes into another state, it has only the 
powers which its charter confers. But that is not this case. 
The act in question is a general law regulating insurance com- 
panies, and was evidently designed as a regulation of the busi- 
ness in the state of Illinois. It has no application to the business 
done in Kentucky. If this policy had been made payable simply 
to the executors of the insured and had afterwards been assigned 
by him to his nephew, Clarence Rupp, it could hardly be main- 
tained that the assignment, being valid under the laws of Ken- 
tucky, could be held invalid because of the statute of Illinois, 
and, this being so, it is hard to see why the policy might not be 
made payable in the first place to the nephew, Clarence Rupp. 

Judgment affirmed. 
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CURRAN et aL. vs. O7MEARA ET AL.* 
(Supreme Judicial Court of Massachusetts. Middlesex.) 


FRATERNAL BENEFICIARY ORDER— MEMBERSHIP — OFFI- 
CERS—VALIDITY. 


A fraternal beneficiary order, composed of a supreme circle, with grand 
circles and subordinate circles, organized a grand circle in the state, 
and a subordinate circle under its jurisdiction was recognized. The 
order in the state divided into two factions, resulting in two rival 
annual conventions, where the officers elected by each claimed to 
be the legal officers of the grand circle. A large majority of the 
members of a subordinate circle were favorable to one faction, 
but did not secede from the order, and paid the taxes for the year 
to the financial secretary elected by the convention with which it 
was in sympathy. The loyal faction did not thereafter hold an 
annual convention, and when the time came for calling a convention 
the secretary issued notices for the convention in discharge of his 
duties as secretary. Held,-that the officers elected by the convention 
thus called, and having a quorum of officers and delegates in accord- 
ance with the laws of the order, were legally elected, binding on 
all subordinate circles. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


FRATERNAL BENEFICIARY ORDERS — SUSPENSION OF SUB- 
ORDINATE BODY. 


Where membership in a subordinate circle of a fraternal beneficial order, 
composed of a supreme circle, with grand circles and subordinate 
circles, conferred beneficial interests in a fund in possession of an 
officer, a suspension of the circle without notice was void, though 
the laws of the grand circle contained no provisions for notice before 
the right to suspend could be exercised. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


* Decision rendered, Feb. 29, 1912. 97 N. E. Rep. 907, 


———- 9+ -—-— 


BRASHEAR vs. AMERICAN PATRIOTS.* 
(Kansas City Court of Appeals. Missouri.) 


PROOF OF LOSS—WAIVER—QUESTION FOR COURT OR JURY, 


Where, in a suit on a benefit certificate, it was undisputed, that defendant, 
after more than thirty days had expired after decedent’s death with- 
out the filing of proofs of loss, wrote plaintiff that notwithstanding 
decedent died on April 25, 1908, proofs were not filed until July oth, 
just a week before the letter was written, and that under the con- 
stitution the board of directors had ninety days after proofs were 
filed in which to investigate the claim and would no doubt act thereon 
within that time, and on July 17th following again wrote plaintiff 
requesting further information from decedent’s physician as to the 
nature of an illness for which he treated decedent, inclosing blanks 
for that purpose, and in compliance with such request plaintiff pro- 


* Decision rendered, Feb. 19, 1912. 144 S. W. Rep. 163. 
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cured from the physician the information requested, whether such 
letters amounted to a waiver of the society’s requirement that proofs 
of loss must be filed within thirty days after the member’s death was 
a question for the court. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


LIFE POLICY—STATEMENTS BY INSURED—EVIDENCE—VER- 
DICT. 

In an action on a benefit certificate, evidence held to sustain a verdict 
finding that decedent was in good health at the time he executed a 
warranty to that effect. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig.§ 819.) 


MICHIGAN MUT. LIFE INS. CO. vs. PARKER. 
(No. 3,756.)* 


(Court of Appeals of Georgia.) 


AGENTS—EVIDENCE OF AGENCY—DECLARATIONS OF 
AGENT. 


Where suit was brought by a life insurance company upon a promissory 
note given for a premium due upon a policy of insurance, and the de- 
fense was that an authorized agent of the plaintiff had accepted 
a return of and canceled the policy, and relieved the defendant from 
the obligation to pay the unearned portion of the premium, it was 
error to admit in evidence, over objection duly made, a letter pur- 
porting to have been written by the alleged agent from a place 
other than the home office of the company to a third person upon 
a of the company, to which letter the writer signed his name 

“general agent” of the plaintiff. Such a letter was at most only 
: ” dclvetien ot agency by the alleged agent. Nor did the letter 
have any probative value because in the heading were printed the 
name of the plaintiff and the name of the alleged agent, with the 
words “general agent” after his name, there being no proof that the 
plaintiff had authorized the publication and use of such stationery. 
Had the letter been written from the home office of the company, and 
shown upon its face that it was in reply to one written by the ad- 
dressee to the company, the rule might be a a3 Raleigh Railroad 
Co. vs. Pullman Co., 122 Ga. 700, 708, 50 S. E. 1008. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


AGENTS—EVIDENCE OF AUTHORITY. . 

Evidence that one is employed as “general agent” of an insurance com- 
pany is not sufficient, without proof as to his duties, to show av 
thority to release a debtor from the obligation of a note payabic 
to the company 


(For other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 


* Decision rendered, March 6, 1912. 73 S. E. Rep. 1096. Syllabus by 
the Court. 
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SUPREME LODGE K. P. vs. GRAHAM. (No. 7,479.)* 


(Appellate Court of Indiana, Division No. 2.) 


LIFE INSURANCE—APPLICATION—EFFECT. 

A written application for life insurance is merely an offer to make such 
contract, and is not binding until accepted by the insurer. 

(For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.) 


LIFE INSURANCE—APPLICATION—ACCEPTANCE. 


Where a written application for life insurance is accepted in writing, 
the contract of insurance is written, consisting of the application 
and acceptance, but, if accepted by parol, it is a parol contract; and 
a complaint based on a written application and parol acceptance 
need not set out the application as part of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.) 


PLEADING—PRESUMPTIONS. 


In an action upon a contract of life insurance, where the complaint alleged 
that a written application was accepted, but not that the acceptance 
was in writing, it will be presumed to have been oral. 


(For other cases, see Insurance, Cent. Dig, §§ 1996-1998, 1999-2002; 
Dec. Dig. §§ 815, 817.) 

LIFE INSURANCE. 

Where a life policy refers to the application, it is part of the contract. 

(For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.) 


LIFE INSURANCE—ACTIONS—COMPLAINT. 


Though a life policy makes the application part of the contract by refer- 
ence, a complaint based on the contract of insurance need not set 
out the application as a part thereof or as an exhibit. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


LIFE INSURANCE—CONSTRUCTION OF CONTRACT. 


A contract of insurance between a member and a fraternal order is not 
binding until the issuance of a certificate, and no recovery can be 
had for any loss occurring before issuance unless the contract pro- 
vides that the terms of insurance shall begin before the issue of 
the policy. 


(For other cases, see Insurance, Cent. Dig.. § 1851; Dec. Dig. § 713.) 


LIFE INSURANCE—CONSTRUCTION OF CONTRACT. 

Where a certificate of insurance issued to a member of a fraternal order 
referred to the by-law providing that all applications for membership 
must be sent to the secretary, and that membership shall begin at 
12 o’clock noon on the day on which the application is accepted, 
the by-law became a part of the contract by reference, and fixes 
the time when the risk attached. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


LIFE INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 


In an action upon a contract of insurance entered into between a fra- 
ternal order and a member, evidence held insufficient to show that 
the certificate was issued before his death. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
eh eee eee eck ae ae ie ere eke aa ane e 
* Decision rendered, March 5, 1912. 97 N. E. Rep. 806. 
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KNIGHTS OF THE MODERN MACCABEES vs. 
GILLIS Er a* 


(Court of Civil Appeals of Texas. Austin.) 


MUTUAL BENEFIT INSURANCE—EVIDENCE—SUFFICIENCY. 


In an action on a benefit insurance certificate, evidence examined, and 
held insufficient to support a finding by the jury that two assessments 
were paid before the insured had been suspended for nonpayment 
of assessments. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


Or cr aa ncn i ga 
* Decision rendered, Jan. 24, 1912. Rehearing denied, Feb. 28, 1912. 
144 S. W. Rep. 713. ; 


KNIGHTS OF MACCABEES OF THE WORLD vs. 
PELTON.* 


(Court of Appeals of Colorado.) 


MUTUAL BENEFIT INSURANCE—ACTS OF AGENTS. 


The local officers of a fraternal benefit insurance association are agents 
of the association in collecting and forwarding dues, notwithstanding 
contrary provisions in the by-laws and constitution. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURES. 


A fraternal sbenefit insurance company cannot collect and retain assess- 
ments, and after the member’s death assert a forfeiture for failure 
to pay dues. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1911; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE — 
KNOWLEDGE OF FACTS. 

Where a mutual benefit insurance company could by exercising reasonable 
care, have known of a forfeiture by failure of a member to pay dues, 
its failure to assert such forfeiture cannot be excused on the ground 
that it did not have actual knowledge thereof. 

(For other cases, see Insurance, Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE. 

A fraternal benefit association, by accepting dues for the months of 
September and October with knowledge of defaults in payment in 
July and August, waived its right to avoid the certificate for such 
defaults. 


(For other cases, see Insurance, Dec. Dig. § 755.) 


* Decision rendered, Jan. 8, 1912. Rehearing denied, March 11, 1912. 
121 Pac. Rep. 949. 


Vol. XLI.—55. 
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PLEASANTS er at. vs. LOCOMOTIVE ENGINEERS’ 
MUT. LIFE & ACCIDENT INS. ASS’N er at.* 


(Supreme Court of Appeals of West Virginia.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES. 


The mere declaration in a by-law of a fraternal, life insurance association 
of the object of the organization, without more, constitutes no restric- 
tion on the rights of a member in naming a beneficiary in his policy 
or certificate of membership. 


(For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.) 
wad yy uel INSURANCE—CONSTRUCTION OF CON- 


In construing contracts of life insurance made by a fraternal life in- 
surance association, that construction must be put upon the laws of 
the order, taken as a whole, which is most favorable to the insured, 
and will most protect the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—WAIVER 
OF PROVISIONS IN POLICY. 


Unless some statute or rule of public policy forbids, restrictions in a 
by-law or contract of a fraternal life insurance association, as to the 
beneficiaries, to be named, are to be regarded, for the benefit of 
the insurer alone, which it may waive, and the association is the 
only one that can object that the beneficiary designated does not 
come within the class of persons who by the by-law or contract 
are entitled to be so designated. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—WAIVER 
OF PROVISIONS IN POLICY 


Where in an action on such a contract, by the beneficiary named, de- 
fendant appears, admits its liability, and pays the money into court, 
such act constitutes a waiver of objection to the beneficiary, and an 
intervening claimant is not entitled to object, defend, or claim the 
benefit accrued under the contract on that ground. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 744.) 


* Decision rendered, Feb. 20, 1912. 73 S. E. Rep. 976. Syllabus by the 
Court. 


QOD - 


KEATLEY vs. GRAND FRATERNITY.* 


(Supreme Court of Delaware, New Castle.) 


FRATERNAL INSURANCE — CONTRACTS — WHAT LAW 
GOVERNS. 

A benefit certificate, issued by a foreign corporation at its home office 
in a sister state, on an application providing that it was made to 
the corporation at its home office, is a contract of the sister state, 
governed by its laws. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 203, 1934; Dec. 
Dig. § 712.) 


* Decision rendered, Dec. 11, 1911. 82 Atl. Rep. 294. 
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LIFE INSURANCE—WARRANTIES IN APPLICATION. 


At common law, answers to questions in an application for life insurance 
were taken to be literal warranties of their truth, and, if false, a 
contract of insurance was vitiated, though the answers were made 
in good faith, regardless of the materiality of the questions or answers 
to the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


LIFE INSURANCE—WARRANTIES IN APPLICATION. 


Act Pa. June 23, 1885, (P. L. 134), providing that no untrue statements in 
an application for life insurance, made in good faith by the applicant, 
shall effect a forfeiture, unless the same relate to a matter material 
to the risk, excludes literal warranties, so far as they may be resorted 
to, to enforce immaterial. matters; and an untrue statement must 
be of a material matter to constitute a defense, and whether a 
statement in an application made in good faith was true, and whether, 
if false, it prejudiced the risk, are for. the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


FRATERNAL INSURANCE—FALSE STATEMENTS IN APPLI- 
CATION. 

Where an application for life insurance, governed by Act Pa. June 23, 
1885, (P. L. 134), providing that no untrue statement in an appli- 
cation, made in good faith, shall effect a forfeiture, unless it relates 
to a material matter, concealed the fact that applicant had suffered 
from a disease and had undergone an operation therefor some 
eight or nine years prior to the application, there could be no re- 
covery on the policy, if by reason of the disease and operation his 
health was seriously impaired, thereby affecting the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


FRATERNAL INSURANCE—FALSE STATEMENTS IN APPLI- 
CATION. 

The failure of insured to disclose in his application that he suffered 
from diabetes or other serious ailment affecting his general health 
at the time of the application defeated a recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


MISREPRESENTATIONS IN APPLICATION—EFFECT. 


Where an applicant for insurance made false answers respecting matters 
material to the risk, or made willful false answers to deceive insurer, 
a recovery could not be had on a policy governed by Act Pa. June 
23, 1885 (P. L. 134). 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


STATE LIFE INS. CO. vs. HARRAH.* 
(Supreme Court of Michigan.) 


PREMIUM NOTE—CONSIDERATION. 


Defendant’s policy having lapsed, he was solicited to apply for rein- 
statement, or for another policy, and for this purpose executed 
the note sued on for the premium, under arrangements with the agent 


* Decision rendered, March 12, 1912. 134 N. W. Rep. 996. 
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that he should not be required to pay the note, unless he was rein- 
stated, or a new policy issued. The application and note were for- 
warded to the insurer, but no policy was ever tendered to him; 
nor was he informed that his application had been accepted or a 
policy issued. Held, that the insurer could not recover on the 
note for want of consideration. 


(For other cases, see Insurance, Cent. Dig. § 401; Dec. Dig. § 187.) 


——_ ——o+e@o__—___—__ 


BROWN vs. BOWMAN. (No. 8,802.)* 
(Court of Appeals of Georgia.) 


FRATERNAL ORDER—NATURE. 


The admission that a mutual benefit society organized to do an insurance 
business is a fraternal benefit order, duly licensed as such by the state, 
is equivalent to an admission that such an order has a representa- 
tive form of government and a lodge system, such as is described 
in section 2866 of the Civil Code of 1g!0. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


MEMBERSHIP—PREMIUMS—INITIATION OF INSURED. 


Where such a fraternal benefit order issues a policy of insurance and 
accepts from the policyholder a note for the premium, it is no 
defense to an action on the note that the maker thereof has never 
had an opportunity to be initiated into one of the subordinate lodges 
of the order. 


(For other cases, see Insurance, Dec. Dig. § 604.) 


* Decision rendered, March 6, 1912. 73 S. E. Rep. 1078. Syllabus by 
the Court. 


LITTLE vs. COLWELL.* 
(Supreme Court of North Carolina.) 


FRATERNAL INSURANCE — BENEFICIARIES — “LEGAL DE- 
PENDENT.” 


A member of a fraternal insurance order, who dies leaving only brothers 
and sisters and nieces and nephews not living with him, dies without 
“legal dependents,” within the certificate of membership, providing 
for payment to legal dependents, and his adminstrator is entitled 
to the fund for the payment of debts and distribution in due course 
of adminstration; the words “legal dependents” meaning those re 
lying on the member for support (citing 2 Words & Phrases, pp. 
19QI, 1992). 

(For other cases, see Insurance, Cent. Dig. §§ 10967-1972, 1980; Dec. 
Dig. § 793.) 


* Decision rendered, March 13, 1912. 74 S. E. Rep. to. 
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SUPREME COUNCIL OF ROYAL ARCANUM vs. 
WISHART. No. 53 (1,526.)* 
(United States Circuit Court of Appeals. Third Circuit.) 


MUTUAL BENEFIT SOCIETY—BY-LAWS—APPLICATION. 


A by-law of a mutual benefit society providing that the taking of his own 
life by a member within the five years initiation, whether sane or 
insane, shall cancel the member’s certificate, was thereafter amended 
so as to declare that the taking of a member’s own life, whether 
sane or insane, after five years from the date of his initiation and 
within five years from and including date of changing from a lower 
to a higher certificate, shall cancel the certificate to the extent of 
the increased amount of benefit and terminate the rights of all 
persons thereto. Held that, where a member died of his own hand 
eighteen years after his initiation, but less than five years after taking 
out a new certificate payable to a new beneficiary for the same 
amount, neither the original provision nor the provision as amended 
was applicable. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


Mutual benefit insurance contracts as affected by subsequent provisions 
and amendments of charter, constitution, or by-laws, see note to 
Supreme Council, American Legion of Honor, vs. Champe, 63 C. 
C. A. 285. 


MUTUAL BENEFIT SOCIETY— BENEFIT CERTIFICATE— 
SUICIDE 


In the shomer of applicable by-laws of a mutual benefit insurance 
society regulating suicide, the suicide of a member while sane avoids 
the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


MUTUAL BENEFIT ASSOCIATION—BY-LAWS—SUICIDE. 


The fact that the by-laws of a mutual benefit insurance society provided 
that suicide within five years after initiation should avoid the pol- 
icy, did not raise a presumption that suicide after that time would 
not bar liability whether insured was sane or insane. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


DEFENSES—SUICIDE—PRESUMPTIONS. 


The mere fact of suicide committed by insured is insufficient of itself 
to remove a presumption of sanity which obtains in all cases where 
human conduct is under investigation. 


(For other cases, see Insurance, Dec. Dig. § 817.) 


DEFENSES—SUICIDE—BURDEN OF PROOF. 


Where insured committed suicide, the burden is on plaintiff in an action 
2 a benefit certificate to prove that he was not of sound mind at 
the time. 


(For other cases, see Insurance, Dec. Dig. § 817.) 


SUICIDE—INSANITY—EVIDENCE. 


In an action on a benefit certificate in which the defense of suicide 
was pleaded, evidence held insufficient to authorize a finding that 
insured was insane at the time he committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


* Decision rendered, Jan. 8, 1912. 192 Fed. Rep. 453. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. PURDOM.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—INSTRUCTIONS— 
VIOLATION OF LAW. 


In an action on an insurance policy, where the defense is that deceased’s 
death occurred in consequence of a violation of law by him, the 
court should instruct as to what constitutes a violation of the law. 

(For other cases, see Insurance, Dec. Dig. § 826.) 


MUTUAL BENEFFIT INSURANCE — ACTIONS — EVIDENCE 
—WEIGHT AND SUFFICIENCY. 


In an action on an insurance policy, where defendant claimed that de- 
ceased was killed by a third person in defending himself against an 
attack by deceased, and that defendant was not liable, since de- 
ceased’s death occurred in consequence of an attempted violation 
of the laws of the state, evidence held insufficient to justify sub- 
mitting the question of whether the third person was the aggressor, 
and deceased merely acted in self-defense. 


(For other cases, see Insurance, Cent. Dig. §. 2009; Dec. Dig. § 825.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—INSTRUCTIONS— 
CAUSE OF DEATH. 


In an action on an insurance policy, where the defense is that deceased 
was killed by a third party in defending himself against an attack 
by deceased, and that defendant is not liable since deceased’s death 
occurred in consequence of an attempted violation of law, the court 
should instruct to find for the plaintiff unless the deceased brought 
on the difficulty by shooting at the third person with intent to kill 
him or inflict some great bodily harm, in which event to find for the 
defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1955-1959; Dec. Dig. § 787.) 
MUTUAL BENEFIT INSURANCE—ACTIONS—EVIDENCE—AD- 
MISSIBILITY. 


In an action on an insurance policy, where the defense was that de- 
ceased was killed by a third person in defending himself against 
an attack by deceased, an affidavit by the wife of deceased, who 
was the plaintiff in the action, to secure a peace warrant against 
her husband two days before the homicide, which contained nothing 
tending to show deceased’s state of mind towards the person by 
whom he was killed, was properly excluded from evidence. 


(For other cases, see Insurance, Cent. Dig. 8 2003-2005; Dec. Dig. § 818.) 


* Decision rendered, Feb. 27, 1912. 143 S. W. Rep. 1021. 
—_ — eq -— —_- 


MARTIN er at. vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Illinois.) 


BENEFICIARIES—‘CHILDREN.” 


The word “children,” in an insurance policy, ordinarily means a de- 
scendant of the first degree, and is never extended to include grand- 


* Decision rendered, Feb. 23, 1912. 97 N. E. Rep. 693. 
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children, except where there is something in the policy showing 
an intention to so extend its meaning, or where it is necessary to 
render the instrument effective. 
(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 
(For other definitions, see Words and Phrases, vol. 22, pp. I115-1141; 
vol. 8, pp. 7601.) 


MUS BENEFIT INSURANCE — BENEFICIARIES — CHIL- 
DREN. 


A beneficiary is vested with no rights in an insurance certificate which 
will pass by descent upon his demise before the insured, ‘so that, 
though an insurance policy is payable to the wife and “children” of 
the insured, the death of one of the children before the death of 
the deceased does not render the children of that child necessary 
parties to an action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


WHAT CONSTITUTES WILL—MUTUAL BENEFIT INSURANCE 
—BENEFICIARIES—CHILDREN. 


While a benefit certificate speaks from the death of the insured, it is 
not a testamentary disposition, since the proceeds do not become 
a part of the estate of insured and are not subjected to the pay- 
ment of debts or costs of administration, so that the statute of 
descent does not apply thereto and require the children of a child 
of the insured, who predeceased him and who was a beneficiary to 
be made parties to an action on the policy. 


(For other cases,'see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 
a BENEFIT INSURANCE — BENEFICIARIES — CHIL- 


Statute of Descent (Hurd’s Rev. St. 1909, c. 39) § 11, which provides 
that the issue of a devisee or legatee who its ’ predeceased the 
testator shall be entitled to the estate of such devisee or legatee, 
but that, in case there are no issue, the estate which would have 
passed shall be considered intestate property, cannot be invoked to 
determine whether or not children of a child of an insured, who 
was a beneficiary under the policy and who predeceased the insured, 
need be made parties in an action on the policy, since under such 
a construction the shares of other children who were beneficiaries, 
who died childless, would by the terms of the statute be intestate 
property. 

(For other cases, see Insurance, Dec. Dig. § 785.) 


GO 


ENRIGHT vs. NATIONAL COUNCIL KNIGHTS AND 
LADIES OF SECURITY.* 


(Supreme Court of Illinois.) 


FRATERNAL INSURANCE—CONTRACTS—CONSTRUCTION. 

The application for a fraternal benefit certificate, the examination of the 
applicant by a physician, the by-laws of the society, and the cer- 
tificate issued constitute the contract between the parties, and its 
construction is a question for the court. 

(For other cases, see Insurance, Cent. Dig. §§ 1853, 1854, 2009; Dec. 
Dig. §§ 715, 718, 825.) 


* Decision rendered, Feb. 23, 1912. 97 N. E. Rep. 681. 
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FRATERNAL INSURANCE—APPLICATION—FALSE ANSWERS. 


An applicant for a fraternal benefit certificate was asked whether 
any of his blood relatives had been afflicted with consumption, and 
answered “No,” though he knew that a brother and a cousin had 
died of consumption. The application warranted answers to be true, 
and stipulated that it should form the basis of the agreement, 
and constitute a warranty and a part of the certificate, which pro- 
vided that it was issued on the warranties, conditions, and agree- 
ments. The by-laws of the society provided that there should be 
no recovery in case of false representations, Held, that the state- 
ment in the application was material to the risk, and its falsity 
precluded a recovery on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


COLLVER vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Iowa.) 


ACTION ON POLICY—QUESTION FOR JURY—AVOIDANCE. 


In an action on a benefit certificate providing that there should be no 
liability if death resulted directly or indirectly from the use of in- 
toxicating liquor, and there was evidence which would have justified 
a finding that death was so caused, the direction of a verdict for 
plaintiff was error. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


BREACH OF WARRANTY—MATERIALITY. 


Where insured contracts in his application and by his certificate that 
his statements and disclosures as to his use of intoxicating liquors 
shall be strict warranties, which, if not true, shall invalidate the 
certificate, his beneficiary cannot question the materiality of the 
answers. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


AVOIDANCE OF POLICY—CONSTRUCTION OF WARRANTY. 


The warranty by insured that he had totally abstained from the use of 
intoxicating liquors for four years is broken by the fact of insured’s 
intoxication within that time, as the answer cannot be construed 
to mean that he had abstained from the intemperate use of liquor. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


ial See INSURANCE—AGENTS—LOCAL CAMP OR 
ODGE. 


In fraternal beneficiary organizations, the local camps or lodges and their 
officers are agents of the central camp or body. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—STIPULATION AS 
TO POWERS OF AGENT—WAIVER. 

Where the insured’s use of liquor in breach of a strict warranty was 
known to the head office and to the clerk of the local camp of a 
fraternal beneficiary organization, and the clerk continued to receive 
dues and assessments from the insured and to send them to the 


* Decision rendered, March 14, 1912. 135 N. W. Rep. 67. 
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head camp, a by-law providing that the clerk was made the agent 
of the camp, but not the agent of the head camp, and that no act 
on his part should be effective to waive any right belonging to it, 
did not relieve the insurer from the consequences of such waiver, 
since, as the clerk was an agent in fact, the provision could not 
destroy the existence of the agency or its legal effect. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


CUNDIFF vs. ROYAL NEIGHBORS OF AMERICA.* 
(Kansas City Court of Appeals. Missouri.) 


APPLICATION—FALSE STATEMENTS—WARRANTY. 


A statement in an application for a benefit certificate that plaintiff had 
not been examined by any physician for a life insurance society 
who had declined to recommend her application constituted a war- 
ranty, and its falsity would, in general, forfeit a certificate issued 
thereon, unless waived. 


(For other cases, see Insurance, Cent. Dig. § 1864; Dec. Dig. § 723.) 


FALSE STATEMENTS—WAIVER. 


Where, when defendant received an application for insurance containing 
a false statement that insured had never been examined by a 
physician of an insurance society who had declined to recommend 
her, it had a prior application for insurance made to it, on which 
no certificate had been issued, because the examining physician 
had declined to recommend insured, it was estopped, after issuing 
a certificate on the second application, to assert its invalidity because 
of such false answer. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


* Decision rendered, Feb. 14, 1912. Rehearing denied, March 2, 19/2. 
144 S. W. Rep. 128. 


BENSON vs. METROPOLITAN LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE INSURANCE — FRAUDULENT REPRESENTATIONS — 
STATUTES. 


Rev. St. 1909, § 6937, providing that no misrepresentations in procuring 
a policy shall be deemed material or render the policy void unless 
the matter misrepresented contributed to the death of insured, 
applies to a policy providing that it shall only become effective if 
insured is in sound health when issued, but does not permit a re- 
covery where insured, who had suffered for more than a year of 


* Decision rendered, Feb. 19, 1912. 144 S. W. Rep. 122. 
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heart disease, represented that he had never had heart disease 

of which he died within six weeks after the issuance of the policy. 

-— -~ cases, see Insurance, Cent. Dig. §§ 681-690, 694-606; Dec. Dig. 
291. 


LIFE INSURANCE—MISREPRESENTATION OF APPLICANT— 
“WAIVER,” 

An agent of an insurance company when taking an application and when 
delivering the policy knew that insured was in a hospital, but was 
informed that he was there for a slight operation. When collecting 
weekly premiums, he was informed that insured was getting along 
nicely. Insured represented that he had never had heart disease, 
while as a fact he had suffered from the disease for more than a 
year, and was in the hospital on account thereof, and he died 
therefrom within six weeks after the issuance of the policy. Held, 
that the misrepresentation was not waived; a “waiver” existing 
where one in possession of any right does or forbears the doing 
of something inconsistent with its existence and with full knowledge 
of the material facts. 

(For other cases, see Insurance, Cent. Dig. § 942; Dec. Dig. § 377.) 


(For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381; 
vol. 8, pp. 7831, 7832.) 


——~.— <-> 


METROPOLITAN LIFE INS. CO. vs. CLAYTON’S 
ADM’X.* 
(Court of Appeals of Kentucky.) 


ACTIONS—BURDEN OF PROOF—PAYMENT OF PREMIUM. 


Where a life insurance company, having money in its possession be- 
longing to the insured, applied it to the payment of premiums on 
policies carried by his wife and mother, and after the death of the 
insured refused to pay his policy because of an unpaid premium 
less in amount than the money so applied, the burden was upon 
the company to show that the insured authorized the money to 
be thus diverted. 


(For other cases, see Insurance, Dec. Dig. § 646.) 


* Decision rendered, March 6, 1912. 144 S. W. Rep. 75. 


AMERICAN HOME LIFE INS. CO. vs. MELTON.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


CONTRACT—DELIVERY. 

Actual or constructive delivery of an insurance policy is essential to 
its validity. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


* Decision rendered, Jan. 13, 1912. Rehearing denied, Feb. 10, 1912. 
144 S. W. Rep. 362. 
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CONTRACT—DELIVERY OF POLICY. 


Where the application required that a life policy be delivered to and 
accepted by applicant before becoming effective, the intention of the 
official who executed the policy that it should become effective as 
soon as executed would not make it effective before it was actually 
delivered and accepted. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


‘ 


——————- $e @—_—_ —_ 


PETTUS vs. HENDRICKS rer at—HOWARD vs. FIRE-: 
MAN’S RELIEF ASS’N er aL.* 


(Supreme Court of Appeals of Virginia.) 


MUTUAL BENEFIT CERTIFICATE—CHANGE OF BENEFICIARY. 


A letter written by a member of a mutual benefit society, requesting 
the society to change the beneficiary of his certificate from his first 
cousin to the woman he was engaged to marry, if insufficient to 
make the latter his legal beneficiary, was not sufficient to terminate 
the rights of the former beneficiary so as to make the insurance 
payable to his heirs at law. 


-= — cases, see Insurance, Cent. Dig. §§ 1067-1972, 1980; Dec. Dig. 
793: 


MUTUAL BENEFIT SOCIETY — BENEFICIARY — CHANGE — 
STATUTES—“SHALL.” 


Code Supp. 1910, 619, provides that, in the case of benefit societies, 
payment of death benefits shall be to families, heirs, blood rela- 
tives, affianced husband or wife, or to persons dependent on the 
member, as may be designated by him, or to such other beneficiaries 
as may be permitted by the laws of the state in which the society 
is chartered, etc. Held, that the word “shall” should be construed 
“may,” so that the statute did not extend the class of persons capa- 
ble of receiving benefits under the charter of an association, pro- 
viding that benefits should be paid to the nearest relative, or such 
other dependent of the member, as might be designated according 
to the society’s by-laws, etc. (citing Words & Phrases, “Shall’”). 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


MUTUAL BENEFIT SOCIETY—CHANGE OF BENEFfCIARY— 
INEFFECTUAL ATTEMPT—EFFECT. 


Where a member of a mutual benefit society attempted to change the 
beneficiary of his certificate by designating a person not within the 
class entitled to take benefits according to the association’s charter, the 
person originally designated, who was within such class, contin- 
ued as the legal beneficiary, entitled to the proceeds of the cer- 
tificate on the member’s death. 


~~ oe cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 
8 793. 


* Decision rendered, March 14, 1912. 74 S. E. Rep. 101. 
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NICOUD vs. NEW YORK LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


POLICY—CHANGE BY AGENT. 


Where an application and the life insurance policy issued upon it ex- 
pressly provided that no change in the contract should be binding 
unless reduced to writing and made or approved by certain managing 
officers of the company, and particular mention was made in the 
policy that no extension of time for paying any premium should 
be made otherwise than by such officers, a clerk in the medical 
department of the company, who had been requested by the solici- 
ting agent to deliver the policy, had no authority to alter the contract 
by parol agreement and extend the time for the payment of premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 
* Decision rendered, March 1, 1912. 134 N. Y. Sup. 119. 


——_—-@+¢@——_—_—_ 


STATE §x rEL. KANE vs. KNIGHTS OF FATHER MAT- 
THEW Et At.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT SOCIETIES—BENEFICIARIES—STATUTES 
—“‘SHALL.” 


Rev. St. 1900, § 7100, provides that fraternal beneficiary associations, 
doing business on a lodge system, shall pay death benefits to the 
families, heirs, blood relatives, affanced husband or affianced wife of, 
or to persons dependent on, the member. Held, that the word 
“shall,” as so used, was not intended in a mandatory sense, so as 
to require beneficial associations to include all the classes of bene- 
ficiaries specified; and hence such an association was authorized 
to limit the payment of its benefits to blood relatives and members 
of the family of the insured, and to persons dependent on him. 


(For other cases, see Insurance, Cent. Dig. § 1933; Dec. Dig. § 770.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6459-6469; 
vol. 8, p. 7799.) 


* Decision rendered, March 5, 1912. 144 S. W. Rep. 8606. 





a OQ 


UMBERGER vs. MODERN BROTHERHOOD OF 
AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT ASSOCIATIONS—NATURE OF BUSINESS. 


The insurance feature is merely an incident of the purpose of a fra- 
ternal benefit association; its primary object being social and 
benevolent. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 





* Decision rendered, March 4, 1912. 144 S. W. Rep. 808. 
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FRATERNAL BENEFIT INSURANCE—CLASSES OF BENEFT- 
CIARIES. 

Persons not of the class in Rev. St. 1909, § 7109, can become beneficiaries 
in certificates issued by a fraternal benefit association. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


MUTUAL BENEFIT INSURANCE—PLACE OF CONTRACT. 


The fraternal benefit association of which decedent was a member was 
incorporated in Iowa, and decedent was a citizen of Kansas when 
the certificate was issued by a local lodge in Missouri of which 
he became a member. He remained a resident of Kansas to the 
time of his death. He paid his assessments and per capita tax 
through the Missouri lodge, and his death was reported to such 
lodge. The constitution provided that upon receipt of the benefit 
certificate from the home office, the president should notify the 
candidate, and he should be initiated by the subordinate lodge. 
Held, that the certificate issued to decedent was a Missouri contract. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


LIFE INSURANCE—PLACE OF CONTRACT. 

A contract is considered as executed where the final act which makes 
it a binding contract is done, and, where an insurance contract is 
not to become completed until payment of a premium and delivery, 
the place where that is done, 1s the place of the contract, though 
it provides that the place of insurer’s residence shall be deemed the 
place of contract. 

elie” other cases, see Insurance, Cent. Dig. §§ 173-175, 203, 1934; Dec. 

Dig. § 712.) 


LITTLE vs. IOWA STATE TRAVELING MEN’S ASS’N.* 


(Supreme Court of Iowa.) 


LIFE INSURANCE—DEATH DURING INTOXICATION—EVI- 
DENCE. 

Evidence in an action on a life policy, providing against liability in case 
of injury to insured while under the influence of intoxicating liquor, 
held to warrant a finding of deceased’s intoxication when he while 
lying on a railroad track was killed by a train. 

~— cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 

5. 


INSTRUCTIONS—AMBIGUITY—NECESSITY OF REQUEST. 

Instructing in the language of the life policy sued on that, if deceased 
when killed was “in any degree under the influence of intoxicating 
liquors,” he could not recover, is not so ambiguous, whatever may 
be the strict legal effect of the condition of the contract, as to 
make failure to further define or limit it, in the absence of request 
therefor, error. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


* Decision rendered, March 14, 1912. 134 N. W. Rep. 1087. 
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MISLEADING INSTRUCTIONS. 


It having been clear, when the case was ready for submission, that the 
real controversy was on the issues raised by the plea that deceased 
was intoxicated when killed, and that his death was the result of 
his voluntary exposure to obvious danger, thereby relieving de- 
fendant of liability on the life policy sued on, the fact that the 
instructions embraced a statement of all the matters pleaded by both 
parties, unnecessarily including matters on which there was no con- 
troversy, could not have confused the jury or misled them as to 
the ultimate facts to be found by them. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § .) 

LIFE INSURANCE—VOLUNTARY EXPOSURE TO DANGER— 
EVIDENCE. 

Evidence in an action on a life policy held to show deceased voluntarily 
exposed himself, without reasonable explanation or excuse, to the 
obvious danger of the very calamity which befell him, relieving 
defendant, under a condition of the policy, from liability. 

oe oper cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

5. 


NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY vs. WILSON Er at.* 


(Court of Appeals of Kentucky.) 


FRATERNAL INSURANCE—FALSE ANSWERS IN APPLICATION 
—EVIDENCE—“INTOXICATION.” 

In an action on a fraternal benefit certificate, evidence held to support 
a finding that a negative answer to the questions asked the member in 
his application, “Have you ever been addicted to excessive or in- 
temperate use of any liquors?” “If intoxicated during the last year, 
how many times?” was true; the word “intoxication” having a very 
broad meaning, and a different meaning to different persons, and be- 
ing defined as a state of being drunk; inebriety; drunkenness. 

(For other cases, see Insurance, Cent. Dig. § 1862; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3734-3736.) 


FRATERNAL INSURANCE—FALSE ANSWERS IN APPLICATION 
—EVIDENCE. 

In an action on a fraternal benefit certificate, evidence held to support 
a finding that the statement of the member in his. application that 
he had not had consumption was true. 

(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723.) 


FRATERNAL INSURANCE—MISREPRESENTATIONS IN APPLI- 
CATION. 

Where the questions and answers in an application for life insurance 
were material to the risk and made a part of the fraternal benefit 
certificate issued thereon, a recovery on the certificate was justified, 
if the answers were true; but otherwise there could be no recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1850, 1860; Dec. Dig. § 723.) 
easel lentes sivcen mebead seeeecaeances decease ox aconeseea diame ahese eka cation tote neseeereipee aaah 
* Decision rendered, Feb. 29, 1912. 143. S. W. Rep. 1000. 





Harris et al. vs. Commonwealth. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


HARRIS Ft AL. 
vs. 


COMMONWEALTH.* 


“CRIMINAL CONSPIRACY.” 


A criminal conspiracy is a combination of two or more persons by some 
. concerted action to accomplish a criminal or unlawful purpose, 
or to accomplish some purpose, not in itself criminal or unlawful, 
by criminal or unlawful means. 

(For other cases, see Conspiracy, Cent. Dig. §§ 30-39; Dec. Dig. § 23.) 

(For other definitions, see Words and Phrases, vol. 2, pp. 1454-1461; vol. 
8, p. 7613; vol. 2, pp. 1745-1746.) 


COMBINATIONS PROHIBITED—COMMON-LAW RULE. 


The common law did not prohibit the creation of a monopoly by indi- 
viduals, but only the granting of a monopoly by the sovereign, and 
combinations in restraint of trade, in view of the laws against en- 
grossing which were not technically monopolies at common law, 
were only unlawful when made among dealers in provisions or 
the necessaries of life, or of merchandise or manufacture in the 
market. 


(For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. § 12.) 


COMBINATIONS BY INSURANCE COMPANIES—“INSURANCE” 
—“NECESSARIES.” 


Insurance is not an article of merchandise or manufacture, or one of 
the necessaries of life, within the laws against engrossing, prohibiting 
combinations among dealers in merchandise or manufacture or 
necessaries of life, since a policy of insurance is a simple contract 
of indemnity against loss. 

(For other cases, see’ Monopolies, Cent. Dig. § 14; Dec. Dig. § 18.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677; vol. 
5, PP. 4693-4703.) 


COMBINATIONS BY INSURANCE COMPANY TO FIX RATES. 

A combination of fire insurance companies to fix rates and control the 
business of insurance in a city, though an agreement in restraint of 
trade, is not an indictable conspiracy at common law. 

(For other caSes, see Conspiracy, Dec. Dig. § 23.) 


CRIMINAL CONSPIRACY—INDICTMENT. 


Where the object of a conspiracy is not criminal or illegal, and the 
illegality consists of the means by which the object is effected, the 
indictment must set forth the means which must be such as to con- 
stitute an offense at common law or by statute. 

(For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. Dig. § 43.) 


OFFENSES—MOTIVE. 


Acts which will subject one to a civil action without regard to the motive 
with which it is done may be indictable when done maliciously. 
(For other cases, see Criminal Law, Cent. Dig. § 1; Dec. Dig. § 1.) 


* Decision rendered, Feb. 2, 1912. 73 S. E. Rep. 561. 
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ILLEGAL COMBINATIONS—WARRANT. 


A warrant alleging that insurance companies and individuals doing 
business in a city which had levied a license tax on insurance com- 
panies doing business there maliciously conspired to arbitrarily raise 
insurance rates for the purpose of maintaining a monopoly of the 
insurance business in the city, and to stifle competition and coerce 
the city authorities to repeal the license tax, does not charge a 
criminal conspiracy at common law, but shows that the companies 
had just cause for raising their rates in the city by considering the 
license taxes imposed, and the motive charged does not make the 
acts complained of a criminal offense. 


(For other cases, see Conspiracy, Dec. Dig. § 43.) 


Error to Corporation Court of Newport News. 

A. H. Harris and others were charged with criminal con- 
spiracy, and from a judgment overruling demurrers to the crim- 
inal warrant they bring error. Reversed and rendered. 


O. D. BatcHEtor, R. RANDOLPH Harrison, J. WINSTON 
Reap, and ALEx C. Kine, for Plaintiffs in Error. 

The ArrorNEY GENERAL and C. C. BERKELEY, for the Com- 
monwealth. 

BucHANAN, J. 

This is a prosecution for criminal conspiracy. It was com- 
menced before a justice but upon appeal to the corporation court 
of the city of Newport News the warrant was by leave of the 
court amended. 

The amended warrant is quite long. It charges, in substance, 
that on May 17, 1910, and previously for a number of years, 
a large number of insurance companies had been doing all the 
fire insurance business of the city, which insurance was a ne- 
cessity to all persons owning property in the city; that prior to 
the said 17th of May the city authorities had passed an ordinance 
requiring a certain license tax to be paid by each fire insurance 
company doing business in the city for the license year beginning 
May 1, 1910; that the (6) plaintiffs in error and some twenty 
other persons, naming them, and others unknown, together with 
all the said fire insurance companies and associations, did on 
the 17th of the said May, with a wanton and malicious intent 
to damage and injure, oppress, and coerce the persons owning 
property in the city, and the council of the city and the members 
thereof acting in their official capacity, “maliciously, immorally, 
corruptly, wantonly, and fraudulently, unlawfully, and wickedly, 
conspire, combine, confederate, and agree together, with intent 
aforesaid” by coercion and intimidation to arbitrarily fix, es- 
tablish, regulate, control, charge, and collect the premiums of 
insurance on all policies and contracts of insurance issued, and 
to be issued by the said insurance companies and all others who 
might attempt to do a fite insurance business in the city, and all 
their agents, on all property in the city, for the purpose of main- 
taining a wicked and exclusive monopoly of all the fire insur- 
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ance business done in the city and state, and with like intent 
to stifle and destroy all competition in fire insurance in the city, 
and with like intent to arbitrarily charge, coerce, extort, and 
collect the non-competitive rates and premiums so arbitrarily 
fixed, and to prevent persons owning property in the city from 
procuring fire insurance at any other than the said established 
noncompetitive rates, and thereby coerce and intimidate said 
council and its members to repeal the said license tax on said 
fire insurance companies—all of which was charged to be the 
great damage of the city and state, the council and its members, 
and against the peace and dignity of the commonwealth. 

The warrant further charged, that, pursuant to said conspiracy, 
the parties had done the said acts complained of. 

There are numerous assignments of error; but, in the view 
we take of the case, it will be unnecessary to consider any of them 
except the demurrer to the warrant. 

That demurrer is in substance that the warrant does not charge 
a criminal offense. 

It is conceded that there is no statute of this state prohibiting 
such a combination as that charged in the amended warrant, 
but the contention of counsel for the commonwealth is that the 
combination charged is a crime at common law. 

No case is cited by the counsel for the commonwealth which 
holds that a combination of fire insurance companies and as- 
sociations to fix, regulate, and control fire insurance rates is a 
criminal conspiracy at common law; but the claim is that the 
common law “is an expansive, elastic, progressive system, and 
its old principles are as effective to-day to prevent unlawful 
conspiracies to oppress the people in the exercise of their rights 
to enjoy the benefits of modern insurance as it is to protect the 
people to-day in their rights to enjoy wholesome food at reason- 
able prices.” 

It is true that the principles of the common law are elastic, 
and that one of its peculiar merits is that it adapts itself to the 
rights of parties under changed circumstances (Foster vs. Com- 
monwealth, 96 Va. at pages 309, 310, 31 S. E. 503, 42 L. R. A. 
589, 70 Am. St. Rep. 846), but the difficulty is in ascertaining 
what are the principles or rules of the common law as to criminal 
conspiracies. The cases and text-writers are not agreed on the 
subject. 

[1] The definition or description which seems to be more 
generally adopted is that a conspiracy must be a combination of 
two or more persons, by some concerted action, to accomplish 
some criminal or unlawful purpose, or to accomplish some pur- 
pose not in itself criminal or unlawful by criminal or unlawful 
means. See Jones’s Case, 4 B. & A. 45; Pettibone vs. U. S., 
148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419; Commonwealth 
vs. Hunt, 4 Metc. (Mass.) 111, 38 Am. Dec. 346; Mogul 
Steamship Co. vs. McGregor, etc., 23 Q. B. Div. p. 624; Wright 


Vol. XLI.—56. 
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on Cr. Conspiracy (Carson’s Ed.) 48, 110-111, and authorities 
cited; 2 Wharton’s Cr. Law. § 1337. 


It is insisted that the object of the combination charged in the 
warrant was to create and maintain a monopoly in the fire in- 
surance business in the city of Newport News, and that the 
creation of a monopoly in an article of necessity was a criminal 
offense at common law. 


[2] It seems to be settled that there was no prohibition at com- 
mon law against the creation of a monopoly by individuals. Chief 
Justice White in Standard Oil Company vs. United States, 221 
U. S. 1, 52, 55, 31 Sup. Ct. 502, 512, 55 L. Ed. 619, 34 L. R. A. 
(N. S.) 834, says it is remarkable that nowhere at common law 
can there be found a prohibition against the creation of monopoly 
by an individual. “The frequent granting of monopolies [by 
the sovereign] and the struggle which led to a denial of the 
power to create them—that is to say, to the establishment that 
they were incompatible with the English constitution—is known 
to all and need not be reviewed. The evils which led to the 
public outcry against monopolies and to the final denial of the 
power to make them may be thus summarily stated: (1) The 
power which the monopoly gave to the one who enjoyed it to 
fix the price and thereby injure the public; (2) the power which 
it engendered of enabling a limitation on production; and (3) 
the danger of deterioration in quality of the monopolized article 
which it was deemed was the inevitable resultant of the mon- 
opolistic control over its production and sale. As monopoly 
as thus conceived embraced only a consequence arising from an 
exertion of sovereign power, no express restrictions or prohi- 
bitions obtained against the creation by an individual of a mon- 
opoly as such. But, as it was considered, at least so far as the 
necessaries of life were concerned, that individuals by the abuse 
of their right to contract might be able to usurp the power arbi- 
trarily to enhance prices, one of the wrongs arising from mon- 
opoly, it came to be that laws were passed relating to offenses 
such as forestalling, regrating, and engrossing by which prohibi- 
tions were placed upon the power of individuals to deal under 
such circumstances and conditions as, according to the con- 
ception of the times, created a presumption that the dealings 
were not simply the honest exertion of one’s right to contract 
for his own benefit unaccompanied by a wrongful motive to in- 
jure others, but were the consequence of a contract or course of 
dealing of such a character as to give rise to the presumption 
of an intent to injure others through the means, for instance, 
of a monopolistic increase of prices. This is illustrated by the 
definition of engrossing found in the statute (5 and 6 Edw. VI., 
c. 14), as follows :— 

““*Whatsoever person or persons * * * shall engross or 
get into his or their hands by buying, contracting, or promise- 
taking, other than by demise, grant, or lease of land, or tithe, 
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any corn growing in the fields, or any other corn or grain, butter, 
cheese, fish, or other dead victual, whatsoever, within the realm 
of England, to the intent to sell the same again, shall be accepted, 
reputed and taken an unlawful engrosser or engrossers.’ ” 

After showing the difference between monopoly and engross- 
ing, and how they afterwards became to be regarded as one and 
the same thing because of the similarity of some of the eyils 
which resulted from them, he says: “Generalizing these con- 
siderations, the situation is this: (1) That by the common law 
monopolies were unlawful because of their restrictions upon 
individual freedom of contract and their injury to the public. 
(2) That as to necessaries of life the freedom of the individual 
to deal was restricted where the nature and character of the 
dealing was such as to engender the presumption of intent to 
bring about at least one of the injuries which it was deemed 
would result from monopoly; that is, an undue enhancement of 
price. (3) That to protect the freedom of contract of the in- 
dividual not only in his own interest, but principally in the in- 
terest of the common weal, a contract of an individual by which 
he put an unreasonable restraint upon himself as to carrying 
on his trade or business was void. And that at common law 
the evils consequent upon engrossing, etc., caused those things 
to be treated as coming within monopoly and sometimes to be 
called monopoly, and the same considerations caused monopoly 
because of its operation and effect to be brought within and 
spoken of generally as impeding the due course of or being in 
restraint of trade.” 


From these quotations and the authorities cited in that case 
and others that might be cited, it appears, we think, that com- 
binations in restraint of trade and called monopolies, though 
not technical monopolies as known to the common law, were 
combinations, so far as pertinent to this case among dealers in 
provisions or the “‘necessaries of life,” or “articles of prime 
necessity,” or of “merchandise” or “manufacture in the market.” 

[3] Insurance is not an article of merchandise or manufacture, 
or one of the “necessaries of life,” or of prime necessity, within 
the letter or spirit of the laws against engrossing. 

It was said in Paul vs. Virginia, 8 Wall. 168, 19 L. Ed. 357, 
that: “Issuing a policy of insurance is not a transaction of com- 
merce. The policies are simply contracts of indemnity against 
loss by fire entered into between the corporation and the assured 
for a consideration paid by the latter. The contracts are not 
articles of commerce in any proper meaning of the word. They 
are not subjects of trade and barter offered in the market as 
having an existence and value independent of the parties to 
them.” Hooper vs. California, 155 U. S. 648, 653, 15 Sup. Ct. 
207, 39 L. Ed. 297. 


[4] The most that can be said as to the combination to fix, 
regulate, and control the business of fire insurance in the city of 
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Newport News is that it was an agreement in restraint of trade. 
But agreements merely in restraint of trade are not illegal in the 
sense that they are either indictable or actionable. 

In Mogul Steamship Co. vs. McGregor, 23 Q. B. Div. 619, 
Bowen, L. J., in commenting upon Hilton vs. Eckersly, 6 El. 
& Bl. 47, said that “‘no action at common law will lie against any 
individual or individuals for entering into a contract merely 
because it is in restraint of trade,” and in the same connection 
further said: “We are asked to hold the defendant’s conference 
or association illegal as being in restraint of trade. The term 
‘illegal’ here is a misleading one. Contracts, as they are called, 
in restraint of trade, are not in my opinion, illegal in any sense, 
except that the law will not enforce them. It does not prohibit 
the making of such contracts. It merely declines, after they have 
been made, to recognize their validity. Thé law considers the 
disadvantage so imposed upon the contract a sufficient shelter 
to the public.” 

In the same case, Fry, L. J., said: “It is said that such an 
agreement is in restraint of trade, and therefore illegal. Be it 
so. But in what sense is the word ‘illegal’ used in such a propo- 
sition? In my opinion it means that the agreement is one upon 
which no action can be sustained, and no relief obtained at law 
or in equity; but it does not mean that the entering into the 
agreement is either indictable or actionable. The authorities 
on this point are, I think, with a single exception, uniform. * * * 
The language of all the judges in the cases of Hornby vs. Close 
and Farrer vs. Close is consonant with that of Lord Campbell 
and Erle, J., in Hilton vs. Eckersley, and Crompton, J., is, I 
believe, the only judge who has ever hitherto held such contracts 
illegal as well as void.” 

In United States vs. Addyston Pipe & Steel Co., 85 Fed. 279, 
29 C. C. A. 148, 46 L. R. A. 122, Taft, J., said: “Contracts 
that were in unreasonable restraint of trade at common law 
were not unlawful in the sense of being criminal, or giving rise 
to a civil action for damages in favor of one prejudicially affected 
thereby, but were simply void, and were not enforced by the 
courts. Mogul Steamship Co. vs. McGregor, Gow & Co. (1892) 
App. Cas. 25; Hornby vs. Close, L. R. 2 Q. B. 153; Lord 
Campbell, C. J., in Hilton vs. Eckersley, 6 El. & BI. 47, 66; 
Hannen, J., in Farrer vs. Close, L. R. 4 Q. B. 602, 612.” 

In the case of Queen Ins. Co. vs. Texas, 86 Tex. 250, 24 S. W. 
397, 22 L. R. A. 483, in which that state attempted to dissolve 
a combination of insurance companies similar to that charged in 
the warrant in this case, one of the grounds urged by the 
Attorney General of the state was that “any article of general 
use and benefit to the public, which affords to the public con- 
venience, comfort, enjoyment, and profit, ought to be protected 
as a ‘prime necessity.’ Insurance affords all these in this latter 
day of business progress, and has become an important factor 
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in every business of the country and in use and enjoyment 
of property and possessions and belongings.” But the court 
refused to adopt that view, and held that such a combination 
was not illegal at common law; and in doing so said: “Insur- 
ance is a mere contract of indemnity against contingent loss. 
Though it is an important aid to commerce, it is not a business 
of commerce, or one in which the public have any direct right. 
No franchise is necessary for its prosecution, and no one has a 
right to demand of an underwriter that his property shall be in- 
sured at any rate. Any individual may execute a policy, and so 
any company incorporated for the purpose of insuring property 
may refuse to execute one, unless it be so bound by its charter. 
Forced insurance, for obvious reasons, is detrimental to the 
public interest, and it is therefore not probable that such re- 
strictions will be found in any charter. Labor is necessary to 
production and transportation, and therefore it is not merely 
an aid, but a necessity, of commerce. It is advantageous to the 
public, and in that sense they have an interest in it. The ser- 
vices. of professional men are likewise indispensable to most 
civilized communities, and are presumably likewise advantageous 
to the public. The public have an interest in them in the same 
sense in which they have an interest in the business of insurance. 
It follows, therefore, that if insurance companies are to be 
brought within the rule that makes agreements to increase the 
price of merchandise illegal, upon the ground that the public 
have an interest in their business, agreements among laborers 
and among professional men not to render their services below a 
stipulated rate should be held contrary to public policy and void 
upon the same ground. Combinations among workingmen to 
increase or maintain their wages by unlawful means are un- 
lawful. But, are such combinations unlawful when the only 
means resorted to to accomplish their objects is a refusal on the 
part of the parties to the agreement to accept employment at a 
lower rate of wages than that designated in the contract? This 
is the next question for determination, and it is not without 
difficulty. 

That court, after reviewing the course of decision in this 
country and England, reached the conclusion that a combination 
of laborers agreeing not to work except upon named conditions, 
no unlawful means being employed, is not a criminal conspiracy, 
and that neither were such contracts illegal or void on the 
ground of public policy; thus reaching the same conclusion upon 
that subject as did this court in the case of Everett Waddey Co. 
vs. Richmond Typo Union, 105 Va. 188, 53 S. E. 273, 5 L. R. A. 
(N. S.) 792. 

In the latter case it was held that it was not unlawful for 
laborers to organize for their own protection and to further their 
own interests, and to persuade others to join them, provided they 
used no unlawful means in accomplishing those objects; citing 
a number of cases, among others the case of Carew vs. Ruther- 
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ford, 106 Mass. 1, 8 Am. Rep. 287, from which is quoted with 
approval the following language: “Every man has a right to 
determine what branch of business he will pursue, and to make 
his own contracts with whom he pleases and on the best terms 
he can. He may change from one occupation to another and 
pursue as many different occupations as he pleases, and com- 
petition in business is lawful. He may refuse to deal with any 
man or class of men; and it is no crime for any number of per- 
sons, without an unlawful object in view, to associate themselves 
together and agree that they will not work or deal with certain 
men or classes of men, or work under a certain price or without 
certain conditions. * * * Freedom is the policy of this 
country.” 


If it be lawful for laborers to combine to control the terms 
of their hiring and to induce others to unite with them for that 
purpose, it would seem to follow, in the absence of any statu- 
tory regulation upon the subject, that it is not unlawful for in- 
dividuals or corporations engaged in the insurance business to 
agree upon the terms and conditions and rates upon which they 
are willing to insure, and to induce others engaged in the same 
business to unite with them in maintaining the terms and con- 
ditions and rates so fixed and agreed upon, provided they use 
no unlawful means in accomplishing their objects. See, also, 
generally, Cont. Ins. Co. vs. Fire Underwriters (C. C.) 67 Fed. 
310, and cases cited; McCauley vs. Tierney, 19 R. I. 255, 33 
Atl. 1, 37 L. R. A. 455, 61 Am. St. Rep. 770; Bohn Mfg. Co. 
vs. Hollis, 54 Minn. 223, 55 N. W. 1119, 21 L. R. A. 337, 40 
Am. St. Rep. 319; State vs. Van Pelt, 136 N. C. 633, 49 S. E. 
177, 68 L. R. A. 760; AEtna Ins. Co. vs. Com., 106 Ky. 864, 51 
S. W. 624, 21 Ky. Law Rep. 503, 45 L. R. A. 360. 

Having reached the conclusion that the agreement to fix, reg- 
ulate, and control the rate of insurance in the city of Newport 
News was neither criminal nor unlawful, the next question is, 
Were the means by which that end was to be accomplished 
criminal or illegal ? 

[5] Where the object of an alleged conspiracy is not criminal 
or illegal and the illegality is in the means by which that object 
is to be effected, the means must be set forth, and must be such 
as to constitute an offense either at common law or by statute. 
2 Whar. Cr. Law (9th Ed.) §§ 1358, 1367; Pettibone vs. United 
States, 148 U. S. 197, 205, 13 Sup. Ct. 542, 37 L. Ed. 419; Wright 
on Cr. Cons. 197-199, 

The warrant contains a great deal of strong assertion and the 
frequent use of the words, “fraudulently,” “unlawfully,” “ma- 
liciously,” “coercion,” “intimidation,” and the like, but the facts 
averred do not show any element of fraud, coercion, or intimida- 
tion in the legal sense of those terms. 2 Whar. Cr. Law, §§ 1367, 
1368. 

[6, 7] It is no doubt true that some acts which would subject 
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a party to a civil action without regard to the motive with which 
they are done are indictable when done maliciously, and it may 
also be true that a combination of persons instigated and moved 
by mere malice towards others as a means of doing them in- 
jury and for no benefit to the parties to the combination would 
be a criminal offense. But that is not this case. The warrant 
does not so charge, and it affirmatively appears from its allega- 
tions that the city of Newport News had levied a license tax upon 
insurance companies doing business in the city, and that such 
companies had subsequently raised their insurance rates. The 
facts charged in the warrant show that the insurance com- 
panies had just cause for raising their rates of insurance in the 
city, for they had the same right in fixing their rates of insur- 
ance to take into consideration the license taxes they were re- 
quired to pay as any other item of expense attending their busi- 
ness. The question involved here is whether or not, where the 
combination is neither in end or means criminal or unlawful, 
except in the sense that courts will not enforce the agreement, the 
motives with which the parties to the agreement are moved, as 
charged in the warrant, will make it a criminal offense. 


The general rule, as stated in Cooley on Torts (3d Ed.) p. 
1505, citing numerous cases, is that “malicious motives make a 
bad act worse, but they cannot make that a wrong which in its 
own essence is lawful. An act which does not amount to a legal 
injury cannot be actionable because done with a bad intent. 
Where one exercises a legal right only, the motive which actu- 
ates him is immaterial.” Numerous cases are cited which sus- 
tain the text. 

In Hunt vs. Simonds, 19 Mo. 583, it was held that an action 
does not lie for a conspiracy to do a lawful act. Thus an action 
will not lie against the officers of insurance companies for com- 
bining to refuse to take insurance on a boat, however malicious 
their motive. In discussing the question involved in that case, 
the court said: “The damage to the plaintiff is alleged to have 
been produced by the refusal of the defendants to make contracts 
in the ordinary line of their business. It is obviously the right ot 
every citizen to deal or to refuse to deal with any other citizen, 
and no person has ever thought himself entitled to complain in 
a court of justice of a refusal to deal with him except in some 
cases where, by reason of the public character which a party 
sustains, there rests upon him a legal obligation to deal and con- 
tract with others. * * * But such is not the obligation of 
underwriters. The business of insuring is but a game of hazard, 
and there are a great many elements entering into the calculations 
upon which it can be safely pursued.” 

Again it is said: “He had no right in law to demand insur- 
ance upon his boat from one or all of the defendants, nor that 
they should insure cargo on his boat, and consequently their 
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refusal to insure from any motive, however improper, could give 
him no right to sue them.” 


In Orr vs. Home Mut. Ins. Co., 12 La. Ann. 255, 68 Am. Dec. 
770, it was held that a conspiracy by insurance companies that 
they would not insure any boat on which a certain person was 
employed, whereby such person was deprived of employment, 
did not furnish a ground of civil action, however malicious the 
motives of the insurance companies may have been. See Bohn 
Mfg. Co. vs. Hollis, 54 Minn. 223, 234, 55 N. W. 1119, 21 L. R. 
A. 337, 40 Am. St. Rep. 319; Bowen vs. Matheson, 14 Allen 
(Mass.) 499. 

Litigation would be endless if the motives of those who are 
simply doing what they have a legal right to do were made the 
subject of inquiry. 

In Phelps vs. Nowlen, 72 N. Y. 39, 45, 28 Am. Rep. 93, in 
which it was held that, where a man has a legal right, courts will 
not inquire into the motive by which he is actuated in enforcing 
the same, the court said: “A different rule would lead to the 
encouragement of litigation, and prevent in many instances com- 
plete and full enjoyment of the right of property which inheres 
to the owner of the soil. An idle threat to do what is perfectly 
lawful, or declarations which assert the intentions of the owner 
might often be construed as evincing an improper motive and a 
malignant spirit, when in point of fact they merely stated the 
actual rights of the party. Malice might easily be inferred some- 
times from idle and loose declarations, and a wide door be 
opened by such evidence to deprive an owner of what the law 
regards as well-defined rights.” 


And the evil consequences of such a practice would be much 
worse in cases of conspiracy where all are responsible within 
certain limitations for the acts and declarations of one of their 
number as to the motives which actuate him, when none of his 
associates may be moved by it or any other improper motive. 


Dr. Wharton in his Criminal Law (9th Ed.), after stating 
in section 1337 that it is conceded on all sides that combinations 
of two or more persons may become indictable when directed to 
the accomplishment either of an illegal object or an indifferent 
object by illegal means, says the conflict in the cases begins when 
we reach those combinations which are assumed to be indictable, 
not as aimed at an indictable offense, but from the idea that the 
policy of the law forbids the reaching of the attempted object 
by a confederacy; and in section 1338 adds: “But to extend 
indictable conspiracies so as to include cases where acts not in 
themselves indictable are attempted by concert, involving neither 
false statement nor concerted force, should be resolutely op- 
posed. A distressing uncertainty will oppress the law if the 
mere fact of concert in doing an indifferent act be held to make 
such act criminal. We all know what offenses are indictable, 
and, if we do not, the knowledge is readily obtained. Such 
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offenses, when not defined by statute, are limited by definitions 
which long processes of judicial interpretation have hardened into 
shapes which are distinct, solid, notorious, and permanent. It is 
otherwise, however, when we come to speak of acts which, though 
not penal when they are committed by persons acting singly, are 
supposed to become so when brought about by concert which in- 
volves neither fraud nor force. * * * No man can know in 
advance whether any enterprise in which he may engage may 
not in this way become subject to prosecution. It is essential to 
the constitution of an indictable offense * * * that it should 
be prohibited either by statute or by common law; but con- 
spiracies to commit by nonindictable means nonindictable of- 
fenses, if we resolve them into their elements, are neither pro- 
hibited by common law nor by statute. * * * An act of busi- 
ness enterprise in purchasing goods in a cheap market for the 
purpose of selling them in a dear market, which, in one phase of 
judicial sentiment, would be regarded as meritorious impetus to 
commercial activity, would be in another phase of judicial senti- 
ment, as it once has been, treated as an indictable offense.” 

In reaching the conclusion that the amended warrant does not 
charge an indictable offense and that the demurrer to it should 
have been sustained, we do not wish to be understood as holding 
that the combination charged in this case may not be prejudicial 
to the public, and that a sound public policy may not require 
limiting or suppressing such combinations. But, as was said by 
the Court of Appeals of Texas in Queen Ins. Co. vs. Texas, 
supra, in holding that a like combination was not a criminal 
offense at common law: “There are certain contracts and per- 
haps combinations which the law regards as being against pub- 
lic policy. The courts cannot extend the rule merely by reason 
of their opinion as to what the law ought to be. What other 
combinations or contracts should be held illegal on the ground 
of public policy is a political question—that is to say, one which 
it is the province of the legislative department of the government 
to determine. The Legislature has the power to weigh the pub- 
lic interest, even ‘in golden scales,’ and, if such combinations be 
found detrimental, they can denounce the evil and provide the 
remedy.” f 

The judgment complained of will be reversed, and this court 
will enter such judgment as the trial court ought to have entered. 

Reversed. 
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KANSAS CITY COURT OF APPEALS. 


Missouri. 


ISAAC H. BLANCHARD CO. 


vs. 


HAMBLIN.* 


FIRE INSURANCE—CREATION OF CONTRACT. 


A provision of an agreement for the organization of an unincorporated 
fire insurance association that the insurance should take effect when 
the association had one hundred or more subscribers, and not before, 
was intended as a condition precedent to the beginning of the 
business, and not to fix the standard of membership for its con- 
tinuance, so that the fact that five of the one hundred and one sub- 
scribers, after accepting and retaining their policies for several 
months, surrendered them without paying the first premium, did 
not terminate the contracts of the remaining policyholders. 


(For other cases, see Insurance, Cent. Dig. §§ 64, 65; Dec. Dig. § 52.) 
FIRE INSURANCE—BUSINESS WITHIN STATUTE. 


An agreement between a limited number of individuals, partners, and cor- 
porations engaged in a printing business to indemnify each other 
against loss by fire is not a contract for the creation of the insur- 
ance business without complying with Rev. St. 1809 §§ 7945-8052, but 
merely an interindemnity contract, which was not within the insur- 
ance law, either before or after the enactment of Laws 1ioglI1I, p. 
301, which expressly provides that such contracts shall not be sub- 
ject to the insurance law. 


(For other ,cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.) 


Appeal from Circuit Court, Jackson County; James E. Good- 
rich, Judge. 

Action by the Isaac H. Blanchard Company against F. B. 
Hamblin, manager of the Printers’ & Publishers’ Reciprocal Un- 
derwriters at Printers’ Exchange. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


BattLe McArn Ee, for Appellant. 
LATHROP, Morrow, Fox & Moore, for Respondent. 


Jounson, J. 

This is an action on a policy of fire insurance issued by an 
unincorporated association of printers and publishers, organized 
and operated, not for profit, but for the purpose of providing 
mutual insurance at actual cost. The answer pleaded defenses 
the nature of which will be disclosed in our discussion of the 
different issues we are called upon to determine. The learned 
trial judge, who tried the case without a jury and doubtless 
regarded it as a case in equity, rendered judgment for plaintiff 


* Decision rendered, March 4, 1912. 144 S. W. Rep. 880. 
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in accordance with the prayer of the petition. Defendant ap- 
pealed. 


The facts are not in controversy and may be stated as follows: 

In 1906 certain corporations, firms, and individuals organized, 
under the name of the Printers & Publishers’ Reciprocal Under- 
writers at Printers’ Exchange, for the purpose of insuring each 
other’s business establishments. One hundred and seven different 
concerns, operating in the principal cities of the Union, became 
members of the association by signing the preliminary written 
agreement by which it was created. This agreement stipulated 
“for maintaining an office where policies of fire insurance may 
be underwritten for the firms, corporations, or individuals herein 
called subscribers,” for the supervision of the business by a com- 
mittee of subscribers elected annually, and for the appointment 
of F. B. Hamblin as manager, with headquarters at Kansas 
City. The manager’s duties thus were defined: “The mana- 
ger’s duties shall be to underwrite for the subscribers in his own 
name, as manager, policies of insurance against loss or damage 
by fire or lightning; to reinsure same; to make cancellations and 
changes in the amounts and conditions of same; to collect all 
sums due from subscribers by virtue thereof, security for which 
he must furnish a good and sufficient bond; to adjust and set- 
tle any loss; and to perform such other acts in relation to such 
policies as the subscribers could themselves do. * * * The 
manager may commence and prosecute any proceeding at law 
in connection with any policy issued by him which he may deem 
proper, and may compromise, settle, or withdraw the same; 
also may appear for the subscribers in case of any proceedings 
at law being taken against them in connection with any policy, 
and in their name defend, compromise, or settle same.” Other 
-Stipulations characterize the organization as one formed, not for 
profit, but to provide insurance to its members at cost. Of the 
107 signatory members, five were dropped by the association at 
the beginning, and no policies were issued to them. One of 
the subscribers returned his policy the day it was issued. This 
reduced the number of those who accepted policies to 101. 
There were five of those who returned their policies shortly after 
accepting them, without paying anything for the insurance dur- 
ing the time the policies were in force. The preliminary agree- 
ment contained the provision: “Nothing herein shall be con- 
strued to obligate in any manner the subscriber hereto, until he 
shall elect to become a policyholder, and thereafter only while 
holding a policy.” 

Before the issuance of a policy to a member, he was required 
to fill out and sign an “information blank,” which contained the 
clause, “This insurance is to take effect when this exchange has 
100 or more subscribers, and not before,” and the policies de- 
fined subscribers as “those and only those that have executed an 
agreement (hereby made a part hereof) which vests in F. B. 
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Hamblin, of Kansas City, Mo., called the manager, the power 
to underwrite and issue this contract for them, and have ac- 
cepted contracts of insurance against loss or damage by fire, 
issued by this exchange, and whose contracts are then in force,” 
and further provided, “If a subscriber fails to make a deposit as 
stated herein within thirty days, this contract of insurance shall 
be void and of no effect.” Plaintiff was one of the original mem- 
bers, and a policy of $5,000 was issued on its printing establish- 
ment and accepted. It sustained a loss by fire on May 5, 1907, 
while the policy was in force. This was the third loss sustained 
by the association in the first six months of its existence, and 
the funds derived from the first premiums had been exhausted, 
and assessments of the members were required to replenish the 
fund. Many of the members responded to the assessment levied 
to pay the loss of plaintiff, but a large number refused to pay, 
and by their default plaintiff's loss has been only partially re- 
imbursed. There still remains unpaid $744.21, the aggregate of 
the assessments of the defaulting members. Two other losses 
occurred shortly after that of plaintiff, and the last one put 
the association out of business. Its manager canceled all out- 
standing policies. The policy contained the following stipula- 
tion: ‘To avoid a multiplicity of suits, all suits or other pro- 
ceeding at law or in equity shall be begun and maintained for the 
recovery of any claim upon, under, or by virtue of this contract 
against the manager in the court which is the highest court of 
original jurisdiction; and a final decision in such suit or other 
proceeding shall be taken to be decisive of the similar claim, so 
far as the same may subsist, against each of the other under- 
writers at interest, absolutely fixing the liability in the premises. 
Each of the underwriters, in consideration of the entire stipula- 
tion, so far as he individually is or may be concerned, expressly 
agrees to accept and abide by the result of such final decision, in 
the same manner and to the same effect as if he had been sole 
defendant in a similar suit or proceeding as to the similar claim 
against him, so far as the same may subsist, save and except, 
however, as to the matter of cost and disbursements. And the 
manager is hereby authorized, as to each underwriter, to re- 
ceive and admit service of process in any suit or other proceed- 
ing begun or maintained as aforesaid.” The manager was not 
a policyholder or member of the association. 


On these facts the court rendered judgment for plaintiff, in 
which the amounts due from the respective delinquent members 
were adjudged. 


[1] In their argument for a reversal of the judgment, counsel 
for defendant say none of the policies issued by the manager ever 
became vitalized, nor did the association, in fact, become a living 
thing, for the reason that the terms of the contract fixed the 
minimum strength of the proposed organization at 100 units— 
i. e., policyholding members—and, since this standard was not 
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realized, there was no organization, and consequently no recip- 
rocal obligation among the alleged members. This argument is 
based on the idea that the five signatory members who received 
and retained their policies for a time, and then surrendered them 
without paying the first premium, were not subscribers within 
the definition of the contract. The provision, “This insurance is 
to take effect when this exchange has 100 or more subscribers, 
and not before,” clearly was intended to prescribe the conditions 
under which the association should be launched and put into 
commission as a going concern, and was not intended to fix a 
standard for its continuance in business. Starting with a mem- 
bership of 100 or more, the association ipso facto would not be 
dissolved by the reduction of its membership below the initial 
standard. The payment of the first premium was not made a 
condition precedent to the acceptance of a policy, and therefore 
the act of the five members under consideration in receiving 
and retaining their policies constituted an acceptance, which aided 
in the fulfillment of the conditions that set the concern going, 
and their subsequent withdrawal and surrender of their policies, 
thereby reducing the membership below its original contractual 
level, did not paralyze the association, nor devitalize the policies 
of the continuing members. 


[2] Further, it is argued by counsel for defendant that the 
association was unlawful, and its policies void, for the reason 
that the purpose of its members was to do an insurance business 
without complying with the statutes of this state relating to such 
business. Articles 6 and 7, c. 119, Rev. Stat. 1899. This conten- 
tion is not without support in the authorities. The most appo- 
site case to which we are referred is State vs. Alley, 96 Miss. 
720, 51 South. 467, decided by the Supreme Court of Mississippi. 
We are much impressed by the reasoning of that decision, but 
have concluded that a proper construction of our statutory law 
relating to insurance discloses the inapplicability of the rules 
announced in that and similar cases. A contract between a 
limited number of individuals, partnerships, and corporations 
engaged in the same line of business, by which they merely un- 
dertake to indemnify each other against loss by fire, and do not 
purpose to issue policies to others not parties to the contract, is 
not a contract for the creation of an insurance business, within 
the meaning of that term expressed in our statutes. It is to be 
classified as an interindemnity contract, and therefore as a con- 
tract outside the purview of the insurance law in force at the 
time the contract was made. In 1911 the Legislature passed an 
act requiring such associations to file a declaration in writing 
with the Superintendent of Insurance setting forth the name or 
title of the office through which such individuals, firms, or cor- 
porations exchange such contracts, a copy of the form of con- 
tract under which such indemnity is to be effected, the location 
of the office through which such contracts are to be issued, and 
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that service of process may be had upon the Superintendent of 
Insurance in this state in all suits arising out of such contract; 
but in the first section of the act it is declared that “the making 
of contracts between individuals, firms, or corporations provid- 
ing indemnity among each other from casualty or other con- 
tingency, or from fire loss or other damage to their own prop- 
erty, shall not constitute the business of insurance and shall not 
be subject to the laws of this state relating to insurance.” Laws 
1911, p. 301. This was merely declaratory of the law in force 
at the time the interindemnity contracts under consideration were 
made, and the purpose of the act was to bring such exchanges 
under the supervision of the insurance department. This pur- 
pose, of course, could not be made retroactive, and the only 
effect upon the present case that can be accorded the act is to say 
that it contains a concrete enunciation of the legislative view that 
interindemnity contracts are not contracts of insurance, and there- 
fore were not affected by the insurance laws. 


[3] The very highest policy of a state is its statutory law, 
and if there is legislation on the subject the public policy of the 
state must be derived from such legislation. Moorshead vs. 
Railways Co., 203 Mo. 121, 96 S. W. 261, 100 S. W. 611. What 
we have just said answers another contention of defendant to the 
effect that these contracts of indemnity were void, because many 
of the members of the exchange were private business corpora- 
tions, and therefore had no power to engage in the insurance 
business. They did have the right to make contracts protecting 
themselves against loss by fire, and under the view that these 
were merely contracts of interindemnity we perceive no good 
ground on which it might be said they were ultra vires a private 
business corporation. 


The last proposition advanced by defendant to which we shall 
refer is that this action must fail because of the absence of a 
legal party defendant. Hamblin was the manager of the ex- 
change, issued the policies, was custodian of the common fund, 
and by the express terms of the contract, and to avoid a multi- 
plicity of suits, was constituted the attorney in fact of all the 
members, to sue and be sued in their places and as their rep- 
resentative. Moreover, as to the common fund, he was the 
trustee of an express trust, and an action in equity would lie 
against him in favor of a policyholder who had sustained a loss 
to reach the fund. We are disposed to regard this action as one 
in equity for the adjudication of the demand of plaintiff caused 
by its fire loss and of the amounts due by each of the defaulting 
members to the fund out of which the demand should and must 
be paid. As is well said in Warfield vs. Williamson, 233 Ill. 487, 
84 N. E. 706: “The case belongs to that class where both the 
primary rights and the relief sought are purely legal, but of 
which a court of equity will take jurisdiction on the ground that, 
owing to the methods of procedure and the means available to 
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carry its decrees into execution, its remedies are more adequate, 
complete, and prompt than those afforded by a court of law.” 
We find an answer in the decision just cited to the principal 
points of defendant’s argument in support of the proposition 
under consideration, and refer to that decision for an extended 
discussion and proper solution of such questions. The case of 
Bank vs. White, 220 Mo. 717, 120 S. W. 36, 132 Am. St. Rep. 
612, 16 Ann. Cas. 889, is not in point. 

We find no error in the record, and accordingly the judgment 
is affirmed. All concur. 


SUPREME COURT OF NORTH DAKOTA. 


FIRST NAT. BANK OF NOME 


vs. 


GERMAN AMERICAN INS. CO-* 


FORFEITURE OF POLICY—ADDITIONAL INSURANCE. 


Action on ‘two fire insurance policies issued by defendant company 
covering plaintiff's banking building, and its contents. Such policies 
were issued by one T., who was both plaintiff's cashier and defend- 
ant’s local agent. These policies are in the standard form, containing, 
among other things, the usual stipulations to the effect that the 
policies shall be void if additional insurance is effected on the property, 
without ‘consent thereto being indorsed on the policy, or “if the 
hazard be increased by any means within the control or knowledge 
of the insured.” 


Concededly, T., as plaintiff’s cashier, effected other and additional 
insurance on the bank building in another insurance company, and 
no indorsement of consent thereto was ever made on the policies 
in suit, and defendant had no actual knowledge thereof until after 
the property was consumed by fire. 

Held, that such stipulations are valid, and hence such other insurance 
rendered the policies void, in the absence of a waiver thereof _by 
defendant or in the absence of facts estopping it from urging 
such defense. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


ESTOPPEL OR WAIVER AFFECTING FORFEITURE—KNOWL- 
EDGE OF AGENT. 

The knowledge of T. of facts avoiding such policies will not, for reasons 
stated in the opinion, be imputed to his principal, the defendant, 
Leisen vs. Insurance Co., 20 N. D. 316, 127 N. W. 837, 30 L. R. A. 
(N. S.) 530, distinguished. 


(For other cases, see Insurance, Cent. Dig. § 970; Dec. Dig. § 378.) 


* Decision rendered, Dec. 11, 1911. On Rehearing, Feb. 23, 1912. 134 
N. W. Rep. 873. Syllabus by ‘the Court. 
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aera OR ——— AFFECTING FORFEITURE—KNOWL- 
DGE OF AGEN 


eemmiaoe of such Se insurance acquired by defendant's ad- 
juster after the fire did not operate as a waiver of defendant's right 
to urge the invalidity of such policies. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


FIRE INSURANCE—NEGLIGENCE OF INSURED—EFFECT. 


Held, that no recovery on said policies for the personal property loss 
can be had for the further reason that the evidence discloses that 
no proper diligence on plaintiff’s part was exercised to save the 
same. 


(For other cases, see Insurance, Cent. Dig. § 1137; Dec. Dig. § 428.) 


Appeal from District Court, Barnes County; E. T. Burke, 
Judge. 

Action by the First National Bank of Nome against the Ger- 
man American Insurance Company. From a judgment for 
plaintiff, and an order denying defendant’s motion for judgment 
non obstante veredicto or for a new trial, defendant appeals. 
Reversed with directions. 


Barnetr & RicHarpson, for Appellant. 
Pace & ENGLERT, for Respondent. 
Fisk, J. 

Plaintiff seeks to recover on two insurance policies issued by 
defendant company in the fall of 1908. Both policies covered 
plaintiff's banking building in the village of Nome, this state, 
and one of such policies also covered the furniture and fixtures 
while contained in such bank building. The first policy is for 
$1,000 on the building, and the other is for $500 on the building 
and $800 on furniture and fixtures. Both of these policies were 
carried on this property for several years, being renewed from 
year to year. One Torbenson during all the times mentioned was 
cashier of plaintiff bank and also the local agent at Nome for 
defendant company, and in the latter capacity he issued the poli- 
cies in suit. Each of such policies are in the standard form, 
insuring plaintiff against all direct loss or damage by fire in the 
amounts mentioned, and containing, among other things, the 
following stipulations and conditions: “No officer, agent or other 
representative of this company shall have power to waive any 
provision or condition of this policy, except such as by the 
terms of this policy may be the subject of agreement indorsed 
hereon or added hereto, and as to such provisions and conditions 
no officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or conditions un- 
less such waiver, if any, shall be written upon or attached hereto, 
nor shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written 
or attached. * * * This entire policy shall be void if the in- 
sured has concealed or misrepresented, in writing or otherwise, 
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any material fact or circumstance concerning this insurance or the 
subject thereof; or if the interest of the insured in the property 
be not truly stated herein; or incase of any fraud or false swear- 
ing by the insured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss. This en- 
tire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part 
by this policy; or if the hazard be increased by any means within 
the control or knowledge of the insured. This company shall not 
be liable for loss caused directly or indirectly by * * * order 
of any civil authority * * * or by neglect of the insured to 
use all reasonable means to save and preserve the property at 
and after a fire or when the property is endangered by fire in 
neighboring premises.” 

Some time prior to the fire hereinafter mentioned, the exact 
date being immaterial, Torbenson, as cashier of plaintiff, applied 
for and procured to be issued to it by the Home Insurance Com- 
pany a policy for $500 covering said building, which policy was 
in force at the date of the fire. It is conceded that consent to 
such additional insurance was not indorsed on either of the pol- 
icies issued by defendant and no notice was given to the de- 
fendant company of such other insurance, unless the notice and 
knowledge thereof on Torbenson’s part can be imputed to it, 
which we will presently notice. On the night of June 5, 1909, 
a fire was discovered in the rear of a general merchandise store 
about six lots east of the bank building and on the same side of 
the block. The bank building stood in the southwest corner of 
the block, and between it and the place where such fire originated 
there were several buildings, all of which were consumed by such 
fire. Nome, being a small village, was not equipped with modern 
fire apparatus, and, shortly after the fire started, a consultation 
was had between Torbenson, the sole representative of the bank 
present at the time, and the president of the board of village 
trustees and two of such trustees, together with several other 
citizens, and it was finally agreed that in order to prevent the 
fire from reaching what is known as the Hanson store, which was 
a large establishment, heavily insured, and situated east and just 
across the street from the bank building in the corner of the next 
block, they concluded it necessary or advisable to destroy the 
bank building by burning the same, which they proceeded to do 
by saturating the same with kerosene oil and lighting it. While 
the record discloses that there was plenty of time before burning 
such building to remove the furniture contained therein, no ef- 
fort appears to have been put forth to this end, and practically 
all of it was burned with the building. 


At the conclusion of plaintiff’s testimony, and also at the con- 
Vol. XLI.—57. 





902 Insurance Law Journal Vol. 41. [May, 1912. 


clusion of all of the evidence, defendant’s counsel moved for a 
* directed verdict upon the grounds :— 


“First. That it appears affirmatively that there was other in- 
surance on this building, notice thereof not being given to the 
defendant. 

“Second. That it appears affirmatively that this building was 
destroyed in the presence of and with the tacit consent of the 
cashier of the plaintiff, who was then present. 

“Third. That it appears affirmatively from the evidence here- 
in that there was no effort made on behalf of the plaintiff or its 
officers to protect the property at the time of the fire or there- 
after. It further appears from testimony of the plaintiff that 
there was no effort made to save the personal property therein. 

“Fourth. It affirmatively appears that there was false swear- 
ing in the matter of making final proof of this loss.” 


Such motion was denied, and the cause submitted to the jury, 
who returned a verdict in plaintiff's favor for $2,099.40. There- 
after defendant moved in the alternative for judgment notwith- 
standing the verdict or for a new trial, which motion was denied 
and judgment entered on the verdict, and this appeal is from the 
order and judgment aforesaid. 

In this court appellant assigns numerous errors, but we find it 
unnecessary to set them out in full or to notice more than two 
of appellant’s contentions, which are that the policies were void 
at the time of the fire on account of such additional insurance 
procured by plaintiff without defendant’s knowledge or consent, 
either express or implied, and that plaintiff, through its cashier, 
neglected to use reasonable means to save and preserve the per- 
sonal property. 


[1] We are agreed that these contentions must be upheld, and 
the trial court directed to reverse its judgment and enter a 
judgment in appellant’s favor. Our reasons for reaching this 
conclusion are briefly as follows: Such additional insurance was 
in direct contravention of the stipulations in the policies in suit 
which, in effect, provide that consent thereto must be indorsed 
on such policies, and also, “if the hazard be increased by any 
means within the control or knowledge of the insured,” the entire 
policy shall be void. The uncontroverted showing is that with 
such additional insurance the bank building was overinsured, 
and the hazard was thus increased by means within the control 
and knowledge of the insured in direct contravention of the 
provisions of the policies, and, unless defendant company has 
waived the benefit of such stipulations or has done something 
creating an estoppel on its part to urge such defenses, the re- 
covery cannot be sustained, and this, regardless of Torben- 
son’s alleged good faith in procuring such additional insurance. 
We take it to be the universal holding that such conditions or 
stipulations are valid and binding on the insured, unless waived 
by the insurer, or unless the latter by its conduct becomes es- 
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topped to urge a breach thereof as a defense to a recovery 
under the policy. Wilcox vs. Insurance. Co., 85 Wis. 193, 55 
N. W. 188; Todd Co. vs. Insurance Co., 137 Mich. 188, 100 N. 
W. 442; Sun Fire Office of London vs. Clark, 53 Ohio St. 
414, 42 N. E. 248, 38 L. R. A. 563, and cases cited; Leisen vs. 
Insurance Co., 20 N. D. 316, 127 N. W. 837, 30 L. R. A. (N. 
S.) 539, and cases cited; Lawver vs. Globe Ins. Co., 25 S. D. 
549, 127 N. W. 615; Hughes vs. Insurance Co., 40 Neb. 626, 
59 N. W. 112. 

[4] The fact that defendant’s adjuster acquired knowledge 
after the fire of such additional insurance and made no complaint 
by reason thereof does not, under the provisions of the policy, 
operate as a waiver of defendant’s right to urge such defense. 
The fact that the jury found that defendant company had 
knowledge of such additional insurance is of no force whatever, 
as there is not a scintilla of evidence in the record upon which 
such finding can be based. 


[2] Respondent’s counsel rely upon the cases of Leisen vs. 
Insurance Company, 20 N. D. 316, 127 N. W. 837, 30 L. R. A. 
(N. S.) 539, and Lawver vs. Insurance Company, 25 S. D. 
549, 127 N. W. 615, in support of their contention that de- 
fendant is not in a position to urge a forfeiture of the policies, 
but we do not deem these cases in point. In the Leisen Case 
we held, following the weight of authority, that where, a fire 
insurance company, with full knowledge of facts which under 
the stipulations contained in the application or policy renders 
such policy void at its, inception, issues and delivers the same, 
and collects and retains the premium therefor, it will be deemed 
in law to have impliedly waived such forfeiture, and that re- 
strictions in a policy limiting the power of agents to waive 
conditions except in a certain manner cannot be held to apply 
to those conditions which relate to the inception of the contract, 
where the agent with full knowledge of the facts issues the 
policy and collects the premium, and the insured has acted in 
good faith. That case, however, may be clearly differentiated 
from the case at bar. There the agent of the insurance com- 
pany was in no way connected with the insured, and had no 
direct or indirect interest in the property insured. Hence the 
well-settled rule that the knowledge of the agent of facts in- 
validating the policy at its inception will be imputed to his 
principal, the insurance company, has no application. In the 
case at bar the agent Torbenson was also cashier of plaintiff 
bank and owned about one-quarter of its capital stock. In 
effecting such insurance he acted in a dual capacity, and al- 
though defendant, as plaintiff contends, may, from the evi- 
dence, be presumed to have had knowledge of this fact and 
cannot, therefore, take advantage thereof, it by no means follows 
that Torbenson’s knowledge as to such additional insurance 
taken out in another company should, in law, be imputed to 
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this defendant. We are clear that it should not, for there can 
be no presumption that Torbenson would convey information 
to defendant which would be prejudicial or detrimental to the 
interests of the bank. This is well settled by the authorities. 
Etna Indemnity Co. vs. Schroeder, 12 N. D. 110, 95 N. W. 
436, and authorities cited; Insurance Co. vs. Letcher, 143 Ala. 
400, 39 South. 271; Insurance Co. vs. May (Tex.) 35 S. W. 
829; Insurance Co. vs. Flemming, 65 Ark. 54, 44 S. W. 464, 
39 L. R. A. 789, 67 Am. St. Rep. 900; 31 Cyc. 1587-1595; 
Mechem, Agency, § 721; Bank vs. Insurance Co., 84 Neb. 
110, 120 N. W. 1010, 133 Am. St. Rep 614. In the last case 
cited the facts are very similar to those in the case at bar, and 
we quote therefrom as follows: “It is conceded that the de- 
fendant company had no actual notice of the bill of sale made 
by Hall & Hartley to the bank until after the fire, and the 
principal dispute arises upon the effect that should be given 
to the knowledge of Lamborn, the agent of the defendant 
company, and who, at the same time, was the assistant cashier 
of the bank. The plaintiff asserts that knowledge of the agent, 
who, it is conceded, was present when the bill of sale was made, 
and had knowledge of all the facts, is notice to the defendant 
company; while the defendant asserts with equal vigor that 
knowledge of Lamborn cannot be imputed to the company, as 
his interest as an employee and officer of the bank was adverse 
to the interest of the defendant company.” 

[3] After quoting certain authorities as to the general rule, the 
court says: “Like most other legal rules, this one has its ex- 
ceptions, and one of the exceptions is that a corporation is not 
chargeable with the knowledge, nor bound by the acts of one 
of its officers in a matter in which he acts in behalf of his own 
interest, and deals with the corporation as a private individual, 
and in no way representing it in the transaction. We think 
it may be regarded as well established that where an agent’s 
duty to his principal is opposed to, or even remotely conflicts 
with, his own interest, or the interest of another party for whom 
he acts, the law will not permit him to act, nor will it hold his 
acts or his knowledge gained in such transaction obligatory upon 
his principal. That the execution of the bill of sale rendered 
void policies conditioned as are on in question was held in 
Farmers’ & Merchants’ Ins. Co. Jensen, 56 Neb. 285, 76 
N. W. 577, 44 L. R. A. 861, “ in aes Fire Ins. Co. vs. Col- 
lins, 61 Neb. 198, 85 N. W. * * * The bank must be 
charged with knowledge of the maniiiles of the policies prohibit- 
ing a transfer of title of the property insured. It knew that in 
accepting the bill of sale the policies were made void, unless the 
company was notified and consented thereto. It was the duty 
of the bank to inform the company that it was about to take this 
security and to obtain its assent. * * * A like duty was cast 
upon Lamborn, the agent of the company ; but it appears that the 
adverse interest cast upon him as an officer of the bank kept 
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him silent, and that same adverse interest creates an exception in 
the application of the general rule of law imputing knowledge and 
notice of the agent to his principal.” 

There being no contention that the defendant had actual notice 
of such additional insurance and there being nothing to impute 
such notice or knowledge to it, it necessarily follows that it is 
not estopped to urge such defense under the rule announced in 
Leisen vs. Insurance Company and Lawver vs. Insurance Com- 
pany, supra. 

[5] As to the personal property destroyed, we think it clearly 
appears from the uncontroverted evidence that no effort was 
made to save the same, and that there was ample time and op- 
portunity to do so. It would be useless to review the testimony 
bearing upon this point. Suffice it to say that, after reading 
the record, we are forced to the conclusion that no indemnity 
could be had for the loss of such personal property, even though 
the policies were not rendered void by reason of such addi- 
tional insurance. The finding of the jury in plaintiff’s favor on 
this issue is entitled to no weight in the light of the undisputed 
facts disclosed by the record. 

The trial court should have granted defendant’s motion and 
directed a verdict in its favor. For its failure to do so, the 
judgment must be reversed, and that court directed to enter a 
judgment dismissing the action, and it is so ordered. 

Burke, J., being disqualified did not participate, Hon. S. L. 
Nichols of the Twelfth judicial district, sitting in his place by 
request. 

On Rehearing. 
Fisk, J. 

After the above opinion was filed, a rehearing was granted 
upon the question of plaintiff’s right to recover for the personal 
property loss. In their petition for rehearing, as well as in their 
brief on such rehearing, counsel for plaintiff vigorously chal- 
lenge the correctness of that portion of the opinion which de- 
nies the plaintiff’s right to recover for the loss on the personal 
property. We have carefully reconsidered this phase of the 
appeal, and are agreed that the conclusion arrived at in the first 
opinion is sound, and must be accordingly adhered to. We deem 
it advisable, however, to treat this question a little more elab- 
orately than was done in the first opinion. The writer in pre- 
paring such opinion labored under the belief that the policy 
(Exhibit D), covering, as it does, both the bank building and 
the furniture and fixtures while contained therein for a lump 
consideration as premium, although the amount of insurance on 
each class was separately stated, was an indivisible contract. 
Hence, under its provisions, anything which rendered the policy 
void as to the building would also render it void in its entirety. 
In the absence of the special statute in this state, which we dis- 
covered since filing the former opinion, and which we will pres- 
ently notice, this conclusion is, we think, correct and in har- 
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mony with the weight of modern authority which, as we under- 
stand it, is to the effect that such a policy is indivisible, al- 
though the cases on this question are in hopeless conflict. See 
19 Cyc. 711, 674, and 707, and cases cited; also 2 Cooley’s 
Briefs on Ins. pp. 1894-1926, where the authorities are collated 
and exhaustively discussed; Benham vs. Farmers’ Mut. Fire 
Ins. Co., 165 Mich. 406, 131 N. W. 87; St. Landry, etc., Co. vs. 
Ins. Co., 114 La. 146, 38 South. 87; Donley vs. Glens Falls Ins. 
Co., 184 N. Y. 107, 76 N. E. 914. Further citation of authori- 
ties is useless, however, as we have a special statute which we 
deem controlling, and which apparently adopts the rule of the 
New York and other courts that such a policy is divisible. This 
statute is section 5909, R. C. 1905, and reads: “The procure- 
ment of any other contract of insurance upon or the incum- 
brance of one or more of the several distinct things insured by 
one policy does not render void any insurance upon the things 
not covered by such other contract of insurance or incumbrance; 
but in case of loss or damage such an amount shall be deducted 
from the insurance as the value of the property so incumbered 
or doubly insured bears to the value of all the property covered 
by the policy. Any agreement made to waive the provisions of 
this or the preceding section is void.” We are unable to concur 
in the construction of this section contended for by appellant’s 
counsel. The language therein employed must be given its ordi- 
nary meaning, and not a technical meaning known only to in- 
surance experts. As thus construed, the policy must be treated 
as two separate and distinct policies, one on the building and 
the other on the personal property and fixtures, and a breach of 
conditions subsequent which renders the insurance void as to 
one does not affect the other. 


There is, however, as we view the record, an unsurmountable 
obstacle in the way of plaintiff’s recovery for the personal prop- 
erty loss. The record discloses the following undisputed facts: 
One Torbenson, the cashier of plaintiff bank, was the only di- 
rector or representative of the bank who was present at the time 
of the fire. A fire broke out in the building on lot 8 of block 2, 
and plaintiff's bank building was on lot 1 in such block, about 
175 feet away. The fire which started on lot 8 is not the same 
fire that burned the bank, although Torbenson, in effect, so stated 
in his sworn proof of loss. The bank building was set on fire 
with the consent of Torbenson some thirty to forty-five minutes 
after the discovery or alarm of fire was given, for the purpose 
of checking the first fire, and preventing it from spreading west 
and across the street to the Hanson store. After the fire was 
started in the bank building, Torbenson interfered with a person 
who was in the act of putting it out. With the question of the 
wisdom or propriety of setting the bank building afire for the 
purpose aforesaid we are not concerned further than the legal 
bearing it may have on the right to recover for the personal 
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property therein destroyed. The evidence discloses that the 
bank building was set on fire and entirely consumed prior to the 
time the other fire reached the implement building 28 feet east 
of such bank. For the purpose of burning the bank several 
persons carried pails of kerosene oil from the Hanson store, and 
saturated the interior of the building therewith. Numerous 
persons were present, including Torbenson, for a considerable 
time before this took place, but no effort apparently was made 
to save any of the personal property, except as hereinafter stated. 
Under the undisputed facts, it is unbelievable that with the exer- 
cise of but little diligence the entire contents of the building could 
not have been saved. When asked on the trial what of the con- 
tents he removed from the bank, Torbenson testified: “Well 
there wasn’t much stuff taken out, but there was some put in the 
vault. Q. What, if any, property did you take from the bank 
building out in the street or to a place of safety? A. I think 
there was a check sorter. * * * Q. What else did you take 
out? A. Just as I got out it was getting pretty smoky, and right 
around the corner of the door I took the telephone. Q. That is 
all you took out of the bank? A. Yes, sir; that is all. Q. I 
think you told the jury that you had a roll top desk and bank 
counter, and lamps and cuspidors, supplies, and books in that 
bank? A. Yes, sir. Q. Those you didn’t take out? A. No, sir. 
Q. Now you were possessed at the time of the fire in the bank 
of a typewriter? A. Yes, sir. Q. How many? A. Two. Q. 
One you placed in the vault you say? A. Yes, sir. Q. Did you 
get the other one out? A. No, sir. Q. Left that in—the bank 
owned them both? A. No; Mr. Gilland owned one of them. Q. 
Which one did he own? A. The one in the vault. The type- 
writer belonging to the bank was not removed from the bank- 
ing room. The adding machine was in the vault when we closed 
that night. Q. I wish you would tell the jury, Mr. Torbenson, 
just what stuff you put into the vault after you discovered the 
fire in the block. A. Well, there was that check protector and 
insurance blanks and some legal blanks and other small things 
I could throw in easily. Q. Then you opened the vault door to 
put these legal blanks in? A. I didn’t put many legal blanks in 
because it was getting smoky, and I didn’t have much time. I 
opened the vault door to put the legal blanks in. I didn’t go into 
the bank and open the vault door until they started to set the 
bank on fire. Q. Now, you.have told the jury, have you, Mr. 
Torbenson, all of the personal property that you removed from 
that banking room that night, either by placing it in the vault 
or by taking it out on the street? A. I couldn’t say as to that. 
Q. Well, all that you recall? A. Well, I recall there was a pistol 
in there that was taken out. Q. * * * What else did you 
take out? A. There was a draft holder. I put that in the vault; 
that was a sort of box to keep the drafts in. It was a piece of 
tin. I cannot recall anything else.” 
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This witness enumerated the property which was destroyed as 
a typewriter, roll top desk, bedroom set, insurance cabinet, stand, 
desk, typewriter desk, stamps, check counter, six chairs, two 
office chairs, cuspidors, waste baskets, two stoves, check desk, 
two oil lamps, gasolene lamp, supplies, stamps, envelopes, and 
books, rubber stamp and holders, ink stand, legal blanks, carpet, 
maps, lawn mower, flat top desk, and some small things not 
enumerated. When we consider that the fire did not break out 
in the bank building, but in a building about 175 feet therefrom, 
and that there were four buildings and a vacant lot between the 
bank and the place where the fire started, and when we also 
consider that the bank building was deliberately set on fire as the 
result of a consultation between Torbenson and several other cit- 
izens, we cannot help but feel that we were justified in our con- 
clusion in the first opinion that no effort was made to save this 
personal property, and that there was ample time and opportunity 
to do so. The case at bar in this respect widely differs from 
Wolters vs. Western Assurance Co., 95 Wis. 265, 70 N. W. 62, re- 
lied on by respondent’s counsel. There the fire started in the build- 
ing where the personal property was contained, and, furthermore, 
the opinion discloses that there was a sharp conflict in the testi- 
mony as to the efforts made to save the personal property, at least 
such a conflict as required the submission of the question to the 
jury, while in the case at bar no such conflict exists. In German 
American Ins. Co. vs. Brown, 75 Ark. 251, 87 S. W. 135, also 
cited by respondent’s counsel, the court said: “There was a con- 
flict in the testimony as to whether or not some of the property 
could not have been saved by the bystanders, but none that either 
of the insured could have done so. The testimony introduced 
by appellant showed affirmatively that Brown did not reach the 
scene of the fire until too late to have saved any of the property; 
and that McKibben was suffocated and in a helpless condition, 
and unable for that reason to save any of the property.” The 
case cannot be said to be in any respect in point under the facts 
in the case at bar. 


The policy contains a stipulation that the “company shall not 
be liable for loss caused directly or indirectly * * * by ne- 
glect of the insured to use all reasonable means to save and pre- 
serve the property at and after a fire or when the property is 
endangered by fire in neighboring premises.” If it be conceded 
(which we do not decide) that the company may be held liable 
for the loss of a building where it is intentionally burned for 
the protection of other property, still it would seem plain that 
at least reasonable care should be exacted in order to minimize 
the loss as much as conditions will fairly permit of. As said in 
Thornton vs. Security Co. (C. C.) 117 Fed. 773: “Every policy- 
holder is bound to do all that he reasonably can, in case of fire, 
to preserve and protect the property insured, and cannot, there- 
fore, hold the company liable for loss which is traceable to a dis- 





Fire.] Citizens’ Mut. F. I. Co. vs. Conowingo Bridge Co. 909 


regard of that duty.” To the same effect is Phoenix Ins. Co. 
vs. Mills, 77 Ill. App. 546. The contention of respondent’s coun- 
sel that by the terms of the above stipulation the company is 
exonerated from liability only to the extent of loss caused by the 
failure of the insured to use all reasonable means to save the 
property is no doubt correct, but, as before stated, the proof 
conclusively shows that all the personal property might have been 
saved by the use of even slight diligence on Torbenson’s part. 
His conduct evinces a most flagrant and reckless disregard of the 
rights of the company, amounting to bad faith, if not actual 
fraud, and, if the plaintiff bank is responsible for his acts in 
failing to exercise diligence to save this property, then clearly 
no liability on defendant’s part exists. That plaintiff is thus 
responsible for Torbenson’s conduct we entertain no doubt. He 
was the sole representative of the bank present, and in effect he 
was the bank to all intents and purposes. If respondent’s conten- 
tion be sound on this phase of the case, such a stipulation in a pol- 
icy issued to a corporation would be utterly useless. Nor does 
section 5973, R. C., support respondent’s contention on this point. 
That section, as we construe it, has reference merely to the orig- 
inal cause of the fire and distinguishes between a loss resulting 
from a willful setting of the fire and one resulting from a fire 
caused through mere negligence of the insured or his agents or 
others. If the section applies here, then manifestly the grossest 
negligence of the insured, when a natural person, in failing to 
preserve the property at or after a fire, would not exonerate the 
company from liability, and such stipulations in our standard 
policies would therefore be nugatory. Clearly such could not 
have been the legislative intent. 

Judgment reversed, and the district court is directed to dismiss 
the action. 


COURT OF APPEALS OF MARYLAND. 


CITIZENS’ MUT. FIRE INS. CO. or Cecit County 


vs. 


CONOWINGO BRIDGE CO* 


FIRE INSURANCE—MISTAKE IN DESCRIPTION —ESTOPPEL 
TO OBJECT. 


The original policy insured an extension of plaintiff's main bridge de- 
scribed in the application as set one hundred feet from the main 
bridge, but plaintiff afterward lost the original policy, and applied 
for a duplicate, and, in the absence of the proper officers, an attorney 
in the insurance company offices without authority attempted to 


* Decision rendered, Nov. 17, 1911. 82 Atl. Rep. 372. 
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issue a duplicate, which described the insured property as being a 
part of the main bridge, and made the description a warranty. The 
company kept a record of its policies from which the description 
in the original policy could have been ascertained, and it knew 
after the main bridge was destroyed by fire that plaintiff claimed 
that the policy covered the property destroyed. Held that, even 
though the attorney did not notify the company that he issued a 
duplicate policy, and the record thereof made by the attorney did 
not show that it covered the main bridge, in view of the fact that 
the company could have discovered from its record the mistake 
in describing the property, it could not, four years after the is- 
suance of a duplicate policy, have it reformed in equity for a mistake, 
and hence the mistaken description was not a defense in an action 
on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141; 
Reformation of Instruments, Cent. Dig. §§ 119-121; Dec. Dig. § 32.) 


FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 

Where the pleadings admitted the execution of the fire policy sued on, 
evidence was not admissible under the general issue to show that 
the policy was not in fact executed by the company. 

(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


FIRE INSURANCE—ADMISSION OF EVIDENCE. 


Where the company was estopped from setting up the instrument de- 
scribed in a duplicate fire policy issued after the insured had lost 
the original, there was no reversible error in excluding from evidence 
the application for the original policy, when offered to show that the 
description in the duplicate policy resulted from a mistake. 


(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 

Evidence as to a witness’s belief as to the cause of the fire was properly 
rejected as immaterial in an action on a fire policy. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


FIRE INSURANCE—ACTION—ADMISSION OF EVIDENCE. 

Evidence by the president of the fire insurance company whose policy 
was sued on as to why he was not able to take up the adjustment 
of the insurance until after an election, as stated in a letter written 
by him after the fire, was properly rejected as immaterial. 


(For other cases, see Insurance, Dec. Dig. § 648.) 


FIRE INSURANCE—ACTION—ADMISSION OF EVIDENCE. 


Evidence of waiver of proof of loss by defendant fire insurance com- 
pany in other cases was properly rejected as immaterial. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


FIRE INSURANCE—FORFEITURE—WAIVER—KNOWLEDGE. 


Actual knowledge of a forfeiture of a fire policy by failure to file proofs 
of loss is not necessary to a waiver thereof, if the insurance com- 
pany should have known of the forfeiture, so that knowledge of 
failure to file proof of loss within thirty days after the fire, as re- 
quired by the policy, will be imputed to the president of a fire 
insurance company, where the company should have known_by 
exercising due diligence that the proof of loss had not been filed 
within that time. 


(For other cases, see Insurance, Dec. Dig. § 555.) 
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FIRE INSURANCE—WAIVER OF FORFEITURE—INTENTION. 


An insurance company which recognizes the validity of a fire policy 
with full knowledge of a forfeiture, or which acts so as to induce 
insured to reasonably believe that it does not intend to rely on the 
forfeiture, cannot afterwards assert that it did not intend to waive 
the forfeiture. 


(For other cases, see Insurance, Cent. Dig. 1382-1390; Dec. Dig. § 558.) 


Appeal from Baltimore Court of Common Pleas; Thos. 
Ireland Elliott, Judge. 

Action by the Conowingo Bridge Company against the Citi- 
zens’ Mutual Fire Insurance Company of Cecil County. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

See, also, 113 Md. 430, 77 Atl. 378. 


The following prayers were refused to defendant :— 

“(1) At the request of the defendant, the court instructs 
the jury that, under the uncontradicted evidence in this case 
and under the pleadings, there is no evidence legally sufficient 
to entitle the plaintiff to recover, and the verdict must, therefore, 
be for the defendant.” Refused. 

“(3) At the request of the defendant, the court instructs the 
jury that by the uncontradicted evidence in the case the plain- 
tiff failed to furnish proofs of loss within thirty days as re- 
quired by the policy, and therefore their verdict must be for the 
defendant, unless the jury find that the defendant has waived 
the failure to file proofs of loss within the time required, and 
the jury are further instructed they are not at liberty to find 
that the defendant did waive said breach of the conditions of 
the policy, unless they find that there was an intentional aban- 
donment of said breach by some authorized agent of the de- 
fendant company having knowledge of the forfeiture.” Re- 
fused. 

“(4) At the request of the defendant, the court instructs the 
jury that it appears from the uncontradicted evidence in this 
case that at the time that the witness William T. Warburton wrote 
the letter of October 26, 1907, to Thomas H. Robinson, the 
said Warburton did not know that the proofs of loss required 
to be furnished by the insured under the policy sued on had 
been furnished within thirty days as required by the policy; 
and, there being no evidence in this case legally sufficient to 
show any waiver by the defendant of the failure to furnish 
said proofs of loss other than said letter of October 27, 1907, 
therefore, their verdict must be for the defendant.” Refused. 

“(5) At the request of the defendant, the court instructs the 
jury that by the uncontradicted evidence the witness William 
T. Warburton had no express or implied authority to bind the 
defendant by waiving the failure to file proofs of loss within 
the time required by the policy; and, as all the acts alleged by 
the plaintiff to constitute evidence of a waiver occurred after 
the forfeiture of the policy by reason of the failure to file proofs 
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of loss within thirty days after the fire, the plaintiff is not en- 
titled to rely upon any apparent authority of the said Warbur- 
ton to waive said proofs of loss, there being no evidence in the 
case legally sufficient to show that the plaintiff was in any way 
misled to its prejudice by said alleged waiver by the said Warbur- 
ton, and their verdict must, therefore, be for the defendant.” 
Refused. 

“(6) At the request of the defendant, the court instructs the 
jury that a waiver by the defendant of the forfeiture of the 
policy by reason of the failure to file proofs of loss within 
thirty days means an intentional abandonment by the defendant 
of a known right that there is no evidence in this case to show 
that at the time the said William T. Warburton wrote the 
letter of October 26, 1907, he either knew of the forfeiture of 
the policy then existing, or intended to waive it, and therefore 
their verdict must be for the defendant, there being no evidence 
in this case other than the said letter legally sufficient to show 
any waiver by the defendant.” Refused. 


“(7) At the request of the defendant, the court instructs the 
jury that if they find that the witness William T. Warburton, 
president of the defendant company, had no actual authority 
from it to waive the plaintiff’s failure to file proofs. of loss 
within thirty days as required by the policy, and further find 
that the plaintiff was in no way misled to its prejudice by the 
correspondence between Thomas H. Robinson and William T. 
Warburton offered in evidence in this case, then there is no 
evidence in this case legally sufficient to show any waiver by the 
defendant of the plaintiff’s failure to file proofs of loss as re- 
quired by the policy.” Refused. ' 

“(8) At the request of the defendant, the court instructs the 
jury that if they find that the proofs of loss were received by 
the defendant’s secretary, Charles E. Warburton, on August 
6, 1907, and that thereupon the secretary called to the attention 
of the directors of the company the fact that the policy re- 
quirement as to furnishing proofs of loss thirty days after the 
fire had not been complied with, and was instructed by said 
directors not to waive said forfeiture, but that the company 
would insist thereon, and at the time of writing the letter of 
October, 1907, the president of the company, William T. War- 
burton, had no actual authority from the company to waive 
failure to file the proofs within the time required, and did not 
know at the time of writing said letter of said forfeiture, and 
did not learn thereof until on January 3, 1908, when he wrote 
the letter of that date offered in evidence, then there is no evi- 
dence in the case legally sufficient to show any waiver by the 
defendant of the failure of the plaintiff to file proofs of loss 
as required within the time required by the policy, and their 
verdict, must be for the defendant.” Refused. 

“(g) At the request of the defendant, the court instructs the 
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jury that by the true construction of the contract between the 
parties it consisted, not only of the policy 1392 offered in evi- 
dence, but also of the application No. 1376 therein referred to, 
and the by-laws of the defendant company also admitted in 
evidence, and that by the true construction of said whole con- 
tract it appears that the plaintiff intended to obtain insurance 
on the short bridge only, which by the uncontradicted evidence 
was not destroyed by the fire, and, there being no evidence in 
this case legally sufficient to show that the different description 
of the property on the policy form was requested or authori- 
zed by the plaintiff, the verdict must be for the defendant.” 
Refused. 

“(10) At the request of the defendant, the court instructs the 
jury that, by the true construction of the insurance policy re- 
ferred to in the declaration and offered in evidence by the plain- 
tiff numbered 1392, the insurance contract therein contained 
consisted, not only of said policy 1392, but also of the application 
in writing, No. 1376, therein referred to, and also the by-laws 
of the defendant company, and that it appears from said whole 
contract the minds of the parties never met.on the identity of 
the property to be insured, and the plaintiff, therefore, is not 
entitled to recover in a suit at law on said contract, and the 
verdict must, therefore, be for the defendant.” Refused. 


“(11) At the request of the defendant, the court instructs the 
jury that if it finds that the typewritten clause pasted on the 
policy reading, ‘other insurance permitted without notice until 
required’ was not placed thereon by the defendant, or by any 
agent or employee thereof, then their verdict must be for the 
defendant, the evidence being uncontradicted that there was 
other insurance on the main bridge at the time of the issuance 
of said policy sued on, and said policy distinctly providing that 
it should be void in case of other insurance on the property.” 
Refused. 


“(12) At the request of the defendant, the court instructs the 
jury that by the uncontradicted evidence the policy 1392 offered 
in evidence was first issued without any permission for other 
insurance indorsed thereon; that there is no evidence in this 
case legally sufficient to show that the phrase, ‘other insurance 
permitted without notice until required’ typewritten on the pol- 
icy by a separate sheet annexed thereto, was ever placed thereon 
by the authority of the defendant company; that by the uncon- 
tradicted evidence there was other insurance on the property 
destroyed by fire; that the policy 1392 distinctly provided that 
it should be void in case of other insurance, and therefore their 
verdict must be for the defendant.” Refused. 


Argued before Boyd, C. J., and Briscoe, Pearce, Thomas, 
Pattison, Urner, and Stockbridge, JJ. 
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Tuomas, J. 

This is the second appeal in this case. The suit is on a fire 
insurance policy for $3,000, and the property described in the 
policy is “that part of main Conowingo bridge across the Sus- 
quehanna river located in Cecil County.” 

It appears from the record in this case, as it did on the 
former appeal, that the Conowingo bridge extended from Har- 
ford County across the Susquehanna river to Cecil County, and 
consisted of what was called the “main bridge,’ which was 
1,328 feet long, and extended from the Harford County side of 
the river to a causeway, about 100 feet long, constructed on an 
island, and another bridge called the “short bridge,’ which was 
500 feet long, and extended from the other end of said cause- 
way to the Cecil County shore. Seven hundred and ninety-nine 
feet of the main bridge were in Harford County, and the re- 
maining 529 feet of the main bridge and the short bridge were 
in Cecil County. The main bridge was totally destroyed by fire 
on the 5th of June, 1907, and on the 8th of June the secretary 
of the appellee, the Conowingo Bridge Company, wrote to the 
secretary of the appellant, the Citizens’ Mutual Fire Insurance 
Company, notifying him that “the main structure of the Cono- 
wingo bridge located in Cecil and Harford Counties’”’ had been 
entirely consumed by fire, and that the loss was only partially 
covered by the insurance set out in the letter, amounting to 
$21,000, including the policy sued on. No reply to said notice 
was received by the appellee. On the 30th of July, 1907, 
Thomas H. Robinson, Esq., in whose hands the appellee had 
placed all of the policies for collection, wrote the president of 
the appellant, W. T. Warburton, Esq., stating that the several 
stock companies interested in said loss desired “to arbitrate the 
question of the value of the bridge,” and asking Mr. Warburton 
to advise him “whether or not” his company desired to partici- 
pate in the arbitration, but there does not appear that there was 
any reply to that letter. Proof of loss was mailed to the ap- 
pellant on the 5th of August, 1907, and received by ft on the 
6th of August, and on the 14th of October, 1907, Mr. Robinson 
wrote to the president of the appellant again, as follows: “My 
Dear Sir: The directors of the Conowingo Bridge Company 
requested me to ask you when they expect an adjustment of the 
insurance amounting to $3,000.00 in your company on the bridge 
that was recently destroyed by fire. Kindly let me hear from 
you and oblige, Very truly yours,” etc. To this letter the presi- 
dent of the appellant on the 26th of October, 1907, replied: 
“My Dear Sir: Your letter of the 14th inst., in reference to 
the insurance on Conowingo bridge, was duly received at my 
office. I have been almost constantly away from home, and I 
will not be able to take this matter up with you until after the 
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election, at that time I will write you fully upon the subject. 
Yours truly,” etc. On the 2d of January, 1908, Mr. Robinson 
wrote the president of the appellant, stating that he had for- 
gotten until again reminded by the directors of the bridge com- 
pany to take up with him the matter of the adjustment of the 
insurance in his company, and asking him when he could ex- 
pect a settlement, and in reply the president of the appellant 
wrote him, January 3, 1908, as follows: “Your letter has just 
been received in regard to the claim of the Conowingo Bridge 
Company for insurance. There is no proof of loss submitted 
by the company according to the terms of its policy, and the 
directors have nothing to act upon,” etc. Mr. Robinson im- 
mediately replied to this letter, expressing surprise that the 
appellant should take such a position, and stating that, if the 
appellant intended to stand upon such a technical point, it should 
have notified him before, as he “had relied upon the matter 
being adjusted without difficulty,” and that he was the cause 
of any delay in furnishing proof of loss. 


The appellant having refused to pay the insurance, suit was 
brought and the case was finally moved to the Court of Common 
Pleas of Baltimore City, where the first trial resulted in a ver- 
dict for the plaintiff, appellee, for the amount of the policy 
and interest. On appeal this court sustained the rulings of the 
court below on the pleadings, and held that there was no error 
in its rulings admitting in evidence the policy sued on, proof 
of loss and the letters to which we have just referred, or in the 
granting of plaintiff’s first and third prayers and the rejection 
of defendant’s prayers, but because of the error in the granting 
of plaintiff's second prayer the judgment was reversed and the 
case was remanded for a new trial. At the second trial the 
defendant, on the 7th of February, 1911, filed its tenth plea for 
defense upon equitable grounds, to which the plaintiff demurred, 
and the demurrer was sustained. During the trial the defendant 
reserved twenty-eight exceptions, the first twenty-six of which 
were to the rulings of the court below on the evidence, the 
twenty-seventh to the granting of the plaintiff’s three prayers 
and the rejection of the first, third, fifth, sixth, seventh, eighth, 
ninth, tenth, eleventh, and twelfth prayers of the defendant, 
and the twenty-eighth is to the refusal of the court below to 
rule that a certain part of the argument of counsel for the 
plaintiff before the jury was improper. The verdict and judg- 
ment being for the plaintiff, the defendant has again appealed. 

Defendant’s tenth plea alleges: That the defendant was a 
mutual company, and that under its by-laws policies could only 
be issued upon applications in writing, on forms provided by 
the company, containing a description of the property. That 
on the 10th of February, 1907, the plaintiff, by its president, 
C. C. Caldwell, applied in writing, on an authorized form, “for 
insurance on the following described property: $3,000 on their 
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single track, wooden bridge about 500 feet long, covered with 
shingles, set 100 feet distant from main bridge, on the east side 
of the Susquehanna river, Cecil County, Maryland. Privilege 
to make repairs and to carry over, attach and maintain tele- 
graph wires on said bridge. Other insurance permitted.” That 
said application further provided that the applicant agreed that 
the statements made therein were true, and that the application 
should “constitute a part of the policy to be issued thereon and 
a warranty by the insured, and that the insured” would “accept 
said policy subject to the provisions of” the “charter, by-laws, 
rules, and regulations” of the company. The plea further al- 
leges that “said application was number ‘1376’ and an insurance 
policy was issued on or about said February 10th, 1907, to run 
for a period of five years thereafter by the secretary of the 
company in exact accordance with said application. And there- 
after, on or about the 28th day of March, 1907, the president 
of the plaintiff company called at the office of the defendant 
company, inquiring for the secretary (who was then confined 
to his room with typhoid fever), and met Mr. Henry A. War- 
burton, an attorney at law having his office in the same room as 
that of the fire insurance company, who then informed the 
said Caldwell that the secretary was sick and absent, and Cald- 
well stated that he had come to see about some insurance on the 
Conowingo bridge. The said Warburton replied that he could 
not issue insurance, but that application would have to be made 
to the directors, and then Caldwell stated that he did not wish 
a new policy, but that he had lost or mislaid a policy which had 
been issued and desired to obtain a copy or duplicate; and 
thereupon the said Warburton, having access to the policy forms 
in the same room, and desiring to accommodate Mr. Caldwell, 
undertook to make up and issue a duplicate policy, being the 
paper referred to in the declaration as ‘Policy No. 1392,’ wherein 
the property was described as follows: ‘To the following prop- 
erty herein described (and also described in application No. 
1376.)’ But that on the typewritten form pasted on said policy 
so delivered by the said Warburton to the said Caldwell, by 
mistake, the property was described as follows: ‘$3,000 on the 
part of main Conowingo bridge, across the Susquehanna river 
located in Cecil County, Maryland.’ And by the printed con- 
ditions of said policy so made up and delivered by the said 
Warburton it was further provided: ‘If any application, survey, 
plan, or description of property be referred to in this policy, 
it shall be a part of this contract and warranty by the insured.’ ” 

Said plea further alleges “that the said Henry A. Warburton 
was not an officer or agent of the defendant, and had no au- 
thority whatever to make or change the contract of insurance 
existing between the parties, and intended only to deliver a copy 
or duplicate of the original policy stated by the said Caldwell 
to have been lost or mislaid to cover the unexpired portion of 
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the term of five years from which the policy had originally been 
written. The said Warburton then and there stamped the pol- 
icy register of the company on the page showing its issuance 
with the following note ‘Duplicate.’” That “at the time of 
issuing said writing the names of the president and secretary 
of the company were affixed thereto by a stamp, and were not 
signed by these officers, and no new application was filed by 
the plaintiff, or the said Caldwell for it, and no new premium 
was paid; and it was not the intention of the parties to make 
a new contract, but the description on the policy form above 
referred to was a mistake, which was occasioned by reason of 
the said Warburton’s unfamiliarity with the original transac- 
tion, and the plaintiff did not intend to change the contract, and 
the mistake was, therefore, mutual, or the plaintiff’s conduct, 
if said mistake was noticed by it, was inequitable in not calling 
the same to the attention of said Warburton.” That “the said 
Warburton, regarding his action in the matter as a clerical one 
only, did not call the same to the attention of the secretary of 
the company, and such mistake was not discovered by any 
agent, officer, or employee of the defendant company until on or 
about January 27, 1911, when, on a conference between the 
president of the company and its counsel preparatory to a sec- 
ond trial of the case, a request was made by said counsel for 
the application referred to in the policy sued on, and the original 
application, which was then and had long been on deposit in a 
bank in Elkton, was procured and the mistake then first dis- 
covered.” That “said application was not produced at the first 
trial of the case, and its provisions were not known at that 
time to the counsel that tried the case for the defendant.” 


[1] In so far as the plea attempts to set up the alleged mistake 
in the description of the property as a defense, it is defective, 
in that, while it charges that the mistake was not known to the 
defendant until about the 27th of January, 1911, it nowhere shows 
that the defendant, in the proper conduct of its business, could 
not have discovered the mistake before the loss occurred and 
before the first trial of the case. The defendant no doubt kept 
a record of all policies issued by it; indeed, the plea alleges 
that it had what was called a “policy register,” and from that 
record, as well as from the application, which, according to the 
plea, contained a description of the property insured, and which 
are retained by the company, the property covered by any policy 
could have been readily ascertained. Admitting that Henry A. 
Warburton did not notify the defendant of the issuing of the 
duplicate policy, and even if we go further than the plea re- 
quires, and admit that the record of it made by him did not 
disclose that the policy sued on covered the main bridge, after 
the fire, which occurred on the 5th of June, 1907, the defendant 
knew the plaintiff claimed that its policy covered the property 
destroyed, and by reference to its papers and records would have 

Vol. XLI.—68. 
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at once discovered the alleged mistake upon which it now relies. 
After a delay of nearly four years with full knowledge of the 
alleged mistake, or what amounts to the same thing, with the 
means of discovery at hand, and after a loss, and after the case 
has been once tried, and payment has been refused and suit 
has been defended upon other grounds, the defendant would 
have no standing in a court of equity to have the mistake cor- 
rected and the policy reformed, and, unless a plea of this kind 
presents a case that would entitle the pleader to relief in a 
court of equity, it must be bad as a defense on equitable grounds 
in a court of law. 


[2] In order to correct a mistake and reform a contract, the 
application to a court of equity must be made without unreasona- 
ble delay, and the time in which relief should be sought begins 
to run from the time the mistake was discovered or could have 
been discovered by the use of due diligence. Keedy vs. Nally, 
63 Md. 311. 

[3,4] So apart from any other consideration the demurrer 
to the plea, for the reason stated, was properly sustained, and, 
as it was decided on the former appeal (113 Md. 430, 77 Atl. 
378) that, under the pleadings in the case, the execution of the 
policy sued on was admitted, the facts alleged in the plea were 
not admissible under the general issue plea for the purpose of 
showing that said policy had not been executed by the defendant, 
nor could they be introduced for the purpose of contradicting 
or varying the terms of the contract by showing that the parties 
intended it to cover a different property from that described 
in the policy. The case of Fifer vs. Clearfield Coal Co., 103 
Md. 1, 62 Atl. 1122, and United Rys. Co. vs. Wehr, 103 Md. 
323, 63 Atl. 475, cited by counsel for the appellant, do not warrant 
the admission of the evidence referred to in this case. In the 
former case Judge Page referred to the allegations of the narr. 
that the appellant “entered into a written contract with the ap- 
pellee, by Rogers, Holloway & Co., agents of the appellees duly 
authorized by them to execute said contract in its behalf,” and 
said: “The failure of the appellee to make denial of the exe- 
cution of the contract as set out in the declaration had the effect 
only of relieving the appellant of proving it, but it did not admit 
that Rogers, Holloway & Co. were the agents of the” appellee 
“with authority to bind them as charged in the narr. That was 
put in issue by the pleas, and was open for proof as any other 
fact that had been alleged.” In the latter case, where the offer 
of the appellee to the appellant was to buy “all the old material 
which you have for sale,” etc., the court held that parol evidence 
was admissible to show what material was referred to. Here 
the evidence rejected was offered either for the purpose of 
showing that the policy sued on had not been executed, or for 
the purpose of contradicting the plain and unambiguous terms 
of the contract by showing that the defendant did not intend 
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to insure the property described in the policy. What we have 
just said disposes of the seventh, eighth, ninth, tenth, nine- 
teenth, twentieth, twenty-second, and twenty-third exceptions. 

[5] The appellant was not injured by the refusal of the 
court below to allow it to introduce application “No. 1376” 
in evidence, and there was, therefore, no reversible error in the 
ruling in the twenty-first exception. The only purpose for which 
it was offered was to show that the description of the property 
in the policy was the result of a mistake, and that the policy was 
intended to cover the property described in the application. The 
policy contains an accurate description of the property de- 
stroyed by the fire, and a statement that the property is also 
described in “application No. 1376.” While the application was 
made in one sense a part of the contract, the policy was pre- 
pared, executed, and delivered by the appellant and accepted 
by the appellee, and, if there is a mistake in the policy, it was 
the fault of the appellant, and cannot, under the circumstances 
disclosed by the record, be set up as a defense to this suit. It 
was said in Planters’ Mut. Ins. Co. vs. Deford, 38 Md. 382, 
that it has been held in many well-considered cases that, “when- 
ever the breach of warranty or representation can be fairly 
attributed to the fault of the agent of the company, the latter 
will not be allowed to set up such breach as a defense to an 
action on the policy.” See, also, Md. Fire Ins. Co. vs. Gusdorf, 
43 Md. 513, 514, and Monahan vs. Mutual Ins. Co., 103 Md. 
145, 63 Atl. 211, 5 L. R. A. (N. S.) 759. 

The first, fourth, fifth, sixth, eleventh, and twelfth exceptions, 
and exception 1 A, relate to the rulings of the court below 
admitting in evidence the policy sued on, the letters to which we 
have referred and the proof of loss, and to the refusal of said 
court to allow the defendant to prove by the president of the 
appellant that he was not authorized to waive the failure of the 
plaintiff to furnish proof of loss within the time provided by 
the policy and were disposed of on the former appeal. 

[6] Moreover, the court below, by the plaintiff’s first prayer, 
instructed the jury that they were not to consider the statements 
contained in the proofs of loss as evidence “of the fact or ex- 
tent of the plaintiff's loss,” etc., hence the appellant was not 
injured by the admission of the proof of loss. We see no 
objection to the evidence referred to in the second exception. 
It was necessary to prove the amount of insurance on the prop- 
erty in order to show the extent of the appellant’s liability under 
the terms of the policy. 

[7, 8] The third exception is to the refusal of the court 
below to allow the witness to state his belief as to the cause 
of the fire, and the fourteenth exception is to its refusal to 
allow the president of the appellant to state why he was not.able 
to take up the matter referred to in his letter until after the 
— This evidence was immaterial, and. was properly re- 
jected. 
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[9] The president, having been asked if it was the custom 
of mutual companies not to insist upon compliance with the pro- 
vision in regard to the time of filing proof of loss, and having 
stated that he could only “speak in reference” to his own com- 
pany, was asked if his company had ever waived the failure to 
file proof of loss within the time required by the policy, and 
if he had ever waived the failure to furnish the proof of loss 
within the required time, and the seventeenth and eighteenth 
exceptions are to the refusal of the lower court to permit these 
questions to be asked. What the company or the witness did 
or did not do in other cases was immaterial, and the evidence 
offered was properly excluded. 


[10] The fifteenth exception is to the refusal of the lower 
court to allow the president of the appellant to state what matter 
he referred to in his letter to Mr. Robinson, and there was no 
error in the refusal of that court to allow the question to be 
answered. The letter, when read in connection with the letter 
to which it was a reply, and which was in evidence, speaks for 
itself. 

[11] The thirteenth and sixteenth exceptions are to the re- 
fusal of the court below to permit the president of the defendant 
to testify that he did not know at the time he wrote the letter 
of October 26th that proof of loss had not been furnished within 
the time specified, that he did not learn of it until January 3, 
1908, and that ‘‘he did not intend in writing” said letter to waive 
the failure of the plaintiff to comply with said provision of the 
policy. On the first appeal (113 Md. 444, 77 Atl. 383), Judge 
Briscoe, speaking of the letters to which we have already re- 
ferred, said: “Upon the proof set out in these letters and the 
other evidence in the case, we think there was ample evidence 
to constitute a waiver,” - While it may be admitted that a party 
cannot be said to have waived an objection or forfeiture of 
which he had no knowledge, actual knowledge of the forfeiture 
is not always necessary. In this case the appellant knew that the 
proof of loss had not been furnished within the thirty days 
specified in the policy, and its president, while acting for the 
company, must be charged with the same knowledge. If the 
appellant, after it received the proof of loss, had, through its 
president, offered to settle the insurance, it would not for a 
moment be contended that it would escape the consequence of 
its conduct by showing that its president did not know of the 
forfeiture. In the case of Knights of Pythias vs. Kalinski, 163 
U. S. 289, 16 Sup. Ct. 1047, 41 L:; Ed. 163, Mr. Justice Brown 
said: “Granting that the continued receipt of premiums or as- 
sessments after a forfeiture has occurred will only be construed 
as a waiver when the facts constituting a forfeiture are known 
to the company (Insurance Co. vs. Wolff, 95 U. S. 326, 24 L. 
Ed. 387; Bennecke vs. Insurance Co., 105 U. S. 355, 26 L. Ed. 


990), this is true only of such fact: are peculiarly within the 
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knowledge of the insured. If the company ought to have known 
of the facts, or with proper attention to its business would have 
been apprised of them, it has no right to set up its ignorance as 
an excuse.” The same principle was announced and applied in 
the case of Monahan vs. Mut. Ins. Co., supra, where Chief Judge 
McSherry, after quoting from the Kalinski case, says: “It can- 
not be doubted that the company ought to have known the names 
of the persons upon whose lives it carried risks; and it is ob- 
vious that a proper attention to its business would have apprised 
its officers of those names, and consequently it has no right to 
set up its voluntary and censurable ignorance of those names as 
an excuse for not knowing that a prior policy had been issued 
by it on the life of Mary J. Marion.” 

[12] Nor can the appellant change the result of the conduct 
of its president by evidence of his secret intention. In 4 Wig- 
more on Evidence, p. 3391, the learned author cites the case of 
Indianapolis vs. Kingsbury, 101 Ind. 201, 213 (51 Am. Rep. 
749) in which the court said: ‘‘We fully agree with counsel for 
the appellees that an essential element of dedication is the intent 
of the owner to devote his land to a public purpose, and we un- 
hesitatingly affirm that without such an intention it is impossible 
that there should be a valid dedication. But the intention to 
which courts give heed is not an intention hidden in the mind of 
the landowner, but an intention manifested by his acts. It is 
the intention which finds expression in conduct, and not that 
which is secreted in the heart of the owner, that the law regards.” 
[f an insurance company, with full knowledge of the forfeiture 
of a policy, recognizes the validity of the policy, or so acts as 
to lead the insured to reasonably believe that it does not intend 
to rely upon the forfeiture, it cannot afterwards say that it did 
not intend to waive the forfeiture. Rokes vs. Amazon Ins. Co., 
51 Md. 512, 34 Am. Rep. 323; Lineweaver vs. Slagle, 64 Md. 
465, 2 Atl. 693, 54 Am. Rep. 775; Jarrell vs. Young, 105 Md. 
280, 66 Atl. 50, 23 L. R. A. (N. S.) 367, 12 Ann. Cas. 1; Titus 
vs. Glens Falls Ins. Co., 81 N. Y. 410; Replogle vs. American 
Ins. Co., 132 Ind. 360, 31 N. E. 947; Insurance Co. vs. Norton, 
96 U. S. 234, 24 L. Ed. 689. 

The twenty-fourth exception is to the refusal of the court 
below to allow the secretary of the appellant to answer the ques- 
tion, “To whose attention did you bring the subject?’ (proof of 
loss) and is disposed of by what we have said in regard to the 
thirteenth and sixteenth exceptions. 

[13] The twenty-fifth and twenty-sixth bills of exception in- 
clude several exceptions in each bill of exception, and the ex- 
ceptions will not, therefore, be considered by this court. Tall 
vs. Steam Packet Co., 90 Md. 248, 44 Atl. 1007, 47 L. R. A. 
120; Junkins vs. Sullivan, 110 Md. 539, 73 Atl. 264. 


We do not find in the twenty-eighth exception any ground 
for the reversal of the judgment in chis case. In the case of 
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Esterline vs. State, 105 Md., this court, on page 638, 66 Atl., 
on page 272, adopts the statement of Mr. Justice Brown in 
Dunlop vs. United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 
L,. Ed. 799: “If every remark made by counsel outside of the 
testimony was ground for reversal, comparatively few verdicts 
would stand, since in the ardor of advocacy, and in the excite- 
ment of trial, even the most experienced counsel are occasionally 
carried away by the temptation.” 

[14] It is, of course, the duty of counsel in their argument 
before the jury to keep within the record and the instructions 
of the court, but such matters must be left largely to the dis- 
cretion of the trial judge. B. O. R. R. Co. vs. Boyd, 67 Md. 
32, 10 Atl. 315, 1 Am. St. Rep. 362. 

[15] The argument objected to is the statement to the jury 
“that it was not fair to sneak into a contract a provision re- 
quiring proofs in thirty days in small diamond type.” By the 
granted instructions the jury were required to find a waiver 
of the failure to furnish proof of loss within the thirty days men- 
tioned in the policy before the plaintiff could recover and with 
that instruction and with the policy before them we do not see 
how they could have been misled by the argument complained 
of, even if it be conceded that counsel ventured beyond the 
proper limits, which, however, we do not decide. 

This brings us to the rulings of the court below on the prayers. 
Plaintiff’s first and second prayers were approved by this court 
on the first appeal, and the appellant has abandoned its excep- 
tion to the third prayer. The reporter is requested to set out the 
rejected prayers of the defendant. Defendant’s first, third, fifth, 
sixth, seventh, eighth, ninth, and tenth prayers are disposed of 
by what we have said in regard to the rulings of the court below 
on the evidence. 

[16] The defendant’s eighth, ninth, and tenth prayers are also 
objectionable because they are based upon evidence which was 
excluded by the court below. The defendant’s eleventh and 
twelfth prayers present the proposition that the permit for other 
insurance pasted on the policy sued on was not attached thereto 
by the appellant, and that the policy was, therefore, avoided 
by other insurance on the property. The answer to this conten- 
tion is that the permit was attached to and was a part of the pol- 
icy offered in evidence at the first trial of the case, and on the 
former appeal this court held that the execution of the policy was 
admitted by the pleadings. 

Finding no reversible error in any of the rulings of the court 
below, the judgment appealed from will be affirmed. 

Judgment affirmed, with costs. 





State vs. Smith. 


SUPREME COURT OF WISCONSIN. 


STATE 
vs. 


SMITH.* 


AGENTS—AUTHORITY—STATE LICENSE—FAILURE TO OB- 
TAIN. 


Failure of an insurance company to secure the authority of the Com- 
missioner of Insurance for its agents, under St. 1808, § 19456 
penalizing the doing of business by a foreign insurance company in 
the state other than through agents duly authorized by the Com- 
missioner of Insurance, does not relieve the insurer from liability 
on policies issued contrary to the statute. 


(For other cases, see Insurance, Cent. Dig. § 29; Dec. Dig. § 24.) 


Error to Municipal Court, Racine County; Wm. Smieding, 
Jr., Judge. 

Bertha Smith was convicted of willfully burning an insured 
building with intent to injure the insurer, and she brings error. 
Affirmed. 

The plaintiff in error was convicted of having violated § 4405, 
Stat. 1908, prescribing puishment for willfully burning any 
building which shall, at the time thereof, be insured against loss 
or damage by fire, with intent to injure the insurer. 

Plantiff in error obtained insurance, in due form, on her 
dwelling house, through an agent. The policy was made on a 
printed blank signed by the officers of the company in the usual 
way and countersigned by such agent. The latter testified, 
without objection, that he was such agent to do such business 
at the time the policy. was issued. There was no affirmative 
evidence as to whether the company was licensed to do business 
in this state. During the policy period the building was injured 
by fire. Prior thereto a judgment of foreclosure of a me- 
chanic’s lien on the building had been entered and some pro- 
ceedings, taken in regard to the enforcement thereof. Between 
the time of such entry and the fire the accused removed most 
of her furniture from the building and absented herself there- 
from, in general, except nights. She had the policy of insur- 
ance in her possession when the fire occurred and retained it 
thereafter though asked therefor. There was evidence tending 
to prove that she supposed the insurance on the building to be 
enforceable when the fire took place. The cause was submitted 
to the jury on the evidence, resulting in a conviction and sen- 
tence. 


* Decision rendered, March 12, 1912. 134 N. W. Rep. 1123. 
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Joun H. Paut, for Plaintiff in Error. 
L. H. Bancrort, Atty. Gen., RUSSELL JACKSON, and WILLIAM 
W. Storms, Dist. Atty., for the State. 


MARSHALL, J. (after stating the facts as above). 

The cause involves a few questions which may well be briefly 
answered. 

[1] Was it essential to prove that the insurance was under 
a valid policy? That is ruled in the negative by Parb vs. State, 
143 Wis. 561, 128 N. W. 65. It is considered that no time need 
be spent justifying the decision in that case. It may be regarded 
as now considerately affirmed. 

[2] Did the court err in permitting the insurance policy to 
be received in evidence without proof that the company was 
licensed to do business in this state? That is also ruled in the 
negative by Parb vs. State, supra. If plaintiff in error received 
the policy as the contract of the company and relied thereon 
up to and inclusive of the time of the fire and purposed, at such 
time, to recover thereon, that was sufficient as regards the stat- 
ute, section 4405. Moreover, as suggested, the company was 
liable regardless of whether it offended against the statute in 
doing business here without being licensed. 

[3] Was the oral evidence of the person who countersigned 
the policy as agent and delivered it, that he was the company’s 
agent, competent to show authority in that regard? The fact 
of agency may be established by oral testimony of the agent 
where his appointement is not in fact in writing, or required 
to be. O’Connor vs. Hartford Fire Ins. Co., 31 Wis. 160; 
Roberts et al. vs. Northwestern National Ins. Co., 90 Wis. 210, 
62 N. W. 1048. 

[4] There is no written law requiring, as between an insur- 
ance company and third persons agency appointments to be in 
writing. Section 1945e penalizes the doing of business by a 
foreign insurance company in this state other than through 
agents duly authorized by the Commissioner of Insurance. The 
purpose of that is not to protect insurance companies. Failure 
to comply therewith by a company does not relieve it: from lia- 
bility upon its policies issued contrary to the statute. That 
sufficently answers the foregoing questions, but it might have 
been well passed with the suggestion that the evidence was re- 
ceived without objection. 

It is said that the policy was void when the fire occurred be- 
cause of a provision therein that, in case of the entry of a judg- 
ment of foreclosure and sale, the insurance shall become void. 
Counsel does not correctly quote from the policy. The lan- 
guage is this: The insurance shall be void in case of foreclosure 
proceedings “under any mortgage or trust deed.” There were 
no such proceedings. Moreover, it was sufficient for the case, 
as before indicated, if plaintiff in error hold the policy at the 
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time of the fire supposing it to be enforceable, and fired the 
building intending to rely upon the policy contract for indem- 
nity. 

Judgment affirmed. 


SUPREME COURT OF OKLAHOMA. 


TRAVELERS’ FIRE INS. CO. or Pine Biurr, ArK., ET AL. 
VS. 


MERCER.* 


FORFEITURE OF POLICY—DEFAULT IN PREMIUM NOTE. 

A provision in a contract of insurance that provides that where a note 
given for a premium is not paid when due that the failure to pay 
shall work a forfeiture of the contract is a valid one, and will be 
enforced. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 

DEFAULT IN PREMIUM NOTE—FORFEITURE. 


Where an application for insurance contains a clause providing that, 
in case a note is given for premium and is not paid when due, it 
shall work a forfeiture of the policy, but the policy of insurance 
later issued contains a provision, in effect, that, when any premium 
has not been paid in cash, the contract of insurance may be termin- 
ated on notice to the insured, held, that the provision in the policy 
modifies the forfeiture clause in the application, to the extent that 
notice to the insured is necessary before a forfeiture can be de- 
clared. 


(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353.) 


Commissioners’ Opinion, Division No: 2. Error from Wag- 
oner County Court; W. T. Drake, Judge. 

Action by J. W. Mercer against the Travelers’ Fire Insurance 
Company of Pine Bluff, Ark., and another. Judgment for 
plaintiff, and defendants bring error. Affirmed. 


S. V. O’HarE and Farrar L. McCain, for Plaintiffs in Error. 
SUTHERLIN, THIGPEN & SPONSLER, for Defendant in Error. 


Brewer, C. 
This is a suit on an insurance policy for loss by fire. The 
cause was tried on the 26th day of May, 1909, to a jury, in the 
county court of Wagoner County. The jury returned a verdict 


* Decision rendered, Jan. 16, 1912. 122 Pac. Rep. 134. Syllabus by 
the Court. 
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of $950. The plaintiff entered a remittitur of $74.50, the 
amount due by him to the company for premiums, and judg- 
ment was rendered in the sum of $875.50. Motion for new trial 
was filed and overruled, exceptions saved, and the defendants 
as plaintiffs in error bring this cause here for review. 


The plaintiffs in error present, at the beginnng of a very able 
brief, the sole question to be determined in this case, in the 
following words: “The contentions of the plaintiffs in error 
may be reduced to and practically summarized in one, i. e., that 
the court below could not render judgment, and the defendant 
in error could not in any event recover judgment for the rea- 
son that the notes given in payment of the policy sued on were 
due and unpaid at the date of the loss under the policy; in 
other words, that the failure to pay the notes ipso facto worked 
a forfeiture of the policy, and no recovery could be had, be- 
cause there was no policy in force at the date of the loss.” The 
policy in suit was issued May 9, 1908, and was for the term 
of one year. Some time, evidently prior to the date of the 
policy, the insured executed an undated application for insur- 
ance, and two promissory notes for the amount of the premium. 
The notes are also undated. On August 11, 1908, the property 
insured was destroyed by fire. 


One of the notes executed for premiums was past due and 
unpaid. The application for insurance contained the following 
provision with reference to unpaid premium notes: “* * * 
And, if any payment on the note or notes given in payment for 
premiums hereon be not paid when due, the policy shall be 
void until the same is paid, when it is to again attach.” The 
application is made the basis upon which the policy is to be 
issued in the following words: “* * * And this application 
may be referred to in the policy to be issued thereon, as a part 
of said policy and as the basis upon which said company shall 
issue the same.” And further provides: “This application 
shall not be construed as a contract of insurance as against said 
company, until the same shall be approved by said company, 
which approval shall be evidenced by the issuance and delivery 
of their policy,” etc. That the application, with the provisions 
and covenants contained in it, became part of the policy, is not 
disputed. But the theory of the defendant in error, and of the 
court at the trial below, was that the provision in the applica- 
tion relative to a forfeiture of the policy for failure to pay a 
premium when due was abrogated or at least modified, in the 
contract of insurance—the policy—issued after the receipt of 
the application, and which was delivered to, and accepted by, 
the insured with the modification so made. The policy contains 
the following provision relative to cancellation when premiums 
have not been made: “Where the consideration (premium) 
has not been actually paid in cash, this company shall have the 
right to terminate this contract at any time by notice of such 
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desire to the assured hereunder, and in which event the assured 
shall be liable to-this company for the premium earned on this 
policy at pro rata rate for the time the policy has been in force.” 
The defendant in error set up this provision of the policy, and 
testified without objection that the matter of the payment of 
the notes was explained to him by the agent; that he was in- 
formed this meant that he would be notified when his note was 
due; that he was never notified or demand made on him; that 
he did not know where his notes were held or where to pay 
them; that he was at all times able and willing to pay; that he 
had at all times cash balances of from $1,000 to $6,000 in the 
three banks in Wagoner, and that he relied on the provision in 
the policy as to notice before cancellation. Where a policy of 
insurance contains a provision that in case a note is given for 
premium, and the same is not paid when due, that the failure 
to pay shall work a forfeiture of the policy, the provision is a 
valid one, and will be upheld by the courts. And, where the 
application is made by its terms part of and the basis of the con- 
tract of insurance, the same rule will apply where the provision 
as to forfeiture is found in the application, provided the policy 
is silent on the subject, or has no provision abrogating or modi- 
fying the provisions of the application as to forfeiture. Iowa 
L. Ins. Co. vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 
204; Thompson vs. Ins. Co., 104 U. S. 252, 26 L. Ed. 765; 
Klein vs. Ins. Co., 104 U. S. 88, 26 L. Ed. 662; Fowler vs. 
Met. L. Ins. Co., 116 N. Y. 389, 22 N. E. 576,5 L. R. A. 805; 
Holly vs. Met. L. Ins. Co., 105 N. Y. 437, 11 N. E. 507; Black- 
erby vs. Cont. Ins. Co., 83 Ky. 574; Mandego vs. Life Ass’n, 
64 Iowa, 139, 17 N. W. 656, 19 N. W. 877; McIntyre vs. Mich. 
State Ins. Co., 52 Mich. 194, 17 N. W. 781. However in Baley 
vs. Homestead Fire Ins. Co., 80 N. Y. 23, 36 Am. Rep. 570, 
it is said, and the language has been quoted with approval by 
this court in Sullivan vs. Merc. Town Mut. Ins. Co., 20 Okl. 
472, 94 Pac. 681 (129 Am. St. Rep. 761): “When a clause in a 
contract is capable of two constructions, one of which will sup- 
port, and the other defeat, the principal obligation, the former 
will be preferred. Forfeitures are not favored, and the party 
claiming a forfeiture will not be permitted, upon equivocal or 
doubtful clauses or words contained in his own contract, to de- 
prive the other party of the benefit of the right or indemnity 
for which he contracted.” In the instant case we are of the 
opinion that the provision of the policy, in effect providing that, 
if the premium has not been paid in cash, the company shall 
give notice to the insured of its election to terminate the con- 
tract, is a modification of the forfeiture clause found in the 
application, to the extent’ that such notice was required before 
a forfeiture took place, and the proof showing absolutely that 
none was given, that the verdict of the jury is supported by 
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sufficient evidence, and that, therefore, the judgment of the 
trial court should be affirmed. 


PER CurIAM. 
Adopted in whole. 


——_—_+eo—__—_ 


SUPREME COURT OF SOUTH CAROLINA. 


FRINK 
US. 


NATIONAL MUT. FIRE INS. CO. et a* 


ANSWERS TO THE MERITS—EFFECT. 


A foreign insurance company admitted to do business in the state sub- 
mits itself to the jurisdiction of the courts of the state by answer- 
ing to the merits in an action on a fire policy issued in the state, 
though it has been previously dissolved in the state of its origin. 


(For other cases, see Insurance, Cent. Dig. § 1535; Dec. Dig. § 617.) 


FOREIGN INSURANCE COMPANIES — ACTIONS AGAINST 
AFTER DISSOLUTION. 

Under Civ. Code 1902, §§ 1790, 1866, subjecting foreign corporations doing 
business in the state to the laws of the state, and providing that cor- 
porations, though dissolved, shall continue to be bodies corporate to 
prosecute and defend suits by or against them, and to enable them to 
settle their affairs, a foreign insurance corporation admitted to do 
business in the state and issuing policies in the state may be sued on 
a policy issued to a citizen notwithstanding its dissolution in the 
state of its origin, and its liability may only be avoided in the manner 
prescribed by the policy. 

(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


TERMINATION OF POLICY—‘NOTICE”—REQUISITES. 

A notice within a fire policy stipulating for its cancellation on notice and 
repayment of unearned premiums is a personal notice, and a notice by 
publication requiring the filing of claims against insurer, a foreign 
corporation, in the state of its origin in proceedings for its dissolution, 
is insufficient, and the policyholder in the ‘state may sue the corpora- 
tion in the courts of the state, and obtain a judgment to be satisfied 
out of the securities deposited by insurer, as required by Civ. Code 
1902, § 1796. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4839-4844; vol. 
8, Pp. 7733-) 

Watts, J., dissenting. 


Appeal from Common Pleas Circuit Court of Richland 
County; Robert E. Copes, Judge. 

Action by L. I. Frink against the National Mutual Fire In- 
surance Company and Arthur C. Wakeley, its receiver. From 


* Decision rendered, March 11, 1912. 74 S. E. Rep. 33. 
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a judgment for defendants, plaintiff appeals. Reversed and 
remanded. 


Hunter A. Grspes for Appellant. 

Weston & Aycock, for Respondents. 

Fraser, J. 

One W. J. Kyser insured a dwelling house belonging to him 
with the respondent company for the term of thfee years in 
the sum of $350, and the loss was made payable to the appellant, 
L. J. Frink, as mortgagee. The insurance company was incor- 
porated under the laws of the state of Nebraska. The policy 
was issued on the 23d day of October, 1907. About the 18th day 
of February, 1909, the house was destroyed by fire. These facts 
are admitted by the defendant, but it alleged that it is not liable 
because that on the 4th day of December, 1907, under proper 
proceedings in the district court of Douglass County, Neb., the 
court having jurisdiction of the subject-matter, the said com- 
pany was declared to be insolvent, the defendant, A. C. Wakeley, 
appointed receiver, and it was further adjudged and decreed that 
the said National Mutual Fire Insurance Company be, and the 
same is hereby, dissolved; that Arthur C. Wakeley duly quali- 
fied as receiver, and took charge of the property. The defendant 
further alleges that by order of the court made on the 18th day 
of April, 1908, it was duly ordered and adjudged that all persons 
having any claims of any kind or nature against said National 
Mutual Fire Insurance Company should present the same to 
said receiver at Omaha, Neb., on or by the Ist day of August, 
1908; that true copies of said order of court were published in 
the newspapers of all states in which the National Mutual Fire 
Insurance Company had transacted business; that a true copy 
of said notice was published once a week for four weeks in the 
News and Courier of Charleston, S. C., prior to August 1, 1908, 
and that no demand was ever made by the plaintiff on his behalf 
on account of said claim prior to or by August 1, 1908. The de- 
fendant further alleges that it has had no legal existence of any 
kind and for any purpose since December 4, 1907, when it was 
dissolved, as above stated. 

[1] The defendant, by its answer, submitted itself to the 
jurisdiction of the court. To this answer the plaintiff demurred 
on the ground, first, that the allegations upon their face do not 
constitute a defense; second, that the facts stated in said alle- 
gation are irrelevant to the contract set forth in the complaint, 
and do not constitute a legal avoidance of liability thereunder. 
Upon this demurrer the cause was tried in the circuit court for 
Richland County, before his honor, Judge Robert E. Copes, at 
the spring term, 1911. His honor overruled the demurrer, dis- 
missed the complaint, and gave judgment for the defendant. 
The contract provides: “This policy shall be canceled at any 
time at the request of the insured; or by the company by giving 





930 Insurance Law Journal Vol. 41. [ May, 1912. 


five days’ notice of such cancellation. If this policy shall be 
canceled as hereinbefore provided, or become void or cease, the 
premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last renewal, this 
company retaining the customary short rate; except that when 
this policy is canceled. by this company by giving notice it shall 
retain only the pro rata premium.” The authorities in other 
states are conflicting, and there are none in this state bearing 
directly on the question, and this case will have to be decided 
on the general principles of law, as we deem them most appli- 
cable. 


[2] A corporation of one state has no right to transact busi- 
ness in another state without permission. The state of South 
Carolina has the right to impose such conditions upon foreign 
corporations that seek to do business here that its lawmaking 
department thinks wise and prudent for the protection of its 
citizens. In the case of John Hancock Mutual Life Ins. Co. vs. 
Warren, 181 U. S. 76, 21 Sup. Ct. 536, 45 L. Ed. 755, the Su- 
preme Court of the United States said: “The state prescribed 
the purposes of a corporation and the means of executing those 
powers. Their purposes and means are within the state’s con- 
trol. This is true as to domestic corporations. It has even a 
broader application to foreign corporations, and the state court 
has held that the statute was a condition imposed on the com- 
pany on doing business within the state. It was said of it that 
whatever its limitations were upon the power of contracting, 
whatever its discriminations were, they became conditions of 
the permit, and were accepted with it. [Authorities cited.] It 
was for the Legislature of Ohio to dispose of the public policy 
of that state in respect to life insurance, and to impose such con- 
ditions on the transactions of business by life insurance com- 
panies within the state as were deemed best.” 


[3] In the exercise of this right the Legislature provided (sec- 
tion 1790, Code of Laws S. C. 1902): “All and every such 
foreign corporation carrying on business or owning property in 
this state shall be subject to the laws of the same in like man- 
ner, as corporations chartered under the laws of this state.” 
Section 1796 provides “for the deposit with the proper officer of 
this state of a certificate of the official of some state of the 
United States, under his hand and official seal, that he holds on 
deposit, or in trust, for the benefit of all policyholders or mem- 
bers of such company or association securities worth at least 
one hundred thousand dollars, or in the absence of such capital 
or deposit, then with the State Treasurer of South Carolina valid 
securities aggregating ten thousand dollars or a bond for said 
amount, made by a solvent surety company, said treasurer shall 
be the judge of the validity of such securities and bond, which 
bond shall be conditioned to pay any judgment entered up in any 
court of competent jurisdiction in this state, upon a policy of 
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insurance issued-to any citizen of this state by any such com- 
pany, and said judgment shall be a lien upon such securities.” 
We must assume that the officer has done his duty and has the 
means at hand to enable the plaintiff to get his.money, if he can 
get his judgment. The securities are to be held to pay judg- 
ments of citizens of this state procured in the courts of this 
state. ‘This fund is not provided for the general creditors, and 
may or may not be available for them. 


[4] Section 1866 provides: “All corporations, whether they 
expire by their own limitation or be annulled by the Legislature, 
or otherwise dissolved, shall be continued bodies corporate for 
the purpose of prosecuting and defending suits by or against 
them and of enabling them to settle and close their affairs, to 
dispose of and convey their property and to divide their capital, 
but not for the purpose of continuing the business for which they 
were established.”” That means they cannot make new contracts, 
and cannot mean that the corporation is discharged from all lia- 
bility on existing contracts. “It can be sued” says the statute. 
The corporation itself has answered. Can it plead that it is 
dead? It can no more do so than a natural person. If the cor- 
poration can appear and answer, it must set up a valid defense. 
The contract of insurance provides a way in which its liabilities 
may have been avoided. 

[5] That a receiver has no extraterritorial authority is too 
well settled to require the citation of authority. It would have 
been an easy matter to have procured the appointment of a re- 
ceiver in this state. 


[6] For a cancellation, the contract required notice and repay- 
ment of unearned premiums. The defendant says notice was 
published in the News and Courier. This was an excellent way 
to give notice, if the proper steps had been taken to make it legal 
notice. 21 Am. & Eng. Ency. of Law, p. 586, says: ‘“(5) 
Statements Published in Newspapers.-—A notice, advertisement, 
or other statement published in a newspaper, if not made pur- 
suant to some statute or judicial order so as to have the legal 
operation of notice regardless of want of actual knowledge by 
the person to be charged, does not of itself afford implied or 
constructive notice to a person who is a subscriber to or habitual 
reader of that newspaper. In order to charge such person with 
notice of the fact or statement published, it must be proved that 
he actually read it; in other words, actual notice must be shown.” 
Unless some law can be found that makes such a publication 
notice, it is not notice. Notice must be personal unless other- 
wise provided by law. The defendant had or ought to have had 
knowledge of the residence of every policyholder, and could 
have tried, at least, to have given notice to every policyholder so 
that other insurance could have been secured. Here the order 
and notice required the claims to be filed in Omaha, Neb. It 
may be that, if legal notice had been given the policyholder of 
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the dissolution of the corporation before the loss occurred, that 
would have operated to cancel the policy, and limit the claim of 
the insured to the unearned premium. But in this case the order 
of dissolution does not provide for notice to the policyholder, 
and there is no allegation in the answer that any notice was 
actually received by him, or that constructive notice was given 
in accordance with any law of Nebraska or of this state. The 
laws of South Carolina provide the means of procuring payment 
of established claims of its citizens in this state, and, until that 
fund is exhausted, the citizen of this state is not required to go 
to a distant state. If this were not the law, then see the anoma- 
lous condition. The state of South Carolina has the right to 
make conditions upon which a foreign corporation may do busi- 
ness in this state. One of the conditions in abundant courtesy 
is that a foreign corporation may do business with our citizens 
upon filing a bond with surety for the protection of the citizens 
of this state. When the fund is most needed (the corporation 
insolvent), the whole matter is taken away, and the insolvency 
of the principal discharges the surety. 

The judgment of this court is that the judgment of the circuit 
court be reversed and the demurrer sustained, and that the cause 
be remanded to the circuit court for such further proceedings 
as may be necessary. 


Gary, C. J., and Woods and Hydrick, JJ., concur. 


Watts, J. (dissenting). 

I cannot concur in the opinion of the majority of the court. 
The only question before the court is whether the dissolution of 
the defendant corporation, and the appointment of a receiver 
therefor by a court of the state of Nebraska, the state which had 
created the corporation, terminated the outstanding policies of 
insurance, and rendered them nugatory. There is no question 
as to the facts. The insurance company had been dissolved and 
a receiver appointed at the time of the fire. The receiver was 
appointed on December 4, 1907, and the fire occurred on Feb- 
ruary 18, 1909. If the policy had been canceled from any cause, 
the company was not liable. My opinion is that when the in- 
surance company was, by an order of the court of competent 
jurisdiction of the state creating it, dissolved and put it in the 
hands of a receiver, the policy was -canceled. “It is well set- 
tled that an adjudication of insolvency or the appointment of a 
receiver for an insolvent company operates as a cancellation of 
all outstanding policies.” Commonwealth vs. Mass. Fire Ins. 
Co., 119 Mass. 45; 3 Cooley’s Briefs on the Law of Insurance, 
2810; Taylor vs. North Star Mutual Ins. Co., 46 Minn. 198, 48 
N. W. 772. “And the rule is not affected by the provisions in 
the policies requiring notice to be given to insured when can- 
cellation is desired by the company.” Reliance Lumber Co. vs. 
Brown, 4 Ind. App. 92, 30 N. E. 625. “The executory contracts 
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of a corporation become nugatory after it is forced into an in- 
voluntary liquidation and dissolution.” People vs. Ins. Co., 91 
N. Y. 174. “The effect of a valid cancellation is to relieve the 
insurer from all liability on the policy.” Albany City Fire Ins. 
Co. vs. Keating, 46 Ill. 394. When receiver was appointed all 
policies were canceled, and policyholders became creditors for 
any accrued claims they then had against the company, and at 
the time of the dissolution of the corporation and appointment 
of receiver the only claim plaintiff had against the defendant was 
for his unearned premium, and he is not suing for that. His 
fire loss was over fourteen months after the receiver was ap- 
pointed, and in my opinion his policy had been canceled. I 
think the decree of dissolution by the court in Nebraska is ef- 
fectual everywhere, and being dissolved there on December 4, 
1907, was dissolved in this state. 9 Am. & Eng. Ency. 908; 10 
Cyc. 1329. 
I think the judgment of the circuit court should be affirmed. 


UNITED STATES CIRCUIT COURT. 
E. D. Wasuinaton E. D. 


FINLEY 


vs. 


NEW BRUNSWICK FIRE INS. CO. (No. 1,528.)* 


RECISSION OF CONTRACT—ASSENT OF INSURED TO SUB- 
STITUTION OF POLICIES. 


Plaintiff held three insurance policies for $2,500 each on certain lumber, 
one of them issued by defendant, which instructed its agents to can- 
cel the same. On receipt of the instructions, the agents, assuming 
also to act for plaintiff, procured another policy for a like amount 
in another company, intending it as a substitute for defendant’s. 
On the next day the property was destroyed by fire. Plaintiff ac- 
cepted the new policy, and sued and recovered judgment thereon. 
Held, that by such acceptance he ratified the acts of the agents, and 
assented to the substitution, and could not recover from defendant, 
a its policy had not been formally canceled at the date of the 
Oss. 


(For other cases, see Insurance, Cent. Dig. § 506; Dec. Dig. § 234.) 


At Law. Action by J. D. Finley against the New Brunswick 
Fire Insurance Company. Judgment for defendant. 


HENLEY, ZENT & Cannon, for Plaintiff. 
Happy, WINFREE & HinpMan, for Defendant. 


* Decision rendered, Oct. 27, 1911. 193 Fed. Rep. 195. 
Vol. XLI.—59. 
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Rupkin, D. J. 

This is an action on an insurance policy. On and prior to the 
20th day of August, 1910, the plaintiff was the owner of certain 
mill products, described in the policy as follows :— 

“Lumber of every description, their own or held by them in 
trust or on commission, or sold but not removed, situate on lots 
six and seven and the east %4 of the southwest quarter of section 
six, township 31, north of range forty-five, E. W. M. at Graham 
Mill, about seven miles from Newport, Wash.” 


On the above date this property was covered by two policies 
of insurance in the sum of $2,500 each, expiring on the 19th day 
of May, 1911, and by a third policy in a like sum, issued by the 
defendant company, expiring on the 13th day of June, 1911. 
Rogers & Rogers of the city of Spokane were local agents for 
the defendant company, and for many years had represented 
the plaintiff in looking after his insurance business in a limited 
way. The scope of their authority as agents for the plaintiff is 
not definitely fixed by the testimony, and I deem it unnecessary 
to determine that question at this time, in view of the conclusion 
I have reached as to other questions involved in the case. 


On the 16th day of August, 1910, the president of the de- 
fendant company wrote Rogers & Rogers at Spokane, instructing 
them to take up the policy in suit and return the same to the 
home office at San Francisco, for the reason that the company 
was unable to write any lumber yards outside of the city limits 
of Spokane proper, unless the policy form carried the three- 
fourths value clause. This letter was received by Rogers & 
Rogers on the morning of August 20th. Thereafter, and on the 
same day Rogers & Rogers, assuming to act for the plaintiff, 
took out a fourth policy in the Western Empire Insurance Com- 
pany for the sum of $2,500, covering the same property. On 
the following day the property was destroyed by fire. Two days 
later Rogers & Rogers tendered the last-named policy to the 
plaintiff, informing him at the same time that they had been in- 
structed to cancel or take up the policy in suit. The plaintiff 
informed them that the property had already been destroyed by 
fire and refused to accept the Western Empire policy, referring 
the agents to his attorney. The policy was then tendered to the 
attorney, who was given substantially the same information. 
The Western Empire policy was thereafter delivered and ac- 
cepted by the plaintiff. 

On or about September 1, 1910, proofs of loss were furnished, 
fixing the sound value of the property at $4,935.18, and appor- 
tioning the loss between the four companies on the basis of $1,- 
233.80 to each policy. 

On the 13th day of October, 1910, the defendant company de- 
nied liability, and this action was thereafter commenced. An 
action was also commenced on the Western Empire policy in the 
superior court of Spokane County, and a judgment was there 
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given in favor of the plaintiff for its proportionate share of the 
loss. The present action is to recover the portion charged or as- 
signed to the defendant company. 


The sole defense interposed is that the policy in suit was 
canceled and superseded by the Western Empire policy, which 
the plaintiff accepted and entered suit upon. 

As already stated, the testimony tending to show the exact 
authority vested in Rogers & Rogers as agents for the plaintiff 
on the 20th day of August, 1910, is indefinite rather than con- 
flicting. This much, however, is clear. The Western Empire 
policy was taken out by Rogers & Rogers, assuming to act for 
the plaintiff, for the purpose of replacing the policy in suit, 
which they had beén instructed to take up and return, and not 
for the purpose of increasing the amount of insurance already 
on the property. This object or purpose was made known to 
the plaintiff before he accepted and brought suit on the Western 
Empire policy. The facts and circumstances in the case fully 
demonstrate this. On the morning of August 20th the prop- 
erty was insured in the sum of $7,500, or in one and one-half 
times its full or sound value; the plaintiff had not applied for 
further insurance, and did not know that such an application 
had been made in his behalf. The new policy was taken out 
immediately upon the receipt of instructions to cancel one of the 
existing policies, and manifestly as a substitute for the existing 
policy, and not as new or increased insurance. Under these 
circumstances the property was never insured in excess of 
$7,500, and was never covered by more than three policies. And 
assuming for the purposes of this case that Rogers & Rogers 
had no authority to cancel the policy in suit, or to substitute 
another policy in its place, yet, when the plaintiff was informed 
as to what had taken place, it was incumbent on him to elect 
which policy he would claim under. If Rogers & Rogers acted 
without authority, he might disavow their acts, and claim under 
the three old policies which were in force at the time of the 
fire, or he might ratify the substitution which his agents had made 
in his behalf, and without authority; but manifestly he could 
not do both. He could not claim the benefit arising from the 
act of his agents in taking out a policy, and at the same time 
repudiate the object and purpose for which the new policy was 
obtained. These conclusions would seem inevitable from a mere - 
statement of the facts, and are amply supported by the authori- 
ties, 

In Arnfeld vs. Guardian Assur. Co., 172 Pa. 605, 34 Atl. 580, 
the insurance broker acted, or attempted to act, for both parties 
in substituting one policy for another as was done in this case, 
and the trial judge was requested to instruct the jury as follows: 

That “if the jury believe from the evidence that the plain- 
tiffs, by their agent, Charles Zugschmidt, on the 10th day of 
‘ May, 1893, took out a policy in the Queen Insurance Company 
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for $2,500 upon the same property as that covered by the policy 
in suit, and that their purpose in so doing was not to increase 
their line of insurance, but to substitute the policy in the Queen 
in the place of the policy in suit, because the defendant had given 
notice on the 8th of May, 1893, to cancel the policy in suit 
within five days, in accordance with its terms, and the Queen 
Company recognized their responsibility, and paid the plaintiffs 
the amount covered by their policy, the moment the risk was 
covered in the Queen, the policy in suit was thereby canceled, 
the defendant released, and the verdict should be for the de- 
fendant.” 


This request was refused, and in reversing the judgment the 
Supreme Court said :— 

“The court below being of opinion that as plaintiffs had the 
right to take out double insurance, and as the five days in which 
they were requested to have the first policy canceled had not 
expired at the date of the fire, and as the policy was still in 
possession of the plaintiffs, without any direct return to them 
of, or offer to return, unearned premium, the policy was still in 
force, declined to give the instruction prayed for. The only 
question, then, is, should this point have been affirmed? It may 
be conceded that there was no formal, technical cancellation of 
the policy issued by the defendant. It was in possession of plain- 
tiffs. Defendant had not returned or offered to return to them 
the premium. But was there a substitution of the liability of a 
third party for that of the defendant by the consent of the 
plaintiffs, defendant, and the third party? Defendant's contract 
was one of indemnity in a fixed amount against loss by fire on 
certain goods. A third party, the Queen Insurance Company, 
took its place, and indemnified plaintiffs against precisely the 
same loss, in the same amount, on the same goods, then stood 
by its contract, and paid the loss. This was a complete and 
effectual substitution of another insurer in place of defendant, 
and this by the consent of all parties interested; for it is not 
important to discuss the exact authority of an insurance broker, 
as Zugschmidt was, and determine to what extent he was the 
agent of the insured and the insurers. That is where the line 
should be drawn. It is undisputed he acted throughout for the 
plaintiffs and for both companies, and communicated with both; 
and all consented and ratified his acts. Nor is it controlling that 
there was no formal cancellation or surrender of the first policy. 
The plaintiffs got the policy in the Queen Company, and, what 
is more important, got the money upon it. The premium they 
had paid to the defendant, in so far as they were entitled to a 
return of it, is owing by the defendant, through the broker, to 
the Queen Company, to'whom the broker, acting for plaintiffs, 
transferred defendant’s liability. Plaintiffs ought to have sur- 
rendered after cancellation defendant’s. policy. What ought to 
have been done equity will consider as having been done. The 





Fire. ] Finley vs. New Brunswick Fire Ins. Co. 937 
case is not unlike that of a creditor who has taken surety for a 
debt. The surety declines to be longer responsible. The debtor 
procures a new surety, acceptable to the creditor, who takes the 
place of the first on a new note. The creditor retains possession 
of the old note. The new surety pays the debt. The creditor 
sues the surety on the old note, alleging it had never been 
formally delivered up or canceled. In such case the learned 
judge of the court below would very promptly have said that, if 
a creditor be once paid, his mere possession of the old note would 
not warrant the exaction of a second payment of the same debt. 
It seems to us there is no distinction between the supposed case 
and the one before us, except that the first is a contract for 
suretyship and the second of indemnity. The injustice worked 
by permitting a second recovery in the one is the same as in the 
other. No party ought to be allowed to recover twice for the 
same debt, no matter how many instruments evidencing the 
amount of his debt he may hold, nor how many distinct obligors 
there may be on them. Most creditors are content if their 
debt be paid once. All ought to be.” 

True, in this case, the Western Empire Company did not 
admit its liability and has not paid the substituted policy, but 
it is equally true that the plaintiff has asserted his rights under 
it, and has recovered a judgment upon it. 31 Cyc. 1280. 

In Larsen’ vs. Thuringia American Ins. Co., 208 Ill. 166, 70 
N. E. 31, the court said :— 

“The facts as above set forth are undisputed, and the only 
question remaining is as to the liability of appellee under them. 
The appellee contends that it is not liable upon two grounds; 
First, that appellee could and did ratify the acts of Bennett 
after being fully informed as to them, and, secondly, that, if 
Bennett was not the agent of appellant, but was the agent of 
appellee, and by its direction canceled this policy and procured 
other insurance in the place of it, appellant was fully and fairly 
informed as to the entire transaction, and he was put to his 
election whether he would rely upon the policy issued by ap- 
pellee, or whether he would take the policy issued by the North 
British & Mercantile Company in lieu thereof, and that he did 
elect to and did receive the latter policy, and the evidence shows, 
and it is undisputed, that appellant received from the North 
British & Mercantile Company the proportion of the loss that 
it was agreed at the adjustment should be paid by it. Appellant’s 
contention is that Bennett was not his agent for the purpose 
of canceling or consenting to the cancellation of appellee’s policy 
and did not represent him when he replaced the insurance covered 
by appellee’s policy in the policy of the North British & Mercan- 
tile Company, and that, as he had no knowledge of the transaction 
until after the fire and the loss had been incurred, it did not lie in 
his power then to ratify any agreement by which appellee would 
be released from a liability that had become fixed and substitute 
another therefor, and that appellant received no consideration for 
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such agreement after it was made. It is not claimed by appellant 
that he was at any time to have more than $2,500 insurance 
upon his property. The North British & Mercantile Company 
at no time denied its liability, but acknowledged the same, and 
paid according to the adjustment. We can see no reason, and 
none has been pointed out, why appellant could not ratify the 
acts of Bennett if they were not authorized at the time they 
were done, if he was fully and fairly informed as to such acts, 
and why such ratification would not and ought not to be binding 
upon him. The general rule seems to be that one may ratify 
that which is done by another if he could have himself done 
the same thing in the first instance. 1 Am. & Eng. Ency. of 
Law (2d Ed.) 1184; Zottman vs. San Francisco, 20 Cal. 96; 
81 Am. Dec. 96. It is said that ‘ratification as it relates to the 
law of agency is the express or implied adoption of the acts 
of another by one for whom the other assumes to be acting, 
but without authority; and this results as effectually to es- 
tablish the duties, rights, and liability of an agent as if the acts 
ratified had been fully authorized in the beginning.’ 1 Am. & 
Eng. Ency. of Law (2d Ed.) 1181.” 

In White vs. Ins. Co. of New York (C. C.) 93 Fed. 161, 
the court said :— 

“If the broker’s acts were originally authorized or subse- 
quently ratified, only the new policies were in ‘force. If not 
authorized or ratified, only the old policies were in force. If it 
is true that the old insurance was in force, because the policy 
had not been delivered up by the plaintiffs at the time of the 
fire, then it is equally true that the new policies were not in 
force, because they had not been accepted by the plaintiffs. 
If, under the circumstances, there could be a ratification after 
the loss—a question which it seems unnecessary to decide in 
this case—we would be compelled to apply the rule that, if a 
principal ratifies that which favors him, he ratifies the whole. 
Gaines vs. Miller, 111 U. S. 395 [4 Supp. Ct. 426, 28 L. Ed. 
406]. If a ratification of the taking out of the new policy was 
made, that would necessarily be equivalent (under the undis- 
puted evidence) to a ratification of the cancellation of the old 
insurance. I find, therefore, that at the date of the loss only 
$100,000 of insurance was in force.” 

The proof of loss furnished by the plaintiff apportioned the 
loss equally between all four companies, and it is claimed that 
the defendant company participated in this adjustment. If 
this claim were established by the testimony, the defendant 
would perhaps be estopped to disavow liability, but there is no 
testimony in the record tending to show that the agent who 
adjusted the loss for other companies was also an agent for the 
defendant company; in fact, the record tends rather to show 
the contrary. 

Again, it is claimed that the premium on the policy in suit 
was remitted to the defendant company long after the destruc- 
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tion of the property. As to this claim, it is perhaps sufficient 
to say that no such issue is presented by the pleadings. The 
complaint alleges the execution and delivery of the policy and 
“that thereupon the said plaintiff paid to the said defendant 
the sum of fifty-six dollars and twenty-five cents ($56.25), 
and the said insurance policy became and was in full force and 
effect from and after noon on the 13th day of, June, 1910, and 
continued in effect at all times thereafter as herein mentioned.” 

The inference from this would be that the premium was paid 
on the execution of the policy. Furthermore, such was the 
effect of the course of business adopted by the insurance agents. 
Upon the execution of a policy, the insurance company was 
credited with the amount of the premium, and a like amount 
was charged to the agents. On the other hand, the insured 
was charged with the amount of the insurance in favor of the 
agents. The relation of debtor and creditor was thus established 
between the agents and the insurance company and between the 
insured and the agents; not between the insured and the insur- 
ance company. 

Again, it is said that the defendant could not cancel the policy 
without tendering back or refunding the premium paid. This 
much might be conceded if this were a simple case of cancella- 
tion, but the rule has no application where one policy is sub- 
stituted for another by consent. 

I am therefore of opinion that the plaintiff is not entitled to 
recover, and findings and judgment will be entered accordingly. 


SUPREME COURT OF APPEALS OF VIRGINIA. 





NORFOLK FIRE INS. CORPORATION 
vs. 


WOOD. 


CONCURRENT INSURANCE—FORFEITURE—ESTOPPEL. 


Where defendant insurance company was willing to write $15,000 on 
plaintiff's property, but plaintiff had refused to permit defendant to 
write more than $5,000, and, before delivering a policy for $5,000, de- 
fendant’s agent again requested plaintiff to permit defendant to 
write the entire insurance, which he refused, whereupon the agent 
delivered a policy for $5,000 containing a concurrent insurance for- 
feiture clause, the agent knowing that plaintiff intended to procure 
additional insurance from others which he subsequently did without 
knowledge of such forfeiture provision, defendant in case of loss was 





* Decision rendered, March 14, 1912. 74 S. E. Rep. 186. 
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estopped to enforce a forfeiture because of such concurrent in- 
surance. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-907; 
Dec. Dig. § 377.) 
KNOWLEDGE OF AGENT—EFFECT. 


Knowledge of an insurer’s agent when he delivered a policy to plaintiff 
and collected the premium that, plaintiff intended to take out other 
insurance pursuant to what plaintiff conceived to be binding agree- 
ments with other companies to that effect was notice to the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 968-907; Dec. Dig. § 378.) 


Error to Circuit Court, Nottoway County. 
Action by T. Gilbert Wood against the Norfolk Fire Insur- 


ance Corporation. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Peatross & SavacE, for Plaintiff in Error. 
CaskiE & CaskikE, for Defendant in Error. 
Ket, P. 

Wood, the defendant in error, who was the owner of a build- 
ing at Burkeville, then in course of construction, was approached 
by Jones, the Burkeville agent of the Norfolk Fire Insurance 
Corporation, who asked to be allowed to write a policy of in- 
surance on the property for $7,500. This Wood refused to do, 
saying that he had promised other agents insurance on the build- 
ing, but, after the other agents were satisfied, he would give 
the agent of plaintiff in error a policy. Jones insisted on $7,500, 
saying that he was a local agent and entitled to more insurance 
than outsiders, but Wood said that he could not fulfill his 
promise to other agents if he did this, but that he would give 
Jones $5,000, and a policy was written for that sum. Wood 
then called the attention of the agent, to the fact that the pre- 
mium was too large, and that the policy should be what is 
known as a “builder’s risk,” and this error was corrected. 

The policy thus taken expired on November 12th at 12 
o'clock, and on November 11th a Mr. Legg, the managing 
underwriter for the plaintiff in error, came to Burkeville for 
the purpose of inspecting the property, and he in company 
with Wood and Jones, the agent, inspected the building. Legg 
stated that his company would like to carry $15,000 upon it, 
and later Jones saw Wood and tried to induce him to permit 
him to write $15,000 on the building, to which Wood replied 
that he would not give it all to one company, as he had prom- 
ised other agents. Jones, the agent, then asked to be allowed 
to write $7,500, but Wood told him he could write $5,000 or 
nothing. On the next day, November 12th, just about one hour 
before the first policy expired, Jones again saw Wood, and 
asked, “Have you agreed to let me control the full amount of in- 
surance on that hotel building?” Wood replied, “No,” where- 
upon Jones produced and delivered the policy now sued on. 
Wood put the policy in his pocket, and went into the schoolhouse 
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where he was teaching. The delivery and conversation took 
place during the recess of school. Wood did not unfold the policy, 
but looked at the face of it, and did not read or open it until 
after the fire. 

The policy contained the following clause: “This entire 
policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void if the insured has or shall 
hereafter make or grocure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by 
this policy.” 

At sundry times subsequent to November 12th, and before 
the fire occurred, Wood took out other policies on the building 
aggregating $6,500, making a total insurance with the policy 
in this suit of $11,500. 

The property was destroyed by fire on February 2, 1910, 
with a total loss, and proof of loss was duly given, but the com- 
pany refused to pay upon the sole ground that the clause above 
quoted had been violated. Thereupon Wood brought suit, and, 
when all of his evidence had been produced before the jury, 
the defendant, without introducing any testimony, demurred, 
whereupon the jury returned a verdict in favor of the plain- 
tiff for $5,000, with interest from May 25, 1910, subject to the 
opinion of the court upon the demurrer. The court overruled 
the demurrer and entered judgment for the plaintiff, and the 
defendant company applied for and obtained a writ of error, 
which brings before us for consideration the rulings of the 
court upon the trial. 

The plaintiff in error took several exceptions to the admissi- 
bility, to permitting the plaintiff to show that prior to the is- 
suance of the policy in suit he had told the agent of the defendant 
that he intended to take additional insurance in other companies, 
that the agent had solicited as much insurance as $15,000 on 
the insured premises, and other evidence of like character, which 
the plaintiff in error objected to because it tended to vary the 
terms of a written instrument, but which the. court admitted 
upon the ground that it tended to establish a state of facts which 
estopped the defendant from claiming a forfeiture for breach 
of the condition of the policy against additional insurance. We 
shall consider the assignments of error as to the admissibility 
of testimony along with that with respect to the judgment upon 
the demurrer to the evidence, for they all involved the same 
general principle. 

In Insurance Co. vs. Yates, 69 Va. 585, Judge Staples, after 
stating the familiar rule of evidence that all previous verbal 
agreements must be taken to be merged in the written agree- 
ment of the parties made for the purpose of embodying the 
terms of the contract, and designed to be the depositary and 
proof of their final intention, says: “The exceptions to this 
rule that are sanctioned by the courts are found in those cases 
in which the insured is misled by the assurances or declarations 
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of the agent of the insurer, or where the latter seeks to take 
advantage of a forfeiture of his own creation, or where the 
insured has given a correct description of the property, which 
has not been followed by the insurers or their agents in pre- 
paring the policy, or where the parties stand on unequal ground, 
and one of them uses his superior knowledge or influence to 
mislead the other as to the true import of the contract. * * * 
It must be conceded that many of these e&ceptions, if they can 
be so termed, are utterly irreconcilable with the rule itself, or 
any just principle upon which it is founded. In such cases it 
is said, however, the oral evidence is not offered to contradict 
the writing, but to show that the representation as it is written 
ought not to be used against the party, upon the ground of an 
equitable estoppel”—citing Insurance Co. vs. Kinnier’s Adm’r, 
69 Va. 88, and Insurance Co. vs. Weill & Ullman, 69 Va. 
389, 26 Am. Rep. 364. 

Fire Ins. Co. vs. West. 76 Va. 575, 44 Am. Rep. 177, fully 
supports Insurance Co. vs. Yates, and reinforces the doctrine 
there maintained by additional authorities. 

In Fire Insurance Co. vs. Ward, 95 Va. 231, 28 S. E. 209, 
it is said that “facts relating to the risk, communicated to an 
agent of an insurance company before or at the time of issuing 
the policy in suit, bind the company, whether communicated to 
it by such agent or not; and that, notwithstanding the provision 
in an insurance policy which avoids the policy if there be other 
insurance on the property, unless it be made known to the 
company and indorsed on the policy or otherwise acknowledged 
in writing, if the existence of such other insurance was com- 
municated to an agent of the company, the company is estopped 
to enforce the forfeiture, although the agent may have neglected 
to communicate his knowledge to the company, and the company 
was in ignorance of the fact at the time the policy was issued, 
unless the limitation upon the agent’s powers was in some way 
brought home to the insured.” 

And in Insurance Association vs. Williams, 995 Va. 248. S. 
E. 214, it is held that “knowledge of facts material to the risk, 
communicated to the agent of an insurance company wlic fills 
out the application for the policy, which is subsequently de- 
livered, is imputed to the company, whether communicated to 
it by its agent or not, unless it is shown that special limitations 
on the powers of the agent were known to the assured.” 

[1] By these authorities, we think it is abundantly estab- 
lished that if insurance in other companies had existed at the 
time of the negotiations which led to the execution and delivery 
of the policy in suit, and the fact that there was such other in- 
surance upon the property had been, before the issuing of this 
policy, communicated to Jones, the agent, and with that knowl- 
edge he had received the premium and issued the policy, the 
company would have been affected by his knowledge of that 
fact and been estopped to insist upon the forfeiture. 
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In the case under consideration, there was no other policy 
in actual existence, but it appears that the plaintiff in error was 
willing to write a policy for $15,000 upon the property. There 
was, then, no excessive insurance. It further appears that it 
applied for and insisted upon being permitted to write a policy 
larger that the one in suit; that it was informed through its 
agent that Wood declined to give them more than $5,000 of 
insurance, upon the ground that he had entered into agreements 
with other insurance companies to permit them to write poli- 
cies upon his building. Almost at the instant when the policy 
in suit was delivered, the agent renewed the request and was 
again informed that he could write $5,000 or nothing, because 
of the agreement which Wood had entered into with other com- 
panies, though other policies had not in point of fact been is- 
sued. Thereupon, with this knowledge the premium was re- 
ceived and the policy was issued, and without being read, as 
was also known to the agent, was put by Wood into his pocket, 
and he went about his duties as schoolmaster. 

[2] It would be a somewhat singular result if the policy 
should be held good, notwithstanding the clause of forfeiture, 
in case of concurrent insurance, if the concurrent policies had 
actually been issued with the knowledge of the insurance com- 
pany through its agent, but that the forfeiture should prevail 
if, in reliance upon the act of the company through its agent in 
receiving the premium and issuing the policy with full knowl- 
edge of his purpose, Wood should take out other insurance in 
pursuance of what he conceived to be binding agreements with 
other companies to that effect. 


We have reached, then, this point, that the authorities es- 
tablish that the policy under consideration would not have been 
defeated by the actual existence of other policies, because the 
insurance company would have been estopped by its knowledge 
of the facts to insist upon the forfeiture; but it is insisted by 
the plaintiff in error that the estoppel did not arise, although 
the premium was received and the policy issued with full knowl- 
edge that the insured intended to do, and had actually agreed 
to do, that which, if executed, would have tied the hands of 
the company. In both instances the result is the same; as a 
moral question, both seem to involve identical propositions, and 
there is abundance of authority in support of both. 

In Kitchen vs. Insurance Co., 57 Mich. 135, 23 N. W. 616, 
58 Am. Rep. 344, where an applicant for fire insurance told 
the agent that he meant to obtain further insurance in other 
companies, and asked him so to notify the company he repre- 
sented, the agent replied that it would be needless to do so 
until such insurance was obtained. The applicant had no notice 
of any limitations upon the agent’s authority. Held, that the 
company was estopped from denying liability on the ground 
that its policies forbade additional insurance without its consent. 


In Erb vs. Insurance Co., 99 Iowa, 727, 69 N. W. 261, it 
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was held that a provision of a policy of insurance against ad- 
ditional insurance was waived where the agent of the insurer, 
whose knowledge is imputable to it, knows at the time the policy 
is issued that an existing policy issued by another company is 
about to be renewed. : 

In Fitchner vs. Fidelity Mutual Fire Ins. Ass’n, 103 Iowa, 
277, 72 N. W. 530, it was held that the insurance company is 
charged with the knowledge of its soliciting agent that the in- 
sured desired, and, was placing $12,000 of concurrent insurance 
on the merchandise. 

In Independent School Dist. of Doon vs. Ins. Co., 113 Iowa, 
65, 84 N. W. 956, where an insurance company issued a policy 
on certain property, while its agent who procured the risk knew 
of a certain other policy to be obtained on the same property, 
it consented to the additional insurance and its policy was not 
void in consequence thereof since its agent’s knowledge was 
the knowledge of the company. 

See St. Paul Fire & Marine Ins.'Co. vs. Wells, 89 IIl. 82. 

In Firemen’s Ins. Co. vs. Norwood, 69 Fed. 71, 16 C. C. A. 
36, the general agent of certain insurance companies called upon 
the plaintiff and asked to be allowed to place some of the in- 
surance on plaintiff's stock. He inquired how much insurance 
plaintiff intended to carry, and plaintiff told him $40,000, and 
subsequently authorized him to place $10,000 of such insurance. 
The general agent afterwards delivered to plaintiff policies, in- 
cluding two of $2,500 each, to which were attached riders al- 
lowing other insurance to the amount of $27,500, and both con- 
tained the condition that if the assured should have or after- 
wards effect other insurance, without the written consent of the 
company, the policy should be void, and also provided that only 
certain specified officials should have authority to waive or 
modify the conditions of the policy. When plaintiff received 
the policies, he examined them to see that the amount were 
correct, but, relying on his conversation with the agent, did not 
examine them further, and placed them in his safe. It was 
held “that by delivering the policies with knowledge, through 
their agent, of the amount of insurance intended to be taken, 
the companies waived the condition as to other insurance, and 
were estopped to set the same up, after a loss; plaintiff having 
a right to rely on such knowledge of the agent.” 

See McElroy vs. British American Co., 94 Fed. 990, 36 C. C. 
A. 615; Palatine Ins.°Co. vs. McElroy, 100 Fed. 391, 40 C. C. 
A. 441; Queen Ins. Co. vs. Union Bank, 111 Fed. 697, 49 C. 
a ae ; 

What we have said and the authorities we have discussed 
in no way conflict with the opinion of this court in Metropoli- 
tan Life Ins. Co. vs. Hall, 104 Va. 572, 52 S. E. 345, where it 
was held, in an action to recover on a life insurance policy, 
that “a contemporaneous parol agreement or understanding be- 
tween the agent of an insurance company who solicits the in- 
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surance and the insured as to the time and place of paying the 
premiums, different from that stated in the policy, cannot be 
given in evidence, as it varies or contradicts the terms of the 
written contract of the parties.” The effort of the insured there 
was virtually to introduce into the policy of insurance a new term 
with respect to the authority of the agent, doing away with the 
limitation which the company had imposed upon the agent’s 
authority, which it was held could not be done, unless the com- 
pany, by a course of business or otherwise, had waived the 
limitation on the agent’s power. In other words, that case in 
substance reaffirms the law as stated by Judge Staples in In- 
surance Co. vs. Yates, supra, which already appears im this 
opinion, and need not be repeated. _ 

This case is considered as upon a demurrer to the evidence, 
and, without again discussing rule governing courts in such 
cases, we are of opinion that there is no error in the judgment 
complained of, which is affirmed. 

Affirmed. 


oe 


SUPREME COURT OF KANSAS. 


SHAWNEE FIRE INS. CO. 
VS. 


COSGROVE et AL.* 
PAYMENT—RECOVERY BY INSURER. 


In an action by the insurer against the insured to recover insurance 
money paid on the contract of insurance, the general rule is that the 
insurer can recover only the excess which the insured has received 
from a wrongdoer, who caused the loss, after the insured is fully 
compensated for his loss and the costs and expenses of the re- 
covery thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 601.) 
PAYMENT—RECOVERY BY INSURER. 


Where the insured brings an action against an alleged wrongdoer for oc- 
casioning a loss, partially covered by insurance, and the insurer is 
informed, from time to time, by the insured of the prospects of re- 
covery and that a settlement is being discussed between the parties, 
and the insurer contributes nothing to the prosecution of the claim 
and takes no steps to protect his interests therein, and thereafter 
the insured, in good faith, settles the action for less than his loss 
in excess of the insurance, held, the insurer cannot recover the in- 
surance money paid, in an action therefor against the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 601.) 


On rehearing.. Former decision and judgment of trial court 
affirmed. 


For former opinion, see 85 Kan. 296, 116 Pac. 819. 


* Decision rendered, Feb. 10, 1912. 121 Pac. Rep. 488. Syllabus by 
the Court. 
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SMITH, J. 

In the second paragraph of the syllabus in the opinion on 
the former hearing of this case (85 Kan. 296, 116 Pac. 819), 
it is said that, on conditions therein specified, “it is the duty of 
the insurer to intervene in the action and protect his own in- 
terest.” This was said, not with reference to an imnerative 
legal duty, but with reference to the interest of the insurer and 
the insured. In other words, that when a party has a clear 
right and opportunity to protect his own interests, he has no 
moral right to lie quiescent and demand that another should 
protect his rights for him; nor was it intended as a determina- 
tion of the only right of the insurer in the premises. 

In 2 Wood on Fire Insurance (2d Ed.) § 501, it is said: 
“When such wrongdoer, knowing that the insurer had paid the 
whole or a part of the loss under a policy of insurance upon 
the property, settles with the insured and takes a release from 
him, such settlement and payment is treated as a fraud in law, 
and he will remain liable to the insurer in an action, in the name 
of the insured, for the amount paid by him under its policy. 
Citing Monmouth Co. F. Ins. Co. vs. Hutchinson, et al., 21 N. 
J. Eq. 107. The insured may, where the company is entitled 
to subrogation, be enjoined from settling with the party doing 
the wrong.” 


It is conceded in the briefs that the insurer had the right, 
when notified that negotiations for a settlement were pending 
between the insured and the railroad company, to intervene in 
the action pending. On the authority above quoted, the insurer 
also had the right to enjoin the insured from settling the case; 
or the insurer might, after the settlement, have treated the settle- 
ment as void and have brought an action, in the name of the 
insured, against the railroad company for the amount it had 
paid the insured under its policy. The insurer therefore had 
three remedies to protect its rights, two before and one after 
the settlement was effected. If the insurer undertook either 
of these remedies, it assumed the burden of showing that the 
railroad company had destroyed the property, and the value 
thereof. It is evident the insurer sought to avoid this respon- 
sibility. 

[2] It is urged that, at the time of the settlement, the claim 
of appellant had been barred by the statute of limitations; but 
no finding or evidence is cited to sustain the claim. However, 
if this be so, it is the usual result of a claimant sleeping on his 
rights. The running of the statute of limitations is usually 
computed from the time a cause of action accrues in favor of 
the party seeking relief. In his action against the railroad 
company, the insured claimed that he had been damaged in 
the sum of $3,500 by the wrongful act of the railroad company. 
The action was pending for a long time. The liability of the 
railroad company for the loss was, of course, not admitted, but 
was denied. The insured was represented by counsel and, pre- 
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sumably, acted upon their advice. A settlement of the liti- 
gation at less than one-half the amount claimed was effected. 
The liability of the railroad company for the loss had not been 
judicially determined and apparently the insured and his counsel 
feared at the end of a trial they would recover less than the 
amount offered in settlement. This action was commenced, 
evidently, upon the assumption that $3,500 was lost by the fire, 
that the wrongful act of the railroad company caused the fire, 
and that the appellees could have recovered the full amount of 
the loss had the settlement not been made. 

[3] If appellees and their counsel had considered the evidence 
clear as to these essential facts, self-interest would have im- 
pelled them to proceed to trial and to deny the settlement. 
Instead, they settled for a sum over $1,200 less than the appellee 
would have realized had he recovered the full amount of the 
loss and had returned the insurance paid, less the expenses of 
the suit. This certainly does not indicate bad faith on the part 
of the appellee. 

[1] The general rule is unquestionably that the insurer can 
recover from the insured, of the sum of insurance paid upon 
its policy, only the excess received from the wrongdoer after 
full compensation for his loss, including the costs and ex- 
penses thereof. In Newcomb vs. Cincinnati Ins. Co., 22 Ohio 
St. 382, 10 Am. Rep. 746, it is said: “Where a loss, partially 
covered by insurance, is occasioned by a wrongdoer, against 
whom the. assured, after payment of the insurance, recovers 
judgment for such loss in an action, to the prosecution of which 
the underwriter refuses on request to contribute, the assured, 
in a subsequent proceeding against him by the underwriter for 
reimbursement, is answerable for no more, if for anything, 
than the surplus of the amount recovered from the wrongdoer, 
which may remain after full satisfaction of his uncompensated 
loss, and the expenses of the recovery.” See, also, Railroad Co. 
vs. Insurance Co., 59 Kan. 432, 53 Pac. 459; Vance on Insur- 
ance, p. 427; Sheldon on Subrogation, § 232; Harris on Sub- 
rogation, p. 15; 6 Pomeroy, Equity, § 923; 2 Wood on Fire 
Insurance (2d Ed.) § 501. 

The appellant neither pleads nor does it produce any evidence 
of any fact or facts that make this case an exception to the rule, 
unless it be that it warned the appellees if they settled the case 
it would claim repayment of the insurance paid. The appellant 
alleges simply that the loss was $3,500 and-the appellees had 
settled the action for $1,500. This is not sufficient. As we have 
seen, the insurer has three remedies, each of which imposes 
responsibility. The insurer cannot shift all responsibility and 
compel the insured to prosecute unaided a doubtful litigation 
for its benefit by such a warning. If, however, the insurer can 
satisfy the court having jurisdiction that the insured has a 
clear right of recovery of a greater sum than is proposed in 
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the settlement, it may enjoin or may intervene and assume in 
some measure the prosecution. 

The judgment is affirmed. 

Johnston, C. J., and Burch, Mason, Benson, and West, JJ., 
concur. Porter, J. dissents. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


SCOTTISH UNION & NAT. INS. CO. 


vs. 


VIRGINIA SHIRT CO* 


FIRE INSURANCE—IRON-SAFE CLAUSE—VALIDITY. 


An iron-safe clause in a fire policy requiring itemized inventories, and 
a set of books presenting a complete record of business transacted, 
is valid, and a substantial compliance therewith so as to furnish a 
means of ascertaining the amount of the loss is essential to a re- 
covery. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
a — NONCOMPLIANCE WITH IRON-SAFE 


To vitiate a fire policy for noncompliance with an iron-safe clause, it 
is not essential that a noncompliance was with intent of insured to 
perpetrate a fraud, but a failure to reasonably comply with the 
clause defeats a recovery. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


FIRE INSURANCE—IRON-SAFE CLAUSE—COMPLIANCE. 


Insured in a fire policy containing an iron-safe clause conducted a large 
shirt and overall manufacturing business. The itemized inventory 
required by the clause did not show the quantity or kind of piece 
goods on hand or the different kinds of garments on hand, but showed 
garments, goods, and supplies on hand of a specified value. The 
items in the inventory fixed the number of overalls and coats and 
their value. There was a difference between the cost of coats and 
overalls. It also contained items of piece goods aggregating a 
specified number of yards, but insured could not tell where any of the 
goods came from, nor when received at the factory, nor which were 
denims and which drills. The books kept by insured did not show 
the amount, quality, or value of goods on hand at the time of a fire, 
and they were not kept in the iron safe. Held, that insured failed 
to substantially comply with the clause, defeating a recovery on the 
policy. 6 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Error to Corporation Court of Lynchburg. 
Action by the Virginia Shirt Company against the Scottish 
Union & National Insurance Company. There was a judgment 


* Decision rendered, March 14, 1912. 74 S. E. Rep. 228. 
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for plaintiff, and defendant brings error. Reversed and ren- 
dered. 


PHLEGAR & PowE Lt and A. T. Emsrey, for Plaintiff in Error. 

CarTER & CarTER and St. Geo. R. FitzHucu, for Defendant 
in Error. ‘ 

CARDWELL, J. 

The defendant in error (who will be spoken of hereafter in 
this opinion as the plaintiff) brought this action against plain- 
tiff in error (spoken of hereafter as the defendant) to recover 
the amount of an insurance policy upon the plaintiff’s “stock 
of goods and materials, consisting chiefly of cotton fabric goods 
known as denim, in entire bales, part bales, cut into parts or 
made into garments; also thread, buttons, and trimmings, and 
such other goods and materials not more hazardous usual to 
the shirt and overall manufacturing business while contained 
in their one story store, tin roof, brick building, situated 
* * * in Fredericksburg, Va. * * *” 

This policy of insurance was for $2,500, and there was $32,- 
500 of other and concurrent insurance on said property. The 
factory and insured personal property were destroyed by fire 
about 5 o’clock a. m., December 9, 1909, the origin of the fire being 
mysterious, it having originated in a room remote from any 
fire, and when no one was in the building. The plaintiff made 
claim that its loss by the fire was as follows :— 

Piece goods of the value of $52,605 45 
616 doz. overalls and coats, selling value 


$56,458 91 
Subsequently deducted for goods returned 350 00 


Net amount of loss as claimed $56,108 91 


Upon the trial of this cause, and after the evidence had gone. 
to the jury, the defendant company demurred thereto, in which 
demurrer the plaintiff joined, and the court overruled the de- 
murrer to the evidence, and entered judgment for the demurree 
for the amount ($1,740.99) ascertained as the damages by the 
verdict of the jury, subject to the ruling of the court upon the 
demurrer, to which judgment this writ of error was awarded. 

There are quite a number of assignments of error in the 
petition for the writ of error, but, in the view we take of the 
case, it is only necessary to consider the one relating to the ruling 
of the trial court on the demurrer to the evidence. 

The defenses relied on were, first, those arising under the 
iron-safe clause of the policy; and, second, because there was 
false swearing as to the amount of goods or stock on hand 
December 26, 1908, when the last inventory was taken, and at 
the time of the fire, and as to what the inventory of December 
26, 1908, included, and how it was taken. 

Omitting, as unnecessary, a discussion of the evidence relied 

Vol. XLI.—60. 
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on as supporting the defense of false swearing as to amount of 
goods or stock on hand when the inventory of December 26, 
1908, was taken, etc., we are brought to the question whether 
or not the judgment of the trial court upon the demurrer to 
the evidence on the first-named ground of defense was erroneous. 
‘Tehe policy sued on is the second annual renewal of the orig- 
inal policy, which was taken out in 1907, and the iron-safe 
clause it contains is the standard iron-safe clause and the same 
in all respects as that construed by this court in Phoenix Ins. 
Co. vs. Sherman, 110 Va. 435, 66 S. E. 81. Among other things 
it required the insured (1) to take a complete itemized inven- 
tory of stock on hand at least once a year; (2) to keep a set of 
books which shall clearly and plainly present a complete record 
of the business transacted including all purchases, sales, and 
shipments, both for cash and credit, from date of inventory; 
(3) to keep such books secure from fire which would destroy 
the insured property; and (4) to produce them in case of a loss 
by fire. By its terms the failure to perform said conditions 
made the policy null and void, and no action could be maintained 
thereon. It appears, therefore, that the plaintiff was under 
contract obligations to the defendant from the date of the first 
policy in 1907 to take, preserve, and produce complete, itemized 
inventories, and such a set of books as would clearly and plainly 
present a complete record of the business transacted.” ; 


It further appears that the first inventory, taken on January I, 
1907, did not show the quantity or kind of piece goods on hand, 
or itemize the different kinds of garments on hand, that a new set 
of books was opened with this inventory as the starting point, 
and that the first inventory was the foundation of all subsequent 
inventories, accounts, and statements of assets. The second in- 
ventory, taken December 31, 1907, by which the books were 
balanced for the year, also did not itemize the garments, dis- 
tinguish the kinds, or quality, nor did it so designate the cloth, 
trimmings, etc., on hand that they could be identified or traced. 
A third inventory was taken on December 26, 1908 (about one 
year before the fire), and shows garments, goods, and supplies 
on hand $50,763.73, upon which the plaintiff relies as a com- 
pliance with the first paragraph of the iron-safe clause, and which 
Brown, general manager and superintendent of the plaintiff, 
who testified as a witness in its behalf, says showed the goods 
and the value thereof on hand when the inventory was taken. 
The first item in this inventory is “175 dozen overalls and coats, 
$650, $1,137.50,” and is followed by fourteen other items, dif- 
fering only in number and value of the goods per dozen included 
in the several items. Next fellows an item, “11 Job $3.25, 
$35.75,” and later ten items of “piece goods” aggregating 337,905 
yards, which make up a total valuation of $26,795.51. With 
respect to the item “175 dozen overalls and coats” and all items 
of overalls and coats on the inventory, Brown stated that the 
valuations named were the selling prices; that there was some 
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difference between the costs of coats and overalls; that the coats 
required less goods than the overalls, and he could not tell how 
many garments in each item of the inventory were overalls or 
how many were coats. These garments it.appears were not sold 
in suits of coat and overalls, so that to list “coats and overalls,” 
without designating the number of each, was far from being in 
itself satisfactory as an “itemized inventory.” 

With respect to the ten items of “piece goods” contained in the 
inventory and aggregating 337,965 yards, Brown testified that he 
could not tell where any of these goods came from, nor when 
received at the factory, nor which were denims and which drills; 
that there were both denims and drills, which statement was only 
qualified by the witness saying he hardly thought there were any 
drills—if any, a very few. 

At an interview between Brown and a representative of the in- 
surance company February 1, 1910, with respect to the inventory 
of December, 1908, a part of which was read to him, Brown ad- 
mitted that he could not tell how many garments of certain named 
kinds were included, because all were set down at one price; that 
he did not think any one else could look at and interpret that 
inventory; that he could not tell what kind of overalls the first 
line referred to; that he “could not tell from that statement to 
save his life; and as a witness in this case, when on cross-ex- 
amination his attention was called to his admissions on the occa- 
sion just referred to, he said, “I say it yet,” which was in effect to 
confirm his admission that neither he who had taken the inven- 
tory and made the entries therein, nor any one else could in- 
terpret it. 

To follow further in detail the evidence given by Brown re- 
lied on to explain the inventory of December, 1908, would serve 
but to disclose the unsatisfactory character of the interpretation 
he attempted to give to the inventory, and that thousands of dol- 
lars worth of goods claimed to have been in the factory at and 
shortly prior to the time of the fire were not included _in the in- 
ventory, while others were lumped in without discrimination be- 
tween the character or value of the goods embraced in the sev- 
eral items, such as “overalls and coats,” different garments not 
sold as suits, costing different prices, requiring different qualities 
of goods, some most probably made of a certain kind or quality 
of goods and some of another, “piece goods” aggregating hun- 
dreds of thousands of yards in a factory using denims, drills and 
khaki, cottons and shorting, without a line to indicate the kinds 
of “piece goods” embraced in the several items, “11 Job $3.25, 
$35.75,” and “6,681 yards cottons 414, $300.64.” 

Whether or not the plaintiff has shown a compliance with its 
obligation to keep and produce such a set of books as would 
“clearly and plainly present a complete record of the business 
it transacted,” the facts appearing are that there were kept, until 
the fire, (1) a receiving book, on which were entered the numbers 
of bales and cases, and the bale, case, and invoice numbers and 
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kind of every article of merchandise from which the consignors 
could be ascertained, and from which the invoices were checked 
and marked “O. K.,” which book was not kept in the iron safe 
and ‘was burned with the goods; (2) what the witness Brown 
called a “pass book,” but which with the cutting tickets that were 
filed in “book form,” was in fact the “manufacturing book,” and, 
if preserved, would have shown the real amount of goods in the 
factory. With respect to this “pass book” and the “cutting 
tickets,” Brown testifies that they were a record of the number 
of yards of goods that were cut up; that keeping them was the 
only way he could arrive at the quantity of merchandise he was 
using monthly; that they showed the number of yards used at 
each cutting, and it appeared from one of these tickets, which 
was preserved by Brown and produced, that they also showed 
the number of garments cut, their sizes, and the quantity of cloth 
required for each style of goods. All of those tickets, except 
two, as well as the “pass book,” were burned with the goods. 
In the “pass book,” according to Brown’s testimony, there was 
entered the number of yards, kind, and prices of all the goods 
received in the factory, and the amount of each kind used, that 
the amounts used were carried into that book monthly from the 
“cutting tickets,” that this was done so that he (Brown) could see 
how much goods he had on hand of each kind; and it clearly 
appears that no other book contained the information to which 
Brown adverted. It also appears from Brown’s testimony that 
this “pass book,”’ which he admits was not kept in the safe, would 
have furnished valuable information as to the quantity, character, 
etc., of the goods in the factory at the time of the fire, which in- 
formation the defendant was entitled to have forthcoming uncer 
its contract with the assured. 


It further appears from the evidence that, not only were the 
books kept by the plaintiff of a loose and unbusiness-like char- 
acter, but they and all other data which would have served to 
give an intellingent understanding of the amount, quality, value, 
etc., of the insured goods on hand at the time of the fire were 
not kept in the iron safe, but laid around loosely and in such a 
way that those in charge of these books and other data were 
bound to know that their destruction in case of fire was inevi- 
table. In the circumstances existing after the fire, the chief, if 
not the only, source of information as to what goods were on 
hand and lost by the fire is through the witness Brown, who has 
to testify from memory only as to what goods were on hand, 
their character, value, etc. ‘True there were other books kept— 
a journal, ledger, and salesbook—but they do not serve to re- 
lieve the situation, for according to Brown’s evidence the “pass 
book.” which he says was his private book, for his private in- 
formation, which was destroyed, was essential to an fntebigent 
understanding of the books that were kept by the regular book- 
keeper. That “pass book” furnished a check on the monthly 
statements of the value of goods used, which Brown furnished 
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to the bookkeeper to be entered on the books, and without it the 
yardage, character, quality, and value of the goods destroyed, 
could not be ascertained with any degree of certainty. 


A. D. Tapscott, a witness for the plaintiff and who was its 
bookkeeper, testified to the effect that the books he kept and 
statements made by him were from memoranda or statements 
furnished him by Brown, the general manager ; that he had noth- 
ing to do with orders for the goods; that he knew nothing of 
goods coming in, and had nothing to do with them until the 
bills were turned over to him by Mr. Brown, when he entered 
them on the books the same day. Brown says that usually he 
did not turn the bills over until he had cut the goods into gar- 
ments. Tapscott further says there was nothing by which to 
verify Brown’s statements; that there was no cash account, 
no account of any purchases until the bills were delivered to him 
as stated. Brown testified that he had purchased in one Dill 
$40,000 worth of goods in the spring of 1909, which were being 
delivered up to the time of the fire; but no information was fur- 
nished as to whether or not those goods, or any of them, or which 
of them were in the building at the time of the fire. 

J. A. McKenna, an expert bookkeeper and accountant, was 
employed by the defendant after the fire to examine and report 
on the books of the plaintiff which were not destroyed by the 
fire, and testifying in this case for the defendant, says, in effect, 
that there was nothing in the books in the way of accounts or 
memoranda which would enable him to verify the quantity of 
goods, as to yardage or pieces, which were taken in the inven- 
tory, and that there were no data on the inventory which would 
enable him to verify whether the goods were on that instrument, 
because the piece goods, as they were called, were without desig- 
nation as to the kind, or description as to manufacture, or who 
was the manufacturer of the goods. He further said that 
neither the inventories nor the books showed the number of over- 
alls and coats that were manufactured during the year igo8, nor 
the number of yards used in the manufacture of overalls and 
coats. He further testified that he could not from the books 
make a calculation of the amount of spool cotton, or cotton 
goods on hand, because there was no record which showed the 
amount of consumption, and therefore he had to estimate it, 
and that he could not tell the cost of overalls claimed to be on 
hand at the time of the fire. 

Without going further in detail into what was testified by this 
witness, it is sufficient to say that, upon a careful examination of 
the books, inventories, and invoices for the purpose of getting 
information as to what was in the factory at the time of the fire, 
it was impossible for him to ascertain from them the information 
desired, nor could he verify the quantity of goods manufac- 
tured in 1907, 1908, or 1909; and with respect to Brown’s state- 
ments as to the value of the piece goods and material manufac- 
tured he says that they were not drawn from the books, but 
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were nevertheless made the basis of book entries by Tapscott, 
the bookkeeper, and that there were not book entries correspond- 
ing with the items on Brown’s statements of “made and shipped” 
goods or garments. It is very true that the plaintiff showed by 
duplicate invoices the amount of goods purchased from January 
I, 1907, to the date of the fire, and showed from its books how 
many dozen overalls and coats together, not separately, had 
been sold, but it did not show the number of yards and costs 
of goods used, or even the number of yards and value of goods 
in the house. The books which would have given this and other 
valuable information were destroyed, while those preserved gave 
no information in this respect. It is true that whatever defects 
were found in the books preserved and examined by McKenna 
were not due to the bookkeeper’s fault, but to statements fur- 
nished by Brown on the back of such statements. The effect 
of all this is that no means were provided by the plaintiff by 
which it could be intelligently ascertained what business the 
plaintiff had transacted, or, with any degree of accuracy, what 
goods it had on hand at the time of the fire. 

[1] The authorities uniformly sustain the validity of the iron- 
safe clause in an insurance policy, on the ground that its pro- 
visions, requiring itemized inventories and a set of books, “clearly 
and plainly presenting a complete record of business transacted,” 
provide check upon fraud, and by a compliance therewith a 
means of ascertaining with reasonable certainty the amount of 
goods on hand would be forthcoming. This iron-safe clause is 
a reasonable stipulation in the contract, fair alike to the insured 
as well as to the insurer, and, if a loss by fire occurs and the 
insured is unable to show, at least, a substantial compliance with 
the requirements of his contract, he has no just cause to com- 
plain of his inability to reap its intended benefits. 

In this case the defendant’s proportion of the loss sustained 
by the plaintiff was one-fourteenth, the policy containing the 
usual three-fourths value clause and a permit to have additional 
concurrent insurance, and the verdict of the jury indicates very 
strongly that they were of opinion that the whole amount the 
plaintiff was entitled to recover of all the companies whose 
policies it held was $2,373.86, and that the value of the goods 
destroyed was but $32,498.48, instead of $56,108.91, as claimed 
by the plaintiff. 

[2] To vitiate the policy by a noncompliance with the terms of 
the iron-safe clause, it is not essential, as it seems to be con- 
tended for the plaintiff, that the noncompliance was with the 
intent to perpetrate a fraud, for to say that the iron-safe clause 
shall operate only where there is other proof of fraud would be 
to deny the force of the clause, as the fraud would of itself 
vitiate the contract. The true rule deducible from the author- 
ities is that which this court has adopted, and which requires not 
a strict or literal, but a reasonable, compliance with the terms of 
the contract. 
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[3] The iron-safe clause required the preservation of the 
books which were kept, the object of this requirement being, 
as we have observed, to provide a means for ascertaining with 
reasonable certainty what goods were destroyed, and in this case 
two books, which, with a proper account of purchases, would 
have given this information, were left exposed to the fire and 
destroyed along with the insured property. The plaintiff was 
conducting a large shirt and overall manufacturing business, and, 
without such a compliance with the requirements of the policy 
as furnished a complete record of the business transacted, dis- 
tinguishing between the kinds of goods used, and the kinds of 
garments manufactured, the quality of goods used in making 
them, the sales and shipments of the manufactured garments, as 
well as the purchases of material actually made, the goods con- 
verted into the garments sold and shipped, there is no room for a 
difference of opinion among reasonably fair-minded men that 
there has not been a substantial compliance on the part of the 
plaintiff with the obligations imposed upon it by its policy. The 
evidence very plainly discloses that the inventory relied on was 
not such an itemized and complete inventory of the insured 
goods as it was, by the terms of the policy, required to take, 
keep, and produce, and that such books as were not destroyed 
by the fire (which were also relied on by the plaintiff) fall far 
short of the requirement in the policy to keep and produce such 
a set of books as would “clearly and plainly present a complete 
record of the business transacted.” 

The inventory is no more satisfactory as “a complete itemized 
inventory of the stock or goods” than that relied on by the in- 
sured in Phoenix Insurance Co. vs. Sherman, supra, which was 
held to be insufficient ; nor are the books kept and produced more 
satisfactory than those relied on in that case. 

Among the authorities cited by the learned counsel for the 
plaintiff are the cases of Prudential F. Ins. Co. vs. Alley, 104 
Va. 366, 51 S. E. 812, and N. B. Ins. Co. vs. Edmundson, 104 
Va. 487, 52 S. E. 350. With respect to those cases it need only 
be said, as was said in Prudential F. Ins. Co. vs. Sherman, supra, 
that they do not apply to the facts of the case under considera- 
tion. In this case, as in the last-named case, the insured has not, 
as required by the terms of its policy, provided the means by 
which the insurer could know, with reasonable certainty, the 
character and value of the insured goods destroyed by the fire. 

The case of Conn. F. Ins. Co. vs. Jeary, 60 Neb. 338, 83 N. 
W. 78, 51 L. R. A. 6098, is also cited for the plaintiff. In that 
case a recovery upon the policy was sustained upon the ground 
(not in accordance with the weight of authority) that to work 
a forfeiture all the conditions of the policy must be broken and 
not a particular one of them. 

In Arnold vs. Indemnity Ins. Co., 152 N. C. 232, 67 S. E. 
574, the policy sued on covered articles in which the insured was 
dealing as a proprietor of a livery stable business, and the court 
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merely holds that a description and itemized valuation of the 
principal articles in which the insured was dealing, “such as 3 
rubber tire buggies, $98, $294; 6 top buggies, $46.85, $281.10; 
3 open buggies, $96, $288,” etc., was a substantial compliance 
with the iron-safe clause, and that “the fact that one item was 
listed, harness, robes, collars, and horse blankets, $1,250.00, 
which in itself was not a compliance with the clause, would not 
affect the validity of the whole inventory so as to.authorize a 
forfeiture, especially where there was no question of the bona 
fide character of the loss.” 

In McNutt vs. Va. F. Ins. Co. (Tenn.) 45 S. W. 61, the in- 
sured supplied all deficiencies in the books he honestly en- 
deavored to keep, and this was held, and rightly, to be a substan- 
tial compliance with the iron-safe clause of the policy. 

To the same effect only is A®tna Ins. Co. vs. Fitze, 34 Tex. 
Civ. App. 214, 78 S. W. 370, also cited for the plaintiff in this 
case. 

Nor do the cases of Merchants’ Nat. Ins. Co. vs. Dunbar, 88 
Ill. App. 582, and Malin vs. Mer. Tenn. Mut. Ins. Co., 105 Mo. 
App. 625, 80 S. W. 56, sustain the plaintiff’s contentions in this 
case. In the first-named of those cases the insured forgot to 
put a small book in the safe, containing part of an invoice, but, 
as the stock of goods insured and destroyed by the fire had been 
seen only eighteen days before the fire by an agent of the in- 
surer, it was held that the neglect to put the “small book” .in the 
safe, so that it could be produced, did not forfeit the insured’s 
right to recover on the policy. 

The syllabus of the second-named case is as follows: “A fail- 
ure to comply literally with a requirement in a fire insurance 
policy that insured shall keep a set of books, presenting a com- 
plete record of business transactions, does not work a forfeiture 
of the policy; but its purpose is accomplished when insured pro- 
duces data from which the amount and value of the goods in 
stock at the time of the fire can be reasonably estimated.” That 
is not the case we have upon the record before us. 

The case of Phoenix Ins. Co. vs. Angel (Ky.) 38 S. W.° 1067, 
also cited for the plaintiff here, made a ruling sustained neither 
upon reason nor authority that, as there was no consideration 
for the agreement to preserve evidence of the extent and value 
of the goods lost by the fire, the agreement was void. 

[4] We are of opinion that upon the demurrer to the evi- 
dence in this case the judgment should have been for the de- 
murrant, the defendant. Therefore the judgment of the trial 
court is reversed, and this court will enter the judgment that it 
should have entered. 

Reversed. 
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ST. LOUIS COURT OF APPEALS. 


MIssourI. 


LEADER REALTY CO. 
VS. 


MARKHAM et aL* 


BROKERS—ISSUE OF POLICY ON CREDIT OF. 


The fact that insurance agents dealt with a broker as the agent of an 
insured is not conclusive that they did not issue the policies solely 
on his credit. 


(For other cases, see Insurance, Cent. Dig. §§ 392, 393; Dec. Dig. § 182.) 
CANCELLATION OF POLICY—REPAYMENT OF PREMIUMS. 


Where insurance agents dealt with a broker as an independent contractor 
and accepted his individual credit for the premiums, they could not 
cancel the policy without a repayment of premiums paid by insured to 
the broker. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


PREMIUMS—PAYMENT TO BROKER. 


Where insurance agents had authorized a broker to collect premiums, 
make deductions therefrom for his commissions, and pay the residue 
over to them, and had theretofore ratified such collections by him, 
a delivery of policies to such broker, and his consequent collection of 
premiums, amounted to a payment to the agents and precluded them 
from canceling the policies on the ground that the premiums there- 
for had not been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 

PREMIUMS—PAYMENT—SUFFICIENCY. 

Though a broker acting as agent for insurance agents had no authority 
to take checks and notes as payment of premiums, an acceptance of 


such checks and notes and their payment thereafter constituted a 
good payment. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Appeal from St. Louis Circuit Court; Eugene McQuillin, 
Judge. 

Action by the Leader Realty Company against George D. 
Markham and others. From a judgment for plaintiff, defendants 
appeal. Affirmed. 


Forpycre, Hoituipay & Wuire, for Appellant. 
STERN & HABERMAN, for Respondent. 
CAULFIELD, J. 

The appeal in this case was prosecuted to this court, but it 
was transferred to the Springfield Court of Appeals under the 
provisions of an act of the Legislature, approved June 12, 1909. 
See Laws of Missouri 1909, p. 396. See also, section 3939, R. 
5. 1909. Afterwards, the Springfield Court of Appeals disposed 


* Decision rendered, Feb. 6, 1912. 143 S. W. Rep. 1104. 
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of the case through an opinion prepared by Judge Cox of that 
court, but this opinion was ordered not to be published in the 
official reports for the reason that about the same time the Su- 
preme Court declared the legislative act, which purported to 
authorize the transfer of cases from one court of appeals to 
another for hearing and determination, to be unconstitutional. 
Because of such ruling of the Supreme Court, the case was 
thereafter transferred by the Springfield Court of Appeals to 
this court on the theory that the jurisdiction of the appeal con- 
tinued to reside here and the proceedings had there with reference 
thereto were coram non judice. 

[1] The case has been argued and submitted here and duly 
considered. We find ourselves unable to concur in the said opin- 
ion of Judge Cox for the reason that, following the ruling of the 
Supreme Court in Sheets vs. Insurance Co., 226 Mo. 613, 126 S. 
W. 413, it was there held that the instructions given on behalf 
of the plaintiff were not before the court for review, the de- 
fendants having excepted to the action of the court in the giving 
of such instructions but not having made any objections to 
their being given. As our Supreme Court has since overruled the 
Sheets ruling (see Harding vs. Missouri Pacific R. R. Co., 232 
Mo. 444, 134 S. W. 641), it is incumbent upon us to review those 
instructions in the light of the criticisms made of them by the 
defendants, as well as to consider and pass upon the other points 
made by the defendants. 


In substance and effect, the plaintiff in its petition charges that, 
being the holder of certain fire insurance policies issued to it in 
its name by insurers represented by the defendants and on ac- 
count of which it had paid more than $1,000 in premiums, it 
delivered the policies to the defendants for the purpose of having 
the latter, as agents of the insurers, attach a mortgage clause 
thereto, the defendant promising to make such indorsement and 
then return the policies to the plaintiff. That, becoming thus 
possessed of the policies, the defendants did not return them 
to the plaintiff as they had promised, but, pretending that the 
premiums had not been paid thereon, on March 1, 1909, wrong- 
fully canceled the policies without returning to the plaintiff the 
unearned premiums thereon, amounting to the sum of $559.78, 
as in the said policies provided; all to the plaintiff’s damage in 
the said sum, etc. The answer was a general denial. 

It is unnecessary to state all the facts shown by the evidence. 
The right of the plaintiff to recover would, we take it, be entirely 
conceded but that the provision for cancellation contemplates the 
return of unearned premium only in the case of “the premium 
having been actually paid,” and the defendants contend that the 
evidence discloses no such payment, and that the court gave im- 
proper instructions and refused a proper instruction on that sub- 
ject. The facts in this respect may be stated as follows: The 
defendants, as copartners, were the agents for certain insurance 
companies. One Dana C. Sycks had a desk in their office which 
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was his only place of business and where he received his mail. 
addressed in the care of the defendants. He had been with the 
defendants five or six years, first as a clerk, and then as a 
“broker.” It was his business to solicit insurance business from 
the insured and bring it to the defendants as agents for the 
insurers, and for that service he received from the defendants 
part of the commissions which the latter received from the in- 
surers on all such business, the defendants guaranteeing to him 
that his earnings in that way would amount to at least a certain 
amount per month. It appears that the books of the defendants 
consisted of a policy register, journal, and ledger. The register 
contained a complete description of the policy, including the name 
of the insured, the amount of the premiums, the gross commis- 
sion, the name of the broker, and his share of the commission. 
According to defendants’ witnesses, the bills for premiums were 
always made out from the policy register in the name of the 
insured, and the charges were entered from the bills into the 
journal and from the journal into the ledger. But it appeared 
that all the entries in the ledger were made in the account of 
Sycks, as charges against him as “broker” for the premiums. 
It also appeared that it was customary for the policies and bills 
to be turned over by the defendants’ cashier to Sycks, and for 
him to deliver the policies and collect the bills. It also appeared 
the Sycks made payments on this account of his as broker with 
his own checks against his own account in bank after deducting 
his share of the commissions. For a period of five yéars Sycks 
had been making collections, and ever since he had been a broker 
he had been charged therefor and been making payments by cash 
or checks in the manner indicated. In the latter part of 1906, 
the plaintiff, being desirous of procuring fire insurance, asked 
Sycks and another agency for a rate. Sycks made the lowest 
rate and plaintiff gave him that business, and thereafter gave 
him other business, dealing with him individually, and not with 
the defendants. Sycks brought the business to defendants, how- 
ever, and the defendants’ cashier testified that he delivered all 
the policies to Sycks together with bills on defendants’ billheads 
against the plaintiff. Sycks delivered the policies to the plaintiff 
and rendered bills for the premiums to the plaintiff in his own 
name on his own billhead. Plaintiff paid all these bills by deliver- 
ing to Sycks its checks for the amounts thereof, except two bills 
for which plaintiff gave its notes. These checks and notes were 
made payable to Sycks individually and were all duly paid to 
him. The premium charges for all these policies appear on the 
books of the defendant in the manner we have indicated, and in 
the ledger are charged to Sycks’s account. Though Sycks re- 
ceived payment from the plaintiff for all these policies, he only 
paid part of it, a part which had been paid in the earlier period 
of his dealings with the plaintiff, to the defendants. The balance 
continued as a charge on the books of the defendant. In Jan- 
uary, 1909, nearly all of it had thus continued unpaid and a charge 
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on the books for more than a year. During all this time the de- 
fendants never sent a bill to the plaintiff or communicated with 
the plaintiff in any manner, but contented themselves according 
to the testimony of their witnesses, with handing bills to Sycks 
and accepting such returns or excuses as he cared to make. The 
defendants, however, sent on the full amount of the premiums 
to their principals, the insurers. In January, 1909, Sycks dis- 
appeared, and in February, after having, by means of collectors 
then sent out, ascertained what accounts Sycks had collected, one 
of the defendant partners procured a warrant to be issued for 
the arrest of Sycks for having, as agent of such partner, em- 
bezzled the amount charged to his account. On February 11, 
defendant wrote to plaintiff’s agent a letter as follows: “In ac- 
cordance with your telephone message of this morning, we ac- 
cept notice of loss payable to the St. Louis Union Trust Com- 
pany as interest may appear under the policies covering for ac- 
count of Leader Realty Company at Broadway and Washington 
avenue. Upon receipt of the policies proper indorsement will be 
made and attached thereto, and the documents returned to you.” 
Thereupon the policies held by plaintiff were delivered to the 
defendants. On February 23, 1909, while the policies were in 
the possession of the defendants, they gave notice to the plain- 
tiff in writing to the effect that on account of nonpayment of the 
premiums the insurers would cancel all the policies held by the 
plaintiff, describing them, as of March 1, 1909, and stating that 
“as this cancellation is made on account of failure to pay the 
premiums on said policies, there will be no return upon the 
same.” On account of this cancellation, the defendants re- 
ceived back from the insurers which had issued the policies the 
sum of $619.25, being the aggregate amount of the unearned 
portion of the premiums on the canceled policies, which amount 
and any part thereof the defendants refused to pay to the plain- 
tiff. 

At the instance of the plaintiff, the court gave two instructions 
as follows: “(1) If you find and believe from the evidence that 
policies of insurance described in the petition and in evidence 
were issued to the plaintiff, Leader Realty Company, and if you 
find and believe from the evidence that said Leader Realty Com- 
pany contracted for said policies and received the same from 
one Dana C. Sycks and paid him therefor, and if you further 
find and believe from the evidence that said Dana .C. Sycks ob- 
tained said policies of insurance from the defendants, and if you 
further find and believe from the evidence that defendants dealt 
with said Dana C. Sycks as a broker and issued said policies upon 
the credit of said Dana C. Syks, and not upon the credit of the 
Leader Realty Company, and if you further find and believe from 
the evidence that said policies of insurance were on March 1, 1909, 
canceled by the defendants without repayment to the plaintiff of 
the unearned premiums thereon, then your verdict must be in 
favor of plaintiff and against the defendants for such sum as you 
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may find to be the amount of such unearned premiums, not ex- 
ceeding the sum of $559.78, together with interest on such 
amount from March 1, 1909, at the rate of 6 per cent per an- 
num. (2) If you find from the evidence that defendants in- 
trusted the policies referred to in the evidence to Dana C. 
Sycks for delivery to plaintiff and had authorized Sycks to collect 
premiums, make deductions therefrom for commissions, and pay 
the residue over to defendants, or had theretofore ratified such 
collections by him, and plaintiff paid said Sycks for said policies, 
then said payment to said Sycks was payment to defendants, 
and, if you believe from the evidence the funds so paid were 
thereafter appropriated to himself by said Sycks, then said ap- 
propriation was from defendants, and defendants had no right 
to cancel said policies upon the ground that the premiums there- 
for had not been paid.” 


The court, refused an instruction offered by the defendants to 
the effect that payment to Sycks by checks or notes made pay- 
able to him personally was not payment to defendants, even 
though he was the agent of the defendants to collect premium 
payments. 

[2] 1. Defendants’ chief Complaint on this appeal concerns 
the action of the trial court in giving plaintiff’s first instruction. 
They first assert that that instruction. contains an erroneous 
declaration of law in that it permitted the jury to find that “de- 
fendants dealt said Dana C. Sycks as a broker and issued said 
policies upon the credit of said Dana C. Sycks, and not upon 
the credit of the Leader Realty Company.” Defendants’ reason- 
ing as to this proceeds about as follows: A “broker” is prima 
facie the agent of the insured. If the defendants “dealt with 
said Dana C. Sycks as a broker,” it necessarily meant that they 
dealt with him as the agent of the insured “and not as an inde- 
pendent contractor.” If in response to this reasoning of the de- 
fendants, we accept as correct their assumption that to deal with 
Sycks as a broker was to deal with him as the plaintiff’s agent, 
still it does not follow, as defendants assume, that therefore the 
defendants may not have “issued said policies upon the credit 
of such Dana C. Sycks, and not upon the credit of the Leader 
Realty Company,” as the instruction also hypothesizes. If one 
dealing with an agent, knowing the principal, sees fit to give 
credit to the agent exclusively, he must look to the agent alone 
for payment and cannot afterwards resort to the principal. 
Mechem on Agency, § 558. But we consider the argument as to 
the effect of using the phrase “dealt with said Dana C. Sycks as 
a broker” to be without substance—a mere play upon words. 

[3] It is clear from the whole context that the true hypothesis 
submitted is that each of the parties dealt with Sycks as an in- 
dependent contractor, whatever he was called, the ,plaintiff get- 
ting the policies from him, and paying him for them, and the 
defendants delivering them to him on his credit and not on the 
credit of the plaintiff. The instruction in effect tells the jury 
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that, if the defendants accepted the individual credit of the 
broker as a payment of the premiums, the defendants could not 
cancel the policy without repaying the premiums to the plaintiff, 
the plaintiff having paid them to the broker, and this, as we 
understand it, is the law. Bennett vs. Maryland Fire Ins. Co., 
14 Blatchf. 422, Fed. Cas. No. 1,321; White vs. Conn. Ins. Co., 
120 Mass. 330. 

[4] Defendants next suggest that, as the petition contains no 
allegation that the defendants dealt with Sycks as an independent 
contractor or issued the policies on his individual credit, this in- 
struction submitted an issue not raised by the pleadings. In this 
respect the substance of the issue was whether the plaintiff had 
paid the premiums. The material fact set forth in the petition is 
that the premiums were paid, not how they were paid—whether 
by cash direct to the defendants or to its agent, or by the defend- 
ants accepting the individual credit of the broker as payment, the 
plaintiff having paid him. The petition was so drawn that it 
might well have been made more definite and certain in its aver- 
ments as to payment of the premiums, but no objection was made 
to it and it is good after verdict. 

[5] We hold that the hypothesis submitted by this instruction 
was within the issue of payment raised by the pleading. 

[6] We also hold that there was evidence tending to support it. 
There was evidence to the effect that the defendants charged 
the premiums to the broker’s personal account and from time to 
time received his personal checks to the credit of this account. 
Also that, though most of these premiums were not paid to the 
defendants for more than a year, the defendants made no claim 
or demand to plaintiff on account thereof. It is true that the 
weight of the evidence seems to favor the idea that Sycks was 
the agent of the defendants in collecting the premiums from the 
plaintiff; but there was sufficient evidence favoring the theory 
that the defendants extended the credit to him alone to justify 
submitting that theory to the jury. 


[7] Nor are we inclined to agree with the defendants’ counsel 
that this instruction, which submits the question whether defend- 
ants dealt with Sycks as a broker and extended credit to him 
exclusively, is in conflict with the second instruction, which 
submits the question whether Sycks collected from the plaintiff 
as the agent of defendants. If the two instructions had made 
defendants’ liability depend upon a finding of both hypotheses, 
they might be held confusing and contradictory because perhaps 
the defendants could not have dealt with Sycks as a broker ex- 
tending credit to him alone as stated in the first instruction, and 
at the same time had him as their agent to collect from the plain- 
tiff as stated in the second instruction; but these instructions are 
not subject to that criticism. One permits the defendants to be 
held liable if the first state of facts is found; the other recognizes 
such liability if the second state of facts is found. 


[8] Each correctly states the law as applied to the particular 
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facts hypothesized, and neither contradicts the other. The jury 
could not possibly have been confused or misled by these in- 
structions. See, as having some bearing on this question, 
Dawson vs. Quillen, 61 Mo. App. 672, 678; Barton vs. City of 
Odessa, 109 Mo. App. 76, 82 S. W. 1119. 

[9] 2. We agree with the Springfield Court of Appeals in its 
holding, expressed and discussed in its opinion above mentioned, 
that the instruction offered by the defendant was properly re- 
fused; for though Sycks as agent of the defendants to receive 
payment of the premiums, if he was such, had no implied author- 
ity to accept notes or checks by way of payment, still, if the 
checks and notes which he accepted weré paid, as they were 
in this case, it was a good payment. Mechem on Agency, § 381. 

[10] 3. As to the alleged error in the admission of testimony, 
we adopt that portion of the aforesaid opinion of the Springfield 
Court of Appeals which reads as follows: ‘The error assigned 
in the admission of testimony is that witness Bowman was al- 
lowed to testify as to certain statements made by one of the 
defendants. The ground of this contention is that the statements 
were made in the course of a conversation in which the parties 
were attempting to effect a compromise. It is well settled that 
the statements of a party made in an effort to secure a com- 
promise of a disputed claim cannot be used as evidence against 
him in a trial subsequent thereto; but, upon reading the record 
in this case, we find that the testimony offered does not come 
within this rule for the reason that the witness stated at the 
time of giving the testimony that in the first conversation be- 
tween them, in which the statements were made, nothing was said 
about a compromise, and therefore no error was committed in 
admitting this testimony.” ; 

[11] 4. We may add that we have not considered the cir- 
cumstance that the plaintiff has sued the agents of the insurers 
instead of suing the insurers themselves, because, from the in- 
ception of the case, the parties have proceeded as if that were 
proper, and as if the defendants, having had the dealings the 
record discloses and having done the wrongful canceling, were 
the responsible parties. We feel justified in dealing with the 
case in that respect as they have dealt with it, and have given 
this feature no consideration and express no opinion thereon. 

The judgment is affirmed. 

Reynolds, P. J., and Nortoni, J., concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 





SLOCUM 
vs. 


SARATOGA & WASHINGTON FIRE INS. CO. or Saratoca and 
WASHINGTON COUNTIEsS.* 


FIRE POLICIES—STATEMENTS CONCERNING LOSS—TIME 
FOR FILING. 


Under a fire policy which requires insured to give immediate notice of any 
loss and to render a statement to insurer within sixty days after 
the fire, compliance with such requirements is a condition precedent to 
the right to recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 
FIRE ROLICIES—RENDITION OF STATEMENT — “WITHIN 
SIXTY DAYS AFTER THE FIRE 


A fire policy, which requires insured within sixty days after a fire to 
render a statement to insurer, requires submission of the statement 
within sixty days after the fire has terminated or abated to such an 
extent that an inspection of the property damaged may be made. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
FIRE POLICIES—STATEMENT CONCERNING LOSS—TIME FOR 
SUBMISSION—EVIDENCE—WEIGHT. 


In an action on a fire policy, evidence held to show that statement con- 
cerning loss was not rendered within sixty days after the fire had so 


far abated that a statement might have been prepared as required by 
the policy. 


(For Se cases, see Insurance, Cent. Dig §§ 1555, 1707-1728; Dec. Dig. 


eee Te ee Sees OF LOSS—DEFECTS—RIGHT TO 


Omission of a statement of venue in proofs of loss under a fire policy 
is amenable in furtherance of justice. 


(For other cases, see Insurance, Cent. Dig. § 1357; Dec. Dig. § 551.) 
Hirschberg, J., dissenting. 


Appeal from Trial Term, Dutchess County. 


Action by Egbert D. Slocum against the Saratoga & Washing- 
ton Fire Insurance Company of Saratoga and Washington Coun- 
ties. From a judgment for plaintiff and from an order denying 
a new trial, defendant appeals. Reversed, and new trial granted. 


Argued before Jenks, P. J., and Hirschberg, Woodward, Burr, 
and Rich, JJ. 


WILLIAM Rooney, for Appellant. 
James E. Carrou, for Respondent. 


* Decision rendered, March 15, 1912. 134 N. Y. Supp. 72. 
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Jenks, P. J. 

[1-3] The action is brought upon a fire insurance policy of 
the standard form, the plaintiff gained a verdict at trial term, 
and the defendant appeals. One of the defenses pleaded is that 
the plaintiff did not comply with a provision of the policy :— 

“If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, and, within sixty days 
after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by this insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire,” etc. 

A compliance herewith was a condition precedent to the main- 
tenance of the action. Peabody vs. Satterlee, 166 N. Y. 174, 
59 N. E. 818, 52 L. R. A. 956. I think that the evidence did not 
justify the jury in finding such compliance, and that therefore 
there should be a new trial. “Within sixty days after the fire” 
means “within sixty days after the fire has terminated or abated 
to such an extent that an inspection of the property damaged may 
be had.” National Wall Paper Co. vs. A. M. M. Fire Ins. Co., 
175 N. Y. 226, 67 N. E. 440. Explanatory of this interpretation, 
the court say, per Haight, J.:— 

“Until the fire abates, or is ended, his” (i. e., the insured) 
“access to the premises may be impossible, and in consequence 
he may be unable to learn the precise extent of his loss.” 

The policy termed the “Farm Policy Form” insured in divers 
sums a two-story shingle frame roof building, while occupied as 
a dwelling house, three barns, and certain farm produce, feed, 
and cattle, all situate on a farm in the town of Dover. The loss 
as reported by the plaintiff consisted of 400 bushels of oats, 17 
tons of hay, 2 tons of dry straw feed, and granary, hen and hog 
house, dwelling and barn, all totally destroyed, and barn No. I 
slightly damaged. The structures were of frame, save there 
were metal or tin roofs upon them or some of them, and were 
situate in comparatively open country. I shall consider first the 
evidence as to what time after the fire the insured could have 
determined by inspection the precise extent of his loss. 


The plaintiff testifies on direct examination that the fire began 
about 7 p. m. on Friday, July 15, 1910, and that “we had a fire 
there burning four or five days after the original fire.” Upon 
cross-examination he testifies that when the fire broke out he 
was a mile away, but went to the scene in a motor car; that when 
he reached there about half the building was burned; that he 
stayed there all night ; that he could not tell how long it was after 
he went there that the roof fell in; that he helped protect barn 
No. 1; that there was no water put on the building or the lean- 
tos, so far as he knew; that by midnight the building was all 
down, it had fallen, “the whole thing had gone down in a bunch 
of flames, a bunch of fire, right into the cellar”; and that he 
went home about 6 or 7 a. m. of the next day. He was then 
asked :— 

Vol. XLI.—61. 
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“Q. You knew at that time, did you not, that the house was 
a total loss? A. At the time I left, sure. Q. You could see that 
from looking at it? A. Oh, yes, yes.” 

He further testifies that the hay and grain were on fire the 
evening of the 15th , that he saw them burning there, and that he 
could not make any attempt to put it out—he could not get to it. 

“OQ. You knew on the 16th that the hay would be a total 
loss; you did not expect to save it at all, the day after the fire? 
A. No, sir. Q. You knew that was a total loss? A. Yes, sir. 

. You could see that? A. Yes, sir. Q. Also the oats? A. 
The biggest part of them. Of course, as I told you, we culled 
out a few bags, I think a week or two after. * * * Q. So 
that on the 16th day of July, 1910, you knew that you had 
suffered a total loss, did you not? A. I did; yes sir.” 

The plaintiff's witness Hasbrouck on the direct examination 
testifies: That the fire began on the evening of July 15, 1910. 
That he did not recall whether the building and contents were 
burning subsequent to that date. That on the next Sunday a 
large piece of oats was beginning to “go up,” as there was a 
little wind coming up. That it was coming. up in a blaze. That 
it was burning about a week before they got it “all cleaned up” 
and the fire put out entirely. It was: chiefly the oats, and the 
planking under the floor. There was refuse that was burning 
in there that could not be reached, and “they got the whole thing 
torn up.” He put his hose on it Sunday. The fire broke out 
again during the following week. The fire was not put out until 
the latter part of the next week. On cross-examination he 
testifies that the roof fell in about one hour or an hour and a 
half after the fire began. He was asked :— 


“Q. It was apparent, was it not, that the building was totally 
destroyed on the morning of the 16th of July, you could see 
that? A. Well, no, you mean the timbers and everything burned 
up? Q. No, the building had lost its semblance as a residence? 
A. Sure. Q. All that was left was some blackened timbers in 
the basement? A. It was burning yet. Q. Just smouldering 
and smoking? A. The heavy timbers and those had not all 
burned up. Q. They had not all burned up? A. Oh, no. Q. They 
did not burn up afterwards? A. Yes, they all burned up finally.” 

I think I have noticed all of the testimony bearing upon this 
issue, save that it is to be noted that the plaintiff testifies that the 
hay, oats, and rye straw burned were in barn No. 2 (of which 
the contents were not insured), and that if this was the fact 
he was not entitled to recover therefor in any event. The learned 
counsel for the respondent insists that this testimony was a 
manifest error on the part of the plaintiff, but I am not con- 
vinced as against the record as it reads. 

I think, then, that the great preponderance of the evidence 
indicates that the plaintiff could have determined by inspection 
on the 16th day of July the extent of his loss. It indicates that 
the plaintiff could have seen that the buildings had lost their 
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character as buildings, that they could not be thus designated, 
so that there was a total loss thereof within the rule of Cor- 
bett vs. Spring Garden Ins. Co., 155 N. Y. 389, 50 N. E. 282, 
41 L. R. A. 318, and that the personal property covered by the 
policy had been, or at least would be, totally destroyed. Na- 
tional Wall Paper Co. vs. A. M. M: Fire Ins. Co. supra, 175 
N. Y. at page 228, 67 N. E. at page 440. The fact that “a few 
bags” of oats were culled out finally did not indicate that the 
plaintiff could not on the 16th of July have determined the 
character and extent of the loss in that respect, or suffice to 
change the character of a total to a partial loss. Singleton vs. 
Boone County Home Mut. Ins. Co., 45 Mo. 250. 

Proofs of loss were mailed in the city of Poughkeepsie on 
September 14, 1910, and received by the defendant on Thursday, 
September 15, 1910. If the condition of the conflagration was 
such that on July 16, 1910, the plaintiff could have learned the 
extent of his loss, then it follows that the plaintiff did not 
comply with the provisions, inasmuch as the proofs were not 
received within the prescribed period of sixty days. Peabod 
vs. Satterlee, supra; Fink vs. Fink, 171 N. Y. 616, 623, 64 N. E. 
506. 

[4] The proofs of loss were sworn to before a commissioner 
of deeds, Poughkeepsie, New York, but there was an absence 
of venue. The omission is amendable in furtherance of justice. 
Nichols’ New York Practice, 508, and cases cited. 

The judgment and order are reversed, and a new trial is 
granted; costs to abide the event. 

Burr, Woodward, and Rich, JJ., concur. Hirschberg, J., 
dissents. 


MARYSVILLE MERCANTILE CO., Limirep, vs. HOME 
FIRE INS. CO.* 
(Supreme Court of Idaho.) 


AGENTS—AUTHORITY. 


Where a local agent of a fire insurance company has power to write, issue, 
and sign insurance policies, and is furnished by the company with 
forms of policies to be written and to be signed by the agent, full 
power is conferred upon such agent to write, issue, and deliver 
policies of insurance upon application, and such policies become ef- 
fective upon the writing and delivery by such agent, unless the com- 
pany cancels such policies, and the authority of such agent extends 
to renewals of policies previously issued upon request of the insured, 
and they become effective upon the expiration of the original policy. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


* Decision rendered, Feb. 16, 1912. 121 Pac. Rep. 1026. Syllabus by 
the Court. 
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AGENTS—AUTHORITY. 


Where an agent of a fire insurance company, with authority to write 
policies, makes an agreement with an insured that he will write a 
policy of insurance, and look after it, and continue it during the life 
of a loan made to the insured, and the policy is written and left 
with the agent for safe-keeping, such agent has authority to renew 
said policy and continue the insurance, and, when a new policy is 
issued and retained by the agent for safe-keeping, it is a valid policy, 
and binds the fire insurance company until canceled. 


(For other cases, see Insurance, Cent. Dig. § 129; Dec. Dig. § 101.) 


CONTRACT—DELIVERY OF POLICY. 


Where an agent for a fire insurance company has power to issue and 
renew policies, and is intrusted with forms of policies to be written, 
issued, and delivered, after being signed by such agent, and such 
agent instructs a clerk to issue a policy, and the policy is issued and 
left with the bank, of which said agent is cashier, for safe-keeping 
in accordance with an agreement with the insured, the contract of 
insurance becomes complete and effective, and the actual personal 
delivery of such policy to the insured is not required, as the posses- 
sion of the person with whom such policy is to be left for safe- 
keeping under such agreement between the agent and the insured is 


equivalent to the possession of the insured. 
(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


CONTRACT—PAYMENT OF PREMIUM. 

The payment of premium upon an insurance policy at the time the policy 
is delivered is not a condition precedent to the existence of a policy 
of insurance, as the company may, through its agent, extend credit 
for the premium, and, if this is done, the contract of insurance will 
be binding upon the company without the actual payment of the 
premium. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 

ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 

The evidence in this case examined and found sufficient to support the 
verdict of the jury and the judgment. 

(For other cases, see Insurance, Cent. Dig. §$ 1555, 1707, 1728; Dec. Dig. 


§ 665.) 


——-— —— -$e@g— ——- — 


WARSAW-WILKINSON CO. vs. EXCHANGE MUT. FIRE 
INS. CO.* 
(United States Circuit Court, E. D. Pennsylvania.) 


MUTUAL POLICY—CONSTRUCTION. 

A mutual fire policy provided for payment of such charges as might be 
levied by the board of directors against the insured or the deposit 
made thereunder and the deposit of $102.73 in cash as security there- 
for, and in consideration thereof insured certain property, real and 
personal, “to an amount not ‘exceeding $7,500.” It also provided 
that, if a deposit should be less than the premium payable on the 
property for the amount of insurance named at the rate charged by 
the majority of stock companies engaged in the fire insurance busi- 


* Decision rendered, Dec. 14, 1911. 192 Fed. Rep. 666. 
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ness in the locality in which the risk was situated, then it was agreed 
that the amount of insurance should be reduced pro rata. The in- 
surance under the policy was figurerd at the rate of $1.29 per $100 
on the building and $1.42 on contents, but the company proved that 
a majority of stock companies engaged in the fire insurance business 
in that locality charged $1.84 per $100 on the buildings and $2.09 on 
the contents. Held that, under the reduction clause, defendant was 
only bound to pay on the basis of such an amount of insurance as 
plaintiff's deposit would purchase at the stock companies’ rates so 
proved. 


(For other cases, see Insurance, Cent. Dig. § 358; Dec. Dig. § 173.) 
—_—§2eg—__—_ 


DAVIS vs. BREMER COUNTY FARMERS’ MUT. FIRE 
INS. ASS’N.* 


(Supreme Court of Iowa.) 


ASSIGNMENT—CONSENT—NECESSITY. 


A purchaser of insured property is not entitled to the indemnity against 
loss or damage provided by the policy, unless by consent of the 
insured, the policy has been assigned to him, since he is not a party 
to the contract, and such a contract is a personal one, which cannot 
be assigned without the consent of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


TRANSFER OF PROPERTY—EFFECT ON LIABILITY. 


The holder of a fire insurance policy is not entitled to recover where he 
has parted with his interest in the property before the loss, since 
the contract of insurance is one of indemnity, and the policyholder 
has not been injured by the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1443; Dec. Dig. § 580.) 


FOLICY—ASSIGNMENT. 

Code, § 3044, providing that instruments for the payment of money are 
assignable, and section 3046, permitting their assignment, although the 
instruments themselves prohibit any assignment, apply to the assign- 
ment of insurance policies after, but not before, the loss. 


(For other cases, see Insurance, Cent. Dig. § 470; Dec. Dig. § 201.) 


ASSIGNMENT AFTER LOSS—EFFECT. 


After a loss, a policyholder assigned the policy to a person who had 
purchased the insured property before the loss, to which the assistant 
secretary of the insurer consented, as required by the policy. Held, 
that insurer was not liable on the policy, the policyholder having 
no rights to transfer to the assignee, since she had no insurable in- 
terest at the time of the loss, and the consent of the assistant sec- 
retary being insufficient to create any new rights. 


(For other cases, see Insurance. Cent. Dig. § 1457; Dec. Dig. § 594.) 


ASSIGNMENT—CONSENT—EXCUSE. 

Difficulty in securing the consent of an insurance company to an_assign- 
ment of the policy does not excuse compliance with a provision of 
the policy requiring such consent. 

(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


* Decision rendered, March, 6, 1912. 134 N. W. Rep. 860. 
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MUTUAL INSURANCE—ASSIGNMENT OF POLICY. 


The rule that an assignee of an insurance policy acquires no rights, un- 
less the insurer consents to the assignment, applies to a mutual in- 
surance company, where its articles and by-laws limits insurance to 
members, their “heirs and executors,” without mentioning assigns, 
and do not indicate that a person can become a member merely by 
taking an assignment of a member’s policy. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


KAMM & SCHELLINGER BREWING CO. vs. ST. JOSEPH 
COUNTY VILLAGE FIRES INS. CO.* 


(Supreme Court of Michigan.) 


FIRE POLICY—ASSIGNMENT—NOTICE TO INSURER. 


The charter of a mutual fire insurance company provided that the in- 
surance of any member should cease on a sale or transfer of the 
title to the property insured, but such member should be liable for 
all assessments on the property, and for his or her equitable share of 
the losses and expenses until the policy was surrendered or can- 
celed, provided, that, on the sale of any insured property, the vendor 
might assign his or her policy to the purchaser, but only on the written 
consent of its secretary indorsed thereon. Held, that where plaintiff 
on purchasing certain property on which defendant had a policy, 
took an assignment thereof, but did not notify the insurer thereof, 
and no consent to the assignment was written thereon, plaintiff 
could not recover for a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


FIRE POLICY —ASSIGNMENT—CONSENT OF INSURER— 
WAIVER. 


That one of the directors of a mutual fire insurance company, who was 
also its collecting agent, had knowledge of an assignment of a policy 
to a purchaser of the property and received premiums from the 
grantor as the agent of the assignee, did not constitute a waiver of 
a provision in the company’s charter requiring notice and consent of 
the insurer as a condition precedent to liability on a policy to an 
assignee. 


(For other cases, see Insurance, Dec. Dig. § 207.) 


* Decision rendered, March 12, 1912. 134 N. W. Rep. 990. 
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PHILADELPHIA UNDERWRITERS’ AGENCY OF THE 
FIRE ASS’N OF PHILADELPHIA vs. NEURENBERG.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


POLICY—CONSTRUCTION—FORFEITURE. 


An insurance policy will be liberally construed in favor of the insured so 
as not to work a forfeiture, unless the case is clearly within the con- 
ditions expressed in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 294-298; Dec. Dig. § 146.) 


POLICY — FORFEITURE — FORECLOSURE PROCEEDINGS — 
KNOWLEDGE OF INSURED — PROOF. 


Where, in an action on a fire policy, the insurer claimed a forfeiture b 
violation of a clause stipulating that the policy should be void if, with 
the knowledge of the insured foreclosure proceedings were com- 
menced against any of the property covered, the burden upon the 
company to show that foreclosure proceedings were commenced with 
the knowledge of the insured was not discharged by proof that the 
insured filed a waiver of service in such proceedings. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


* Decision rendered, Jan. 20, 1912. Rehearing denied, Feb. 23, 1912. 
144 S. W. Rep. 357. 


In RE M. I. HIBBLER MACH. SUPPLY CO. 
(United States District Court, W. D. New York.) 


CHANGE IN TITLE—BANKRUPTCY. 


At the time of bankruptcy adjudication, the bankrupt owned a building 
on which were fire policies having several years to run, which con- 
tained a provision that they should be void if any change occurred 
in the title, interest, or possession of the premises, other than by 
death of the insured, whether such change was due to legal process 
or otherwise. The appointment of receiver in bankruptcy and the 
vesting of title in him had been noted on the policies at the request 
of a mortgagee, but no such notation or change was made in the 
policies after the election of a trustee; he considering that the gen- 
eral creditors had no substantial insurable interest in the property. 
Held, that the policies were void as to the trustee. 


(For other cases, see Insurance, Cent. Dig. § 809; Dec. Dig. § 328.) 
* Decision rendered, Jan. 5, 1912. 192 Fed. Rep. 741. 
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FARLEY vs. SPRING GARDEN INS. CO.* 


(Supreme Court of Wisconsin.) 


FIRE INSURANCE—STANDARD POLICY—ESTOPPEL. 


To allow plaintiff suing on a standard fire policy, conditioned to be void 
if the insured building be on ground not owned by insured in fee 
simple, to show that defendant knew, before the policy was issued, 
that the building was on leased land, and consequently was estopped 
to declare the policy void, is not to nullify, and practically eliminate 
the condition. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 
Oe FIRE POLICY—RENEWAL—FURNISHING INFOR- 
I 


Under the provision of a standard fire policy, provided by St. 1808,:§ 
194I—5I, that the policy may, by a renewal, be continued, under the 
original stipulations, in consideration of premium for the new term, 
provided that any increase of hazard must be made known to the 
insurer, at the time of renewal, notice to the insurer at the time of 
issuing the original policy, of ‘the fact of the insured house being 
on leased ground, is binding on, and need not again be given to, in- 
surer at the time of the renewal, prior to expiration of the first 
policy. 

(For other cases, see Insurance, Cent. Dig. § 975; Dec. Dig. § 377.) 


RENEWAL OF FIRE POLICY—NOTICE TO INSURER. 


Whether or not at time a renewal fire policy was sent out the agent of 
insurer had in mind the information received when the original 
policy was issued that the insured building was on leased ground 
is immaterial, as regards notice of such fact being binding on insurer 
when issuing the renewal. 


(For other cases, see Insurance, Cent. Dig. § 975; Dec. Dig. § 377.) 
* Decision rendered, March 12, 1912. 134 N. W. Rep. 1054. 


UNDERWOOD vs. PENNSYLVANIA FIRE INS. CO.* 
(Supreme Court of New York. Trial Term. Suffolk County.) 


STANDARD FIRE POLICIES—RENEWAL— AUTHORITY OF 
LOCAL AGENT 


Under a fire policy of the New York standard form which provides 
that the policy may be renewed on payment of a premium for the 
renewed term, but that any increase of hazard must be made known 
at the time of the renewal, and that no agent shall have power to 
waive any condition of the policy, etc. a local agent cannot bind 
insurer by promising to renew a policy eight months before its ex- 
piration, with no payment of renewal premium and without regard 
to any change of the hazard. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 





* Decision rendered, Jan. 1912. 134 N. Y. Supp. 105. 
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FIRE POLICIES—INTENT TO RENEW—EVIDENCE. 


Mere indifference of insured at and after the expiration of the original 
term of a fire policy. did not show an intent to renew, though he 
relied on insurer’s local agent’s oral promise, made eight months 
before, that he would renew the insurance by issuing a new policy. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


FIRE POLICIES—RENEWAL—AUTHORITY OF AGENT. 


While an oral agreement to renew fire insurance may be valid, though 
made by insurer’s local agent, the circumstances must be such as to 
indicate apparent authority in him. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 
————0o—__ 


BREMYER vs. SCHOOL ASS’N OF SWEDISH EVANGEL- 
ICAL MISSION CONFERENCE OF KANSAS.* 


(Supreme Court of Kansas.) 


RIGHT TO PROCEEDS—INTEREST. 


Where, by the terms of a fire insurance policy, it is stipulated that the 
loss, if any, shall be payable to the mortgagee, he becomes the 
beneficiary of the policy, and if a loss -occurs while the debt is 
unpaid, he alone is entitled to recover the insurance to the extent 
of his debt, and where the indemnity is paid by the insurance com- 
pany in a draft made payable to the mortgagor and mortgagee 
jointly, and the mortgagor offered to indorse the draft and have 
the mortgagee take from the proceeds the amount of the mortgage 
debt, and where the mortgagee refused to accept the amount of 
his indebtness, but claimed that he was the owner of the insured 
property and was entitled to all the insurance money, which greatly 
exceeded the amount of the mortgage debt, he is not entitled to 
interest on the mortgage debt after the time he refused to accept 
the payment to which he was entitled. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


* Decision rendered, March 9, 1912. 122 Pac. Rep. 104. Syllabus by 
the Court. 


O0e- --- 


FOUNTAIN vs. STANDARD FIRE INS. CO.* 


(Supreme Court of Iowa.) 


VALIDITY—OTHER INSURANCE. 

Where an insurance policy prohibits: other insurance unless otherwise 
provided in the policy, a further provision that “the insured may 
obtain $—— additional insurance” does not permit unlimited ad- 
ditional insurance, but is without force of any kind. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 
cacieuarpabaabsadiainencmiarismentieeenes ot at en en ee 


* Decision rendered, March 15, 1912. 134 N. W. Rep. 1090. 
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SPRINGFIELD FIRE & MARINE INS. CO. vs. HOME- 
WOOD.* 
(Supreme Court of Oklahoma.) 


TOTAL LOSS—LIABILITY OF OFFICER. 


Where a fire insurance policy was written and the loss occurred while 
section 3199 of Wilson’s Rev. & Ann. St. 1903 (which provided that 
“all insurance companies issuing policies in this territory shall be re- 
quired to pay in case of total loss the full amount, and in case of 
partial loss shall be required to pay the amount of loss so sustained 
for which the property is insured; provided, however, that no policy 
shall be issued which shall contain a sum greater than seventy-five 
per cent of the value of the property so insured”), and section 3204 
of Wilson’s Rev. & Ann. St. 1903 (which provided that, “if there is 
no valuation in the policy the measure of indemnity in an insurance 
against fire is the full amount stated in the policy; but the effect 
of valuation in a policy of fire insurance is the same as in a policy 
of marine insurance”), were in force, the company was liable, in 
case of total loss, for the full amount of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1275, 1976. ; Dec. Dig. § 500.) 


DESTRUCTION BY FIRE—TOTAL LOSS. 


When all combustible material in a railroad car is destroyed by fire, leav- 
ing only the trucks and steel used in its construction, and that is 
so injured by the fire as not to be of use in rebuilding the car, there 
is total loss, within the meaning of the fire insurance policy, although 
the trucks and steel may be worth a small per cent of the original 
value of the car as old irons or scraps. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


TOTAL LOSS—APPRAISEMENT. 

Where there was a total loss of property covered by a fire insurance pol- 
icy, governed by the provisions of sections 3199 and 3204 of Wilson’s 
Rev. & Ann. St. 1903, no appraisement was necessary, though the policy 
provided for appraisement as a condition precedent to bringing suit 
thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 

* Decision rendered, Jan. 16, 1912. 122 Pac. Rep. 196. Syllabus by the 

Court. 


——__— @+@ —- —— 


BARTLING vs. GERMAN MUT. LIGHTNING & TORNADO 
INS. CO. OF FARMERS OF MAXFIELD AND 
VICINITY.* 


(Supreme Court of Iowa.) 


INSURABLE INTEREST—WHAT CONSTITUTES—VENDOR AND 
PURCHASER. 

An owner of land insured his barn, and thereafter, and before its de- 
struction by fire, transferred the legal title to one who held it for the 
benefit of a purchaser, with whom he had been negotiating, and which 


*Decision rendered, March 7, 1912. 134 N. W. Rep. 864. 
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was then recorded, so that the owner could not have had it set aside, 
and the owner received, under the agreement for sale or exchange, 
all the rights to which he was entitled, but did not transfer the policy 
to the purchaser or to the holder of the legal title. Held that, as the 
original owner and the holder of the policy suffered no loss by its 
destruction, he had no insurable interest therein, and could not re- 
cover. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157; Dec. Dig. § 115.) 


NECESSITY OF INSURABLE INTEREST. 


A contract of insurance is one of indemnity only; and if the policy- 
holder has no insurable interest therein, or suffers no loss, he is not 
entitled to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 
ASSIGNMENT AFTER LOSS. 


A policy of insurance may be assigned after loss. 
(For other cases, see Insurance, Cent. Dig. §§ 1455-1458; Dec. Dig. § 594.) 


ASSIGNMENT OF POLICY—CONSENT OF INSURER. 

An insurance policy cannot be assigned by the insured before loss with- 
out the consent of the insurer, for the reason that the insurer has 
the right to say whom it will insure; and this is especially true of a 
policy in a mutual company. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


PAYMENT—SUBROGATION. 

Where a party insured is entitled to recover because at the time of loss 
there was some unsatisfied obligation on the part of a purchaser of 
the property, the insurance company, on payment to him, is entitled 
to be subrogated to whatever rights he had against the purchaser. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 
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MARINE. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIvISION, First DEPARTMENT. 





SYMMERS 


vs. 


CARROLL er au.* 


MARINE INSURANCE—INSURABLE INTEREST. 
The owner or charterer of a steamship has an insurable interest in goods 


in his possession to the full extent of their value against a loss for 
which it is possible that he may become responsible. 


(For other cases, see Insurance, Cent: Dig. §§ 139-157; Dec. Dig. § 115.) 


MARINE INSURANCE—INSURABLE INTEREST. 


An owner of a vessel, who, as carrier, is liable to the owners of the freight 
for a loss by fire resulting from his design or negligence, has an 
insurable interest as to such possible liability and to his claim to 
freight. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157; Dec. Dig. § 115.) 
MARINE INSURANCE—RIGHT TO PROCEEDS OF POLICY. 


A. policy of insurance procured by an owner of a steamboat, which in- 
sures him as freighter, forwarder, bailee, or carrier for account of 
whom it may concern, gives him the right to indemnity only; any 
surplus being for the ‘benefit of the owners of the freight adopting 
the policy as made for their benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1448-1451, 1453, 1454; Dec. 
Dec. § 582.) 


Dowling, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Douglas Symmers against Howard Carroll and 
another, executors of John H. Starin, deceased. From an in- 
terlocutory judgment overruling the demurrer to the complaint, 
defendants appeal. Affirmed. 


Argued before Clarke, McLaughlin, Laughlin, Scott, and 
Dowling, JJ. 


A. F. CusHMan, for Appellants. 
J. E. Carpenter, for Respondent. 
Scott, J. 

Appeal by defendants from interlocutory judgment overruling 
demurrer to complaint. 

In the year 1904, John H. Starin, defendants’ decedent, was the 
sole owner of a steamboat carrying freight and plying between 
the city of New York and the city of New Haven. Plaintiff's 


* Decision rendered, March 15, 1912. 134 N. Y. Supp. 170. 
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assignors, as well as a number of other persons, were shippers 
of goods by said vessel and had paid or agreed to pay freight 
therefor. On or about December’17, 1904, while on a voyage 
from New York to New Haven the said vessel was burned to 
the water’s edge and almost wholly destroyed and her cargo in- 
cluding the goods of plaintiff’s assignors, was entirely burned and 
destroyed. Starin in due course instituted proceedings in the 
District Court of the United States for the Eastern District of 
New York, under the appropriate Federal statutes, to relieve him- 
self from personal liability, and on May 17, 1905, obtained a 
final decree from said court, adjudging and decreeing that the 
said fire and the destruction of the merchandise as cargo was 
not due to any design, default, or neglect of him, the said Starin, 
and that he was not liable for loss, destruction, damage, or in- 
jury growing out of the loss by fire of said vessel and her cargo. 
The question at issue in this action is as to the right of plaintiff’s 
assignors and other shippers to participate in the proceeds of 
a certain policy of insurance held by said Starin at the time of 
the fire, and the full amount of which he subsequently collected 
from the insurer. That policy contained the following statements 
respecting the risks assumed by the insurer and the persons 
and interests intended to be covered by said insurance :— 

“The Home Insurance Company, New York, by this policy 
of insurance, * * * ‘does insure John H. Starin, as freighter, 
forwarder, bailee, common carrier or for account of whom it 
may concern; loss, if any, payable to him or order to the 
amount of $20,000 on goods, wares and merchandise, including 
live stock and baggage while on board the following vessels, 
‘John H. Starin,’ against all loss, damage, detriment or hurt by 
fire, and any and all the other risks, perils and dangers inci- 
dent to and consequent upon the use and navigation of the 
waters of the port, bays and harbors of New York, East and 
North or Hudson rivers, inland waters of New York, New 
Jersey, Long Island Sound and all waters adjacent or tributary 
to any of the above waters. Privileged to substitute other ves- 
sels of same class upon the approval in writing of this insurance 
company. * * * It is the intent of these insurers to fully 
indemnify the assured for all general average, charges and sal- 
vage expenses, and loss, damage, detriment or hurt to said 
property, but in no case shall this company be liable under this 
policy for a greater amount than the sums insured in this policy 
* * * loss limited to $20,000 by any one vessel at any one 
time. * * * This insurance covers cargoes on and under 
deck.” 

It is not alleged that Starin effected this insurance at the 
request of plaintiff’s assignors, or that they were even aware 
that he held such insurance, nor is it alleged that they have paid 
or offered to pay any portion of the premium therefor. It is 
alleged that it was the intention of Starin to procure said in- 
surance not only as common carrier, but as bailee of and for 
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the benefit of the owners of goods carried as cargo. This 
appears to be a conclusion of the pleader drawn from the terms 
of the policy. It is alleged ¢4hat Starin paid out a portion of 
the insurance money collected by him to other owners of mer- 
chandise destroyed by said fire and situated the same as plain- 
tiff’s assignors, but has refused to pay to the latter their pro 
rata share of the money so collected. From this allegation we 
may assume, what was indeed assumed on the argument, that 
the insurance money collected by Starin exceeded his individual 
loss as common carrier of the goods destroyed. 

[1] It is the settled law that the owner or charterer of a steam- 
ship has an insurable interest in goods in his possession to the 
full extent of their value against a loss for which it is possible 
that he may become responsible, and the question whether he 
has the right to recover upon the policy is not to be determined 
after the loss by inquiring whether he is in fact then liable to 
the owners on account of such loss. Munich Assurance Co. 
vs. Dodwell & Co., 128 Fed. 410, 63 C. C. A. 152, certiorari to 
U. S. Supreme Court refused 195 U. S. 629, 25 Sup. Ct. 787, 
49 L. Ed. 352; Hagan vs. Scottish Ins. Co., 186 U. S. 423, 
22 Sup. Ct. 862, 46 L. Ed. 1229; Waring vs. Indemnity Fire 
Ins. Co., 45 N. Y. 606, 6 Am. Rep. 146. 

[2] The terms of the bills of lading under which Starin re- 
ceived the goods are not given, but it may at least be assumed 
that as carrier he was liable to the owners for loss by fire re- 
sulting from his design or negligence. As to this possible lia- 
bility as well as to his claim to freight he had a direct insurable 
interest and to the extent to which he had suffered loss he had 
a primary claim upon the insurance money. 

[3] The liabilits as carrier for destruction of the cargo he 
escaped by the proceedings in the Federal Court. His actual 
loss, therefore, as the event proved, was much less than the 
amount of insurance collected. The question we have to solve 
is to whom the balance belongs. This same question arose in 
Pennefeather vs. Baltimore Steam Packet Co. (C. C.) 58 Fed. 
481, which was an action in equity similar in form to the pres- 
ent. It was held that the carrier, after paying its own losses, 
held the residue of the insurance money for the owners of the 
cargo. In California Insurance Co. vs. Union Compress Co., 
133 U. S. 387, 422, 10 Sup. Ct. 365, 374 (33 L. Ed. 730), it 
is said :— 

“But, as a bailee, under a policy taken out to cover property 
his own or held by him in trust or on commission, may enforce 
the contract of insurance to the full value of the property 
destroyed, holding the proceeds primarily for his own benefit, 
and the balance for that of his bailer, the right of action of the 
plaintiff accrued on the happening of the loss.” 

In Home Ins. Co. vs. Baltimore Warehouse Company, 93 
U. S. 527-543, 23 L. Ed. 868, it is said :— 

“It is undoubtedly the law that wharfingers, warehousemen, 
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and commission merchants, having goods in their possession, 
may insure them in their own names, and in the case of loss 
may recover the full amount of insurance, for the satisfaction of 
their own claims first, and hold the residue for the owners. 
Such insurance is not unusual, even when not ordered by the 
owners of goods, and when so made inures to their benefit.” 

It is suggested that the foregoing cases are not controlling 
because of variances between the policies considered in them and 
the policy involved in this case in the description of the persons 
for whose benefit the insurance was effected. In the Penne- 
feather case the policy had been taken out by a railroad company, 
and was made for the benefit of said company against-a loss 
or damage by fire, “and also to insure each and all owners of 
such goods, wares, merchandise, baggage and property at time 
of loss.” The policy was for $25,000, all of which the carrier 
had collected. Under its bills of lading it was exempt from lia- 
bility for loss by fire occurring from any cause whatsoever ex- 
cept as to goods not exceeding $1,000 in value. In Home Ins. 
Co. vs. Baltimore Warehouse Co., supra, the policy covered 
loss or damage by fire on merchandise in possession of the in- 
sured, a warehouseman, “their own or held by them in trust or 
in which they have an interest or liability.” In California Ins. 
Co. vs. Union Compress Co., supra, the policy insured bailees 
against loss by fire of cotton, “their own or held by them in 
trust or on commission.” 


In the policy involved in this action the insured is described 
as “John H. Starin, as freighter, forwarder, bailee, common 
carrier or for account of whom it may concern.” We are of 
opinion that this phrase is the fair equivalent of those under con- 
sideration in the cases above cited. The effect of insurance 
“for whom it may concern” was discussed in Hagan vs. Scottish 
Ins. Co., supra, and the words were held to be equivalent to 
the more specific phrase commonly used in English policies, 
in which the insurance is expressed to be “in the name of A. 
B. (the person effecting the policy) as well in his own name as 
for and in the name and names (without specification) of all and 
every other person or persons to whom the same (property 
insured) doth, may or shall appertain in part or in all.” In 
both cases the phrase was deemed sufficiently broad to embrace 
all persons who have an insurable interest in the property at 
the time of loss, and the right to be insured. 


The court quoted with approval from Phillips on Insurance 
the rule that it is not necessary where insurance is effected 
“for account of whom it may concern” that the party to be 
benefited shall be known at the time of the issue of the policy, 
but that the insurer may intend it for whatever party shall 
prove to have an insurable interest in the specified subject, in 
which case it will be applicable to the interest of the person 
subsequently ascertained to- have such an insurable interest and 
who adopts the insurance. Further it was held that one may 
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become a party of the insurance effected in his behalf, in terms 
applicable to his interest, without any previous authority from 
him, by adopting it either before or after a loss has taken place 
and is known to him. Here the plaintiff has adopted the insur- 
ance by asserting his right to share in its proceeds. It is mani- 
fest that Starin when he caused the words “for account of 
whom it may concern” to be inserted in the policy had in mind 
and intended that in certain contingencies some one other than 
himself should be entitled to share in the proceeds of the poli- 
cies. That contingency did arise when a loss occurred under 
such circumstances that he was enabled to rid himself of liability. 
Who were then concerned in the proceeds of the policy over 
and above what was necessary to make Starin whole? Obvi- 
ously the owners of the cargo must be deemed to have been in- 
tended to be covered by the phrase “whom it may concern.” 
He took out insurance for the full value of the cargo, or at least 
for much more than his interest therein. By the policy of our 
law, he was entitled only to indemnity, and yet was permitted 
to collect the whole loss. Whatever remained after satisfying 
his loss was held for the benefit of those who might be concerned 
in the loss, to wit, the owners who adopted the policy as made 
for their benefit. 

The judgment appealed from must be affirmed, with costs and 
disbursements, with leave to defendants to withdraw their de- 
murrer and answer within twenty days on payment of all 
costs in the action. 

Clarke, McLaughlin, and Laughlin, JJ., concur. Dowling, 
J., dissents. 


——— oe 


GRANGER et aL. vs. PROVIDENCE-WASHINGTON 
INS. CO.* 
(United States District Court, S. D., New York.) 


MARINE INSURANCE—EFFECT OF UNDERSTATEMENT OF 
CARGO BY CHARTERER IN BILL OF LADING. 


Where charterers intentionally and in accordance with their custom under- 
stated the amount of a cargo of lumber in their bill of lading, which 
fact was material to the risk of an insurer of the cargo as shown 
by its testimony that, if it had been known, the risk would not have 
been accepted, and during the voyage it became necessary to jettison 
a part of the deck load, as claimed, because such understatement in- 
duced the master to load an excessive cargo which rendered the 
vessel unseaworthy, the charterers were at least limited, as against 
the insurer, by the quantity stated in the bill of lading, even if the 
policy was not wholly avoided, and cannot recover on the policy, 
which did not cover a loss of less than 5 per cent, where the cargo 
delivered was within 5 per cent of the quantity called for by the bill 
of lading. 


(For other cases, see Insurance, Dec. Dig. § 476.) 


* Decision rendered, Nov. 9, 1911. 192 Fed. Rep. 674. 


A.&H.] Eagle Waist Co. vs. Ocean A. & G. Corp. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. ‘ 


EAGLE WAIST CO. 
vs. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limrtep.* 


ACTION ON POLICY—NECESSITY OF REPLY. 


Plaintiff sued on a burglary policy, alleging performance of all covenants 
and conditions, to which defendant answered with a general denial, 
and as a first defense that plaintiff failed to keep books and accounts, 
as required by the policy, and as second defense that the policy was 
avoided by plaintiff's fraud in exaggerating his claim by false state- 
ments. Held, that the first defense was equivalent merely to a general 
denial, to which plaintiff was not bound to reply, but that the second 
defense pleaded new matter, to which a reply was required. 


= ae cases, see Insurance, Cent. Dig. §§ 1554, 1626-1629; Dec. Dig. 
41.) 


Appeal from City Court of New York, Special Term. 

Action by the Eagle Waist Company against the Ocean Ac- 
cident & Guarantee Corporation, Limited. From an order of 
the New York City Court, denying defendant’s motion to com- 
pel plaintiff to reply to the first and second defenses of defend- 
ant’s answer, it appeals. Modified and affirmed. 


Argued February term, 1912, before Seabury, Guy, and Bi- 
jur, JJ. 


JosepH L. PRAGER, for Appellant. 

Victor Deutscu, for Respondent. 

SEABURY, J. 

Plaintiff sues to recover upon a policy of burglary insurance. 
The answer is in effect a general denial, and as a first defense 
alleges that the plaintiff failed to keep books and accounts as 
required by the terms and conditions of the policy, and as a 
second defense that the policy was avoided by the fraud of the 
plaintiff in exaggerating his claim by false statements. The 
defendant moved in the court below to compel the plaintiff to 
reply to the first and second defenses. This motion was de- 
nied, and from the order entered thereon the defendant appeals 
to this court. 

The complaint alleged that the plaintiff duly performed all 
the covenants and conditions on his part to be performed. The 
first alleged defense contained in the answer is equivalent merely 
to a denial of the allegations which, in effect, are contained in 


* Decision rendered, Feb. 15, 1912. 133 N. Y. Supp. 1031. 
Vol. XLI.—62. 
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the complaint, and we think that the discretion of the court 
below was properly exercised in refusing to compel a reply to 
this defense. Shaff vs. United Surety Co., 142 App. Div. 465, 
127 N. Y. Supp. 8. The second alleged defense pleaded contained 
new matter, which, if true, would constitute a defense to the 
action. The plaintiff should, therefore, have been directed to 
reply to this defense. Shaff vs. United Surety Co., supra. 

Order modified, by requiring the plaintiff to reply to the 
second alleged defense, and, as modified, affirmed, with $10 
costs and disbursements to the appellant. All concur. 


UNITED STATES CIRCUIT COURT. 


W. D. PENNSYLVANIA. 


WYSS-THALMAN et AL. 
vs. 
MARYLAND CASUALTY CO. or BALtimore.* 


WARRANTIES—KNOWLEDGE OF INSURED—EVIDENCE. 


An accident policy provided that it was issued in consideration of the 
statements in the schedule of warranties; that no change whatever 
in the policy or waiver of its provisions should be valid unless an 
indorsement was added signed by the president or secretary; and that 
all the warranties made by the assured were true. Among these war- 
ranties, which were a part of the policy, were the statements that no 
accident policy issued to the assured had been canceled; that he had 
never received indemnity for any accident or injury; and that he had 
no other accident insurance. It was admitted that a few months be- 
fore the policy was issued assured had received indemnity under an- 
other accident policy, that such policy had been canceled thereafter, 
and that he had two other accident policies in force at the time of the 
issuance of the policy in question. Held, that evidence in rebuttal 
that the statements in the schedule of warranties above referred to 
were made by the agent of the company in the absence of the assured, 
and without his knowledge or consent, was inadmissible for the rea- 
son that the effect of the evidence would be to change the terms of the 
contract sued on. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 405.) 


WARRANTIES BY INSURED—MATERIALITY. 


Statements in the schedule of warranties in an accident policy that no 
accident policy issued to assured had been canceled, that he had never 
received indemnity for an accident or injury, and that he had no 
other accident insurance, were material. 

(For other cases, see Insurance, Dec. Dig. § 301.) 

(Waiver of condition against other insurance, see note to United Fire- 
men’s Ins. Co. vs. Thomas, 27 C. C. A. 46.) 


* Decision rendered, Oct. 20, 1910. 193 Fed Rep. 55. 
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PROVISION AS TO WAIVER OF CONDITIONS—VALIDITY. 


A provision in an accident policy, that no change whatever or waiver of 
its provisions should be valid unless an indorsement was added signed 
by the president or secretary of the company, was valid. 


(For other cases, see Insurance, Dec. Dig. § 144.) 


NOTICE TO ASSURED OF PROVISIONS—DELIVERY OF POLICY. 

By the delivery of an accident policy to the assured, he is put on notice 
‘of the conditions therein expressed. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 








At Law. Action by Vincent Wyss-Thalman and another 
against the Maryland Casualty Company of Baltimore. A ver- 
dict was directed for defendant, and plaintiffs move for a new 
trial. Motion denied. 

Writ of error dismissed 193 Fed. 53. 


DunN & MoorEHEAD, for the Motion. 
Gorpon & SmitTH, Opposed. 

Orr, D. J. 
[1] This matter comes before the court upon a motion for a 
new trial on the part of the plaintiffs. The action is brought 
upon a policy of accident insurance, dated February 5, 1909. 
The provisions of the policy necessary for consideration are :— 

First. The provision that the policy is issued “in considera- 
tion of the statements in the schedule of warranties hereinafter 
contained and of $15 premium.” 

Second. The stipulation :— 

“An agent has no authority to change this policy, or to waive 
any of its provisions, nor shall notice to any agent or knowledge 
of his or any other person be held to effect a waiver or change in 
this contract, or any part of it. No change whatever in this policy’ 
and no waiver of its provisions shall be valid unless an indorse- 
ment is added hereto signed by the president or secretary of the 
company expressing such change or waiver. In any manner relat- 
ing to this insurance no person, unless duly authorized in writing, 
shall be deemed the agent of this company.” 

Third. The stipulation :— 

“That all the warranties made by the assured upon the ac- 
ceptance of this policy are true, viz.” 

Fourth. The following questions and answers in the schedule 
of warranties referred to, which appear upon the face of the 
policy as part thereof :— 

“(g) No application ever made by me for insurance has been 
declined, and no accident or health policy issued to me has heen 
canceled, except as herein stated. No. 

“(10) I have never received indemnity for any accident or 
illness, except as herein stated. No. 

“(11) I have no accident or health insurance, nor have I 
applied for any in this or any other company, except as herein 
stated. No.” ° 
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At the trial it was admitted that the assured had procured 
an accident policy from the Travelers’ Insurance Company of 
Hartford, Conn., on September 16, 1908, and that the same had 
been canceled by the company on October 28, 1908; that on 
November 20, 1908, the said Travelers’ Insurance Company of 
Hartford, Conn., paid the assured indemnity ‘for a disability 
sustained by him on October 23, 1908, for a period of seventeen 
days; that at the time of the issuance of the policy sued on in 
the case at bar the assured had two accident policies in force 
issued by the American Fidelity Company of Montpelier, Vt.; 
and that the policies issued by the said Travelers’ Insurance Com- 
pany and the American Fidelity Company had been applied for 
by the assured named in the policy in suit. 

After the introduction of such evidence, the plaintiffs, in re- 
buttal, offered to prove by an insurance broker that the an- 
swers in said schedule of warranties were not made by the 
assured, but by the witness, and that they were inserted in the 
policy without the consent of the assured and without his 
knowledge; and further, to prove by the soliciting agent of the 
defendant that the answers were filled in by the insurance broker 
in the office of the soliciting agent in the absence of the assured, 
and that therefore the statements were the statements of the 
company and not the statements of the assured, who it appears 
was not present at the time the policy was prepared and ex- 
ecuted. 

The court sustained an objection to the admissibility of such 
rebuttal testimony for the reason that the effect of the evidence 
would be to change the terms of the contract sued on. 

It is not necessary to consider whether or not the company 
ever waived any of the privileges of the policy because the 
ground of the plaintiff's action is not waiver. This contract as 
it was written was affirmed by the pleadings. The theory of 
the plaintiffs was that the insurance company could not escape 
liability because of the falsity of the warranties, although they 
were a consideration for the contract, if the agent of the com- 
pany had prepared and written the answers which constituted 
the warranties in the absence of the assured. 

The court could not see any reason why the terms of the 
policy should be ignored. The agent, as appears by the terms 
of the contract, had no authority to change the policy, and notice 
to him or knowledge of his, could not by the terms of the con- 
tract have the effect of a waiver or change the contract or any 
part of it. As‘provided in the contract itself, there could be no 
change whatever in the policy, or waiver of its provisions, un- 
less an indorsement were added thereto signed by the president 
or secretary expressing such change or waiver. 

Whether or not the assured had procured indemnities from 
other insurance companies; whether or not the assured had 
at the time other accident insurance in force; and whether or 
not any accident insurance company had canceled any policy 
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issued by it for the protection of the assured, or those near to 
him—were immaterial questions. 

It appeared that, after the insurance broker had written the 
answers to the questions which constituted the warranties, the 
soliciting agent prepared the policy, countersigned same, and 
handed it to the broker. The mere fact that the assured was 
not present at the time the answers were made does not bring 
this case within the rule of Insurance Co. vs. Wilkinson, 80 
U. S. 222, 20 L. Ed. 617, upon which the plaintiffs specially 
rely. It appears in that case that the answers were made in an 
application for a policy, and were not made to appear upon the 
policy upon which the action was brought. The application was 
offered to defeat the right of the plaintiff to recover because of 
untrue answers contained therein, which, according to the testi- 
mony as found by the jury, were not the answers of the insured, 
who was present and making answers to interrogatories pro- 
pounded by the representatives of the insurance company, but 
were made by the insurance company’s agent. 

That case was considered in Northern — Co, vs. 
Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 
133, 46 L. Ed. 213, to have been decided cha its own peculiar 
facts. It is emphasized in the later case (bottom of page 349 
and top of page 350 of 183 U. S., page 148 of 22 Sup. Ct., 
46 L. Ed. 213) that the statement was not “contained in the 
policy sued on, but an extrinsic fact or statement contained in 
the application.” It is further stated in the opinion that it was 
not intended in the Wilkinson Case to lay down a new rule of 
evidence in insurance cases. 

[2-4] Many cases could be cited to show that the warranties 
in the case at bar were material; that the provisions that no 
agent should have power to waive the provisions of the policy, 
except by writing indorsed thereon, are valid and enforceable ; 
and that by the delivery of the policy to the assured he is put 
upon notice of the conditions therein expressed. It is sufficient, 
it seems to us, to refer to the summary of the principles applicable 
to insurance policies as contained in Northern Assurance Co 

Grand View Building Ass’n, supra, 183 U. S. page 361, 
22 Sup. Ct. 133, 46 L. Ed. 213. 
A new trial must be refused. 
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SUPREME COURT OF ALABAMA. 


CONTINENTAL CASUALTY CO. 
vs. 


OGBURN.* 


POLICY—CONSTRUCTION—FORFEITURE CLAUSES. 

The rule that insurance contracts must be strictly construed against the 
insurer should be especially followed as to forfeiture clauses. 

(For > cases, see Insurance, Cent. Dig. §§ 292, 204-208; Dec. Dig. § 
140. 


CONTRACT—ACCIDENT POLICY—CONSTRUCTION. 


The insuring clause of an accident policy, provided that if the insured re- 
ceived personal bodily injury, directly and independently of all other 
causes through external, violent, and purely accidental means, and 
which causes at once and continuously after the accident total inability 
to engage in any and every labor or occupation, the company would pay 
indemnity for loss of life, limb, sight, or time resulting therefrom. 
Part 2, in fixing the compensation for loss of life, limb, etc., declared 
that if, within ninety days from the date of the accident, any one of 
specified losses should result necessarily and solely from such injury, 
as described in part one, the company would pay, subject to the pro- 
visions of a subsequent clause, and then proceeded to fix the amount 
of insurance for loss of life, limb, etc. Held, that a death loss under 
such policy was expressly limited to an injury described in part 1, and 
which must have resulted necessarily and solely therefrom within 
ninety days after its infliction, so that an objection that the provisions 
of part I were inapplicable in case of loss by death is unsustainable. 


(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. § 467.) 


ACCIDENT POLICY—“AT ONCE”—“IMMEDIATELY.” 


Where an accident policy only insured against bodily injuries caused 
through external, violent, and purely accidental means, causing “at 
once,” and continuously after the accident, total inability to engage 
in any and every labor or occupation, etc., the term “at once” or 
“immediately” should be construed as adverbs of time and not causa- 
tion, and were not intended to mean “reasonable time,” but rather 
“presently,” or without any substantial interval between the accident 
and disability. 

(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. $ 467.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 610, 611; vol. 


4, PP. 3403-3410.) 


PROOFS OF LOSS—DEFECTS—WAIVER. 

Where preliminary proofs of loss are presented to the insurer in due time, 
defects therein may be waived by the insurer’s failure to object to 
them on that ground, or by refusing to pay for any reason other than 
defects in proofs. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


* Decision rendered, Nov. 23, 1911. Rehearing denied, Feb. 15, 1912. 
57 South. Rep. 852. 
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ACCIDENT POLICY—DEFECTIVE PROOFS—WAIVER—QUES- 
TION FOR JURY. 


In an action on an accident policy, evidence held to require submission to 
the jury of defendant’s waiver of defects in the proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from Circuit Court, Jefferson County; E. C. Crowe, 
Judge. 

Action by Lula Ogburn against the Continental Casualty Com- 
pany on an accident and death policy. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded. 

Plea six, after quoting part one of the contract as set out in 
the opinion, avers that the insured did not receive personal 
bodily injuries which caused at once and continuously after 
the accident a total inability to engage in any and every labor or 
occupation. The demurrers to this plea were that it is not 
shown that the provisions referred to would be operative in 
case of loss by death. It is affirmatively shown in‘ said plea that 
the provision therein set out is not applicable in the case of 
death. Plea four sets out the policy requirement as to proof of 
injury, fatal or nonfatal, and avers a failure to comply there- 
with, with the further averment of the clause of strict compliance 
in said policy. The third replication to this plea sets up a waiver 
of the benefit of this provision, in that there was an absolute 
denial of liability, on the ground that the insured died of a 
disease, and not as the result of an accident. ‘The seventh 
replication sets up that proof of death was made, and no ob- 
jection was ever made to the sufficiency of such proof, but that 
the proof was retained without objection made within a reason- 
able time. 


CuHarLtEs A. CALHOUN, MANTON Maveric, and M. P. Cor- 
NELIusS, for Appellant. 

Biack & Davis and Rippik, ELLs, Rmpie & Pruett, for 
Appellee. 


ANDERSON; J. 

[1] “Insurance policies are framed by insurance companies 
with great care and caution, with a view of limiting their lia- 
bility as much as possible; and in most cases impose conditions 
and duties 6n the assured, to be performed with marked par- 
ticularity. They should be and are liberally construed in favor 
of the assured, which conditions ‘and provisions are strictly 
construed against the insurer.” Piedmont Co. vs. Young, 58 
Ala. 486, 29 Am. Rep. 770. And this rule is especially followed 
in dealing with forfeiture clauses of insurance contracts. Equi- 
table Co. vs. Golson, 159 Ala. 508, 48 South. 1034. On the other 
hand, courts are not at liberty to make new contracts for parties, 
and where the language is unambiguous, and but one reasona- 
ble construction of the contract is possible, the court must ex- 
pound it as made, however hard it may operate on the parties; 
for in contracts of insurance, as in other contracts, the rights 
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of the parties are determined by the terms of the instrument 
as far as they are lawful. 1 Encyc. L. & P. 323. 

[2] Part one of the contract in question, being the insuring 
clause for accident, says: “If the insured while this policy is 
in force shall receive personal bodily injury (suicide sane or 
insane not included) which is effected directly and independ- 
ently of all other causes through external, violent and purely 
accidental means, and which causes at once and continuously 
after the accident total inability to engage in any and every 
labor or occupation, the company will pay indemnity for loss of 
life, limb, sight or time resulting therefrom.” Part two, in 
fixing the compensation for loss of life, limb, etc., says: “If, 
within ninety days from the date of the accident, any one of the 
following losses shall result necessarily and solely from such 
injury as is described in part one, the company will pay subject 
to the provisions of part six.”’ It then proceeds to fix the sum for 
loss of life, limbs, etc. It must be observed that the death loss 
is expressly referable to such injury as is described in part one, 
and which must have resulted necessarily and solely therefrom, 
and within ninety days after the infliction of same; that is, 
the assured must have sustained an injury, through external, 
violent, and purely accidental means, and which caused at once 
and continuously after the accident total inability, etc., and his 
death nmust have resulted within ninety days from such an ac- 
cident so sustained in order to entitle the beneficiary to the 
death claim as provided by part two. Plea six is couched in the 
language of the policy contract, and the demurrers, which make 
the point that the accident as described in part one has no 
application to the death feature of the contract, should have been 
overruled, and the trial court committed reversible error in 
sustaining same. In the case of Rorick vs. Railway Officials, 
119 Fed. 63, 55 C. C. A. 369, the court held that the death clause 
of the policy was not controlled by the clause defining the nature 
and character of the accident, though there is a strong dissenting 
opinion by Gilbert, C. J. Whether this case is sound or not, 
it can be differentiated from the case at bar as the death clause 
there provided for “loss of life, occurring within ninety days 
from the date of the accident causing the fatal injury,” and did 
not refer to the part of the policy defining the accident or re- 
quiring that death should result necessarily and solely from such 
injury as so described, as does the policy contract in question. 
As to the meaning of the injury as described, this would arise 
upon a construction of the plea, as it is couched in the language 
of the contract and was not subject to the plaintiff's demurrer. 


[3] It is sufficient to say that the terms “at once” and “im- 
mediately,” as used in the accident policies, in dealing with the 
nature and character of the disability, have been construed by 
a majority of the courts as adverbs of time and not causation, 
and that they do not mean a reasonable time, but mean presently 
or without any substantial interval between the accident and the 
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disability. 1 Encyce. L. & P. 332; Cooley’s Briefs on Insurance, 
vol. 4, pp. 3168, 3169; Williams vs. Preferred Ass’n, 91 Ga. 
698, 17 S. E. 982; Vess vs. United Society, 120 Ga. 411, 47 S. 
E. 942; Pepper vs. Order of America, 113 Ky. 918, 69 S. W. 
956; Merrill vs. Travelers’ Co., 91 Wis. 329, 64 N. W. 1039; 
Preferred Ass’n vs. Jones, 60 Ill. App. 106; Ritter vs. Accident’ 
Ass'n, 185 Pa. 90, 39 Atl. 1117; Pac. Mutual Co. vs. Branham, 
34 Ind. App. 243, 70 N. BE. 174. 

[4-6] “It has been held by this and other courts that where 
the preliminary proofs of loss are presented to the insurer in 
due time, and they are defective in any particular, these defects 
may be waived in either of two modes: First, by a failure of 
the insurer to object to them on any ground, within a reasonable 
time after receipt; in other words, by undue length of silence 
after presentation. And, second, by putting their refusal to pay on 
any other special ground than such defect of proof. The reason 
is that fair dealing entitles the assured to be apprised of such 
defect, so that he may have an opportunity to remedy it before 
it is too late.” Central Ins. Co. vs. Oates, 86 Ala. 568, 6 South. 
84, 11 Am. St. Rep. 67, and cases there cited. Replications 
three and seven to plea four seem to conform to the above- 
quoted authority and were not subject to the defendant’s de- 
murrers which were properly overruled by the trial court. More- 
over, the assignment of error as to said replications was joint, 
and the trial court could not be reversed unless both of them 
were subject to the demurrers. A. G. S. R. Co. vs. Clarke, 145 
Ala. 460, 39 South. 816. Nor can we say that the trial court 
erred in refusing the general charge for the defendant, upon 
the theory that the plea was proven and the plaintiff failed to 
prove said replications. The plaintiff addressed a letter to the 
defendant dated September 9th, which was received within 
thirty days after the death of the insured, informing it of the 
claim, death of the insured, and the cause of same, which was 
treated with silence. Then, too, the defendant, on September 
21st (after receipt of her letter and within thirty days after the 
death of her husband), wrote her, making no allusion to said 
defective proof sent them or to her demand, settling with her 
on the disease rather than accident basis, and demanding a 
surrender of the policy. The jury could well infer a refusal 
to pay the death claim, not for failure to furnish the requisite 
proof, but upon the ground that the death of the assured re- 
sulted from disease and not from accident. 

Since this case must be reversed, it is needless for us to 
determine whether or not the trial court erred in refusing a 
new trial because the verdict was palpably contrary to the great 
weight of the evidence. 


The judgment of the circuit court is reversed, and the cause 
is remanded. 


Reversed and remanded. All the Justices concur, except 
McClellan, J., not sitting. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp Circuit. 


MILLER 
US. 


MARYLAND CASUALTY CO. (No. 1,481.)* 


ACCIDENT POLICY—VALIDITY. 


An accident insurance agent, having insured M. against accidents for 
a number of years in a company whose risks were thereafter as- 
sumed by defendant, entered defendant’s employment as a general 
agent, and thereafter, on his countersignature, the policies of de- 
fendant became effective and were delivered. M.’s previous policies 
had insured him against accident, but not against illness, and had 
contained a warranty that he had never received indemnity for any 
accident. M. had suffered an operation for chronic appendicitis for 
which he had received indemnity from another casualty company for 
the time he was absent from work, and the agent, with knowledge 
of these facts, desiring to issue a policy in defendant company, in- 
suring against “accident” and “illness,” wrote out an application by 
which M. was made to state that he had never received indemnity 
for any accident or illness, and on the changed application wrote 
out a recommendation of the risk, and a policy was issued to take 
the place of the former policy in defendant reinsurance company. It 
did not appear that M. had any knowledge of this alteration, or that 
he authorized it. Held that, since the act of the agent related to the 
making of the contract in the first instance, it was not avoided as 
a matter of law by a provision that an agent had no authority to 
change the policy, or to waive any of its provisions, etc., and that the 
same was not avoided by the misstatement as a matter of law. 


(For other cases, see Insurance, Dec. Dig. § 668.) 


. 


WARRANTIES—MISREPRESENTATION. 


Where an accident policy was countersigned and delivered in Penn- 
sylvania, it was a Pennsylvania contract and subject to Act Pa. June 
23, 1885 (P. L. 134), providing that no misrepresentation or untrue 
statement in the application made in good faith by the applicant shall 
— the policy, unless with reference to a matter material to the 
risk. 

(For other cases, see Insurance, Dec. Dig. § 251.) 


“LIFE INSURANCE”—STATUTES—ACCIDENT POLICY. 

Since the term “life insurance” includes accident policies, Act Pa. June 23, 
1885 (P. L. 134), providing that when a policy of life insurance con- 
tains a warranty of the truth of the answers contained in the appli- 
cation no untrue statement made in good faith shall effect a forfeiture, 
unless the untrue statement relates to some matter material to the 
risk, is applicable to accident insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4154-4156; 
vol. 8, p. 7707.) 


* Decision rendered, Jan. 24, 1912. 193 Fed. Rep. 343. 
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ACCIDENT POLICY — par ere — CONSTRUCTION —“ILL- 
NESS’—QUESTION FOR JURY 


An application for an accident policy warranted that insured had never 
received indemnity for any accident or “illness,” except a specified 
sum for a sprained ankle. He had in fact previously had an opera- 
tion for chronic appendicitis for which he had received from another 
insurance company an indemnity of $225 from the time he was absent 
from his work. Held, that since the term “illness” is defined as a 
disorder of health, or sickness, meaning a disease, or ailment of such 
a character as to affect the general soundness and healthfulness of 
the system seriously, and not mere temporary indisposition which did 
not tend to undermine or weaken insured’s constitution, whether the 
operation for chronic appendicitis was an illness within such definition 
was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668.) 


(For other definitioris, see Words and Phrases, vol. 4, pp. 3390, 3391.) 


ACCIDENT POLICY—“MATERIAL TO RISK.” 

Whether a misrepresentation is material to the risk essential to make 
the same available as a defense to a policy, as provided by Act Pa. 
June 23, 1885 (P. L. 134), depends on whether it was of such sub- 
stantial importance that the insurer, but for the misrepresentation, 
would not have made the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 

(For other definitions, see Words and Phrases, vol. 5, p. 4404.) 

(Accident insurance—risk and causes of loss, see notes to National Ac- 
cident Society of City of New York vs. Dolph, e* G. C. A. 3; New 
Amsterdam Casualty Co. vs. Shields, 85 C. C. 126.) 


ACCIDENT POLICY—APPLICATION—MISREPRESENTATION— 
MATERIALITY—QUESTION FOR JURY. 

Where a general agent for defendant’s accident and health insurance 
company with knowledge that decedent had suffered an operation for 
chronic appendicitis, made out an application for accident and health 
insurance, and incorrectly stated that decedent had never received 
indemnity for any accident or illness, except for a sprained ankle, 
and then indorsed on the application a recommendation of the risk, 
whether such misrepresentation was material to the risk, so as to 
make the same available as a defense to an action on the policy, as 
required by Act Pa. June 23, 1885 (P. L. 134), was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1735-1738; Dec. Dig § 668.) 


In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 

Action by Sophia Y. Miller against the Maryland Casualty 
Company. Judgment for defendant, and plaintiff brings error. 
Reversed. 


Before Gray, Buffington, and Lanning, Circuit Judges. 


Joun S. Wetter, for Plaintiff in Error. 
Gorpon & Situ, for Defendant in Error. 


BuFFincTon, C. J. 
In this case Sophia Y. Miller, a citizen of Pennsylvania, the 
beneficiary in an accident indemnity insurance policy issued to 
her husband, Samuel S. Miller, by the Maryland Casualty Com- 
pany, a corporation of Maryland, brought suit against that com- 
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pany to recover indemnity for his death. The policy in ques- 
tion indemnified against “bodily injuries * * * effected di- 
rectly and independently of all other causes through external, 
violent and accidental means.” After .the proofs were in, the 
court gave binding instructions to the jury to find for the de- 
fendant. To its action in so doing and to several of its rulings 
during the trial, error is now assigned by the plaintiff. The 
argument has taken a wide range, and as we have before us 
the entire testimony, and also the offers to prove that were ex- 
cluded, we have, in pursuance of our rule eleven, and with a 
view to affording light on a retrial, not restricted ourselves to 
the assignments where we felt there was plain error. 

[1] The offers excluded, taken in connection with the proof 
received, showed or tended to show the following facts: Sam- 
uel S. Miller, a conductor on the Pennsylvania Railroad, had 
since 1897 taken out policies issued by the Central Accident 
Company of Pittsburgh, which insured against accident but 
not against illness. Since 1902, one Elliott was agent of said 
company and had entire charge of this risk. In 1903, Miller 
had chronic appendicitis and his appendix was removed. He 
received from the Philadelphia Casualty Company, in which 
also he was insured, an indemnity of $225 for the time he was 
absent from his work. These facts were all known to Elliott, 
who thereafter continued to issue to him policies in the Cen- 
tral Company and collect his yearly premiums. In December, 
1907, the Maryland Casualty Company, the present defendant, 
bought all the risks of the Central Accident Company, and by a 
written agreement agreed to renew, inter alia, Miller’s policy. 
With this purchase Elliott also passed over and went into the em- 
ployment of the Maryland Company as its general agent, and 
thereafter, on his countersigned signature, the policies of the 
defendant company became effective and were delivered by him. 
The policy of Miller in the Central Company was thereafter 
renewed by Elliott the same as before by indorsements on the 
policy, until September 14, 1909, when it was canceled by 
Elliott, and he then issued the policy of the defendant company 
here in suit, which insured against both illness and accidents. 
By indorsement on the latter policy it was stated :— 

“This policy in lieu of policy No. S. A. 241,583 C. R. 108,221.” 

In point of fact, no written application for this policy of the 
defendant was made or signed by Miller, nor was it shown that 
he had any knowledge of the issue thereof by the company 
further than that to be inferred from the fact that such policy 
was found among his effects after his death. The entire matter 
was apparently transacted by Elliott alone, who, without the 
knowledge of Miller, made a copy of Miller’s prior application 
on which the Central policies had issued, which policy, it will be 
observed, insured against accidents alone and not against ill- 
ness, while the policy of the defendant was against both illness 
and accident. In doing so Elliott changed the answer on the 
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Central policy, which read, “I have never received indemnity 
for any accident,” so as to read, “I have never received indem- 
nity for any accident or illness.” To such changed copy of 
Miller’s original application, Elliott subscribed the statement: 

“T recommend and approve the risk, and state the policy was 
filled out as above. W. O. H. Elliott, General Agent.” 

On the basis of such application of Elliott, its own general 
agent, and not on any application made by Miller, the defendant 
company, by its president and secretary, issued the policy in 
suit, which by indorsement thereon provided that :— 

“By this indorsement, the accumulations which accrued under 
policy No. S. A. 241,583, issued for a principal sum of $5,000 
and dated September 14, 1908, are hereby added to this policy.” 

The premium for the policy was paid by Miller in due course. 
In the warranties thus copied by Elliott and made the basis 
of the policy in suit was this statement :— 

“(10) I have never received indemnity for any accident or 
illness, except as herein stated, $110.71 from this company, 
July 13, 1909, for sprained ankle.” 

And :— 

“IT have no accident or health policy, nor have I applied for 
any in this or any other company, except as herein stated, 
Philadelphia Casualty Company, $2,500.” 

The policy further provided :— 

“(29) An agent has no authority to change this policy, or 
to waive any of its provisions (nor shall notice to any agent or 
knowledge of his or any other person be held to effect a waiver 
or change in this policy or any part of it).” 

If, however, the application on the policy in suit was not made 
by Miller, but was the act of the company itself through Elliott, 
its general agent, then Zimmer vs. Accident, Ins. Co., 207 Pa. 
472, 56 Atl. 1003, applies. It was there said :— 

“It does not appear that Zimmer ever saw the pretended copy 
of the application on the back of the policy, for it does not 
appear that he ever saw the policy itself; but, if he had seen it, 
and it had been delivered to him, it cannot be said as a matter 
of law that, in anticipation of a fraud upon the part of the com- 
pany, there was any absolute duty imposed upon him to read 
his policy when he received it. Kister vs. Insurance Co., 128 
Pa. 553 [18 Atl. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696]. He 
had a right to assume, without reading it, that, as an honest 
insurance company, the appellant had observed the law passed 
for his protection by attaching or indorsing a correct copy of 
the application; but, if he had seen and handled the policy, he 
found nothing on it committing him or his beneficiary to the 
substitution of an incorrect for a correct copy of the application. 
Not having committed himself to the words, ‘I accept this as 
a copy of my application, but I agree that the original shall be 
admitted as the correct application if copy varies therefrom,’ 
no importance can be attached to them. They amount at most 
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to but an implied request by the company that he would agree 
to its attempt to evade the law.” 

The operation in question was for chronic appendicitis, and 
the testimony tended to show that the indemnity paid to Miller 
by the Philadelphia Casualty Company had not been for illness, 
but from disability resulting from the operation, the physician 
saying :— 

“His confinement to bed, was, of course, due to a surgical 
operation. He was going around up to the time I operated on 
him, and his confinement to bed was produced by the operation.” 

There was no evidence that Miller’s health was in any way 
subsequently affected by such chronic appendicitis or the oper- 
ation, nor had either of them any connection with his death. Six 
years later, Miller, while serving as passenger conductor on the 
Pennsylvania Railroad, was in a railroad accident on November 
30, 1909, and it was alleged, and the evidence tended to show, 
that he there sustained a heart lesion which caused his death 
on December 20th following. 


Under such facts, is a court justified in holding, as a matter 
of law, that the case was with the defendant? We think not. 
The testimony as to the knowledge of Elliott, the general and 
countersigning agent of the defendant, of the facts in reference 
to the operation and the indemnity, and the fact that he copied 
the application on the old policy in another company and changed 
its wording so as to change the scope of the warranties without 
Miller’s knowledge, and used it as a basis for the issue of a 
policy in the second company, were matters which went to the 
inception of the contract and as to whether Miller had ever 
made such a warranty. The facts of the present case are much 
stronger than in Dulany vs. Fidelity Co., 106 Md. 34, 66 Atl. 
616, where, in passing on a policy containing a provision similar 
to the one in the present policy, and quoted above, it was said :— 

“The policy before us contains the usual provision that no agent 
has power to change it or waive any of its terms, but this court 
has several times decided that such a clause must be construed 
to relate to the provisions of the contract itself after it has gone 
into effect and not to apply to the conditions which relate to 
the inception of the contract when it appears that the agent has 
delivered the policy and received the premiums with full knowl- 
edge of the actual situation. Hartford Fire Ins. Co. vs. Keating, 
86 Md. 146 [38 Atl. 29, 63 Am. St. Rep. 499]; Mallette vs. 
British As. Co., 91 Md. 484 [46 Atl. 1005]. The same doctrine 
has been announced by the United States Supreme Court in N. 
J. Mut. Life Ins. Co. vs. Baker, 94 U. S. 610 [24 L. Ed. 268], 
and Insurance Co. vs. Mahone, 88 U. S. 152 [22 L. Ed. 593], 
and by many of the courts of other states in the cases collected 
under note five on page 943 of 2d Ed. of A. & E. Encycl. of 
Law. If the actual facts were explained by the assured to 
the agent of the company through whom the policy was de- 
livered to him and the premium collected, and that agent under- 
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took to determine whether the facts were material to the risk 
and wrote or instructed the appellant to write the answer ap- 
pearing on the application, the company would be estopped to 
set up those facts to defeat an action to recover on the policy.” 

In the face of such proofs, for we must, for present purposes, 
consider the rejected offers as proven, it would be error for a 
court to itself hold that as a matter of law the policy was void. 
But the case did not end there. 

[2] In our opinion, and we so hold, the Pennsylvania Act of 
June 23, 1885 (P. L. 134), which provides :-— 

“That hereafter whenever the application for a policy of life 
insurance contains a clause or warranty of the truth of the 
answers therein contained, no misrepresentation or untrue 
statement in such application made in good faith by the appli- 
cant, shall effect a forfeiture or be a ground of defense in any 
suit brought upon any policy of insurance issued upon the faith 
of such application, unless such misrepresentation or untrue 
statement relate to some matter material to the risk”—ap- 
plies to the accident policy here in suit. The policy in ques- 
tion, being countersigned and delivered in Pennsylvania, was a 
Pennsylvania contract. While the case of Zimmer vs. Central 
Co., supra, construed another insurance statute, yet, as that 
statute and the one before us are in pari materia, we consider 
that case evidences the views of the Supreme Court of Pennsyl- 
vania on the scope of such insurance legislation. Moreover, as 
the act of 1885 was passed after that court had, in Pickett vs. 
Insurance Co., 144 Pa. 79, 22 Atl. 871, 13 L. R. A. 661, 27 Am. 
St. Rep. 618, held that the term “life insurance” in the act of 
1881 (Act May 11, 1881 [P. L. 20]) covered accident policies, 
it is reasonable to-suppose that the Legislature by its subse- 
quent use in the act of 1885 of the words “life insurance” meant 
to cover accident policies also. 


[3] For these reasons, and with a view to harmonize state and 
Federal decisions and producing uniformity in the Pennsylvania 
system of insurance, we hold the act of 1885 is applicable to ac- 
cident policies. Support of this conclusion is found in Logan 
vs. Fidelity Co., 146 Mo. 114, 47 S. W. 948; Maryland vs. Gehr- 
mann, 96 Md. 634, 54 Atl. 678; Dulaney vs. Fidelity & Casualty 
Co., 106 Md. 17, 66 Atl. 614: Cook on Life Insurance, § 2; and 
McClain vs. Provident Sav. Life Assur. Soc., 110 Fed. 80, 49 
C. C. A. 31, where we said :— 

“In extending the judicial power of the United States to con- 
troversies between citizens of different states, the only purpose 
indicated by the Constitution was to provide another forum than 
that of the state, not another law than that of the state. In this 
case the court below was exercising a jurisdiction concurrent with 
that of the courts of the state of Pennsylvania. It was admin- 
istering the law of that state and was as much bound by its 
statute and common law and its declared public policies as would 
be the state courts in a like case.” 
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[4] The Pennsylvania statute, then, applying to this accident 
policy, did the alleged misrepresentation relate to some matter 
material to the risk? Assuming for present purposes, that this 
warranty, “I have never received indemnity for any accident or 
illness, except as herein stated, $110.71, from this company July 
13, 1909, for sprained ankle,” was made by Miller, two questions 
arise: First, was it untrue? And, second, was it material? In 
point of fact, Miller, in 1903, had had chronic appendicitis. He 
was operated on therefor, and after the operation remained in 
bed some time, for which he was paid indemnity benefits of $225 
by the Philadelphia Casualty Company. Under these proofs, it 
was a question of fact, and therefore to be passed on by a jury, 
whether the statement did misrepresent or was false. Chronic 
is distinguished from acute appendicitis. In the former case, 
the removal of the appendix, while it may be beneficial or de- 
sirable, is not immediately imperative. The condition of acute 
appendicitis is fittingly described as an illness; but chronic ap- 
pendicitis is not necessarily an illness in common speech, and 
therefore, when a man is operated upon therefor, it does not fol- 
low that, when he remains in bed after such an operation, his 
condition is necessarily and only described as that of illness. A 
broken limb, an amputation, the removal of a growth, an optical 
or aural operation may be followed by the patient remaining in 
bed; but such cessation from physical activity does not neces- 
sarily imply illness in the common acceptation of the word. In 
such common acceptation illness is ordinarily associated with dis- 
ease, with sickness, with ill health. In Supreme Lodge vs. Lapp, 
74 S. W. 656, 25 Ky. Law Rep. 74, Webster’s definition, viz., 
“illness is defined as a disorder of health, or sickness,” is adopted. 
In Billings vs. Metropolitan Co., 70 Vt. 482, 41 Atl. 518, it is 
said :— 

“Illness means a disease or ailment of such a character as to 
affect the general soundness, and healthfulness of the system 
seriously and not the mere temporary indisposition which does 
not tend to undermine or weaken the constitution of the insured.” 

Moreover, it must not be overlooked that the policy here in 
suit itself recognizes the distinction between indemnity for ill- 
ness and indemnity for disability, for clause 18 provides :— 

“If the insured shall become entitled to indemnity for disability 
on account of accidental injuries, the company shall not for the 
same period of time be liable for any disability on account of ill- 
ness.” 

So also, it will be observed, the words “accident or illness,” 
having been selected by the company itself, any ambiguity that 
may arise by reason thereof is to be resolved against the com- 
pany. 

“Tt is its own language which the court is invited to interpret, 
and it is both reasonable and just that its own words should be 
construed most strongly against itself.” National Bank vs. In- 
surance Co., 95 U. S. 673, 24 L. Ed. 563. 


Miller vs. Maryland Casualty Co. 997 


From this it would seem that whether the statement was not 
literally true was itself a debatable question. And on the question 
whether it was material, the conduct of Elliott was to be con- 
sidered. The presumptions are that he, a general agent of the 
company, acted in good faith when, with a full knowledge of the 
indemnity received by Miller, he indorsed on the application, “I 
recommend and approve the risk.” When then he had for six 
successive years, with such knowledge, insured Miller and re- 
ceived his premiums, a jury might well consider such conduct 
on the part of an experienced general agent threw light on the 
question whether the fact omitted was material. 

[5] While it is, of course, the law that, where an answer is 
manifestly false and relates to some matter palpably material to 
the risk, a court itself must so hold (Lutz vs. Metropolitan, 186 
Pa. 527, 40 Atl. 1104; March vs. Metropolitan, 186 Pa. 629, 40 
Atl. 1100, 65 Am. St. Rep. 887), it is also to be noted that this 
act was intended to strike down literal warranties so far as they 
were used to enforce actually immaterial matters (Hermany vs. 
Life Association, 151 Pa. 17, 24 Atl. 1064) ; the test being whether 
the misrepresentation was material to the risk, whether it was of 
such substantial importance as to lead the insurer not to contract. 
Now, in view of Elliott, the general agent, knowing the fact of 
prior indemnity having been received, the question will naturally 
arise: Did the omission of the insured to restate it preclude or 
affect the issue of the policy? 


“A fact is material to the risk, when, if known to the under- 
writer, it would have caused him to refuse the risk.” McCaffrey 
vs. Knights of Columbus, 213 Pa. 612, 63 Atl. 189; Penn. vs. 
Mechanics, 73 Fed. 653, 19 C. C. A. 316, 38 L. R. A. 33) 70; 
Young vs. American, 228 Pa. 373, 77 Atl. 623. 

And as bearing on the question of the materiality of one of the 
facts alleged to have been concealed, namely, the fact that Miller’s 
appendix had been removed, it was to be considered that such 
removal, instead of increasing the company’s risk, actually re- 
lieved it from an obligation it assumed by the policy, namely, in- 
demnity against operation for appendicitis. So regard is to be 
given to the general belief that the removal of the appendix is 
beneficial and to the fact that this man’s had been so removed 
six years before, and with no consequent ill effects. 

[6] Under all the proofs and offers in this case, the most that 
can be said of it is that the facts and attendant circumstances 
are such that different men might reasonably draw different in- 
ferences therefrom, and, such being the case, the case was for a 
jury, not for a court, to decide. Hermany vs. Life Association, 
supra; Keiper vs. Equitable (C. C.) 159 Fed. 206; Dulaney vs. 
Fidelity Co., supra; and Lutz vs. Metropolitan, supra, where, 
while the court held the materiality under the facts of that case 
was for the court, it yet held:— 


“Ordinarily, questions of good faith and materiality are for the 
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jury, and where it is doubtful whether the matter was material, 
the question of materiality must be submitted to the jury.” 

The judgment below is therefore reversed, with a venire de 
novo. 


KITSAP COUNTY TRANSP. CO. vs. PACIFIC COAST 
CASUALTY CO.* 


(Supreme Court of Washington.) 


CASUALTY INSURANCE—ACTION ON POLICY—EVIDENCE— 
ADMISSIBILITY. 


In an action on a casualty policy wherein assured relied on insurer’s de- 
fense against the claim, as to which indemnity was sought, as a waiver 
of any question whether the claim was covered by the policy, as- 
sured was not entitled to show what its manager did about the claim 
between the time he submitted a report of the accident and the time 
when suit was brought, or whether after such report, and after con- 
versation with insurer’s representative, in which the representative 
said that insurer would take care of the claim, the manager did any- 
thing further in regard to the claim, since assured could not establish 
its right to recover on the policy by showing a neglect to defend 
against the claim. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


CASUALTY INSURANCE—WAIVER OF PROVISIONS—EVI- 
DENCE—SUFFICIENCY. 


In an action on a casualty policy, evidence held insufficient to show 
waiver by insurer of a provision exempting it from liability in case 
of injury to passengers. 


(For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.) 
* Decision rendered, Feb. 24, 1912. 121 Pac. Rep. 457. 
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MOORE vs. GENERAL ACCIDENT, FIRE & LIGHT INS. 
CORPORATION.* 
(Supreme Court of North Carolina.) 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 


Where an accident policy provided for an indemnity at the rate of $100 
a month for a period not exceeding twenty-four months for injuries 
sustained while riding within a passenger car, a further provision, 
limiting to four weeks in any one year the liability for disability due 
to either accident or illness caused by or resulting, wholly or in part, 
directly or indirectly, in paralysis, etc., the limitation of four weeks is 
only applicable when accident or illness is the ultimate cause of 
paralysis, etc., coming at a time more or less remote after the injury, 
so that liability for injuries received while riding on a railroad train 
will extend to the entire twenty-four months, though, as the direct 
result of the accident, the injured person was paralyzed. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


* Decision rendered, March 6, 1912. 73 S. E. Rep. 1002. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES FIDELITY & GUARANTY CO. vs. CIT- 
IZENS’ NAT. BANK oF Monvice..o.* 
(Court of Appeals of Kentucky.) 


EMPLOYER’S INDEMNITY INSURANCE — CONTRACTS — CON- 
STRUCTION. 

An employer’s indemnity bond, insuring a bank against loss by reason of 
the fraud of its cashier, stipulated that insurer during the term of 
one year, or any subsequent renewal of the term, would reimburse the 
bank for loss sustained by the fraud of the cashier committed during 
the term or any renewal thereof or within six months thereafter. 
Each renewal certificate continued the bond for a year. The pres- 
ident of insurer gave notice of the expiration of the bond and re- 
quested an application for a renewal certificate for a specified pre- 
mium. Held, that the original bond and certificates of renewal con- 
stituted but one contract, and the bank could recover for any loss 
sustained during the period of the bond and renewal certificates, and 
discovered within six months after the expiration of the last certificate. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


EMPLOYER’S INDEMNITY INSURANCE—APPLICATION—PER- 
FORMANCE. 

A statement, in an application for an employer’s indemnity bond to insure 
a bank against loss by fraud of its cashier, that he would account 
twice a year to a United States bank examiner and four times a year 
to the board of directors, is a mere promissory representation, and 
exact compliance therewith is not essential to bind insurer issuing a 
bond on the application, especially where insurer knew at the time 
that the officers of the bank could not give the accounts of the cashier 
an expert examination. 


(For other cases, see Insurance, Dec. Dig. § 332.) 


EMPLOYER’S INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—QUESTION FOR JURY. 

An insurer issued an employer’s indemnity bond insuring a bank against 
loss by reason of fraud of its cashier, for one year or any subse- 
quent renewal stated that the books of the cashier had been examined 
from time to time in the regular course of business and had been 
found correct. On such application insurer issued a renewal certifi- 
cate. The bank had been examined by the directors and by United 
States bank examiners, but the fraud of the cashier had not been dis- 
covered, but the officers of the bank knew that the cashier was in the 
habit of overdrawing his account in the bank. The cashier concealed 
his fraudulent acts by forging notes and crediting his overdrafts by 
the apparent proceeds of the notes. The cashier had an evil intent 
when he drew the overdrafts. Held, that the misrepresentations in 
the application for a renewal certificate did not, as a matter of law, 
relieve insurer from liability; but the question whether the officers of 
the bank had reason to suspect the evil intent of the cashier at the 
time of the overdrafts, and whether they exercised reasonable care 
to ascertain the wrongful intent, were for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668.) 
* Decision rendered, Feb. 29, 1912. 143 S. W. Rep. 997. 
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MEARS MINING CO. vs. MARYLAND CASUALTY CO.* 
(Springfield Court of Appeals. Missouri.) 


INDEMNITY—CONTRACT—BREACH. 


Assent to the retention and deposit in bank by a purchaser of property 
of an employer of part of the price to await the outcome of an ap- 
peal by the employer from a judgment for damages for the death of 
an employee, in which a sufficient appeal bond had been filed, did not 
violate a policy of employer’s liability insurance, which provided that 
“the assured shall at all times render to the company all co-operation 
and assistance in his power,” in that it made the claim less easy to 
oe inspiring confidence in the claimant of ultimate collection of 
the claim. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


INDEMNITY-—-CONTRACT—AGREEMENT TO PRORATE. 


An offer by an indemnity company to pay an employer a pro rata share 
of an amount paid by the employer to discharge a judgment for an 
injury to a servant, with a refusal by the employer to accept anything 
less than the full obligation of the indemnity company, does not con- 
stitute an agreement to release the company from liability to the 
limit specified in its policy, and to permit the prorating of the amount 
paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 
INDEMNITY—CONTRACTS—COMPROMISE AFTER JUDGMENT. 


Where a contract of indemnity insurance provided that the insurer would 
indemnify the insured against loss from any liability that might be im- 
posed by law not exceeding $5,000 on account of the death or bodily 
injuries of an employee, a further stipulation that the insured should 
not settle any claim without the consent of the insurer, contemplated 
only the settlement of claims before trial, and will not entitle the 
insurer to a proportional benefit of a compromise made in good faith 
after judgment and affirmance, which did not reduce the amount of 
judgment below the sum which the insurer was obligated to pay. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


INDEMNITY—CONTRACTS—CONSTRUCTION. 
A contract of indemnity insurance is to be construed the same as other 
insurance contracts; i. e., most favorable to the insured. 
= — cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


PAYMENT—DAMAGES FOR REFUSAL TO PAY—STATUTORY 
PROVISIONS. 

Rev. St. 1909, § 7068, which provides that in any action against any in- 
surance company to recover the amount of any loss under a policy 
of fire, life, marine “or other insurance,” the court may allow damages 
and attorney fees where it appears that such company has vexatiously 
refused to settle, is highly penal, and should not be held to apply 
° any company or class of insurance which is not plainly included 
therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 
* Decision rendered, March 4, 1912. 144 S. W. Rep. 883. 
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PAYMENT—STATUTORY PENALTY—CONSTRUCTION. 


In construing Rev. St. 1909, § 7068, which provides for the assessment of 
a penalty for a vexatious refusal to pay a loss under a policy of fire, 
life, marine, “or other insurance,” and which was originally enacted 
in 1865, the fact that indemnity insurance was not in existence at 
the time of the enactment of the statute may be considered in de- 
termining whether or not the general words include that class of in- 
surance, but is not conclusive. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


CONSTRUCTION—LEGISLATIVE INTERPRETATION. 


And the fact that the statute was amended in 1911 to include indemnity 
insurance is strong evidence that in the opinion ot the Legislature 
such insurance was not included in the original statute. 


(For other cases, see Insurance, Dec. Dig. § 610.) 


INDEMNITY—PAYMENT—STATUTORY PENALTY. 


Rev. St. 1909, § 7068, which provides that in an action to recover the 
amount of any loss under a policy of fire, life, marine “or other in- 
surance” damages may be assessed for a vexatious refusal to pay, will 
not apply to an action on a policy of indemnity insurance, as such 
insurance is not of the same class as ordinary fire, life, and marine 
insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 
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LIFE. 
COURT OF APPEALS OF NEW YORK. 


WILLIAM A. BRADSHAW et AL., as Executors, etc., oF Rogert C. 
BraDsHAW, Deceased, Appellants, 


Us. 


THE MUTUAL LIFE INSURANCE COMPANY or New York, 
Respondent.* 


Plaintiffs’ testator had a talk with the defendant’s agents about taking out 
a policy of life insurance, payable to his wife, if living, and he sub- 
consen made a written application for a policy to be issued on his 
life. The application was signed by him in the name of his wife, 
as the printed instructions permitted, and the policy was made pay- 
able to her on his death. He retained possession of it and paid the 
premiums. His wife died before he did and without issue, leaving a 
will with a residuary clause comprehensive enough to dispose of any 
interest she might have in the policy. He notified the defendant com- 
pany of her death and that he desired to have the policy payable to 
his estate. Thereupon the company’s agent wrote to him, referring to 
the affidavit of his wife’s death and to his application to have the 
policy changed, saying that was all that was necessary in the matter 
and that “the records of the company will show the fact that the 
policy has been made payable to your estate.” The testator continued 
to pay the premiums, and at his death the question arose as to 
whether the policy belonged to his or to her estate. It was held 
that it belonged to her estate; that his belief, or the belief of the com- 
pany’s agent, that the contract of insurance made for the benefit of 
the wife could be thus changed to a contract of insurance for the 
benefit of his estate, based upon a misapprehension of the law, could 
not work such a result, and that no theory of estoppel prevented the 
company from denying its liability on the policy to the representatives 
of his estate. 

With no allegation in the complaint, or any issue before the trial court 
except the right to recover the insurance moneys, the plaintiffs are 
not in a position, on failing in that, to claim the right to recover 
= amount of the premiums paid by the testator after his wife’s 

eath. 


The action was brought to recover the amount of an insurance 
policy issued by the defendant on the life of the plaintiffs’ testator 
and the contest is between plaintiffs and the residuary legatees of 
the testator’s wife, Corrie J. Bradshaw. No question is made by 
the defendant that it is liable to pay the amount of the policy to 
one of the two sets of claimants. 

While the testator’s wife was living he had some talk with one 
of the defendant’s agents about taking out a policy of life in- 
surance, payable to his wife, if living, or to their children. Sub- 
sequently written application was made to the defendant for a 
policy to be issued on his life. In this application he was de- 


* Decision rendered, May 24, 1912. 
Vol. XLI.—63. 
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scribed as “the person proposed for insurance,” and the applica- 
tion was signed in the name of his wife by him, the signature 
being placed opposite a printed instruction on the application that 
“a wife may sign by her husband.” In response to this applica- 
tion a policy was issued payable on the death of the assured to 
“Corrie J. Bradshaw, wife of Robert C. Bradshaw, * * * 
for her sole use, if living, in conformity with the statute, and if 
not living, to their children or their guardian for their use.” The 
policy was delivered to the testator, who appears to have retained 
it in his possession and who paid the premiums thereon. The 
wife died before he did, without children and leaving a will, 
which did not specifically bequeath the policy or its proceeds, but 
did contain a residuary clause in terms broad enough to cover the 
same. Subsequent to his wife’s death testator wrote to the 
defendant advising it that he had its two policies, including this 
one, and stating “those are payable to my wife. * * * She 
died July Ist * * * and I desire these policies payable to 
my estate. Will you please attend to this for me?” The de- 
fendant requested testator to supply affidavits setting forth the 
death of his wife, the fact that she left no children and that she 
died leaving a will, which was done. Upon receipt of this a 
letter was written to testator in the name of the defendant’s 
general agent by one Pratt, who styled himself “Cashier,” as 
follows: “I am in receipt of your favor of the 5th inst. asking 
me to report progress in the matter of changing your policy. 
* * * You filed an affidavit of the death of Mrs. Bradshaw, 
which is all that is necessary to do in the matter. The records 
of the company will show the fact that the policy has been made 
payable to your estate.” Thereafter testator continued to pay the 
premiums on the policy. The trial court directed a verdict for 
the defendant, and on appeal to the Fourth Appellate Division the 
judgment entered on the verdict was affirmed. The plaintiffs 
further appeal to this court. 


ArTHUR C. WabE, for Appellants. 
FREDERICK S. ALLEN, for Respondent. 


Gray, J. 

I think that the judgment below was right. The plaintiffs had 
no interest in the contract sued upon, and I am unable to under- 
stand how any new contract was created between their testator 
and the defendant. The policy of insurance upon which the 
plaintiffs seek to recover was a contract with the wife of the 
testator, and though procured by him for her benefit, he was 
acting as her agent and represented her. It was immaterial that 
he paid the premiums and retained possession of the policy ; those 
facts did not affect the contract as one with her alone. He ac- 
quired neither interest in nor power of disposition over the pol- 
icy. His relation to it was that of the life insured, while hers 
was that of the legal holder, in whom solely was vested the in- 
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terest. This cannot well be disputed upon the cases (see White- 
head vs. N. Y. Life Ins. Co., 102 N. Y., 143; Holmes vs. Gilman, 
138 id., 369; Shipman vs. Protected Home Circle, 174 id., 398; 
Millard vs. Brayton, 177 Mass., 533), and the principle was rec- 
ognized when this case was previously before us (187 N. Y., 
347). Under the statute (Laws 1873, ch. 821, sec. 2) the testa- 
tor’s wife was given a power to dispose of the policy by will, 
upon the exercise of which there was no limitation, there being 
no issue of the marriage. As she left a will, which comprehended 
in its residuary clause a disposition of the insurance moneys to 
others, they, as her legatees, only are entitled to recover them 
from the defendant. 


I cannot agree in the view that there resulted from the trans- 
actions between the plaintiffs’ testator and the defendant after 
the death of his wife some new agreement by the latter to insure 
his life for the benefit of his estate, or that an estoppel arose 
thereout which disabled the defendant from denying the plain- 
tiffs’ right to recover upon the policy in question. If we might 
assume, which I gravely doubt, that an agent could commit the 
defendant to a new and different liability, the letter which is re- 
lied upon could not alter the existing contract, and it did not 
effect a new one. If the assured supposed that the policy could 
be made payable to his estate his ignorance of the law would not 
excuse him. Equally, the mistake of an agent of the defendant in 
construing the contract and the rights of the assured under it 
would not estop the defendant from thereafter taking that posi- 
tion which the correct legal interpretation required. he parties 
had the contract before them and were chargeable with the 
knowledge of its legal effect and operation. Whether the as- 
sured after his wife’s death could change the policy and have 
it made payable to his estate was a matter which the law took 
care of, and what the defendant’s agents said or wrote about it 
was a matter of opinion which could not estop the defendant 
from asserting differently upon being advised as to the law 
(Sturm vs. Boker, 150 U. S., 312; Brick vs. Campbell, 122 N. 
Y., 337). I cannot see that the assured was misled to his prej- 
udice, in the sense that he was prevented from changing the terms 
of the existing policy or from doing anything which he other- 
wise would have done. He lost nothing by relying on the word of 
the agent, for he had nothing to lose. There was no change he 
could have effected in the contract, by agreement or by action, 
and there is nothing upon which to base any inference that he 
desired to procure new insurance; nor is there any reason ap- 
parent why he should. The question of the case is not what the 
assured supposed, or what he was led to believe by the defend- 
ant’s agent, but what was the agreement which the defendant was 
obligated to perform. That is to be determined from the allega- 
tions of the complaint, and they set out the insurance policy and 
the transactions between the assured and the defendant upon the 
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former’s application to have the terms of the policy changed and 
to have the amount thereof made payable to him. The policy 
was a contract with the wife, and the transactions alleged and 
proved were ineffectual to alter it or to divert the insurance 
moneys from the wife’s residuary legatees. 

There was no cause of action alleged in the complaint based on 
a right to recover back the premiums paid by the plaintiffs’ testa- 
tor and none such was added. The plaintiffs were suing to en- 
force payment to themselves of the moneys which were payable 
by the defendant under the terms of the policy of insurance. 
But having no interest in the policy as representatives of the 
assured, I am unable to perceive how they can, upon the cause of 
action alleged, be deemed entitled to recover the premiums in 
question. What took place at the trial neither extended the plain- 
tiffs’ right of recovery, nor added such a cause of action. There 
was nothing before the court but the issue tendered by the plain- 
tiffs as to their right to recover the insurance moneys under this 
policy, and I cannot find that any other question was raised. 
Having failed to establish their cause of action, as alleged, the 
plaintiffs were in no position to recover upon any different one 
(Southwick vs. First Nat. Bank of Memphis, 84 N. Y., 420). 

I think that the judgment should be modified, in accordance 
with consent of defendant, by crediting on said judgment the 
premiums paid by plaintiffs’ testator and interest thereon to date 
of judgment, and also the plaintiffs’ costs to the date of service 
of offer of judgment, such amounts in case of dispute to be 
fixed by the Supreme Court, and as so modified that said judg- 
ment should be affirmed, with costs. 


CuL.eN, C. J. (dissenting) 

I think that in no view of this case can the judgment appealed 
from be affirmed. If we assume that the plaintiffs cannot recover 
the amount of the insurance upon the life of their testator, either 
because the agreement to transfer the policy from the testator’s 
deceased wife to himself was void for want of legal power or 
because the agent was without authority to make it, then the 
plaintiffs were entitled to recover the amount of premiums paid 
by their testator after the decease of his wife, with the interest 
thereon. It was not necessary that they should bring their action 
for that purpose. The complaint alleges not only the policy, but 
the agreement or statement of the defendant made after the death 
of the wife that it had transferred the policy so as to make the 
insurance money payable to the testator’s estate, and that relying 
on that he had paid various premiums. The defendant repudiated 
the agreement on one or both of the grounds mentioned. On a 
repudiation of the agreement it was bound to restore the pre- 
miums it had received. Strictly speaking, it should in its answer 
have tendered their return and paid the money into court (Wad- 
dington vs. United Ins. Co., 17 Johns., 23). This remains the 
general rule throughout the country (1 Bigelow on Frauds, p. 
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80, and see cases there cited) ; but it has been modified in this 
state by the decision in Harris vs. Equitable Life Assur. Soc’y 
(64 N. Y., 196). That was an action on an insurance policy 
in which the defendant set up fraud and offered to allow judg- 
ment for the amount of the back premiums and interest. On the 
trial the court excluded proof of the offer and directed a verdict 
for the amount of the policy because the defendant had not re- 
turned or offered in its answer to return the premiums. The 
judgment was reversed at the General Term, and on appeal the 
reversal was affirmed by this court. The court held that the offer 
to allow judgment was a sufficient offer to return because the 
judgment in the case could have awarded to the plaintiff the 
relief to which he was entitled in case the defendant succeeded 
in its repudiation of liability. Allerton vs. Allerton (50 N. Y., 
670) was cited as an authority sustaining the decision, but there 
is not a suggestion that because the plaintiff did not accept the 
defendant’s offer the defendant was entitled to keep the money. 
When the court decided that restoration in advance was unneces- 
sary because the judgment in the action could take care of the 
plaintiff’s rights, it necessarily decided that no other action to 
recover the premiums was necessary and that they could be re- 
covered in that action, for if another action was necessary for 
that purpose, then relief could not have been afforded in the 
action then before the court. 

The plaintiffs waived nothing by the course of their counsel 
at the trial. He asked the court for nothing except to go to the 
jury on all the issues in the case. He frankly told the court that 
he should claim that he was entitled to the return of the pre- 
miums. It may be that if he had confined his claim to a verdict 
for that amount the court would have directed such a verdict, 
but he wanted more. He was not bound to accept the court’s 
suggestion. “Where a party is nonsuited upon the motion of his 
adversary, over his objection and exception, he may insist upon 
a review of the decision, not only that the judge at circuit erred 
in the application of the law to the facts as viewed by him, but 
that he erred in his conclusions of fact or that there were dis- 
puted questions of fact which should have been submitted to the 
jury” (Clemence vs. City of Auburn, 66 N. Y., 334, 338; Baylies’ 
New Trials and Appeals, 1st ed., p. 185). Asking a trial court to 
direct a verdict, unless followed by a request to go to the jury 
in case the direction is refused, often leads counsel into fatal dif- 
ficulties, and there may be times when it is wiser to have the 
case passed upon by the jury, even if the court intimates a wil- 
lingness to comply with a request if made. But whatever may 
have been his reason, counsel could stand on his rights, and his 
exception to the nonsuit or direction of the verdict was good if 
there was any matter of fact to be submitted to the jury, or if as 
matter of law he was entitled to recover any sum. In Paltey vs. 
Egan (200 N. Y., 83, 89) Judge Hiscock said: “The ordinary 
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question is presented to us which arises on any nonsuit whether 
there was any view of the case on which the appellants should 
have been allowed to go to the jury, and this brings us to the 
merits of the appeal. The appellants were not required to make 
—— requests to go to the jury.” In Pneumatic Signal Co. vs. 

exas & Pacific R’y (200 N. Y., 125, 129) Judge Willard Bart- 
lett said: “A plaintiff in bringing his action thereby asks to go 
to the jury on any and every issue of fact which.may arise upon 
the complaint and answer, and the specification by counsel of 
some issues which occur to him at the moment as especially 
proper to be submitted, when he perceives that the court is about 
to direct a verdict against him, does not constitute a waiver of 
his right to go to the jury upon every other issue of fact which 
is really in the case.” 

The question here discussed may be of vital importance to the 
plaintiffs. The action has been three times tried—three times on 
appeal to the Appellate Division and this is the second appeal to 
this court. The costs incurred in the action probably exceed the 
amount of the policy. The plaintiffs contend that the amount 
for which judgment was offered by the defendant was inade- 
quate. If they are correct in this claim, they will not only be 
relieved from the judgment for such costs, but will be entitled to 
recover them from the defendant. This cannot be determined by 
us. It can only be decided when costs are taxed on the final de- 
termination of the action. The modification made by the major- 
ity of the court leaves the plaintiffs subject to the imposition of 
costs in the courts below and at the same time amounts to a denial 
of their right to recover costs. It seems to me, therefore, that the 
plaintiffs have the unqualified right to have the question deter- 
mined by this court whether or not they were entitled to a verdict 
for the amount of the premiums paid by their testator. 

The judgment should be reversed and a new trial granted, with 
costs to abide the event. 

VaANN, J. (dissenting) 

The defendant promised to pay the amount of the policy to 
Mrs. Bradshaw, if living, when her husband died, and, if not 
then living, to their children, but no provision was made for 
payment to any one if she died first and there was no child. As 
he survived her and they had no children, the question arose to 
whom should the policy be paid in this contingency? Neither 
the company nor Mr. Bradshaw had any doubt upon the subject 
and both knew all the facts. Upon his application to have the 
policy made payable to his estate certain proof was required by 
the company, and when, after some trouble and expense, it was 
furnished in due form, the company, through its general agent, 
duly and specifically authorized, wrote him that the policy had 
been made payable to his estate, as its records would show. He 
never saw its records, but, acting upon this official declaration, 
continued to pay the premiums for five years without taking out 
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other insurance and then died, whereupon the company took the 
position that it had no right to make the policy payable to his 
estate and repudiated its action in that regard, claiming that it 
was not bound thereby because both parties had acted under a 
mistake of law. 

Upon the first appeal we did not have the application before us, 
and it now appears that it was signed “Corrie J. Bradshaw, per 
R. C. Bradshaw.” The company knew this, yet upon the appli- 
cation of Mr. Bradshaw, and after compliance by him with its 
exactions, it formally notified him that this was all that it was 
necessary for him to do in the matter and that the policy had 
been made payable to his estate. Relying upon this he continued 
to pay the premiums. During the remainder of his life he rested 
on the assurance of the company that his life was insured by it 
for the benefit of his estate. After this written statement was 
made by the company upon the conclusion of the negotiations 
between them, he fully performed on his part and died in the 
belief that he had a personal contract of insurance. The com- 
pany now refuses to pay anything to his estate, and even insists 
on keeping the premiums paid since it wrote him that he was 
personally insured. Taking something for nothing is a fraud 
when no gift is intended. I think the jury could have found 
under proper instructions that the company was estopped from 
denying the existence of a contract such as Mr. Bradshaw sup- 
posed and had the right to suppose he had made with it per- 
sonally, even if the result is that owing to its own act it may be 
forced to pay twice. This evil would be less than the destruc- 
tion of all confidence by thousands of policyholders in deliberate 
and formal statements in writing of insurance companies that 
applicants for insurance are in fact insured. Such a statement 
made under the circumstances of this case should be regarded 
as a contract even without the aid of estoppel. The company 
should be held to have done what it well knew Mr. Bradshaw 
believed at the time it had done. Forms of contracts and methods 
of action are within the control of the company, and what it 
declared was sufficient should be held sufficient. The courts 
should take the company at its word, just as the insured did and 
as all insured persons do in making contract of insurance. Such 
parties do not stand on an equal footing, for the insured is com- 
pelled to accept such form of contract as the company chooses to 
give, confiding in its knowledge of the law and relying on its prom- 
ise, whether express or implied, to pay at maturity to the person 
whom it knew at the time of the transaction the insured expected 
payment to be made. 

This is written to suggest what should be done and in dissent 
from what is about to be done, and in so far as the judgment of 
the court denies recovery of the full amount of insurance. No 
precedent in this state requires it and justice cries out against it. 
The way is open to lay down the practical and wholesome rule 
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that when an insurance company, in consideration of premiums 
to be paid and which are in fact paid, issues its written statement 
that the life of the one who pays for the insurance is insured for 
the benefit of his estate, a contract is thereby made as binding 
as if written out in a formal policy. 

I vote for reversal and a new trial. 

Haight, Hiscock and Chase, JJ., concur with Gray, J.; Cullen, 
C. J., and Vann, J., read dissenting opinion, with whom Willard 
Bartlett, J., concurs. 

Judgment affirmed. 


————_9+@—_—_—__-- 


SUPREME COURT OF INDIANA. 


MODERN WOODMEN OF AMERICA 
vs. 


MILES. (No. 22,082.)* 


APPLICATION—“CONSULTED’”—“TREATED”—‘AILMENT.” 


A person does not “consult” a physician and is not “treated” for an “ail- 
ment” within the meaning of a question in an insurance application, 
by merely stating to a physician that he has a headache and receiving 
=— therefor, without asking or receiving any professional 
advice 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, vol. 1, p. 294; vol. 2, pp. 
1481, 1482; vol. 8, p. 4465.) 


CONTRACT—RULES—CONSTRUCTION. 


Insurance contracts should be construed to effectuate the intent of the 
parties; but, in case of doubt or ambiguity, they should be liberally 
construed in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


APPLICATION—SCOPE OF QUESTIONS. 


A question in an insurance application whether the applicant had been 
treated by or consulted any person or physician in regard to a per- 
sonal ailment within seven years, refers only to ailments of a sub- 
stantial nature, and not to a mere temporary functional indisposition, 
especially when considered in connection with another question as to 
whether the applicant had ever had any local disease, personal in- 
jury, or “serious illness.” 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


ACTIONS—EVIDENCE—ADMISSIBILITY. 


In an action on an insurance policy, the record of the examination of in- 
sured for admission to the hospital for the insane several months 
after the issuance of the policy is incompetent to show that insured 
was suffering from symptoms of insanity when the policy was issued, 
since, while the adjudication of insanity might have been admissible 


* Decision rendered, March 27, 1912. 97 N. E. Rep. 1009. 
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to prove the fact of its rendition at a particular time, the proof on 
which it was rendered was incompetent, and, the adjudication being 
uncontroverted, the exclusion of the entire record was proper. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Appeal from Superior Court, Marion County; P. W. Bar- 
tholomew, Judge. 

Action by Mamie D. Miles against the Modern Woodmen of 
America. From a judgment for plaintiff, defendant appealed to 
the Appellate Court, whence the cause was transferred to the 
Supreme Court under Burns’s Ann. St. 1908, § 1405. Affirmed. 


Remy & BerryHILL and Benj. D. Smiru, for Appellant. 
HENRY WarruM, for Appellee. ; 
Morris, C. J. 


Suit by appellee, against appellant, on a benefit certificate is- 
sued by it on October 5, 1906, to appellee’s husband, James H. 
Miles, providing for the payment of $2,000 to appellee on the 
death of her husband. The certificate was issued on an application 
signed by decedent on September 27, 1906. This application con- 
tained numerous questions to be answered by the applicant, and 
the answers were warranted to be full, complete, and literally true, 
and it was agreed that the exact, literal truth of each of the an- 
swers should be a condition precedent to any liability on the part 
of appellant. Appellant’s answer to the complaint disclaimed any 
liability, because, it alleged, certain answers to questions in the 
application were untrue. The issues were tried by the court, 
which made a special finding of facts, and stated its conclusions 
of law thereon. Judgment was rendered in favor of appellee for 
the full amount of the certificate. The only error assigned here, 
and not waived, is the overruling of appellant’s motion for a new 
trial. It is averred in this motion that the decision of the trial 
court was not supported by sufficient evidence and was contrary 
to law. 

[1] The basis of the principal ground of contention here is 
question No. 14, and the applicant’s answer thereto (which we 
italicize), as follows: ‘“(14a) Have you, within the last seven 
years, been treated by or consulted any person, physician or phy- 
sicians, in regard to personal ailment? No. (b) If so, give 
dates, ailments, duration of attacks, and name and address of each 
and all persons or physicians consulted or by whom treated. (c) 
Was recovery complete?” The court found specially that the ap- 
plicant had not consulted, nor been treated, by a physician, for 
any personal ailment within seven years. 

The uncontradicted evidence shows that in June, 1906, in the 
office of one Dr. Seaton, in Indianapolis, the decedent told the 
doctor he had the headache, and the doctor gave him a dozen 
Antikamnia headache tablets, for which he made a charge of 
fifteen or twenty cents. The doctor made no examination of 
decedent, and asked him no questions about the headache com- 
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plained of. The doctor testified as a witness for appellant. On 
cross-examination he said that frequently decedent came to his 
office to get medicine for other members of his family, and he did 
not remember whether or not it was on one Of such occasions that 
he complained of headache and received the tablets. The doctor 
further testified that every one had headaches more or less, and 
anything that puts the circulation out of order will cause them. 
Appellant claims that, in view of the above facts, the decedent’s 
answer to the above question relating to consultation with and 
treatment by a physician was false, and constituted a breach of 
one of the warranties of the contract. Appellee’s counsel contends 
there was no professional consultation nor treatment here, as rea- 
sonably contemplated by the parties to the contract; that the 
consultation or treatment must have been with reference to some 
substantial disorder, and not for a mere functional, or temporary, 
indisposition. 

[2] It is the duty of courts to ascertain the intention of the 
arties to a contract, and give effect to the ascertained intent. 
his rule applies to insurance as well as other contracts, with the 

qualification that, in the former class, where there is doubt or 
ambiguity, a liberal rule obtains in favor of the insured. Su- 
preme Council Catholic Benevolent Legion vs. Grove, 96 N. E. 
159, and cases cited; Federal Life Ins. Co. vs. Kerr, 173 Ind. 613, 
89 N. E. 398, 91 N. E. 230, and cases cited; German-American 
Ins. Co. vs. Yeagley, 163 Ind. 651, 71 N. E. 897, 2 Ann. Cas. 275. 
It is not, however, the province of the court to make or alter 
contracts, whether those of insurance or of other character. Ohio, 
etc., Ins. Co. vs. Vogel, 166 Ind. 239, 245, 76 N. E.977,3 L. R. A. 
(N. S.) 966, 117 Am. St. Rep. 382, 9 Ann. Cas. 91. But where, 
from the language of an insurance contract, considered as a 
whole, and viewed in the light of the surrounding circumstances, 
the intent is doubtful, this court has long recognized a rule of 
construction, liberal to the insured, because the parties do not 
deal on an equal footing. Federal Life Ins. Co. vs. Kerr, 173 
Ind., on page 618, 89 N. E. 399. The record discloses that de- 
fendant is a fraternal beneficiary society, with many members, the 
certificate declared on being numbered 1,308,230. It is manifest 
that the leading purpose of the organization is to furnish protec- 
tion to persons of moderate means at the lowest possible cost. 
To accomplish this purpose, it follows that a greater degree of 
caution must necessarily be exercised in the acceptance of risks 
than might be required if the rates were higher, and, in constru- 
ing this contract, the above feature is worthy of notice; but it 
cannot be conceded that the language of the contract evinces a 
purpose on the part of the insurer to set a trap for the unwary. 

[3] In construing contracts words must be given their ordinary 

meaning unless a contrary purpose is shown. Webster’s Diction- 
ary defines, “Ail, v. t.” as follows: “To affect with pain or un- 
easiness, either physical or mental; to trouble; to be the matter 
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with; to affect in any way; used to express some uneasiness or 
affection, whose cause is unknown.” Substantially the same defi- 
nition is found in the Century Dictionary. In the Universal Dic- 
tionary it is said of the word “ail”: “It is generally used in in- 
terrogatories in which inquiry is made as to the unknown cause 
of some restlessness or trouble.” The word “consult” is defined 
as follows: “To ask advice of; to seek the opinion of; to 
apply or recur to, for information or instruction.” Webster’s 
Dictionary. To “treat” a disease or patient means “manage in 
the application of remedies.” Webster’s Dictionary. We do not 
believe that the decedent “consulted” Dr. Seaton, within the ordi- 
nary meaning of the word. He neither sought nor received any 
professional advice, information, or instruction. Was he treated 
for any “ailment,” within the meaning of that word, as used in 
question fourteen? The disorder complained of was headache. 
The cause of the uneasiness, or affection, was considered, both 
by the decedent and physician, as known; otherwise it must be 
presumed that there would have been at least some questions 
asked. In response to the complaint of headache, the doctor 
simply gave him some trade tablets. We are of the opinion that 
this did not constitute treatment for an ailment. 


[4] If, however, it did constitute treatment for an ailment, 
within the meaning of that word as used in the application, we 
are constrained to hold that the applicant’s answer to the ques- 
tion, under the evidence, did not constitute a breach of warranty. 


Question numbered 16, in the application, affords some aid in 
the proper construction of the contract, and is as follows: “(16a) 
Have you ever had any local disease, personal injury, or serious 
illness? (b) If so, explain fully, giving dates. (c) Was re- 
covery complete?” It will be noted that question 16 calls for an 
answer from the applicant for any serious illness that he ever had. 
This would include any serious illness he had in the preceding 
seven years, for which he received no treatment, and concerning 
which he had consulted no one. Question 14 covers only illness 
for which treatment was received or consultation had. On appel- 
lant’s theory, illness not serious, untreated, and about which no 
consultation was sought, was not within the scope of questions 14 
and 16. It would appear that, if question 14 had contemplated 
treatment of mere functional disorders, question 16 would not 
have been limited to seeking information relating to serious ill- 
ness only. But still more important considerations are presented 
by appellant’s contention. The question calls for information 
covering a period of seven years. It was framed for practical 
use, to elicit substantial information from people of average 
memory. Yet the appellant was bound to know that it would be 
impossible for a person of average memory to give the dates 
and particulars of each treatment for, or consultation about, 
every temporary functional disorder he may have had during a 
seven year period. Trade remedies for toothache, temporary 
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headache, chafed skin, and temporary indigestion and like dis- 
orders, are handed over the counter by druggists to customers so 
frequently, and are used so generally, that few persons could 
truthfully answer such a question, if it embraced the above and 
like temporary and functional disorders. While the authorities 
are not in harmony on this proposition, we are of the opinion that 
the correct rule applicable to questions of this character is that 
the disorder, to constitute a breach of warranty, must be of a sub- 
stantial nature, and not a mere temporary functional indisposi- 
tion; and consequently the lower court did not err in its decision 
of this question. North Western Mut. Life Ins. Co. vs. Hei- 
mann, 93 Ind. 24, 30; Standard Life, etc., Ins. Co. vs. Martin, 
133 Ind. 376, 33 N. E. 105; Supreme Lodge Knights of Pythias 
vs. Foster, 26 Ind. App. 333, 59 N. E. 877; Brown vs. Metro- 
politan L. Ins. Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 
894; Modern Woodmen vs. Wilson, 76 Neb. 344, 107 N. W. 
568; Franklin L. Ins. Co. vs. Galligan, 71 Ark. 295, 73 S. W. 
102, 100 Am. St. Rep. 73; Blumenthal vs. Berkshire L. Ins. Co., 
134 Mich. 216, 96 N. W. 17, 104 Am. St. Rep. 604; McCollum 
vs. New York Mut. L. Ins. Co., 124 N. Y. 642, 27 N. E. 412; 
Woodward vs. Iowa L. Ins. Co., 104 Tenn. 49, 56 S. W. 1020; 
Billings vs. Met. L. Ins. Co., 70 Vt. 477, 41 Atl. 516; Hoeland 
vs. Western Union L. Ins. Co., 58 Wash., 100, 107 Pac. 866; 
Mutual, etc., Life Ass’n vs. Ogletree, 77 Miss. 7, 25 South. 869; 
Crosby vs. Security Mut. L. Ins. Co., 86 App. Div. 89, 83 N. Y. 
Supp. 140; Hubbard vs. Mutual, etc., Life Ass’n, 100 Fed. 719, 
40 C. C. A. 665; Own vs. Metropolitan L. Ins. Co., 74 N. J. Law, 
770, 67 Atl. 25, 122 Am. St. Rep. 413; Rasicot vs. Royal Neigh- 
bors of America, 18 Ida. 85, 108 Pac. 1048, 29 L. R. A. (N. S.) 
433, 138 Am. St. Rep. 180; Modern Woodmen vs. Lawson, 110 
Va. 81, 65 S. E. 509, 135 Am. St. Rep. 927. 


[5] On November 23, 1906, in a proceeding before a justice 
of the peace for Marion County, decedent was examined under 
the provisions of Burns’s Stat. 1908, § 3691, et seq., for admis- 
sion to the Indiana hospital for the insane. As a result of the 
examination, he was found to be insane, and a fit subject for ad- 
mission to the hospital. Appellant offered in evidence the entire 
record in such proceedings. Its object, as stated, was to show 
that decedent was adjudged insane on November 23, 1906, and 
that he had been suffering from symptoms of insanity for more 
than six months prior thereto. The offered record was excluded, 
and this action is claimed to be erroneous. It has already been 
proven, without controversy, that decedent was placed in an in- 
sane hospital shortly after November 23d, and remained there 
until he died. It was the evident purpose of appellant, in offer- 
ing the record, to get in evidence the affidavits of the medical 
examiners and the sworn statement of the citizens who instituted 
the proceedings. There was no error in excluding them. Naanes 
vs. State, 143 Ind. 299, 42 N. E. 609; Hicks vs. State, 165 Ind. 
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440, 75 N. E. 641; Union Central Life Ins. Co. vs. Hollowell, 14 
Ind. App. 611, 43 N. E. 277, While the justice’s finding of 
insanity might ‘have been admissible to prove that the applicant 
was adjudged insane at a particular time, there was here no con- 
troversy over that fact, and, as the offer included incompetent 
matter, it was correctly refused. 

Other questions are presented relating to the exclusion of 
offered evidence; but a consideration of them leads us to the 
conclusion that no reversible error was committed in regard 
thereto, and we deem it unnecessary to extend the opinion by dis- 
cussing them. 

Judgment affirmed. 


APPELLATE COURT OF INDIANA. 
Division No. 1. 


COMMERCIAL LIFE INS. CO. 
Us. 


McGINNIS. (No. 7,529.)* 


ACTIONS ON POLICIES—COMPLAINT. 


Though the insured’s application is by reference made a part of a life 
policy, a complaint in an action on such policy is not defective for 
want of facts in failing to set out such application. 


(For other cases, see Insurance, Cent. Dig. §§ 1588, 1589; Dec. Dig. § 631.) 


LIFE INSURANCE—REBATE—NOTICE TO AGENT. 

The knowledge of a life insurance agent that he was giving the insured 
a rebate on his first premium is binding notice on the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 968-097; Dec. Dig. § 378.) 


LIFE INSURANCE—VALIDITY OF POLICY. 


At the time a life policy was issued, there was no law against rebating 
of premiums. The agent gave the insured a rebate on his first pre- 
mium, and the policy. was delivered as if the premium had been 
paid in full. Held that, the insurer having entered into the contract 
with knowledge, it could not defeat the contract by showing that it 
prohibited rebating by agents. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. § 377.) 


LIFE INSURANCE—INCONTESTABLE CLAUSE. 


Where a life insurance policy provided that it should in certain matters 
be incontestable after one year, the insurer cannot deny its validity 
on the ground of matters included in the incontestable clause. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
* Decision rendered, March 28, 1912. 97 N. E. Rep. 10718. 
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Appeal from Superior Court, Vanderburgh County; A. Gil- 
christ, Judge. 

Action by Emily S. McGinnis against the Commercial Life 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Rosinson & STILWELL and Pickens, Cox & Conner, for Ap- 
pellant. 
EmBREE & EMBREE and Harvey Harmon, for Appellee. 


Myers, J. 

On January 2, 1908, appellant issued a policy on the life of 
John R. McGinnis, with Emily S. McGinnis, his wife, as bene- 
ficiary, who brought this action to enforce its payment. 

[1] A demurrer for want of facts to the complaint in one 
paragraph alleging facts usual in such cases was overruled, and 
this ruling is assigned as error. The insured’s application, which 
is made a part of the policy by reference, is not made a part of 
the complaint, and for this reason only the pleading is claimed 
to be defective. Appellant in support of this contention insists 
that the rule of pleading in this state in this respect should no 
longer be followed. Appellant’s argument is persuasive, but we 
are not convinced that the rule so well settled should be over- 
ruled. Federal Life Ins. Co. vs. Kerr, 173 Ind. 613, 89 N. E. 
398, 91 N. E. 230; Penn Mutual Life Ins. Co. vs. Norcross, 163 
Ind. 379, 72 N. E. 132; Bird vs. St. John’s Episcopal Church, 
154 Ind. 138, 56 N. E. 129; Mutual Reserve Life Ins. Co. vs. 
Ross, 42 Ind. App. 621, 86 N. E. 506. The overruling of appel- 
lant’s motion for a new trial is assigned as error. Under this 
assignment, the only questions presented by appellant’s brief are 
that the verdict is not sustained by sufficient evidence, and that 
it is contrary to law. In support of these causes for a new trial, 
appellant insists that the policy was never in force, for the rea- 
son that by its terms it did not go into effect unless the first pre- 
mium was actually paid during the lifetime and good health of 
the insured. There is a provision in the policy as claimed by 
appellant, but in connection therewith is the further provision 
that the premium may be paid to an authorized agent of the 
company in exchange for a receipt signed by the president or 
secretary, and countersigned by the agent. 

[2-4] From the condensed recital of the evidence in appel- 
lant’s brief, it is difficult to determine what the evidence is upon 
this subject, but, as we understand it, the record shows that on 
December 31, 1907, the insured, at the solicitation of N. R. 
Greene, appellant’s authorized agent, made application for the 
policy sued on, and which was issued on Januaty 2, 1908. The 
first premium was $57.52, and at the time the insured made said 
application said agent delivered to him a receipt for $57.52 
signed by appellant’s secretary and “countersigned by N. R. 
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Greene, agent.” There is evidence tending to show that the in- 
sured paid only $5 on account of the first premium, and appel- 
lant claims that it did not know the full premium was not paid 
until more than seven months after it issued the policy. Then, 
August 19th, it tendered to the insured the money so paid by 
him, and demanded a return of the policy which had been un- 
conditionally delivered to him. The tender so made and appel- 
lant’s demand were refused. Appellant insists that the evidence 
shows that this is an “aggravated case of rebating,” and a fraud 
on all other policyholders. At the time the insured made his 
application and the policy in suit was issued, there was no law 
against rebating, and from all of the evidence bearing upon the 
amount of money paid by the insured on account of the first pre- 
mium we are inclined to the opinion that the jury was authorized 
to infer that, if less than the full amount of the first premium 
was paid, it was with the knowledge and consent of appellant. 
In any event, under the facts in this case, knowledge of the agent 
was notice to the appellant. Metropolitan Life Ins. Co. vs. 
Willis, 37 Ind. App. 48, 7 N. E. 560. This may be a case of 
rebating, as claimed, but, if so, appellant will not be allowed to 
take advantage of its own conduct to defeat a contract in this 
respect fairly entered into. The execution of the contract sued 
on must be taken as admitted by a failure to deny it under oath. 
Section 370, Burns 1908. Phoenix Ins. Co. vs. Rowe, 117 Ind. 
202, 20 N. E. 122. In the case of Penn Mutual Life Ins. Co. vs. 
Norcross, supra, it is said: “There being no effectual denial of 
the fact of delivery, the question arises whether the pleading of 
a breach in the conditions contained in the application and in the 
policy prevented the latter from having any inception. It is 
obvious that, no matter how resolutely a party declares before- 
hand that he will not be bound except by a contract of a speci- 
fied character, yet, if he afterwards makes a contract in disre- 
gard of his declaration, his prior provision will avail him nothing. 
* * * The provisions of a formal contractual writing, which 
a corporation has caused to be signed and placed in the hands of 
an agent for delivery, may be waived by the act of the agent 
himself, if he have sufficient in the premises, or it may be the 
result of silence upon the part of the officers of the corporation 
after it had constructive knowledge of its agent’s act in delivering 
the contract, at least where resolute good faith required a timely 
disaffirmance of his act.” 

[5] It is further insisted that the evidence shows that the in- 
sured procured the policy through false representations as to his 
health and physical condition, also that the trial court errone- 
ously excluded certain evidence offered by appellant tending to 
prove that certain representations in the insured’s application 
were false. The policy by its terms was incontestable after one 
year from the date of its issue, providing the premiums were 
duly paid, except for certain specific. causes, none of which are 
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relied on to defeat this action. The insured died January 16, 
1909. This action was commenced February 8, 1909. Prior to 
that time appellant made no claim of fraud in the procurement 
of said insurance. The incontestable clause amounted to some- 
thing more than a mere matter of form. As said in the case of 
Clement vs. New York Life Ins. Co., 101 Tenn. 22, 46 S. W. 
561, 42 L. R. A. 247, 70 Am. St. Rep. 650: “The practical and 
intended effect of the stipulation is to create a short statute of 
limitation in favor of the insured, within which limited period 
the insurer must, if ever, test the validity of the policy. It has 
been held that an agreement limiting the time within which an 
action may be brought upon a policy of insurance by the bene- 
ficiary is not against public policy, and may be enforced, though 
less than the usual time imposed by law has been fixed. If this 
be so, it is difficult to see why a similar limitation upon the 
right of the insurer to contest should be against public policy, 
and why it should not be enforced by the courts.” By the 
clause in question appellant took one year for the purpose of in- 
vestigating and determining whether it would exercise its 
right to repudiate and rescind its contract on the ground 
it is now interposing as a defense. If it had exercised 
any diligence, and the insured’s physical condition was that now 
claimed by appellant, it might easily have discovered such con- 
dition within the time reserved by it for that purpose. If it 
failed to exercise vigilance in this respect, it must be treated as 
having waived its right to deny liability on such ground. Kline 
vs. National Benefit Ass’n, 111 Ind. 462, 11 N. E. 620, 60 Am. 
Rep. 703; Court of Honor vs. Hutchens, 43 Ind. App. 321, 82 
N. E. 89; Reagan vs. Union Mutual Life Ins. Co., 189 Mass. 
555, 76 N. E. 217,2 L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 
4 Ann. Cas. 362; Clement vs. New York Life Ins. Co., supra. 
Judgment affirmed. 
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FEDERAL LIFE INS. CO. vs. PETTY. (No. 22,088.)* 


(Supreme Court of Indiana.) 


REINSURANCE—ACTIONS—PLEADING. 


Two insurance companies nee into a contract under Laws 1897, c. 
194, § 15 (Burns’s Ann. St. 1908, § 4753), whereby one reinsured 
the risks of the other Pncluding the one sued on, and the reinsurer 
then issued a policy of reinsurance to be attached to the original 
policy, whereby the insured was constituted a policyholder of the re- 
insurer, and the reinsurer assumed any obligation on account of the 
original policy, subject to the terms and conditions of the reinsur- 
ance contract. Held, that the reinsurance contract was not the basis 
of the action and need not be pleaded by plaintiff in an action on the 
policies. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 
REINSURANCE—PROOFS OF DEATH. 


Where the risks of a life insurance company have been reinsured, and 
the original insurer has ceased to do an insurance business, a policy- 
holder is not required, in addition to furnishing proofs of death 
to the reinsurer, to furnish duplicate proofs to the original insurer, 
especially where under the contract of reinsurance the reinsurer was 
authorized to open all mail addressed to the original insurer, and 
therefore would have received such duplicate proofs. 


(For other cases, see Insurance, Cent. Dig. §§ 1820, 1821; Dec. Dig. § 685.) 


REINSURANCE—LIABILITY. 


Where a life insurance company has reinsured its risks under Laws 1897, 
c. 194, § 15 (Burns’s Ann. St. 1908, § 4753), a reinsurer cannot con- 
test policies which had become incontestable before the reinsurance, 
on the ground of false statements in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1814, 1815; Dec. Dig. § 682.) 
* Decision rendered, March 14, 1912. 97 N. E-.. Rep. tort. 


ODD FELLOWS’ BENEFIT ASS’N vs. SMITH. 
(No. 15,444.)* 
(Supreme Court of Mississippi.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF POLICY— 
NONPAYMENT OF DUES. 

Under the by-laws of a fraternal benefit association, providing that a 
member who does not pay a monthly assessment by the fifteenth 
day of the month in which it becomes due ipso facto forfeits his 
membership, preventing recovery at his death, a certificate was for- 
feited where the monthly. dues were not tendered until after insured’s 
death, which occurred after the fifteenth of the month. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896; Dec. Dig. § 750.) 


* Decision rendered, April 8, 1912. 58 South. Rep. 100. 
Vol. XLI.—64. 
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MUTUAL BENEFIT INSURANCE—KNOWLEDGE OF BY-LAWS. 


A member of a fraternal benefit insurance association is charged with 
knowledge of by-laws which constituted a part of his contract. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURES 
—CUSTOM OF LOCAL AGENTS. 


Where the general officers of a fraternal benefit association had no 
knowledge that their local agents habitually accepted dues after they 
were due under the constitution, the association did not acquiesce 
in such custom, so as to waive the forfeiture by nonpayment of 
dues in time. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
————_0eo—___—__ 


KATZ Ev AL. vs. WITT.* 
(City Court of New York, Trial Term.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS— 
BENEFICIARY NAMED BY INSURED. 


A member of a fraternal benefit association, having complied, with its 
rules, may direct the beneficiary to distribute the fund according to 
the provisions of the member’s last will. 


(For other cases, see Insurance, Cent. Dig. § 1941; Dec. Dig. § 775.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS—PRO- 
VISIONS OF WILL. 


Where a member of a fraternal benefit association files with it a declara- 
tion designating defendant as the beneficiary, but directs him to dis- 
tribute the fund according to his will, and by his will makes the fund 
a part of his residuary estate, the residuary legatee may enforce 
payment of the death benefit by the association, without invoking the 
intervention of the designated beneficiary. 

er -~* cases, see Insurance, Cent. Dig. §§ 1967-1972, 1979; Dec. Dig. 

793. 


* Decision rendered, December, 1911. 134 N. Y. Supp. 675. 
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SUPREME TRIBE OF BEN HUR vs. LENNERT. 
(No. 22,192.)* 


(Supreme Court of Indiana.) 


AVOIDANCE OF POLICY—OCCUPATION OF INSURED. 


The laws of a benefit insurance order provided that no person engaged 
in the liquor business should be admitted as a member, and that 
any member engaging in such occupation after admission should 

wid ee ae a eae 


* Decision rendered, April 4, 1912. 98 N. E. Rep. 115. 
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ipso facto be suspended and his certificate become void, and the in- 
sured, by his application, also warranted that he was not then en- 
gaged in such occupation, and that, should he subsequently engage 
therein, his certificate would become void. About five years after the 
date of the issuance of the certificate, insurer, on learning that in- 
sured had become a saloon keeper, refused to accept premiums or 
continue his membership, and declined his tender of assessments. 
Held, that the insurer’s action had operated to forfeit the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


FORFEITURE—BURDEN OF PROOF. 


In an action on a benefit certificate, where the insurer set up a for- 
feiture, the burden of proving the facts necessary to avoid the for- 
feiture was upon the plaintiff. 


(‘or other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


CONSTRUCTION OF CONTRACT—SELLING LIQUOR—“SALE 
AS A BEVERAGE.” 


The fact that insured was the driver of a beer wagon for a brewing com- 
pany, taking orders for beer from dealers, and delivering it to them, 
and collecting therefor, would not constitute the “sale as a bever- 
age” within the meaning of a by-law avoiding the certificate of any 
person engaging in the sale of. spirituous or malt liquors as a 
beverage. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


WAIVER OF. RIGHT TO FORFEIT POLICY—RECEIPT OF AS- 
SESSMENT. 


Where an insurer knew that an insured was engaged in the sale of malt 
liquors as a beverage, so as to avoid his policy under the by-laws, 
but received assessments from him, it thereby waived its right to 
avoid the certificate for that cause. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig: § 755.) 


WAIVER OF RIGHT TO FORFEIT POLICY—OPERATION OF 
WAIVER—PARTIAL WAIVER. 

An insurer’s waiver of its right to avoid a benefit certificate on the 
ground that the insured was engaged in the sale of intoxicating 
liquors as a beverage when the certificate was accepted did not pre- 
vent it from forfeiting the certificate, when the insured five years 
later engaged in the saloon business. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


AVOIDANCE OF POLICY — OCCUPATION — EFFECT OF 
BREACH. 


A benefit certificate which provides for forfeiture should the insured 
engage in the sale of intoxicating liquor as a beverage is not rend- 
ered absolutely void upon breach of such provision, but is merely 
voidable by the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1804; Dec. Dig. § 748.) 


AVOIDANCE OF POLICY—RETURN OF PREMIUMS. 


An insurer who elects to declare a policy void must return the premiums 
received after the breach. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


AGENT—KNOWLEDGE OF AGENT. 


Knowledge of a soliciting agent at the time a policy was issued that the 
insured was engaged in an occupation in violation of the provisions 
of the policy is knowledge to the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
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WHITING vs. FIDELITY MUT. LIFE ASS’N or Puiapet- 
PHIA, Pa.* 
(Supreme Court of New York, Appellate Division, First Department.) 


ASSESSMENTS—ACCOUNTING. 


Where plaintiff, in an action against an insurance company for equi- 
table relief by way of an accounting, only prayed that defendant be 
required to make an accounting, to the end that it may be determined 
whether defendant’s assessments under the terms of the policy were 
reasonable, plaintiff was not entitled to an accounting as to all of the 
insurance company’s affairs, but only for determining whether the 
assessments were justified, especially where defendant was enjoined 
from collecting the assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec. Dig. § 192.) 





* Decision rendered, April 4, 1912. 134 N. Y. Supp. 606. 


———o0@-—_—_- 


CROSSE vs. SUPREME LODGE KNIGHTS AND LADIES 
OF HONOR.* 


(Supreme Court of Illinois.) 


APPLICATION—WARRANTIES—CONSTRUCTION. 


Where an application for life insurance is expressly declared to be a part 
of the policy, and the statements therein contained are warranted 
to be true, the statements are deemed material, and, if false, there 
can be no recovery on the policy, however innocently the statements 
may have been made. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


APPLICATION—WARRANTIES OR REPRESENTATIONS—FAL- 
SITY—EFFECT 

Where there is ambien in an application for life insurance or in the 
benefit certificate showing that the statements in the application are 
not intended as warranties, the statements will be considered as 
mere representations though the certificate states that they are to 
be deemed warranties, and false statements not material to the risk 
and honestly made do not defeat a recovery on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
CONTRACTS—CONSTRUCTION. 


An insurance contract which is ambiguous or of doubtful meaning must 
be interpreted against the insurer, but the rule does not authorize a 
perversion of language to create ambiguity where none exists. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 

FRATERNAL INSURANCE—QUESTIONS IN APPLICATION— 
CONSTRUCTION. 

Questions asked an applicant for life insurance: “How long since you 
were attended by a physician or professionally consulted one?” “For 


* Decision rendered, April 18, 1912. 98 N. E. Rep. 261. 
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what disease?” “Give name and residence of physician.” “Are 
you in good health?” “Do you usually have good health?”—are not 
ambiguous, and may not be fairly understood as calling for the first 
time the applicant. had been attended by a physician, and false 
answers as to the time the applicant last consulted a physician and the 
name of the physician cannot be excused on the ground of the ap- 
plicant misunderstanding the questions, and there can be no recovery 
on the benefit certificate where the application expressly declares that 
the statements therein contained are warranted to be true. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


CONTRACTS—CONSTRUCTION—QUESTION FOR COURT. 


The construction of a mutual benefit certificate is for the court, in the 
absence of any question as to the construction put on it by the 
parties, or any other matter taking it out of the general rule. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT CERTIFICATE—SPECIAL FINDING—GEN- 
ERAL VERDICT. 


Where statements in an application for a mutual benefit certificate were 
made warranties, and insured stated in the application that the last 
time she had consulted a physician was seven years before, a special 
finding, in an action on the benefit certificate, that insured consulted 
a physician within five years of the medical examination, was a 
finding relating to a material. fact within the knowledge of insured, 
and inconsistent with a general verdict for the beneficiary, and under 
Practice Act (Hurd’s Rev. St. 1909, c. 110) § 79, providing that 
when a special finding is inconsistent with the general verdict, the 
former controls, the court must render judgment on the finding in 
favor of insurer. 


(For other cases, see Insurance, Cent. Dig. § 2011; Dec. Dig. § 827.) 
—__—9g——_ 


JAEGER Er aL. vs. GRAND LODGE OF ORDER OF HER- 
MANN’S SONS.* 


(Supreme Court of Wisconsin.) 


FRATERNAL BENEFIT INSURANCE—BY-LAWS—VALIDITY. 


In ‘sa, 1909, defendant fraternal benefit insurance company amended 
_ = -laws, so as to provide that all members who were such prior 
arch, 1898, should be advanced to their attained age as of that 
on with the privilege of paying in cash the amount they should 
have paid, had they been charged at the advanced rate from the 
time they were initiated until March 1, 1808, or that they should 
have the deficiency which they should have paid at the present rates 
charged against the benefit certificate with interest, so long as it 
remained unpaid and deducted from the face of the certificate, and 
provided that the by-law should only apply to members initiated be- 
fore March, 1808. A certificate issued in 1808 provided that insured 
would comply with all existing by-laws, or with by-laws subsequently 
enacted. Held, that the by-law was unauthorized and void, in so 
far as it affected the certificate of such member, by charging the 
certificate with the deficiency in dues created thereby. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
* Decision rendered, April 23, 1912. 135 N. W. Rep. 8609. 
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FRATERNAL BENEFIT INSURANCE—CHANGE IN BY-LAWS— 
ASSENT OF INSURED. 


A by-law of a fraternal life insurance company deducting 10 per cent 
from the sum for which insured was originally insured was assented 
to by him by afterwards changing the beneficiary under the policy, 
and making the certificate payable to the new beneficiary in the amount 
as changed by the by-law. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


+ Fe@- - - 


TEBBINS vs. GRAND COURT OF STATE OF NEW 
YORK, FORESTERS OF AMERICA.* 
(Supreme Court of New York, Appellate Term.) 


MUTUAL BENEFIT INSURANCE—PAYMENT. 


Insured was a member in good standing in defendant’s subordinate lodge, 
and his name appeared as a member with dues fully paid in the 
“Funeral Fund” of defendant order, his dues to his lodge being 
designated as “dues to such fund”; and the order, on proof of death 
duly furnished by its lodge, mailed a check to the financial secretary 
of the lodge in payment of the amount due the beneficiary, but the 
check was misappropriated by the secretary. -Held, that the lodge 
was merely the agent of the order, and that insured acquired a con- 
tractual relation with the order, under which it was primarily ob- 
ligated to pay the funeral benefit, and hence that it was not dis- 
charged by the sending of a check to the lodge secretary. 


(For other cases, see Insurance, Cent. Dig. § 1981; Dec. Dig. § 708.) 
* Decision rendered, April 22, 1912. 134 N. Y. Supp. 816. 


EDWARDS vs. AMERICAN PATRIOTS.* 
(Kansas City Court of Appeals. Missouri.) 


ACTIONS—DEFENSE—ULTRA VIRES. 


Where a nonresident fraternal insurance company whose charter limited 
the age of applicants to sixty years, on being consolidated with a 
second company, and taking over its members, issued to one of such 
members, who was then over sixty years old, a certificate of assump- 
tion, and received his assessments, the consolidated company cannot, 
in an action on the certificate, defend on the ground that the assump- 
tion contract was ultra vires. 


(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 724.) 


LIFE INSURANCE—PREMIUM RATES—CHANGE. 


Where a certificate issued by a fraternal association contained a definite 
agreement as to the benefits to accrue, and fixed a definite premium, 


* Decision rendered, March 4, 1912. 144 S. W. Rep. 1117. 
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without reservation of authority to vary any of its terms, the con- 
tract must be considered as a regular life insurance policy, the rates 
on which could not be raised. 


(For other cases, see Insurance, Dec. Dig. § 735.) 


CONSOLIDATION OF FRATERNAL ASSOCIATIONS —NEW 
CONTRACTS — CONSTRUCTION. 


One fraternal insurance association was consolidated with and assumed 
the contracts of a second association, and issued certificates of as- 
sumption to the members, providing that, in consideration of the 
contract of consolidation, it assumed and agreed to pay the benefits 
promised in the certificate issued by the former association. Held, 
that the contract of consolidation could be incorporated in the con- 
tract of insurance only by direct reference, and, if referred to only 
for a particular purpose, was a part of the contract for that pur- 
pose only. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


ACTIONS—ARBITRATION. 


Where payment of an insurance certificate was refused, on the ground 
that the contract was ultra vires, and that under the constitution of 
the order the insured was chargeable with a higher assessment rate 
than that provided in his certificate, the failure of the beneficiary 
to submit her claim to the committee of appeals, which the laws of 
the order made a condition precedent to the suit, would not bar her 
right of recovery, since the question in dispute was one of law, and 
not one of fact, so that reference of the question to the committee 
could not be made compulsory. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


JOHNSON vs. ROYAL NEIGHBORS OF AMERICA.* 
(Supreme Court of Illinois.) 


MUTUAL BENEFIT INSURANCE—AGENCY FOR INSURER— 
BREACH OF WARRANTY—ESTOPPEL OF INSURER. 


Where the organizer of an insurance order requested a person to procure 
applications therefor, and he used the blanks furnished, and wrote 
the answers of an applicant contrary to the answers given by the 
applicant, which he knew to be true, and such application was re- 
ceived and acted upon by the insurer, such person in taking the ap- 
plication was the insurer’s agent, and his knowledge was the knowl- 
edge of the insurer, so as to preclude resistance to a suit on the cer- 
tificate on the ground of breach of warranty; nor was it material 
that a copy of the application was attached to the certificate, with a 
request that insured read it and notify the insurer if any of the 
answers were incorrect. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
SSS 


* Decision rendered, Oct. 25, 1911. On petition for rehearing, Feb. 
23, 1912. Application for further rehearing stricken, April 3, 1912. 97 
‘ Rep. 1084. 
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On Petition for Rehearing. 


ee INSURANCE—COMMENCEMENT OF LIA- 


A by-law of a mutual benefit association provided that its liability upon 
a certificate should not begin until the certificate had been delivered 
to the member who was then in sound health. Held, that it was a 
provision for the purpose of protecting the association from lia- 
bility in consequence of a disease contracted by a member sub- 
soutent to his application, and before delivery of the certificate to 
im. 


(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


QUICK er at. vs. MODERN WOODMEN OF AMERICA, 
Inc. (No. 16,657.)* 
(Supreme Court of Nebraska.) 


MUTUAL BENEFIT INSURANCE—ASSOCIATIONS—BY-LAWS 
—EVIDENCE. 


Minutes of the proceedings of the legislative body of a fraternal bene- 
ficiary association, by merely reciting that a section of the by-laws 
has been amended and repealed, do not prove that the provisions 
of the original section have been eliminated from the by-laws, where 
neither the original nor the amended section is disclosed. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 603.) 


MUTUAL BENEFIT INSURANCE—ASSOCIATIONS—BY-LAWS. 


The simultaneous repeal and re-enactment, in terms or in substance, of 
parts of a by-law of a fraternal beneficiary association, preserve with- 
out interruption the re-enacted provisions of the original by-law. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 6093.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—INSTRUCTIONS. 


Where defendant’s pleadings and proofs in a suit on a fraternal bene- 
ficiary certificate tend to show that assured changed his occupation 
from painter to locomotive fireman, that he was killed while en- 
gaged in the duties of his new employment, and that the change 
was made under conditions releasing defendant from liability under 
the terms of the insurance contract, it is error for the trial court 
to refuse an instruction that plaintiff is not entitled to recover, if 
the jury find the facts to be as stated. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


* Decision rendered, March 26, 1912. 135 N. W. Rep. 433. Syllabus 
by the Court. 
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JONES vs. NEW YORK LIFE INS. CO.* 
(Supreme Court of Oklahoma.) 


FORFEITURE—WHAT LAW GOVERNS. 


Where an application for life insurance provided that.the contract con- 
tained in the policy and the application “shall be construed according 
to the law of the state of New York, the place of said contract being 
agreed to be the home office of said company in the city of New 
“York,” the provisions of the New York law, requiring a notice to be 
given as a condition precedent to forfeiting or lapsing the policy, 
apply to and govern the policy issued; and the policy remains in 
force until notice is given, or until it is canceled by agreement of the 
parties, notwithstanding a premium is not paid when due, and not- 
withstanding a provision in the policy to the effect that, if any pre- 
mium is not paid when due, the policy shall become void, and all 
payments previously made shall remain the property of the company. 


(For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.) 


FORFEITURE—WHAT LAW GOVERNS. 


Where, by stipulation contained in the application, the law of the state 
of New York applies to and governs a life insurance policy, and 
where the policy provides that the company will make loans on it, 
and that interest shall be paid-on the loan, and where the loan agree- 
ment provides that all the conditions, limitations, and requirements 
of the policy, except as expressly modified in the loan contract, re- 
main in force, the policy cannot be forfeited for nonpayment of 
the interest on the loan, or nonpayment of a premium, or both, 
without notice, as required by the New York law, although the loan 
contract also provides “that in the event of default in payment of 
said interest, or of any premium on said policy, for one month 
after they shall respectively become due said party of the first part 
(company), which 1s hereby irrevocably appointed attorney for that 
purpose, is hereby authorized at its option to cancel said policy and 
its accumulations for the customary cash surrender value,” and, 
retaining the loan and other indebtedness, to pay the balance of the 
cash surrender value to the insured. 


(For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.) 


ACTIONS ON POLICIES—BURDEN OF PROOF. 


The burden is upon the company, in a suit upon a life insurance policy, 
to show that it has given notice of forfeiture in accordance with 
the law of New York. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


ACTIONS ON POLICIES—QUESTION FOR JURY. 

Evidence in this case held sufficient to require the submission to the jury 
of the question whether or not the insured was in such a mental 
condition as to be incapable of agreeing to a cancellation of a life 
insurance policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


ACTIONS ON POLICIES—CONDITIONS PRECEDENT—TENDER. 

It is not necessary to tender money received from a life insurance com- 
pany in settlement of the excess of the cash surrender value over a 
loan on the policy before bringing suit on the policy, where it is 
certain the tender will be refused. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 
—_—_—_—_—_—_—s—sassss —0.0.0°,;,\”°,.°.. ns .-_.-.S:.:.: sss ne 


* Decision rendered, March 10, 1912. 122 Pac. Rep. 702. Syllabus by 
the Court. 
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In RE MILMINE.* 
(Surrogate’s Court of New York. Schenectady County.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARY ENTITLED. 


A person holding a membership certificate in a mutual benefit association 
was advised by the company, upon communication of his desire to 
have a friend’ named as beneficiary, that he would have to have the 
certificate made payable to his “executors or administrators,” and 
provide for the payment of the proceeds to the friend by will. This 
suggestion was adopted, and the will of insured specifically be- 
queathed the proceeds of the policy to the friend. Held, upon the 
death of the insured and the payment into court of the amount of 
the policy, the person designated in accordance with such advice 
was entitled to the proceeds as against the next of kin. 


(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.) 
* Decision rendered, March, 1912. 134 N. Y. Supp. 553. 


HANNA vs. MINNESOTA MUT. LIFE INS. CO.* 


(Supreme Court of Missouri, Division No. 2.) 


AGENTS—AUTHORITY TO SELL NOTES. 


Authority to a general insurance agent to sell premium notes is not 
permission to convert the proceeds to the agent’s own use. 


(For other cases, see Insurance, Cent. Dig. §§ 117, 118; Dec. Dig. § 88.) 
* Decision rendered, March 21, 1912. 145 S. W. Rep. 412. 


GREEN vs. KNIGHTS AND LADIES OF SECURITY Er a.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—DIVORCE. 


By divorcing her husband, a wife, named as the beneficiary of a mutual 
benefit insurance policy, loses her right to claim under it; such in- 
surance being for the special benefit of the member’s family. 


(For other cases, see Insurance, Cent. Dig. §§ 1936-1938; Dec. Dig. § 769.) 
eee ee a acetate ane eeceegieaan nama PPE aaa emeee emo 
* Decision rendered, March 16, 1912. 144 S. W. Rep. 1076. 


Green vs. Green. 


‘GREEN vs. GREEN.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARY—CHANGE OF 
BENEFICIARY. 


Where a wife, the honey of a mutual benefit insurance policy, 
divorced her husband, she lost her rights under it; for, while a bene- 
ficiary under an old line policy does not lose his interest because his 
insurable interest has ceased, persons not the members of the insured’s 
family or dependent upon him are not entitled to benefits under a 
mutual benefit policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. § 767.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARY—CHANGE OF 
BENEFICIARY. 


The by-laws of a mutual benefit insurance company provided that death 
benefits could be paid only the family, heirs, blood relatives, affianced 
husband or wife, or persons dependent upon the insured. A wife, 
who was a beneficiary under a policy, divorced her husband. Held, 
that some affirmative act by the insured was necessary to entitle the 
divorced wife to claim as his fiancee; for the divorce revoked the 
appointment as beneficiary, and a new appointment must be made. 


(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 
* Decision rendered, March 16, 1912. 144 S. W. Rep. 1073. 
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COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN. 


TEUTONIA INS. CO. 
vs. 
TOBIAS.* 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 


The purpose of the clause in a fire policy that insured shall keep a set 
of books showing a complete record of business transacted, and in- 
clude in the books a complete record of all the property which shall 
go into the premises and be added to the stock, and of the property 
taken from the stock, whether by insured or by others, is to enable 
insured and insurer to ascertain from insured’s books at all times 
the amount of stock in his store, and where insured was in the 
produce business handling large quantities of eggs, which in part 
were kept in cold storage, he must keep his books so as to show what 
eggs were removed from his store and placed in cold storage. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Appeal from District Court, McLennan County; Marshall 
Surratt, Judge. 

Action by Abe Tobias against the Teutonia Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 


Crani & Crane, for Appellant. 

W. L. Eason, for Appellee. 

Jenkins, J. 

This suit was brought upon an insurance policy containing the 
“iron-safe” clause. Said policy contained, among other things, the 
following: ‘The assured will keep and preserve all inventories of 
stock taken during the current year, and also all those taken dur- 
ing the preceding calendar year which are on hand when this 
policy is issued, and will keep and preserve all books which are 
then on hand, showing a record of business transacted during the 
current calendar year and preceding calendar year.” 

Appellant requested the court to peremptorily instruct the jury 
to return a verdict for the defendant, and assigns error upon the 
refusal of the court so to do. In this we think there was error, 
for the reason that the evidence clearly shows that at the time 
said policy was issued the appellee had a record of his purchases 
for the preceding year, and that the same was not kept in an iron 
safe, or other safe place, as required by said policy, but was 
destroyed in said fire. 


* Decision rendered, Jan. 10, 1912. On motion for rehearing, March 
13, 1912. 145 S. W. Rep. 251. 
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[1] Appellee testified: “I had the record of my purchases as 
I have described for the year 1909 at the date when the policy 
in suit was issued. We had a little shelf right in the office where 
I kept the record of purchases for the year 1909. I did not have 
it in the safe. * * * I kept the book which was a record of 
our purchases for the year 1909 on a little shelf in the office with 
old files and letter files. It was not in the iron safe.” This testi- 
mony, and other to the same effect, was given in the forenoon. 
When court had reconvened in the afternoon, the appellee testi- 
fied that he had produced all of the records pertaining to his 
business which he had at the time the policy was issued, thus 
contradicting his testimony previously given. It is true that a 
witness may make a statement and afterwards contradict the 
same, and satisfactorily explain such contradiction by showing 
that his statement was made through inadvertence or upon a 
misapprehension of the facts; and in such case the jury may be 
justified in accepting the revised testimony of the witness as the 
basis of the verdict, but in our opinion the witness upon cross- 
examination of his subsequent testimony shows that his previous 
testimony was the truth, and that his amended testimony was an 
attempt to meet the exigencies of the case. We cannot see how 
unbiased minds could differ upon the proposition that the ap- 
pellee’s own testimony shows that he did not comply with the 
warranty clause in the policy above referred to. 


[2] The court in our opinion should have instructed a verdict 
for the defendant for another reason, and that is that the policy 
required the assured to make, prepare, and keep from and after 
the date of the policy a set of books showing a complete record 
of business transacted. The policy defines “complete record of 
business transacted” as follows: “The term, ‘complete record of 
business transacted,’ as used above, is meant to include in said 
set of books a complete record of all the property which shall go 
into the premises and be added to the stock, and of all property 
taken from the stock, whether by the assured or by others, even 
though not technically purchases or technically sales.” The pur- 
pose of this clause in the policy was to enable the assured and 
the company to ascertain from appellee’s books at all times the 
amount of stock in his store. The assured was in the produce 
business, handling, among other things, large quantities of eggs 
which, in part, were kept in cold storage. This clause of the 
policy required of him to keep his books so as to show what eggs 
had been removed from his store building and placed in cold 
storage. He did not do so. All the eggs purchased by him 
were entered on his books as purchases, and were received in 
his store building.’ It appears that he took receipts from the 
cold storage company for eggs placed with them, but did not 
make a record of such storage in his books. It is possible, and 
even probable that, with the aid of the books of the cold storage 
company, he could tell what amount of eggs he had on storage 
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with them; but that he could not do so from his own books, not- 
withstanding that he asserted before the jury that he could, is 
shown by the fact that he was called upon to state what eggs he 
had with the cold storage company at the time of the fire, and 
the nearest he could get to said amount was $500; that is, he 
stated that he had from $2,500 to $3,000 worth of eggs on cold 
storage at the time of the fire, and even this estimate was made 
from receipts of the cold storage company, which he held, and 
not from a record in his books. 

As further indicating that the jury in this case must have been 
influenced by prejudice, and not by the evidence, is the fact that 
they returned a verdict for appellee for the sum of $1,952.45. 
We do not think that the evidence would have warranted a judg- 
ment for more than $334.85, as shown by the following testi- 
mony: Appellant’s adjuster and appellee took appellee’s books, 
appellee calling therefrom the items, and found that his books 
showed his purchases, less his sales, entered in his cash book 
since the taking of his last inventory in January of the current 
year to be $12,000. Under appellee’s system of bookkeeping, 
drafts that he drew for goods sold were not entered in his cash 
book. These drafts drawn and paid amounted to $8,107.50. Ap- 
pellee testified that his average profits were ten per cent. If 
from $8,107.50 there be taken ten per cent ($810.75), there 
would remain $7,296.75 to be taken from the $12,000. This 
would leave on hand $4,703.25; but appellee had a warehouse, 
not covered by his policy of insurance herein sued on. His 
books show that all goods were received by him in his place of 
business, and he kept a record of those transferred to the ware- 
house, and brought back from the warehouse to his place of 
business, showing the net amount of his purchases which were 
in his warehouse at the time of the fire to be $1,792. This taken 
from $4,703.25 would leave $2,911.25, the amount of his pur- 
chases in excess of his sales, and in excess of the amount in said 
warehouse. If from this there be taken the least amount named 
by him of goods in cold storage, to wit, $2,500, there would 
remain only $411.25. It was admitted that he owed $76.40, 
balance on premium, by reason of the readjusting of the fire 
rates, which would leave a balance due him of $334.85, the maxi- 
mum amount for which he could have recovered judgment in 
this case had he complied with the iron-safe clause of his policy. 

For the reason above stated, the judgment of the trial court 
herein is reversed, and judgment is here rendered for appellant. 


On Motion for Rehearing. 

We were in error in supposing that the books required to be 
kept under section 3 of the policy herein sued on were required 
to be kept locked in the fireproof safe at night, and at all times 
when the building mentioned in the policy was not actually open 
for business. The contradictory testimony of appellee referred 
to in our opinion related to the books mentioned in section 3 of 
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said policy. Section 2, which is a warranty clause of the 
policy sued on, required the appellee to “prepare in the regu- 
lar course of business from and after the date of this policy a 
set of books, which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales, and 
shipments, both for cash and on credit, or this entire policy shall 
be null and void. The term ‘complete record of business trans- 
acted,’ as used above, is meant to include in said set of books a 
complete record of all property which shall go into the premises 
and be added to the stock, and of all property taken from the 
stock, whether by the assured or by others, even though not tech- 
nically purchases or technically sales.” The testimony as to the 
goods taken from the stock and placed in cold storage, and con- 
sequently as to the value of the stock destroyed by fire, is so un- 
satisfactory that we think this case ought to be sent back for a 
new trial. The facts as to this matter are capable of being made 
reasonably certain. 

The motion for rehearing herein is granted, and the judgment 
heretofore rendered for appellant is set aside, and this case is 
reversed and remanded. 

Reversed and remanded. 


SUPREME COURT OF WASHINGTON. 


OGLE LAKE SHINGLE CO. 
US. 


NATIONAL LUMBER INS. CO.* 
CONTRACTS—ORAL CONTRACT—ENFORCEABILITY. 


Although a contract of insurance may rest in parol, an oral contract is 
not enforceable, unless all the essential elements have been agreed 
upon. 


(For other cases, see Insurance, Cent. Dig. §§ 204-209; Dec. Dig. § 131.) 


CONTRACT—REQUISITES. 


A party desiring insurance called on an agent in O., who had arrange- 
ments with agents in S. to handle risks which his companies would 
not take. He informed the party that the insurance would be in 
effect from that date, and that he could not tell by what companies 
the policies would be issued. On the same day he wrote the agents in 
S., asking for insurance on a mill and machinery, and received a 
reply asking how the amount should be apportioned. He replied to 
this inquiry, and while his reply was in the mails the loss occurred. 
The policies in two of a number of companies represented by the 
agents in S. were not prepared until they received this reply. The 
companies and the agents at S. had no knowledge of the promise of 
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* Decision rendered, April, 9, 1912. 122 Pac. Rep. 990. 
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the agent at O. as to the commencement of the risk. Held, that there 
was no complete contract at the time of the loss; there having been 
no meeting of the minds as to who should be the parties to the con- 
tract. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


CONTRACT—REQUISITES. 


Such contract was also incomplete because the insurer had not ac- 
cepted the apportionment of the insurance between the mill and 
machinery at the time of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


CONTRACT—REQUISITES. 


Such contract was also incomplete because there had been no agreement 
between the parties as to the commencement of the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 
Dunbar, C. J., and Crow, Fullerton, and Gose, JJ., dissenting. 


En Banc. Appeal from Superior Court, King County; Mit- 
chell Gilliam, Judge. 

Action by the Ogle Lake Shingle Company against the National 
Lumber Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed and remanded, with directions to 
dismiss. 


GRANGER & CLARKE, of Seattle, for Appellant. 

Troy & SturDEVANT, of Olympia, and A. J. FALKNER, of Se- 
attle, for Respondent. 

Morris, J. 

Action to recover upon an alleged oral contract of insurance. 
The determinative facts are these: On June 1, 1909, represen- 
tatives of the respondent called on J. B. Cutter, an insurance 
agent at Olympia, soliciting insurance. Cutter, not representing 
insurance companies carrying the character of risk represented 
in respondent’s plant, had arrangements with Carstens & Earles, 
general insurance agents at Seattle representing several insurance 
companies, to send such business to it on a percentage basis. In 
accordance with this arrangement, Cutter, on the same day, wrote 
Carstens & Earles a letter, the material parts of which are: “I 
am called upon to insure the Ogle Lake Shingle Co. * * * 
mill and machinery to the extent of $2,000. * * * Will you 
kindly issue policy for above mentioned shingle mill, covering 
mill and machinery to the amount of $2,000.” ‘To this letter Car- 
stens & Earles replied on June 2d. “We are in receipt of your 
favor of the lst inst., asking us to forward you insurance poli- 
cies upon the mill of the Ogle Lake Shingle Co., in the sum of 
$2,000. Before we can do this we must know how you desire the 
insurance divided; that is, how much on the building and how 
much upon machinery. We inclose herewith one of our printed 
forms, and will ask you to please fill it out and forward to us, and 
we will then send you the policies.” On June 4th, Cutter replied 
to this letter, filling out the blank upon his own responsibility, 
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not having seen any official of the shingle company. He divided 
the amount desired as follows: $300 on building; $500 on engine 
and boiler; $1,000 on machinery; and $200 on stock incident to 
the business. This letter was mailed at Olympia at 11:30 a. m. 
In the afternoon of the same day, and while Cutter’s letter was 
en route to Seattle, the mill was totally destroyed by fire. Car- 
stens & Earles received Cutter’s letter the next morning, and the 
same day wrote two policies of $1,000 each, dividing the risk. be- 
tween appellant and the Des Moines Fire Insurance Company. 
The policies were dated June 5th, and noted the insurance as 
commencing June 5, 1909, and expiring June 5, 1910. On the 
same day it made out the agent’s customary daily report, showing 
the placing of the insurance in these two companies. It was not 
notified of the loss of the mill until June 7th. A number of 
errors are suggested by the appeal, but they are all embodied in 
the one contention of appellant, that there was no contract upon 
which liability can be enforced. 

[1] It is now well established that contracts of insurance may 
rest in parol. It is as well established that an oral contract for 
insurance is not enforceable, unless all the elements essential to 
a contract of insurance have in some manner been agreed upon. 
“In other words, nothing can be left open for future negotia- 
tions with reference to the subject-matter, parties, rate of pre- 
mium, amount or duration of risk.” 1 Cooley’s Insurance Briefs, 
368; Wood on Fire Ins. § 5. 


[2] It will be admitted that the contract of insurance must 
have been complete at the time of the destruction of the mill on 
June 4th, or there can be no recovery. If it lacked any of the 
required essentials, it was not complete. Among these essentials 
is certainty of parties, and the risk insured against, in neither one 
of which particulars was there any designation or certainty at 
the time of the fire. Had Carstens & Earles been an insurance 
company, or representing only the two companies, in which the 
policies were subsequently written, it might be held that there 
was a certainty as to the parties to the contract. It is admitted 
that it represented several other companies at the time of the 
fire. There is nothing in the correspondence nor in the testi- 
mony to indicate in what companies this insurance was to be 
placed. At the time the representatives of the shingle company 
called on Cutter to effect the insurance, he had no knowledge of 
the companies, other than as the names appeared on the letter 
heads of Carstens & Earles and in the circulars sent to him. 
They evidently made some inquiry as to the companies to carry 
the risk, as Cutter says in his testimony, “I told them it would 
be placed in two good companies,” but that he could not tell them 
in what companies. “I did not know exactly, so I left it all to their . 
[Carsens & Earles] discretion in which companies to place it.” 
Under these circumstances, no contract existed as to any one of 
the companies represented by Carstens & Earles. And the first 
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essential of a contract is lacking, in that there was no meeting 
of minds as to the parties to the contract. So far as we have 
been able to determine, all the authorities agree that, where an 
insurance agent represents several companies and there is no 
designation of the company to take the risk, there is no contract 
because of the failure of parties. Hartford Fire Ins. Co. vs. 
Trimble, 117 Ky. 583, 78 S. W. 462; Sheldon vs. Hekla Fire 
Ins. Co., 65 Wis. 436, 27 N. W. 315; New Orleans Ins. Ass’n 
vs. Boniel, 20 Fla. 815; Kleis vs. Niagara Fire Ins. Co., 117 
Mich. 469, 76 N. W. 155; John R. Davis Lumber Co. vs. Scot- 
tish Union & Nat. Ins. Co., 94 Wis. 492, 69 N. W. 156; Michigan 
Pipe Co. vs. Michigan Fire Ins. Co., 92 Mich. 482, 52 N. W. 1070, 
20 L. R. A. 277. 


[3] The contract is lacking in another essential: There was 
no segregation or division of the risk insured against. Cutter’s 
letter of June Ist requests a policy covering mill and machinery 
for $2,000, but he does not indicate how this risk is to be divided, 
how much on mill and how much on machinery. Carstens & 
Earles therefore write him on June 2d, inquiring how the policy 
is to be divided between mill and machinery, upon receipt of 
which information it promises to send the policies. It will hardly 
be doubted that in making this segregation Cutter was the agent 
of respondent, and there could be no meeting of the minds upon 
this point until Carstens & Earles had received and accepted such 
segregation, which was not until after the fire. Any proposal 
coming from Carstens & Earles to be accepted by Cutter acting 
for respondent would have been considered as accepted upon de- 
posit of his letter at 11:30 a. m. of June 4th before the fire. 
But this was not of such a character. The proposal was not 
from Carstens & Earles requiring acceptance by Cutter. But it 
was an application from Cutter, acting for respondent, to be ac- 
cepted by Carstens & Earles as agent of the insurance companies. 
The right of acceptance or rejection of the segregation or divi- 
sion of the risk as between the mill and machinery was with the 
insurance company. Neither respondent nor Cutter as its agent 
could deprive the insurance company of that right, and, until 
there was a receipt of Cutter’s application and an acceptance of 
the apportionment therein indicated by Carstens & Earles, there 
was no competent contract. Cutter ends his letter of June 4th by 
saying: “Trusting that you may select two good companies, 
and thanking you in advance for your assistance, I am, Very 
truly yours, J. B. Cutter.” Here we have an admission on the 
part of respondent’s agent that at that time he had no knowledge 
of the companies in which the policies should be written. If, how- 
ever, this phase of the letter would permit us to say respondent 
had made Carstens & Earles its agent to select the two compa- 
nies, it would still be true that the companies so selected would 
have the right to accept or reject the application as to the placing 
of the risk as between the mill and machinery, so that in either 
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situation there could be no contract until such right had been 
exercised, upon receipt of the application, which was on June 
5th, the day after the fire. It is clear from Cutter’s letter of 
June lst the whole sum of $2,000 was not wanted on either the 
mill or the machinery, but was to be apportioned in some way 
between the two. Until this was done, and the minds of the 
parties had so met, there could be no contract. Kimball vs. 
Lion Ins. Co. (C. C.) 17 Fed. 625; Mattoon Mfg. Co. vs. Osh- 
kosh Mut. Fire Ins. Co., 69 Wis. 564, 35 N. W. 12; Croft vs. 
Hanover Fire Ins. Co., 40 W. Va. 508, 21 S. E. 854, 52 Am. St. 
Rep. 902; Sandford vs. Trust Fire Ins. Co., 11 Paige (N. Y.) 
547; Wood on Fire Ins. § 6; May on Fire Ins. (4th Ed.) § 43f. 
Even though we should hold, as contended by respondent, that 
the policies and the daily reports were admissible as evidence to 
show a selection of the companies to carry the risk, this would 
not permit respondent to recover until there had been a segrega- 
tion of the risk between the two companies, and between the mill 
and machinery, which could not have been done until the receipt 
of Cutter’s letter on June 5th. It will be noted in this connec- 
tion that Carstens & Earles in its letter of June 2d notifies Cut- 
ter that, before it can comply with his request, it must know how 
the risk was to be divided between the mill and machinery. 

[4] It appears to us that the contract was not consummated 
because it is silent in a third essential—the duration of the risk. 
Cutter says he notified the representatives of respondent that 
the insurance would commence at noon on June Ist. He does 
not indicate this in his letter to Carstens & Earles, nor is there 
anything in the correspondence between them to indicate when 
the risk was to commence. Respondent, from the conversation 
with Cutter, was led to believe it was insured from 12 m. June 
Ist. Neither appellant nor its agent Carstens & Earles was, how- 
ever, notified of this assertion on the part of Cutter; nor had 
they reason to believe it was the intention of the parties that the 
risk should commence before the policies were written. This 
is indicated by the dating of the policies on June 5th. If the poli- 
cies were admissible to indicate the companies intended by Car- 
stens & Earles before the fire, they would be equally competent 
to show an intent on the part of Carstens & Earles and the com- 
panies themselves not to be bound until June 5th. It is plain 
there was no meeting of the minds as to the time when the risk 
was to commence or terminate, and the contract sought to be 
enforced was in this particular not a completed contract of in- 
surance. Cooley’s Briefs on Insurance, 392; Michigan Pipe Co. 
vs. Michigan Fire Ins. Co., supra; Todd vs. German American 
Ins. Co., 2 Ga. App. 789, 59 S. E. 94. 

For these reasons, the court below should have sustained appel- 
lant’s motion for judgment. 

The judgment is reversed, and the cause remanded, with in- 
structions to dismiss. 

Mount, Chadwick, Ellis, and Parker, JJ., concur. 
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Dunsag, C. J. 

I am compelled to dissent from the foregoing opinion. Accept- 
ing the statement of the majority, I think that when an answer 
was made in response to the letter of Carstens & Earles, and the 
respondent had complied with its request by filling out the blanks 
which Carstens & Earles had sent for that purpose, apportioning 
the amount that was required on the building and the amount that 
was required upon the machinery, and when that was forwarded 
to Carstens & Earles, the minds of the two contracting parties 
had met on a definite proposition, and responsibility then at- 
tached. I am assuming, of course, that Carstens & Earles was 
the agent of the appellant, a proposition which is not disputed. 
The fact that Carstens & Earles did fill out the contracts in 
accordance with the conditions expressed in answer to its in- 
quiries conclusively shows that it so understood it. It is ad- 
mitted in the majority opinion that any proposal coming from 
Carstens & Earles to be accepted by Cutter acting for respondent 
could have been considered as accepted upon deposit of his letter 
at 11:30 a. m. of June 4th before the fire. But it is said that 
this was not of such a character, that the proposal was not from 
Carstens & Earles requiring acceptance by Cutter, but that it was 
an application by Cutter, acting for respondent, to be accepted by 
Carstens & Earles as agent of the insurance companies. Herein 
I think lies the error of the majority. It was not an application 
by Cutter acting for the respondent, but it was a response from 
Cutter, acting for the respondent, to an inquiry made by Car- 
stens & Earles, the agents of appellant, upon a purely incidental 
matter not affecting the general contract. The terms had all been 
agreed upon—the amount of the insurance, the amount of the 
policy, and everything of that kind, and the information required 
to make the contract effective, having been furnished by the re- 
spondent before the fire, was accepted upon the deposit of the 
letter in the postoffice, and the contract was complete. 

It seems to me that an injustice has been done to respondent in 
this case, and that the judgment of the lower court should have 
been affirmed. 

Crow, Fullerton, and Gose, JJ., concur with the Chief Justice. 





Scott et al. vs. Dixie Fire Ins. Co. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


SCOTT et AL. 
vs. 


DIXIE FIRE INS. CO* 


AVOIDANCE—OWNERSHIP OF PROPERTY. 


A lot of land is conveyed to a number of persons in their individual 
names, but with intention to be used in the business of a partner- 
ship, and by them put into the partnership business and used in it; 
the firm in possession of and using the lot and house on it in its 
business. One of the partners died; his share of the naked legal 
title being in his heirs. After his death, the house is insured against 
loss by fire in the name of the firm. There is here no violation of 
a clause in the policy that “if the interests of the assured in the 
property be not truly stated herein,” * * * or “if the interests 
of the assured be other than unconditional and sole ownership,” the 
policy shall be void. And the firm has an insurable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


“INSURABLE INTEREST’—PARTNERSHIP REAL ESTATE. 

Real estate acquired for partnership with partnership means, and used 
in its business, gives the partnership an “insurable interest” to war- 
rant a policy insuring it against loss by fire. 

= other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3670-3674; 
vol. 8, p. 7690.) 


INSURABLE INTEREST—EQUITABLE TITLE. 


An equitable title to real estate gives an insurable interest to warrant a 
policy in the name of its owner, insuring it against loss by fire. 


— or cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
115. 


PROOFS OF LOSS—WAIVER—DENIAL OF LIABILITY. 


Denial by an insurance company of liability on other grounds, within 
the time allowed for furnishing preliminary proofs of loss, is, in 
law, a waiver of the conditions of the policy requiring such proof. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


(Additional Syllabus by Editorial Staff.) 


“INSURABLE INTEREST.” 


In on to give a party an “insurable interest,” it is not necessary that 
he have actual right of property, legal or equitable, in the subject 
insured; but it is sufficient if he, or those whom he represents, will 
suffer any sort of loss by its destruction. 


“" other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 


* Decision rendered, March 19, 1912. 74 S. E. Rep. 659. Syllabus by 
the Court. 
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Error to Circuit Court, Fayette County. 

Action by L. P. Scott and others, partners, against the Dixie 
Fire Insurance Company. Judgment for plaintiffs, and defend- 
ant brings error. Affirmed. 


Payne & Hamiton, for Plaintiff in Error. 
Diiton & NuckNo ts, for Defendants in Error. 


BRANNON, J. 

Dixie Fire Insurance Company issued an insurance policy to 
Scott & Calloway, insuring a house. The house being destroyed 
by fire, an action was brought against that company in the names, 
as plaintiffs, of L. P. Scott, J. B. Calloway, A. B. Ellis, S. S. 
Boyd, Shedrick Hughes, in his own right and as administrator 
of Randolph Hughes, deceased, as partners in the name of Scott 
& Calloway, and, a judgment having been rendered on a verdict 
for the plaintiffs for $1,050, the company obtained a writ of 
error. 

[1] As one point of error, it is claimed that there could be 
no recovery because of a misjoinder of plaintiffs. Here it is 
said that the administrator cannot join with the other parties, 
and there could be no joint recovery. The facts are that the 
property was conveyed by one Smith to Scott, Calloway, and a 
number of others as individuals, the deed not indicating any 
partnership, but intended for such use. On its conveyance, the 
grantees formed a partnership, under the name of Thompson & 
Scott, to carry on the liquor business, using the house in such 
business, and treating the house as partnership property. By 
subsequent conveyance, the house came to be owned in the name 
of Scott, Calloway, Boyd, Ellis, Shadrick Hughes, and heirs of 
Randolph Hughes. Such was the title when the policy of insur- 
ance issued. The partnership name was changed from Thomp- 
son & Scott to Scott & Calloway. The house was occupied and 
used in the partnership business of Scott & Calloway when the 
policy issued to them in that name. The property was, so 
far as legal title is concerned, in the name, as individuals, of 
plaintiffs Scott, Calloway, Ellis, Boyd, Shedrick Hughes, and 
heirs of Randolph Hughes. Before the policy issued, Randolph 
Hughes had died, and Shedrick Hughes, as his administrator, 
still participated in the business; and it was carried on with him 
as a partner, individually and as administrator. 

[6] Realty purchased with partnership assets for partnership 
purposes, though deeded to individuals, is partnership property, 
and is personal property as to creditors and between partners. 
Davis vs. Christian, 15 Grat. (Va.) 11; Brooke vs. Washington, 
8 Grat. (Va.) 248, 56 Am. Dec. 142; Pierce vs. Trigg, 10 Leigh 
(Va.) 406. As held in Miller vs. Ferguson, 107 Va. 251, 57 S. 
E. 649, 122 Am. St. Rep. 840, 13 Ann. Cas. 138, it is to every 
intent considered personal property not only as between the part- 
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ners and their creditors, but also between the survivors and the 
representatives of the deceased. 

[2] It is so far personalty that a widow of a partner cannot 
have dower in the realty itself. Parrish vs. Parrish, 88 Va. 
529, 14 S. E. 325. I admit this is the rule in the court of equity, 
not law, and I do not say that such consideration alone would 
call for recovery; but I introduce that view to say that, though 
not technically at law the property of the firm, yet in equity it 
is, and that furnished right to the firm to take insurance in itS 
name. In equity, partnership property, and in actual possession 
of the firm; the individuals: holding title only for the firm, as a 
dry trustee holds for a cestui que trust in possession. The com- 
pany chose to issue the policy thus; and it cannot raise this ques- 
tion, which at best is one between the other parties. 

[3, 7] We cannot say the title was misrepresented, as the firm, 
was substantial owner. It had substantial interest to be injured 
by the burning of the house. “Whoever may fairly be said to 
have a reasonable expectation of deriving pecuniary advantage 
froin the preservation of the subject of insurance, whether that 
advantage inures to him personally or as representative of rights 
of others, has insurable interest.” Hogg’s Pl. & Forms, § 29. 
If this firm had care and custody of the property for those 
holding legal title, though not expressed in the policy, it has an 
insurable interest. “In general, to give a party an insurable in- 
terest, it is not necessary that he have actual right of property, 
legal or equitable, in the subject insured; but it is sufficient if 
he, or those whom he represents, will suffer any sort of loss by 
its destruction.” Sheppard vs. Peabody Co., 21 W. Va. 368. 
There it was held that an administrator has an insurable interest 
in realty, if the personalty is not sufficient to pay debts. 
If we regard this firm as~ owner, of course it has an 
interest; but say that the title is in the individuals. 
Then those individuals are trustees, holding for the firm, then 
the full equity is in the firm, and it is well settled that the owner 
of the equitable title may insure in his name. Cooley’s Briefs 
on Insurance, Vol. 1, 150, citing Columbian Ins. Co. vs. Law- 
rence, 2 Pet. 25, 7 L. Ed. 335, and many other cases. This con- 
sideration clearly justifies insurance and recovery in the name of 
the firm. Moreover, it is seen in Cooley’s Briefs on Ins. (Vol- 
ume 1, 151), that “possession, though without title, is sufficient 
to give the possessor an insurable interest. And where the pos- 
session is complete with a beneficial use, the possessor has an in- 
surable interest.” “The interest one must have in the property 
insured, in order to give him an insurable interest, need be only 
slight and contingent.” 1 Cooley’s Briefs on Insurance, 149. I 
stop to ask, How can the insurance company raise a question on 
this ground? If the firm had to account to the holder of the 
legal title, payment by it to the firm would be good. But it is 
owner. Its members own. 
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I have been considering the case as if the policy issued in 
Randolph Hughes’s life. This being a money demand, the ad- 
ministrator could unite with the others in suit. In Clarkson vs. 
Booth, 17 Grat. (Va.) 490, it is held that, where one of several 
tehants in common owned a slave and one died, his administrator 
must join in an action to recover the slave. The policy issued 
after his death. His administrator, as a matter of fact, contin- 
ued his assets in the business; and while he was a partner the 
insurance was taken out. Here is a contract with the firm, the 
administrator a member—a contract with him. A mere money 
demand comes from it. He, as administrator, has an interest. 
Under those facts, it is much plainer that the administrator 
could join. Legal title to the money was in him jointly with 
others. Again, if the administrator is not a proper party, as the 
right would be in the survivors, would not his presence be treated 
as surplusage? Goshorn vs. County Court, 42 W. Va. 735, 26 
S. E. 452. So I conclude there was no misjoinder. 


[4] I opine that the defense most relied upon is a falsity 
under that clause of the policy saying that, “if the interest of 
the insured in the property be not truthfully stated herein, * * * 
or if the interests of the insured be other than unconditional 
and sole ownership,” the policy should be void. What is said 
above will largely apply under this head to show that the firm 
had insurable interests, equitable titl—was real owner in posses- 
sion. This clause “is held to refer to character and quality of 
titlke—to the actual and substantial ownership—rather than the 
strictly legal title; in other words, the insured interest must be 
such that he would sustain the whole loss, if the property is de- 
stroyed.” Who but the firm would in this case? “If the insured 
has an equitable title, it is a sufficient compliance with the con- 
dition, requiring sale and unconditional ownership in the in- 
sured.” 2 Cooley’s Briefs on Insurance, 1367. One in posses- 
sion under oral contract of sale surely could insure, though he 
has no title or color of legal title. I have above shown that the 
firm was full equitable owner. Moreover, the agent who took 
the policy knew the state of title. No false statements as to 
title was made. There were no questions asked, no statement 
made; and, if the insured had stated that right to the property 
was in the firm, it would have been true, under the law of insur- 
ance, for reasons above given. 


[5] The policy contains a clause that loss should not be paya- 
ble until sixty days after notice and proof of loss. No proof 
of loss was made; but it was waived. Soon after the loss, an 
adjuster examined the place of the fire, took measurements, 
and obtained full information. No objection was made as 
to the fact or extent of loss. The adjuster made objection 
only on the ground that plaintiffs were not sole owners, and 
admitted that the loss was greater than the amount of the 
insurance. He referred the matter to the general agent, who 
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wrote, stating that the company resisted payment because the 
true ownership had not been stated in the policy. This was 
within sixty days. He did not demand proof of loss, or allege 
that as a ground of nonpayment. This was a waiver of that de- 
fense. Medley vs. German Ins. Co., 55 W. Va. 342, 47 S. E. 
101, 2 Ann. Cas. 99; Morris vs. Dutchess Co., 67 W. Va. 368, 
68 S. E. 22. If a company refuse to pay upon independent 
ground before proof of loss is made, and before the time within 
which proof is to be made, such denial is a waiver of proof. 
After such denial of liability, suit could be brought at once; but 
was not brought before five months after the fire. We see no 
just defense to the insurance claims, no reason why the company 
should not make its policy good. 
Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


BREAKSTONE 
vs. 


APPLETON MUT. FIRE INS. CO* 


MUTUAL FIRE POLICIES—EFFECT OF STATUTES. 

Statutes affecting mutual fire insurance, in force when a policy issued, 
became a part of it, regardless of the situation when the insurance 
company was organized, and though the earlier statutes were em- 
bodied in its articles of organization and indorsed upon the policy. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


MUTUAL FIRE INSURANCE—FORFEITURE—PREREQUISITES. 

Though insured, under a mutual fire insurance as is 7 prejudiced 
through omission of a fact required by St. 194I—9, as 
amended by Laws 1909, c. 459, to be stated in a sale ui an assess- 
ment, it does not make a forfeiture of the insurance effective on in- 
sured’s failure to pay the assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 905-907; Dec. Dig. § 353.) 


MUTUAL FIRE INSURANCE—ASSESSMENTS—NOTICE. 


Notice of a mutual fire insurance assessment, given under St. 1808, § 
1941—9, as amended by Laws 1909, c. 450, 1s insufficient as a basis 
for forfeiture of a policy for nonpayment of the assessment, where 
the notice fails to state the gross amount levied upon the particular 
class of policies subject to assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 908-911; Dec. Dig. § 354.) 


j Appeal from Circuit Court, Forest County; John Goodland, 
udge. 


* Decision rendered, April 23, 1912. 135 N. W., Rep. 853. 
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Action by L. Breakstone against the Appleton Mutual Fire 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

Action to recover on an insurance policy. The cause was 
tried by the court. The facts found, or otherwise appearing, are 
as follows: A policy of insurance was, in due form, issued by 
defendant on plaintiff’s property, as alleged in the complaint. 
Within the life of such policy, unless it sooner lapsed for failure 
to pay an assessment as hereafter mentioned, the property was 
destroyed by fire. Defendant is organized under sections 1941—1 
to 1941—13, inclusive, of the Statutes of Wisconsin, and acts 
amendatory thereof. In due form, as required by section 1941—9, 
as amended by Laws 1909, c. 459, an assessment was made as to 
all policies of the class to which the one in question belonged. 
The amount as to the particular policy was $4.50. No notice of 
the assessment was published but within thirty days after the 
making thereof a notice, dated at Appleton, April 6th, 1910, was 
mailed to, and in due course received by, plaintiff, which specified 
as follows: “Losses amounting to $2,091.16, have accrued since 
January 1, 1910. The company has not sufficient funds to pay 
the same. It has become necessary to make an assessment be- 
cause of such deficiency. The board of directors have made an 
assessment of 60 per cent of the premium charged with 2 per 
cent additional for collection on all policyholders who were mem- 
bers of our company when our last loss occurred. The assess- 
ment is due on or before May 6th, 1910. Your amount is indi- 
cated by a bill below. Make all checks payable to the order of 
the company.” This notice was sent by the secretary of the com- 
any in its name. When defendant was organized section 1941—9 
aforesaid, required every such company, by its secretary, in case 
of completing an assessment, “to immediately cause to be pub- 
lished for three successive weeks in such weekly newspaper, 
printed within the city or village, if any, in which the office of 
such company is located, otherwise in such newspaper printed 
within the county as the board of directors may designate, a 
notice stating the time when such assessment was levied and the 
time when the same becomes due; said notice, together with proof 
of the publication thereof, shall be conclusive evidence of notice 
of such assessment; and within five days after the levying of 
such assessment the secretary shall notify every member by let- 
ter or postal card sent to his usual postoffice address of the 
amount of such assessment, and the amount due from him as his 
share thereof, and the time within which and to whom payment 1s 
to be made, which time shall not be less than sixty days nor more 
than ninety days from the date of such notice as the board of 
directors may, at the time of making such assessment, have de- 
termined ;” and provided that, “if the assured neglect to make 
payment of any assessment within the time specified in the notice 
sent him, his policy shall be null and void until such assessment 1s 
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made, and also his pro rata share of all other assessments which 
may be levied during the suspension of the policy on account of 
the nonpayment of a previous assessment ;” and that “an action 
at law may be brought against any member of such corporation 
who shall refuse or neglect to pay any assessment made upon his 
insured property.” 

Such provisions of law were embodied in the articles of or- 
ganization of defendant. By chapter 459, Laws of 1909, which 
was in force when the policy in question was issued, the time for 
mailing notice of an assessment was changed to “within thirty 
days after the levying” thereof, and the time for payment to “not 
less than thirty nor more than sixty days from the date of such 
notice.” Defendant attempted to comply with the amended 
statute. Plaintiff failed to pay her assessment within the time 
specified in the notice. After expiration thereof the property 
burned. Thereafter plaintiff handed a solicitor for defendant a 
check for such assessment. He had no right to receive the same. 
In due course, it was returned to plaintiff with notice that the 
policy was not in force when the fire occurred and, therefore, the 
defendant could not accept payment of the assessment. The 
amount due, if anything, on the policy is $1,000. 

The questions of law were thus closed: There was no waiver 
of the default. The notice of assessment did not comply with 
the statute. Failure to publish notice of the assessment ren- 
dered it invalid as to plaintiff. She is entitled to judgment for 
the amount due on the policy with interest and costs. 


Joun BorrenseEK, for Appellant. 
Pau J. WINTER, for Respondent. 


MARSHALL, J. (after stating the facts as above). 
[1] As indicated in the statement the statute in force at the 
date of the policy became a: part of it regardless of the condition 
when appellant was organized and that the then existing statute 
was embodied in its articles of organization and indorsed upon 
such policy. In whatsoever respect the law and language of 
the policy differ, the former is paramount. The feature of the 
statute, as its terms plainly indicate, as to publishing notice of 
an assessment and proof thereof being “conclusive evidence of 
the assessment” deals only with the subject of proof—not with 
the assessment itself. It will be noted that duty to publish depends 
upon completion of the assessment, and the words “shall be con- 
clusive evidence” by reasonable, if not necessary inference, sug- 
gest that the particular method of proof was not intended to 
be exclusive. By the terms of the statute, upon an assessment 
being completed, the duty to call in the proceeds arises, to be 

performed in due course, independently of the duty to publish. 
By unmistakable language, it is provided that,—an assessment 
having been levied and notice within thirty days thereof given to 











1046 Insurance Law Journal. [ June, 1912. 


a policyholder by letter or postal card, stating the amount of the 
assessment, the sum due from such policyholder as his share 
thereof and the time within which and to whom payment is to be 
made, such time to be not less than thirty nor more than sixty 
days from the date of such notice as the board of directors may, 
at the time of making the assessment, have determined,—pay- 
ment must be made within such time or the policy will be in sus- 
pension during the period of delinquency. So the forfeiture 
clause depends for vitality upon the making of the assessment, 
notice thereof by mail to policyholders, as indicated, and a de- 
fault, regardless of the requirement for publication of notice. 
[2] Now there being no question but that the assessment was 
made, notice thereof was sent to respondent within the time re- 
quired by law and received in due course and there was a failure 
to pay in time, such failure suspended the policy, if the notice 
complied with the statute. If it did not, time for payment of 
the assessment had not commenced to run against respondent at 
the time of the fire. As stated in Milwaukee Trust Co. vs. 
Farmers’ M. F. I. Co., 115 Wis. 371, 91 N. W. 967, it matters 
not that, though some particular fact required to be stated in the 
notice was omitted respondent was not prejudiced thereby. The 
law made operation of the forfeiture clause dependable upon 
notice of a particular character. Therefore, if any fact required 
to be stated was omitted from the notice, there was no default. 
[3] It seems that one of the essentials of an efficient notice is 
a statement of the amount of the assessment. Not the amount of 
losses to be provided for, nor the rate of assessment; but the 
gross amount levied upon the particular class of policies sub- 
ject to assessment. We are unable to find anything of that sort 
in the notice in question. It states the amount of losses to be paid 
and insufficiency of funds therefor, rendering the making of an 
assessment necessary; thus clearly indicating that the amount of 
the assessment was different from the amount of losses waiting 
for payment. The specified per cent of assessment “upon the 
remium charged” merely referred to the rate of assessment. 
hat did not indicate the amount of the assessment nor furnish 
means for determining it by computation. So there does not 
seem to be any escape from the conclusion that a very significant 
feature of an efficient notice to start time running for payment 
of the assessment was wholly omitted, rendering the notice insuf- 
ficient as the trial court held. 
Judgment affirmed. 


Fire.| | German Union Fire Ins. Co. vs. Clarke Co. 


COURT OF APPEALS OF MARYLAND. 


GERMAN UNION FIRE INS. CO. or Battimore 
vs. 


FRED G. CLARKE CO* 


FIRE INSURANCE—CANCELLATION OF POLICY—NOTICE. 


A stipulation in a fire policy that it may be canceled on five days’ notice 
makes a five days’ notice a condition precedent to cancellation; and, 
where insurer mailed, on July 15th, a notice that the polic would 
be canceled July 20th, and insured did not receive the notice until 
July 17th, and no other notice was given of any cancellation, the 
policy was not canceled. 


(For other cases, see Insurance, Cent. Dig. §§ 501-503; Dec. Dig. § 229.) 
FIRE INSURANCE—CANCELLATION—RETURN OR TENDER 
OF UNEARNED PREMIUM. 


A stipulation in a fire policy for cancellation on notice and the return 
on the surrender of the policy of the unearned premium requires a 
return or tender of the unearned premium as a condition precedent 
to the right of insurer to cancel the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Appeal from Baltimore Court of Common Pleas; Charles W. 
Heuisler, Judge. 

Action by the Fred G. Clarke Company against the German 
Union Fire Insurance Company of Baltimore. From a judgment 
for plaintiff, defendant appeals. Affirmed. 


Argued before Boyd, C. J., and Thomas, Pearce, Burke, Pat- 
tison, Urner, and Stockbridge, JJ. 


ArNoLp L. Davis and GeorcrE A. Fincu, for Appellant. 
CHARLES MARKELL and Epcar H. Gans, for Appellee. 


STOCKBRIDGE, J. 

This case involves no conflict of testimony but raises three 
questions of law, upon the answer to which its determination de- 
pends. The suit is upon an insurance policy to recover the 
amount named in the policy; a loss having occurred of the prop- 
erty insured. 

[1] In the brief and at the oral argument, it was urged on 
behalf of the company that there could be no recovery, for the 
reason that the plaintiff had offered no affirmative proof of the 
payment of the premium, which constituted the consideration for 
the issuance of the policy. A careful examination of the record 
fails to disclose that any question of the payment of the premium 
was raised at the trial of the case below, though the payment of 


* Decision rendered, Dec. 6, 1911. 82 Atl. Rep. 974. 
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the premium is recited in the declaration to have been made by 
the plaintiff to the defendant, and the policy offered in evidence 
recites as the consideration for it “twenty-five dollars premium.” 
This language in the policy and the recital in the declaration, in 
the absence of any pleading or evidence denying the payment of 
the premium, might fairly be assumed to be an admission of such 
payment, if the question were properly before us; but article 
5, § 9, of the Code, expressly provides that in no case shall this 
court “decide any point or question which does not plainly ap- 
pear by the record to have been tried and decided by the court 
below,” and the numerous applications of this provision, of which 
the case of Baltimore City vs. Austin, 95 Md. 93, 51 Atl. 824, is 
but an illustration, clearly show that this defense to a recovery 
on the policy, not having been passed upon by the court below, 
cannot properly be considered upon an appeal. 

[2] The ground of defense upon the part of the company is 
the cancellation of the policy before the loss occurred, and pre- 
sents two questions. The first of these is whether the notice, as 
given by the company, was a sufficient notice, and, if not, 
whether the notice was void in toto, or merely defective with re- 
gard to a matter which the period that intervened between the 
notice and the loss may have cured; and, secondly, whether a 
return or tender of the pro rata portion of the premium was a 
prerequisite to a valid cancellation of the policy. The clause pro- 
viding for cancellation was what is known as the New York 
standard form, and reads as follows: “This policy shall be can- 
celed at any time at the request of the insured; or by the com- 
pany by giving five days’ notice of such cancellation. If the 
policy shall be canceled as hereinbefore provided or becomes 
void or ceases, the premium having been actually paid, the un- 
earned portion shall be returned on surrender of this policy or 
last renewal; this company retaining the customary short rate; 
except that when this policy is canceled by this company by giv- 
ing notice it shall retain only the pro rata premium.” 

The notice in this case bore date July 15, ’09, and was as fol- 
lows: “The German Union Fire Insurance Co. herewith gives 
five days’ formal notice of its intention to cancel policy No. 
35069 issued to owner and mortgagee for $1,000, covering prop- 
erty located at 48-54 River street, Cleveland, Ohio, in accord- 
ance with the stipulations and provisions embraced in lines Nos. 
51 to 55, both inclusive, of the printed conditions of said policy, 
to wit.” Then follows a transcript of the cancellation clause of 
the policy, after which the notice continues: ‘Please take no- 
tice that all liability of said company under said policy will ab- 
solutely cease at noon July 20, ’09, unless surrender thereof to 
the company be made sooner, and that the unearned premium 
due, if any, will be held subject to your order and return of the 
policy.” 

This notice was mailed in Baltimore, by registered mail, on the 
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day of its date, July 15, 1909, as appeared from the registration 
receipt issued by the Baltimore postoffice. The return card, 
showing the receipt of this notice by the addressee, offered in 
evidence shows the date of delivery of the notice of cancellation 
to have been July:17, 1909. The insured, therefore, from the face 
of the papers, had not five, but three, days’ notice of the intention 
of the appellant company to cancel the policy. What happened 
after that does not very clearly appear from the record, but ap- 
parently the policy was canceled at some date, presumably the 
20th of July, 1909, upon the records of the company; but no 
notice of the fact of cancellation was ever communicated to the 
appellee. In this condition of facts, the relative positions of 
the parties are well defined by the opinion rendered by this court 
in the case of the Am. Fire Ins. Co. vs. Brooks, 83 Md. 22, 34 
Atl. 373, where, in a similar case, it was said that, “if it shall be 
canceled by the company, the clause further provides that if the 
premium has been paid the ‘unearned portion shall be returned 
on surrender of the policy,’ etc., ‘except that when the policy is 
canceled by the company by giving notice it shall retain only the 
pro rata premium.’ These are conditions upon which the right 
of the company to cancel rests; they must be strictly construed 
and strictly performed. Runkle vs. Insurance Co. [C. C.] 6 Fed. 
143; Lattan vs. Insurance Co., 45 N. J. Law, 453. Five days’ 
notice is therefore a condition precedent. * * * It 
is clear that the mere service of such a notice as _ this, 
if the premium had in fact been paid or the insured was charge- 
able with its receipt, would not ipso facto work a cancellation. 
The policy would have to be canceled by the insurer by some 
act clearly indicating that he had done so; and this act could 
not be effectually performed under the provisions of the policy 
until the five days had expired.” 


In the Brooks Case, the notice was not received by the insured 
until one day before the time named for cancellation, and it is 
said that “this was not within the rights reserved in the policy, 
and was an utterly void act. Had the attempt to cancel been made 
later on, another question would have arisen, upon which we now 
have no occasion to comment. No other attempt was made, and 
what was done was nugatory and void.” 


This language is equally applicable in every respect with re- 
gard to the conditions contained in the policy and the notice given, 
or attempted to be given, in the case before us, and would of 
itself be necessarily conclusive of this case, without some evi- 
dence tending to show a cancellation in fact, not earlier than 
July 22d, of which the insured had notice, or a waiver upon the 
part of the insured; and there is no evidence of any such waiver. 
To effect a valid cancellation of a policy, there must be a present 
purpose carried out, not a mere intent of future action (Bank- 
ing Co. vs. Insurance Co., 75 Mo. App. 310); or, as was said in 
Davis Lumber Co. vs. Hartford Ins. Co., 95 Wis. 226, 70 N. W. 
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84, 37 L. R. A. 131, “there must be an actual notice of cancella- 
tion, not a mere notice of a desire to cancel, or a notice that the 
policy will be canceled, or a notice to cancel; and the notice 
must be served on or given to the proper person.” 


[3] There remains to be considered that which is probably 
the most important question in the case, to wit, whether a return 
or tender of the pro rata part of the premium was a prerequisite 
to any valid cancellation of the policy. In the very able argument 
and briefs submitted in this case, practically all of the authori- 
ties in this country in any way bearing upon this question have 
been presented to the court, and those authorities present some 
divergence of views. The cancellation clause has not been uni- 
form in all policies, and in a number of cases which have passed 
upon this question the decision was rested upon a precise con- 
struction of the particular language of the policy before the court. 
In so far as the adjudicated cases have dealt with policies where 
the cancellation clause was different from that in the standard 
form, they afford but little real assistance upon this question. 
Reference will be made, therefore, only to cases where the pro- 
vision for cancellation was identical with that contained in this 
policy. In the Federal Courts, there has been a general uniformity 
of decisions to the effect that the return or tender of the pro rata 
portion of the premium, where the notice of the cancellation had 
been given by the company, is not a prerequisite or condition 
precedent to the termination of the policy, and the same view has 
been adopted in New Jersey, Iowa, and Michigan. Davidson vs. 
Insurance Co., 74 N. J. Law, 487, 65 Atl. 996, 13 L. R. A. (N. 
S.) 884, 12 Ann. Cas. 1065; Parsons vs. Insurance Co., 133 Iowa, 
532, 110 N. W. 907; Webb vs. Insurance Co., 164 Mich. 139, 
129 N. W. 19. 


A contrary view was expressed by the Court of Appeals of 
New York in the case of Nitsch vs. Am. Central Ins. Co., 152 
N. Y. 635, 46 N. E. 1149, cited in Davidson vs. German Ins. Co., 
74.N. J. Law, 487, 65 Atl. 996, 13 L. R. A. (N. S.) 886, 12 Ann. 
Cas. 1065, and this was followed later by the case of Tisdell vs. 
N. H. Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 
765. This later case is chiefly noteworthy for the dissenting 
opinion, filed by Parker, C. J., and which dissenting opinion has 
been the basis of most of the adjudications since, which have 
taken the view that the return or tender of the pro rata portion 
of the unearned premium was not a prerequisite to cancellation. 
The prevailing view in the Tisdell Case, however, that such return 
or tender was a condition precedent was reaffirmed by a unan- 
imous court in the case of Buckley vs. Citizens’ Ins. Co., 188 N. 
Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889; and, while the 
inferior courts of New York have not always followed those cases, 
because of some slight variation of phraseology of the cancellation 
clause, as in the case of Walthear vs. Penn. Fire Ins. Co., 2 App. 
Div. 328, 37 N. Y. Supp. 857, they have never denied the prin- 
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ciple, but have sought to distinguish the cases before them by 
reason of the varied phraseology. 

The conclusion of the New York Court of Appeals, as an- 
nounced in Tisdell vs. N. H. Ins. Co., supra, and reaffirmed in 
Buckley vs. Ins. Co., supra, has been adopted in Davis Lumber Co. 
vs. Insurance Co., 95 Wis. 226, 70 N. W. 8&4, 37 L. R. A. 131; 
Pheenix Assur. Co. vs. Manufacturing Co., 92 Tex. 297, 49 S. W. 
222; Hartford Ins. Co. vs. McKenzie, 70 Ill. App. 619; Hartford 
Ins. Co. vs. Cameron, 18 Tex. Civ. App. 237, 45 S. W. 158; Peter- 
son vs. Hartford Ins. Co., 87 Ill. App. 572; Peoria Ins. Co. vs. 
Botto, 47 Ill. 516; A&tna Ins. Co. vs. Maguire, 51 Ill. 342; Hol- 
lingsworth vs. Niagara Ins. Co., 45 Ga. 294, 12 Am. Rep. 579; 
Taylor vs. Insurance Co. of N. Am., 25 Okl. 92, 105 Pac. 354, 
138 Am. St. Rep. 906; Davison vs. Insurance Co., 189 Pa. 132, 
42 Atl. 2; Hartford Ins. Co. vs. Tewes, 132 Ill. App. 321; Wil- 
liamson vs. Warfield, 136 Ill. App. 168; Kinney vs. Insurance Co., 
141 Ill. App. 543; and the same view is adopted by such text- 
writers as May, Wood, Joyce, and Cooley. 

While some of these cases have been decided by divided courts, 
nevertheless the great weight of authority is in support of the view 
that the return or tender of the unearned premium is a condition 
precedent to the right of cancellation upon the part of the com- 
pany, with which view we concur. Entertaining this view of the 
law applicable to the case, it does not seem necessary to consider 
in detail the several prayers presented to the trial court; and it 
will be sufficient to say that we find no reversible error in the rul- 
ings of the learned judge who heard this case. The judgment will 
therefore be affirmed. 

Judgment affirmed, with costs to the appellee. 


OG 


COURT OF CIVIL APPEALS OF TEXAS. 


AMARILLO. 


NORTHERN ASSUR. CO. or Lonpon 
vs. 
APPLEGATE.* 


PERFORMANCE OF CONDITIONS—BURDEN OF PROOF. 


Where, in an action on a fire policy, plaintiff alleged the issuance of the 
policy, destruction of the property, ownership, value, and compliance 
with all the conditions of the contract, while defendant filed a gen- 
eral denial and alleged a breach of such conditions, plaintiff having 
proved delivery of the policy, the loss by fire, ownership at the time 
of the loss, value of the property, and the making of proofs of loss 
and failure to pay, the burden was on the defendant to prove breach 
of conditions. 


(For other cases, see Insurance, Cent. Dig. § 487; Dec. Dig. § 646.) 


* Decision rendered, Oct. 13, 1911. 145 S. W. Rep. 295. 
Vol. XLI.—66. 
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Appeal from Deaf Smith County Court; C. D. Wright, Judge. 

Action by Bert Applegate against the Northern Assurance 
Company of London. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


CarL GILLILAND, for Appellant. 

Barcus & Nort, for Appellee. 

GrauaM, C. J. 

Appellee filed suit in the county court of Deaf Smith County 
against appellant to recover $250, the amount called for in a cer- 
tain fire insurance policy sued on, alleging that the policy had been 
issued and delivered to appellee by appellant, that the premium or 
charge therefor had been paid by appellee; that all the property 
covered by the policy had been wholly destroyed by fire at a 
time when the policy was in full force and effect, and that the 
property was owned by appellee when the policy was issued, as 
well as when the property was destroyed by fire; that appellee 
had complied with all the terms and conditions of the contract 
arising from the issuance and delivery of said policy, and re- 
sulting from said fire, and as a result thereof appellant had 
promised and became bound to pay to appellee the full value of 
the property covered by said policy at the time of its destruction, 
which was alleged to be $250. Appellant answered by a general 
demurrer, a general denial, and pleaded many of the provisions 
and conditions of the policy, alleging a breach thereof as against 
appellee’s right to recover. On the trial appellee introduced the 
policy of insurance in evidence and then testified in person to 
the facts as alleged in his petition; his testimony showing that 
the property covered by the policy was at the time of its destruc- 
tion by fire of the value of $248. Appellant introduced no evi- 
dence nor was any introduced tending to show that any one of 
the conditions set out in the policy had been breached. The case 
was tried before a jury, and at the conclusion of the introduction 
of evidence the trial court peremptorily directed the jury to re- 
turn a verdict for appellee for the sum of $248, which the jury 
did, and, judgment having been rendered thereon, the case is 
brought before this court on appeal by appellant on two as- 
signments of error. 

Appellee objects to our considering appellant’s assignments as 
presented in its briefs, contention being made that rules 30 and 
31 for the government of this court (67 S. W. xvi.) have both 
been violated in the preparation of said brief. While we are 
not prepared to say appellee’s contention is not well founded, we 
have concluded to consider appellant’s assignments and dispose 
of the appeal on its merits. 

Appellant’s contention, under its two assignments, is, in effect, 
that the burden was on appellee to allege and prove that all the 
terms and conditions specified in the policy had been complied 
with by appellee as a condition precedent to his right of recovery. 
We cannot agree with appellant in this contention, but think, 
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when appellee had alleged and proven the issuance and delivery 
of the policy to him by appellant for a valuable consideration 
paid by appellee, the destruction by fire of the property, his 
ownership thereof at the time of the issuance of the policy and 
at the time of the fire, and its value at the time of its de- 
struction, that he had made the proofs of loss and demanded 
payment and the refusal to pay by appellant, appellee had 

made a case entitling him to recover; and, if any of the 
terms of the policy had been breached by appellee which would 
deprive him of his right to recover, the burden of so alleging 
and proving was on appellant. Alamo Fire Insurance Company 
vs. Hill, 36 S. W. 102; Allemania Fire Insurance Company vs. 
Fred et al., 11 Tex. Civ. App. 311, 32 S. W. 243; Sullivan vs. 
Hartford Fire Insurance Company, 34 S. W. 999. 

The pleadings of appellee and his evidence introduced in sup- 
port thereof showing without any conflict that those things were 
done and had occurred necessary to entitle appellee to recover 
unless his right so to do had been forfeited as a result of a breach 
of some one or more of the conditions subsequent as provided 
in the policy, and there being no evidence tending to show a 
breach of any one of said conditions, we hold that the trial court 
correctly instructed the jury to find for appellee; and, as the 
evidence without conflict shows that the value of the property 
covered by the policy at the time of its destruction by fire was 
$248, the court also properly directed the jury to find for that 
amount. 

Finding no error in the record, the judgment of the trial court 
will be in all things affirmed, and it is so ordered. 


——————_—- 9+ —__ -— 


SUPREME COURT OF WISCONSIN. 


COATS 
vs. 
CAMDEN FIRE INS. ASS’N* 


ESTOPPEL TO FORFEIT POLICY—KNOWLEDGE OF INSURER 
—STATEMENT IN APPLICATION. 


Where the owner of buildings, in his application for insurance, states 
that he has an interest in the land under a contract for a deed, a 
provision in the policy that it shall be void if the insured has not the 
sole and unconditional ownership of the premises described in the 
policy will not prevent recovery; the insurer being estopped to as- 
sert the invalidity of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; 
Dec. Dig. § 377.) 


* Decision rendered, April 3, 1912. Dissenting opinion, April 4, 1912. 
135 N. W. Rep. 524. 
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POWER TO WAIVE—CONDITIONS—INTEREST OF INSURED. 


Provision in a policy that it shall be void unless the fee and the sole 
and unconditional ownership of the premises is in the insured may 
3 waived by the conduct of the company through its agents and 
officers. 


(For on cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

388. 

ESTOPPEL OF RIGHT TO FORFEIT POLICY—STATUTORY 
PROVISIONS—INTEREST OF INSURED. 


St. 1808, § 1945a, as amended by Laws 1905, c. 51, § 1, provides that fire 
insurance companies shall attach a true copy of the application to 
the policy, if its terms make them a part thereof or if they affect 
its validity, and that the failure to do so shall preclude proof of 
falsity of representations in such application. The owner-of build- 
ings, who did not own the fee of the land, stated in his application 
that his interest was under a contract for a deed, but a copy of this 
application was not attached to the policy, which provided that it 
should be void unless the sole and unconditional ownership of the 
premises described was in the insured. Held, that the insurer was 
estopped from asserting invalidity of the policy for breach of the 
condition respecting title. 


Winslow, C. J., and Marshall and Barnes, JJ., dissenting. 


Appeal from Circuit Court, Ashland County; John K. Parish, 
Judge. 

Action by E. E. Coats against the Camden Fire Insurance 
Association. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

This action is brought to recover the amount of a loss sus: 
tained by the plaintiff through the destruction by fire of the 
property insured by the defendant under its standard form of 
policy, which was issued and delivered to the plaintiff. The 
policy describes the property covered and insured as located and 
situated on the N. E. 4% of the N. E. % of section 28, town- 
ship 47, range 8 west, Bayfield County, Wis. In the application 
blank, filled out by the plaintiff but not attached to the policy, 
the property is described the same as in the policy. It also 
states that the plaintiff’s title to the land was under a “contract 
for a deed,” and that the premiums were incumbered to the 
amount of $800. Shortly before the policy was issued, the plain- 
tiff purchased from one Devine certain buildings and other per- 
sonal property. Devine was in possession of the property and 
was holding the premises upon which the buildings stood under 
a verbal understanding with one Ernest Sauve, who represented 
the Hines Lumber Company, owner of the land, that he would 
get the title for Devine. Immediately upon making the purchase 
from Devine, the plaintiff went into possession of the premises 
and held them under the same arrangement with Sauve. Sauve 
and certain other persons who were interested in obtaining the 
title for the plaintiff had acted, and were expecting to act, as 
agents for the owner of the lands upon which the buildings 
were situated. Two of the buildings with their contents, which 
the plaintiff had purchased from Devine, were destroyed by fire. 
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The facts as above stated with regard to the title were brought 
out during plaintiff’s presentation of her case. Under the court’s 
interpretation of section 1945a, Stats. 1898, as amended by sec- 
tion 1, c. 51, Laws of 1905, the defendant was not permitted to 
produce evidence to show that the property destroyed was not 
the property described in the policy. The evidence offered by 
the defendant on this point tended to show in effect that the 
parties made a mistake in the location of the section line between 
sections 21 and 28, and that the section line was about 600 feet 
farther south than they located it. Nor was the defendant per- 
mitted to produce evidence to show that the plaintiff’s title was 
not in accord with the title as stated in the policy and was not 
in accord with the statement respecting it in the application for 
the insurance. At the conclusion of the evidence, upon motion 
the court ordered judgment for the plaintiff. This is an appeal 
from the judgment so ordered. 


W. S. Cate, M. H. BouTE.ie, and N. H. Cuase, for Appel- 
lant. 
SANBORN, LAMOREUX & Pray, for Respondent. 


SIEBECKER, J. (after stating the facts as above.) 

[1] The first contention is that the court erred in excluding 
the evidence of the defendant tending to show that the property 
destroyed is not the property described in the policy constituting 
the insurance contract between the parties. The ‘record shows 
that the buildings actually destroyed were those the plaintiff 
and the insurance agent who solicited the insurance intended to 
include in the contract, and that the plaintiff’s claim for loss is 
for their destruction by fire. The plaintiff offered evidence 
tending to show that they were located on a certain quarter 
section of section 28 of the specified township which is iden- 
tical with the description of the property in the policy. 
The defendant offered proof to contradict this and offered 
evidence to show that the section line was 600 feet to the 
south of the buildings described in the contract. The lands 
were uninclosed wild lands, and it is manifest that the plaintiff 
and the insurance agent were not informed as to whether or not 
the buildings were to the north or south of the section line di- 
viding sections 21 and 28 in the specified township. If the de- 
fendant’s evidence be assumed to be correct, the actual location 
of the buildings, according to the government location of this 
section line, was a distance of about 600 feet from where they 
were located under the plaintiff’s evidence, and they were in an 
adjoining section of this township. The plaintiff and the agent 
were not misled by this mistake as to the actual place where they 
stood or as to their actual environment and relation to other 
properties. It is apparent that the mistake in describing the land 
in no way affected the identity of the structures insured and in 
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no respect the risk and hazard assumed by the insurer. The 
record is clear that the misdescription was purely a mistake of 
the plaintiff and the defendant’s agent in not knowing the loca- 
tion of the section line between sections 21 and 28. We consider 
that the alleged error did not render the policy a nullity, since 
it is shown that the buildings intended to be designated in the 
policy were the property of the plaintiff and were in fact the 
property which the plaintiff and the defendant’s agent actually 
identified as that included in the alleged mistaken description. 
Under the circumstances, the error in no way adversely affected 
the parties to the policy, and if actually existing it should be 
corrected in this action. 

[2] We find no obstacle to its correction in this action on the 
policy, if it be material, without resorting to an independent 
action in equity to reform the policy as for a mistake so as to 
express the correct description of the real estate. Such a course 
deprives neither party of any substantial right, and it promotes 
the ends of justice. It avoids circuity of actions and the un- 
necessary delays consequent upon seeking reformation in a sepa- 
rate action. The practice of thus correcting this mistake in this 
action is in harmony with the spirit of our Code, which seeks 
to have equitable relief awarded in all actions, whenever the 
circumstances of the transaction under investigation call for its 
application. Sections 2600 and 2647, Stats. This course of pro- 
cedure on this question has been upheld by the courts in the fol- 
lowing adjudications: State Ins. Co. of Des Moines, Iowa, vs. 
Schreck, 27 Neb. 527, 43 N. W. 340, 6 L. R. A. 524, 20 Am. 
St. Rep. 696; Manhattan Ins. Co. vs. Webster, 59 Pa. 227, 98 
Am. Dec. 332; Am. Central Ins. Co. vs. McLanathan, 11 Kan. 
533. The following support the principle of granting such relief 
in the legal action on the policy: Smith vs. Commonwealth Ins. 
Co., 49 Wis. 322, 5 N. W. 804; Cooley’s Briefs on the Law of 
Insurance, Vol. 1, p. 890, Right to Reformation in Action at 
Law. In this view of the case, the exclusion of the defendant’s 
evidence to show an alleged misdescription of the property did 
not operate to the defendant’s prejudice. If it had established 
such error, the court should then have corrected it and have en- 
forced the policy as corrected. In the light of this result we 
need not consider what effect the provisions of section 1945a, 
Stats., have as to this question, and we therefore do not deter- 
mine it. 

[3] It is also contended that the plaintiff cannot recover on 
this policy because she failed to show any interest in the prop- 
erty described in the policy. As heretofore stated, there is no 
dispute under the evidence that plaintiff had an insurable in- 
terest in the buildings covered by the policy. The policy pro- 
vides, in cases of insurance on buildings, that the policy shall be 
void unless the fee title to the premises described in the policy 
is in the plaintiff and unless her interest be a sole and uncon- 
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ditional ownership. The application stated that the plaintiff had 
an interest in the lands under a contract for a deed. This was 
the representation made by her in the application, and, having 
thus been brought to the knowledge of the company, it formed 
the basis of the contract. When such facts are established, the 
insurer is estopped from asserting the invalidity of the policy 
upon the ground that the insured had not a fee title or a sole 
and unconditional ownership, as stipulated in the policy. Un- 
der a well-recognized rule in the law of insurance, an insurer 
is not permitted to assume one attitude as to known facts in the 
making of the contract and later insist upon another to the in- 
jury of the insured. In such a case, to prevent avoidance of the 
policy, the insurer is estopped from assuming such different and 
inconsistent attitudes. Welch vs. Fire Association, 120 Wis. 
456, 98 N. W. 227; Beal vs. Park Fire Ins. Co., 16 Wis. 241, 
82 Am. Dec. 719; McBride vs. Republic Fire Ins. Co., 30 Wis. 
562. 

[4,5] It is, however, contended that this principle cannot rule 
this case because the plaintiff failed to show she had any interest 
in the land at the time the policy issued or at any time thereafter, 
and hence the policy is wholly void under its conditions respect- 
ing title. The trial court held that the defendant was precluded 
from asserting the invalidity of the policy on this ground, be- 
cause of its failure to attach the application to the policy as re- 
quired by the provisions of section 1945a, Stats. This section 
provides that all fire insurance companies, except domestic mu- 
tual companies, shall attach or indorse a true copy of the ap- 
plication or representations of the assured to the policy when 
issued, if its terms make them a part thereof or if they in any 
manner affect the validity of the policy, and further provides 
that “the omission to do so shall not render the policy invalid, 
but if any corporation neglect to comply with the requirements 
of this section it shall forever be precluded from pleading, al- 
leging, or proving such application or representations or any part 
thereof, or the falsity thereof or any part thereof in any action 
upon such policy. * * *” It is without dispute that the 
plaintiff signed a written application for this policy and that a 
true copy thereof was not attached to or indorsed on the policy. 
There can be no controversy that its contents under the terms 
of the policy and the law governing the rights of the parties un- 
der the policy affected its validity, and hence the statute required 
that a true copy thereof be attached thereto. The question is: 
What effect has the failure of defendant to so do have upon 
the questions presented by the record, namely, that the plaintiff 
had no fee title or such interest in the lands as was demanded 
by the conditions of the policy? The contention is that these 
conditions operate as conditions precedent to any recovery on 
the policy, unless their effect is avoided by facts showing that 
they had been waived or that the company is estopped from in- 
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sisting on the conditions. It is a familiar rule in the law of this 
state that such conditions in a policy may be waived by the con- 
duct of the company through its agents and officers, and that it 
may by such conduct estop itself from asserting a violation of 
such conditions in the policy. Beal vs. Park Fire Ins. Co., 16 
Wis. 241, 82 Am. Dec. 719; McBride vs. Republic Fire Ins. Co., 
30 Wis. 562; Smith vs. Commonwealth Ins. Co., 49 Wis. 322, 5 
N. W. 804; Welch vs. Fire Association, 120 Wis. 456, 98 N. W. 
227, and cases cited. 


This statute provides additional and specific grounds by which 
the company may estop itself from insisting on compliance with 
conditions affecting the validity of the policy, namely, by failing 
to attach to or indorse on the policy a true copy of the applica- 
tion or the representation of the assured which may in any man- 
ner affect the validity of the policy. The omission so to do shall, 
among other things, estop it from showing the falsity of any 
part of the application or the representations. Admittedly, the 
application in this case contained a representation as to the title 
and the interest of the plaintiff in the premises, and it was not 
as stated in the policy, namely, a fee title, but it was an interest 
acquired by a contract for a deed. By defendant’s default to 
comply with this statute the rights of the parties became fixed 
as to this condition in the policy by the representation of title 
in the written application. It therefore follows that, when the 
plaintiff produced the policy and the separate application and 
showed that the property destroyed was actually covered by the 
policy, she established a prima facie claim against the company 
under the contract, which the company is estopped from de- 
feating by proof that the representation in the policy as to her 
title was untrue. The effect of the statutory provision is that 
when the insurance company failed to comply with the statute, 
this failure operated to estop it from defeating plaintiff’s right 
to indemnity under the policy for the loss she sustained to her 
insurable interest in the property upon the ground of the breach 
of condition respecting title. Under the facts shown there is 
no question that she owned the buildings and their contents as 
covered by the policy. If the evidence showed that she had no 
insurable interest in the property destroyed, then her claim under 
the policy might have been defeated upon the ground that the 
contract was void as against public policy. Under the circum- 
stances, any parol evidence tending to impeach the representa- 
tions of title to the property as stated in the application is in- 
competent and immaterial, for the reason, as above stated, that 
the company is estopped from impeaching the validity of the 
policy by asserting a variance from the representations in the 
application. 

We find no reversible error in the record. 


Judgment affirmed. 
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Barnes, J. (dissenting.) 

I fail to see wherein section 1945a, Stats. 1898, has any appli- 
cation to the facts in this case. Manifestly that statute was 
passed to prevent insurance companies from attempting to de- 
feat recovery on insurance policies by showing misrepresenta- 
tions made by an insured in his application for insurance unless 
a copy of such application was attached to the policy issued. 


The main question in this case is very simple. The statutory 
form of policy provides that the insurance shall be void if “the 
subject of insurance be a building on ground not owned by the 
insured in fee simple.” Section 1941-46, Stats. 1898. It was 
competent for the insurer to waive this provision, and the com- 
plaint alleged that it was waived by stating that the insured was 
the owner of the buildings destroyed and “of the land on which 
the said buildings were situated, under and by virtue of the 
contract or agreement disclosed in the application” for insurance, 
and that the fact that plaintiff “owned the said land on a con- 
tract and had not yet obtained her deed for it was disclosed by 
her to the said company at the time the said contract of insur- 
ance was made,” and that ever since said time defendant has 
had “knowledge of the fact that the plaintiff owned the said land 
by contract,” and had not obtained a deed therefor. 


Plaintiff attempted to prove the waiver by requiring defendant 
to produce the application for insurance and by offering it in 
evidence when produced. It contained the following: “Ques- 
tion: What title has applicant to premises? Answer: Con- 
tract for a deed.” Plaintiff sought to supplement this proof by 
showing that she did have such a contract, but in this she was 
wholly unsuccessful. The proof showed that she never had a 
contract for nor the semblance of a title to the land on which 
the buildings stood, except naked possession. 


The legal question presented by the undisputed facts in the 
case is this: Where a policy provides that it shall be void if 
buildings are covered unless the insured owns the ground on 
which they stand, and where the insured informs the insurer 
before the policy is written that she does not have a fee-simple 
title but has a contract which entitles her to a deed when it is 
complied with, and the insurer writes a policy with this knowl- 
edge, does it do anything more than waive the fee-simple title 
and agree to accept in lieu thereof the equitable title which a 
land contract conveys? I think not. The defendant agreed to 
accept such title as a land contract would convey, but it did not 
agree to insure buildings on premises to which the insured had 
no right, title, or interest whatsoever. Under a contract plain- 
tiff would be entitled to a deed when she performed its condi- 
tions and could protect herself as to the improvements which 
she made on the land. Circumstanced as she was, at best all 
she could do would be to tear down the buildings and remove 
the fragments, The difference between the moral hazard in the 





1060 Insurance Law Journal. [ June, 1912. 


two situations is obvious. An insurer might well accept insur- 
ance where the title was such as a land contract conveyed, and 
refuse to take any risk on property where there was an entire 
absence of title. “A waiver is the intentional relinquishment of 
a known right.” Monroe Waterworks Co. vs. Monroe, 110 Wis. 
11, 22, 85 N. W. 685, 688; Swedish American National Bank vs. 
Koebernick, 136 Wis. 473, 479, 117 N. W. 1020, 128 Am. St. 
Rep. 1090; Voss vs. Insurance Co., 137 Wis. 492, 502, 118 N. 
W. 212; Pfeiffer vs. Marshall, 136 Wis. 51, 116 N. W. 871; 
Rasmusen vs. Insurance Co., 91 Wis. 81, 64 N. W. 301; Fraser 
vs. Insurance Co., 114 Wis. 510, 90 N. W. 476. There is no 
claim that the insurer had any knowledge of the condition of the 
title aside from that disclosed by the application, and it seems 
to me wrong to say that by its agreement to accept a land con- 
tract title it agreed also to accept no title at all. 

The opinion seems to proceed upon the theory that the de- 
fendant could claim no benefit from the application because it 
was not attached to the policy. I do not understand that it 
claims any. It pleaded a forfeiture under the terms of the poli- 
icy. Every shred of evidence in the case in reference to the 
application and in reference to the plaintiff’s title was offered 
by the plaintiff herself. The contention of the defendant was 
and is that plaintiff had not proved a cause of action, because 
she showed affirmatively that she had no title to the land and 
that defendant did nothing to waive its right to assert that the 
policy was void on the facts so shown. I think the judgment 
should be reversed. 

Winslow, C. J., and Marshall J., concur in the foregoing 
opinion. 


SUPREME COURT OF MICHIGAN. 


ZEITLER 
vs. 


CONCORDIA FIRE INS. CO.* 


FIRE INSURANCE—FORFEITURES—INTEREST OF INSURED. 


When the policy sued on was issued payable to “the estate of M.,” the 
insured property belonged to M.’s heirs subject to her debts, and 
was then being administered under the direction of the probate court, 
and a petition for leave to sell the property for debts of the estate 
had been filed. When the fire occurred, an executory contract of 
sale had been made by the administrator, which provided for the 
assignment of the policy and delivery of possession of the property 

cine tietneretpe ne ga es erecta enleceeenia adage Laat an ioe en aeeeomeaaie 


* Decision rendered, March 29, 1912. 135 N. W. Rep. 332. 
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to the vendee at a future date upon payment of the purchase price. 
Held, that the execution of the contract of sale did not forfeit the 
policy under a provision therein avoiding it for any change in in- 
terest, title, or possession of the subject of insurance, whether by 
legal process or insured’s voluntary act. 


— = cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
328. 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


Clauses forfeiting a fire policy upon any change in interest, title, or pos- 
session should be construed in the light of the circumstances in 
view of the ordinary meaning of the language and purposes of the 
clauses, and of the character and situation of the property. 

om 1 cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
* § 328. 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


A fire policy made payable to an estate will be construed as having been 
made to protect the property from fire while in the administrator’s 
hands. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


FIRE INSURANCE—ACTIONS—JURY QUESTIONS. 


Forfeiture of a fire policy by change in interest, title, or possession is 
a mixed question of law and fact. 


sis ons cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


Case-Made from Circuit Court, Charlevoix County; Freder- 
ick W. Mayne, Judge. 

Action by Charles J. Zeitler, administrator, against the Con- 
cordia Fire Insurance Company. From a judgment for plaintiff, 
defendant appeals on a case-made. Affirmed. 


Argued before Moore, C. J., and Steere, McAlvay, Brooke, 
Blair, Stone, and Ostrander, JJ. 


GrorcE F. & PETER J. Monocuan, of Detroit, for Appellant. 

R. W. Kane, of Charlevoix, for Appellee. 

STEERE, J. 

This action was brought to recover under a policy of insurance 
issued by defendant, covering the barn and other buildings on 
an 80-acre farm in Charlevoix County; said barn being totally 
destroyed by fire on the 9th of October, 1910. The farm had 
belonged to Katherine Munson, who died in December, 1909, 
and plaintiff was administrator of her estate. The case was 
tried before the court without a jury and a judgment entered in 
favor of the plaintiff for $500 with interest. 

The material facts in the case are undisputed. Up to the time 
of the fire in question, Peter Munson, husband of said Kather- 
ine Munson, deceased, lived upon and was in possession of said 
farm. On May 5, 1910, the defendant issued to the “estate of 
Katherine Munson, deceased, a policy of insurance in the sum 
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of $1,300 for the term of three years.” By this policy the dwell- 
ing house on said farm was insured for $800 and the barn for 
$500. The policy is a Michigan standard policy, providing, 
among other things, as follows: “This entire policy, unless 
otherwise provided by agreement, indorsed thereon shall be void 
* * * if the interest of the assured be other than uncondi- 
tional and sole ownership * * * or if any change, other 
than by the death of the insured, takes place in interest, title or 
possession of the subject of insurance (except change of occu- 
pants without increase of hazard), whether by legal process, or 
judgment, by voluntary act of the insured, or otherwise.” 

Before this policy was issued, and on the 2d of May, 1910, 
the plaintiff, acting as administrator of the estate of said Kath- 
erine Munson, applied for and obtained from the probate court 
for the County of Charlevoix a license to sell the farm on which 
said barn was situated. 


On the 2d of June, 1910, about a month after the policy was 
issued, plaintiff, under said license entered into a contract with 
one William O. Ward for the sale of said property, giving a 
land contract in the usual form. This contract was executed 
and delivered on the day stated; the plaintiff, as administrator, 
agreeing to sell to said Ward, and said Ward agreeing to pur- 
chase, the property for the sum of $2,500, payable $160 down, 
$1,340 on or before July 1, 1910, and the balance of $1,000 on or 
before June 1, 1911. On or before July 1, 1910 the sum of 
$1,500 had been paid on said contract. Possession of the premi- 
ses was not to be given to said Ward until the 1st of December, 
1910. 


By the terms of said contract, it was agreed that this insurance 
policy should be turned over by plaintiff to Ward upon full 
performance of his part of the contract; that, in the meantime, 
if any loss occurred, it should be payable to the plaintiff and the 
second party as their respective interests appear, it being agreed, 
however, that the moneys arising from such loss should be avail- 
able to pay for repairing or rebuilding any structures affected 
by the loss. 

This sale was confirmed by the probate court of Charlevoix 
County on the 13th of June, 1910. The order of confirmation 
contained a proper recital of the facts. Ward made full pay- 
ment on the contract subsequent to the fire and received a deed 
from the administrator on the 5th of December, 1910. 

It is undisputed that no request was made to the company for 
permission to sell, and the defendant company had no actual no- 
tice of this contract of sale of the premises to Ward. No change 
of any character was made in the policy subsequent to its issue. 
It is undisputed that the barn covered by this policy was totally 
destroyed, and its value exceeded $500. It is also conceded that 
proper proof of loss was made under the policy. 

Plaintiff’s declaration is in the usual form, counting upon the 





Fire.] Zeitler vs. Concordia Fire Ins. Co. 1063 


policy of insurance. The defendant, under the plea of the gen- 
eral issue, gave notice that by reason of the sale of the property 
there was such a change in interest and title of the subject of 
insurance as to effect a forfeiture; that the defendant had no 
actual knowledge and was not chargeable with knowledge of the 
proceedings had in the probate court touching the matter of the 
estate of Katherine Munson and the sale of the property in 
question, and therefore said company was justified in refusing 
to pay the loss suffered by reason of the destruction of the 
property by fire. 

[1] Defendant’s assignments of error relate to rulings of the 
court in refusing to find according to the various requests pre- 
sented in behalf of the defense and in making certain findings, 
which resulted in the judgment rendered. They all revolve 
around the one question of forfeiture by reason of sale in vio- 
lation of stipulations in the policy. 


At the time of issuing the policy, the property insured be- 
longed to the heirs of Katherine Munson, whoever they might 
be, subject to any debts owing by her when she died, or any ex- 
penses incurred in connection with the property she left. This 
property was in the hands of the administrator, being adminis- 
tered under direction of the probate court. A petition for leave 
to sell the property to pay debts of the estate had been filed. 
The proceedings of the court, in administering the estate, were 
the usual and necessary steps for paying debts and expenses 
and distributing property of a deceased person, and the records 
of the proceedings of the court were public records. 

It must be presumed that any one dealing with an official in 
charge of such property, under such conditions would have some 
knowledge of the nature of the proceedings, their purpose, and 
the law applicable to them. The administrator did not own the 
property, and had no interest in it except to perform his official 
duty in that connection, as an agency of the probate court. 
Neither the actual owner of the property or creditors of the es- 
tate are named in the policy or were known to the insurer, so 
far as disclosed. The business was done with the administrator, 
necessarily known to be a temporary official in charge while the 
property was going through the probate court. The policy was 
issued in omnibus form to an entity designated “the estate of 
Katherine Munson.” It was, in effect, an open policy, to protect 
the interests of whom it might concern; any living parties. hav- 
ing a pecuniary interest therein. 

Under such conditions we are led to inquire if the rules of 
construction which are adopted in some cases in some jurisdic- 
tions, as to the provisions in a policy touching “any change in 
interest, * * * title, or possession of the subject of insur- 
ance,” are controlling here. 


The matter of possession is always regarded of importance in 
cases of this kind. The legal title, the control, and the pos- 
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session of this property remained, at the time of the fire exactly 
the same as when the policy was issued. Before it was issued, 
steps had been initiated looking to a sale of the property to pay 
creditors, and at the time of the fire those steps had progressed 
to an executory contract providing for a deed of the property, 
assignment of the insurance policy, and delivery of possession 
to a certain vendee at a future period, in case he performed on 
his part and paid the full purchase price. It was a contingency 
which might or might not happen. At the time of the loss, he 
had neither legal title nor right to the possession. 

One of the tests recognized by the courts, as applied to this 
question, is whether or not the vendee could enforce specific per- 
formance of the contract, holding in such case that, if he could, 
there had been a material change in interest which would inval- 
idate the policy. That rule is a reasonable one when construed 
as meaning the legal right to enforce conveyance of title and de- 
livery of possession at the time of the loss. 

In the case at bar there was not, at the time of the fire, an 
outstanding contract under which, as the facts then existed, the 
vendee could enforce specific performance. He could not at that 
time enforce conveyance of title to him or get possession. 

[2] The contract of insurance in this case is a “Michigan 
Standard Policy”— a form of insurance policy adopted and pro- 
mulgated by statutory authority for general use throughout the 
state. It would be narrow and unjustly technical to hold that 
the form of words adopted for such a policy is inelastic and must 
have an exact and definite meaning by strict construction, always 
conveying the same understanding between the parties under all 
varying circumstances. We think such contracts should be con- 
strued with reference to the relations of the parties and the char- 
acter and situation of the property insured. The court should in- 
terpret those forfeiture clauses in the light of the facts and cir- 
cumstances proven, within proper limits, having in mind the or- 
dinary meaning of the language found in them as applied to the 
purpose for which the contract was made. 

[3] It is a general rule of construction that the courts do not 
favor forfeitures, and will so construe contracts as to prevent 
them whenever it can be done without doing violence to plain 
contract stipulations. 


[4] Under the facts admitted, we must assume in this case that 
it was the understanding between the parties that the estate’s 
insurable interest in this property, in consideration of the pre- 
mium which the estate paid, should be protected from fire while 
in the hands of the administrator passing through probate. The 
contract should be construed as having been made for that pur- 
pose. Ostrander on Insurance, § 67. 

Special knowledge or notice, by or to the company’s agent, 
cannot affect or supersede the written policy; but the policy it- 
self, issued by the company, designating an estate as beneficiary, 
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imputes to the insurer some knowledge of the special conditions 
surrounding the property insured. Irrespective of the claim of 
constructive notice of the license to sell, defendant is presumed 
to know, when insuring an estate, that it is dealing with a tempo- 
rary condition of property of inheritance which must terminate 
by sale or distribution of such property, and makes the contract 
conformable to, and to be construed in the light of, the relations 
of the parties and circumstances surrounding the property in- 
sured. 

The cases dealing with conditions in fire insurance policies 
which involve avoidance in case of breach are numerous. Many 
are at variance, not only by reason of distinct provisions of the 
different classes under consideration, but there is a lack of har- 
mony where the conditions are the same. Clauses like those in 
the Michigan standard policy, rendering the same void in the 
case of change in the interest, title, or possession of the insured 
property, are now in general use. 

Although there is some conflict upon the question, the weight 
of authority recognizes the general rule that, where possession 
and control of the property and an insurable interest are retained 
by the insured, an executory agreement for its sale does not so 
violate the spirit of such conditions as to render the policy void. 

It is claimed this question is passed upon to the contrary in 
Michigan, and the case of Excelsior Foundry Co. vs. Western 
Ins. Co., 135 Mich. 467, 98 N. W. 9, is cited in support of that 
contention. This case is also found in volume 3 Ann. Cas. 707, 
followed by a review of numerous authorities on the subject. 
The Excelsior Case recognizes that a conflict of authority exists 
on the question of whether a policy like the Michigan standard 
policy is rendered void in case the insured gives an executory 
contract for the sale of the property; but the court was not re- 
quired to pass upon that question in deciding the case. The 
testimony in that case showed that the insured, at the time of 
obtaining the policy, did not own the fee of the property, but 
simply held it by a land contract; that previous to the fire the 
contract had been reassigned to the owner of the fee, who had 
deeded the property to others, whose title in fee had been re- 
corded, therefore the action of the circuit judge in holding that 
there had been such a material change in the interest of the in- 
sured as avoided the policy was sustained. Dull vs. Royal Ins. 
Co., 159 Mich. 671, 124 N. W. 533, went no further than to hold 
that a policy was void because the insured, at the time the policy 
was issued, was not the sole and unconditional owner as repre- 
sented. The question before us is not foreclosed by any previous 
decisions in this court. 

In Garner vs. Milwaukee Mech. Ins. Co., 73 Kan. 127, 84 
Pac. 717,4 L. R. A. (N. S.) 654, 117 Am. St. Rep. 460, 9 Ann. 
Cas. 459, a forfeiture was refused under a policy containing a 
forfeiture clause, identical with the one before us, where the 





1066 Insurance Law Journal. [June, 1912. 


insured held the legal title and possession of the property, al- 
though he had given an executory contract to sell and had been 
paid the full purchase price. It was there said: “It has been 
held that an executory contract to convey insured real estate does 
not operate as a forfeiture of the policy under a provision that 
it should be void ‘if the interest of the assured be or become other 
than the entire, unconditional, unincumbered and sole ownership 
of the property’ (Ark. Fire Ins. Co. vs. Wilson, 67 Ark. 553 
[55 S. W. 933, 48 L. R. A. 510, 77 Am. St. Rep. 129] ; Franklin 
Ins. Co. vs. Feist, 31 Ind. App. 390 [68 N. E. 188]) ; or where 
the condition of the policy is that it shall be void in case ‘the 
property be sold or transferred or any change take place in the 
title or possession’ (Browning vs. Home Ins. Co., 71 N. Y. 508 
[27 Am. Rep. 86]) ; or ‘if any change take place in the interest, 
title, or possession of the subject of insurance’ (Erb vs. Ins. Co., 
98 Iowa, 606 [67 N. W. 583, 40 L. R. A. 845]; Ins. Co. vs. 
Tompkies & Co., 30 Tex. Civ. App. 404 [71 S. W. 812]).” 


In disposing of this case we are not required to either reject 
the above rule or recognize it as an inflexible one of universal 
application. In fire insurance the moral hazard, as well as the 
physical is recognized as an important factor. The legitimate 
object of, and primary reason for, the restrictive clauses in a 
policy is the protection of the insurer against risks materially 
different from those undertaken at the time of issuing the policy. 
To that end the insurer is entitled to insist on a continuance of 
the personal vigilance, possession, supervision, control, care, and 
moral responsibility in relation to the property stipulated in the 
contract. In this case the insured was an estate, and the con- 
tract must be presumed to have been made with reference to the 
usual changing conditions of property in the hands of an ad- 
ministrator, passing through probate. At the time of the fire, 
it was yet in his hands, passing through probate, and the legal 
title was in the estate, which yet had an insurable interest in ex- 
cess of the loss. The legal title, possession, care, custody, and 
moral and physical hazard were unchanged. 

[5] Forfeiture is a mixed question of law and fact. The pro- 
visions of a policy against a change of interest are to be con- 
strued with reference to both the circumstances of the case and 
the object of the clause, and with strictness against the insurer. 
The parties must be presumed to have contracted with reference 
to the known facts. Defendant knew it was insuring an estate 
in the hands of an administrator, and therefore one which was 
passing through the probate court. The insured, being an estate, 
still having an insurable interest in the property, with legal title 
and possession, under the same caretaker and maintaining the 
same physical conditions, we are constrained to hold that the 
restrictive clause was not so violated as to work a forfeiture. 

The learned circuit judge was not in error in finding, “under 
the facts stipulated neither the moral nor physical hazard of the 
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risk was increased,” and his judgment construing the contract 
in favor of indemnity and against forfeiture is affirmed. 

Moore, C. J., and Brooke and Stone, JJ., concurred with 
Steere, J. McAlvay, Blair, and Ostrander, JJ., concurred in the 
result. 


+ 


SUPREME JUDICIAL COURT OF MAINE 


CARLETON 


vs. 


PATRONS’ ANDROSCOGGIN MUT. FIRE INS. CO* 


ACCEPTANCE OF APPLICATION—NECESSITY. 


A policy of insurance is a contract founded on a proposal on one side 
and an acceptance on the other; and it does not become operative 
as a contract until the application is accepted. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


FIRE INSURANCE—ACTIONS—RECOVERY. 


Where insured in a fire policy sued on the policy for a loss occurring 
after its issuance, he could not rely on the personal assurance of an 
officer of insurer to protect him until.a decision on the application. 


-~ = cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
45. 


FikE INSURANCE—FALSE REPRESENTATIONS. 


A representation in an application for a fire policy that the statements 
therein are true must be true at the time the application is accepted 
and the contract of insurance completed by the issuance of a policy, 
so that where the applicant represented that other insurance would 
expire on a designated date, which was before the acceptance of the 
application, and thereafter and before the acceptance of the applica- 
tion he procured other insurance without knowledge of insurer, the 
representation was not true at the time of the acceptance of the 
application, and the policy was invalid. 


(For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § 288.) 


MISREPRESENTATIONS—WAIVER. 


Where a fire policy, stipulating that it should be void if insured had other 
insurance, was issued on an application specifying when other insur- 
ance would expire, which was prior to the date of the policy, and no 
officer or agent of insurer had any knowledge of additional insurance 
procured by insured subsequent to the application and before the is- 
suance of the policy until after a fire, the mere fact that insured 
expressed to the soliciting agent at the time of the application an 
intention to obtain other insurance, and that the agent said that if 
insured was not satisfied with the size of the policy he could get 
other insurance, was not a waiver by the insurer of the stipulation 
against other insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035; Dee. 
Dig. § 388.) 
* Decision rendered, March 25, 1912. 82 Atl. Rep. 649.. 
Vol. XLI.—67. 
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FIRE INSURANCE—STIPULATION—ESTOPPEL. 
The insurer was not estopped thereby from relying on the invalidity of 
the policy because of the other insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035; 
Dec. Dig. § 388.) eis 


FIRE INSURANCE—WAIVER. 

Where a mutual fire policy, stipulating that it should be void if insured 
had other insurance, was invalidated by insured procuring additional 
insurance subsequent to his application, which recited the date of the 
expiration of other existing insurance, and before the acceptance of 
the application, insurer, having no knowledge of the additional in- 
surance until after a loss, did not by inadvertently levying an as- 
sessment on insured’s premium note waive its defense or a ratification 
of the act of insured in procuring the additional insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-907; 
Dec. Dig. § 377.) 


sae”. eeaetealiiadalaainacaiaael AGAINST OTHER INSUR- 


A fire policy stipulating that it shall be void if, insured “now has or 
shall hereafter make any other insurance * * * without the as- 
sent * * * of the company” is invalidated by the act of insured 
in procuring, after the date of his application, other insurance with- 
out the knowledge of insurer or any of its officers or agents. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


FIRE INSURANCE—INVALIDITY IN PART. 
A fire policy on a building and furniture therein is void in its entirety if. 
void on account of prior insurance on the building. 


(For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § 288.) 


Appeal from Supreme Judicial Court, Oxford County. 

Assumpsit by George E. Carleton against the Patrons’ Andros- 
coggin Mutual Fire Insurance Company on a fire policy. The 
case, at the conclusion of the evidence, was reported to the law 
court for determination. Judgment for defendant. 

The plea was the general issue, with brief statement alleging in 
substance that the policy was rendered void because of misstate- 
ment of material facts in the written application for the policy, 
and also because of a prior valid insurance on the property when 
the policy in suit was issued, etc. 


Argued before Whitehouse, C. J., and Cornish, King, Bird, 
Haley, and Hanson, JJ. 


Arteas E.. Stearns, for Plaintiff. 
Joun A. Morri.u, for Defendant. 


WuirtEnouse, C. J. 

This is an action upon a policy of fire insurance bearing date 
July 1, 1910, but actually issued by the defendant to the plaintiff 
July 25, 1910, in the form prescribed by law for the Maine stand- 
ard policy, with a rider attached thereto. It contains the follow- 
ing: stipulation: “This policy shall be void if any material fact! 
or circumstance stated in writing has not been fairly represented_ 
by the insured; or if the insured now has or shall hereafter make 
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any other insurance on the said property, without the assent in 
writing or in print of the company.” 

Two defenses to this action are interposed by the defendant, 
first, that the policy was rendered void by misstatement of ma- 
terial facts contained in the written application signed by the 
plaintiff, and second, that by a stipulation in the policy itself it 
was rendered void by a prior valid insurance policy in the Con- 
necticut Fire Insurance Company existing when the application 
for the policy in suit was accepted. The case comes to the law 
court on report. 

The following facts are either established by agreement of the 
parties or by satisfactory evidence in the case. July 1, 1910, the 
plaintiff made a written application to the directors of the de- 
fendant company through W. M. White, its licensed agent, for 
an insurance of $1,550 upon the property described in the policy, 
and at the same time executed a premium note to the company 
for the sum of $77.50, but the application was returned by the 
secretary for the reason that in his opinion the amount of in- 
surance named was excessive. 

July 6, 1910, the plaintiff made an amended application to the 
directors of the company for an insurance of $1,050 upon the 
same property and at the same time reduced the amount of the 
premium note to $52.50; both application and premium note be- 
ing redated July 6, 1910, and the receipt of this revised applica- 
tion and premium note was duly acknowledged by the secretary 
of the company in a letter to the agent, White, dated July 9, 
1910, in which he said: “I will refer George E. Carleton’s ap- 
plication to the directors on the 25th and I think it will be ac- 
cepted in its present form, but am not sure. We will protect 
until they decide and I notify him.” 

At the next regular meeting of the board of directors held 
July 25, 1910, the plaintiff’s application with others was ac- 
cepted, and soon after the policy of insurance in suit was issued 
and forwarded to the plaintiff by mail. 

In the application of July 6th were the following question and 
answer, namely: “Q. Is there any other insurance on this prop- 
erty, if so, give name of company and amount? A. $1,000, ex- 
pires next Friday, Connecticut Fire Insurance Company.” 

Thereupon the following covenant is appended to the applica- 
tion: “I hereby covenant to and agree to and with the said 
company that the foregoing is a just, full, and true exposition of 
all the facts and circumstances in regard to the condition, situa- 
tion, value, and risk of the property to be insured so far as the 
same are known to the applicant and are material to the risk.” 

July 15, 1910, the plaintiff obtained a policy of insurance 
through the local agent at Rumford Falls, of the Connecticut Fire’ 
Insurance Company for $1,250 upon the same buildings de- 
scribed in the policy in suit without disclosing to that agent the’ 
pendency of his application to the defendant company, and this 
policy was held by the plaintiff August 8, 1910, when the plain- 
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tiff’s buildings were destroyed by fire. The Connecticut Com- 
pany at first denied their liability on the plaintiff’s policy claiming 
that the other insurance had been obtained by the plaintiff with- 
out the knowledge or consent of that company or its agent, but 
later, without admitting their liability, the company paid to the 
plaintiff the sum of $700 as a compromise. It satisfactorily ap- 
pears from the testimony that no officer or agent of the defend- 
ant company had knowledge of the Connecticut policy until after 
the fire. It also appears from the plaintiff’s own testimony that 
the secretary’s letter to Mr. White of July 9th, in which he 
stated that the plaintiff’s application would be referred to the 
directors on the 25th, was read to the plaintiff July 14, 1910. 
At their next regular meeting August 29, 1910, the directors of 
the defendant company discussed the plaintiff’s loss, and the 
next day the secretary notified him that the company denied its 
liability for the loss of his buildings. 


It appears that, in making an assessment of 5 per cent on 
premium notes, the plaintiff’s note was included and that he was 
notified that an assessment of $1.67 had been made on his note. 
This assessment the plaintiff paid on the fifth of the following 
October, but it was claimed on the part of the defendant that the 
plaintiff’s premium note was erroneously included in the assess- 
ment through inadvertence, and on November 2, 1910, the cash 
premium, premium note, and assessment were returned to the 
plaintiff by the defendant company. 

It is not in controversy that, in an interview with the agent, 
White, before the policy in suit was actually issued July 25th, 
the plaintiff stated to the agent that he did not think $1,050 was 
enough, and that he was going to Rumford and get some insur- 
ance up there, and that the agent told him if he was not satis- 
fied with that amount he could get more insurance in some 
other company the same as he himself had done. But the plain- 
tiff admits that, at the time of the application for the policy in 
suit was filled out, the agent suggested to him that he should 
state when his former Connecticut policy expired, and told him 
that the company would want to know about that other insur- 
ance, and when it expired. 

It has been seen that the question of the acceptance of the 
plaintiff’s revised application of July 6th, for the policy in suit, 
was referred to the decision of the directors of the defendant 
company at their meeting of July 25th, and that the plaintiff was 
duly informed on July 14th that it would not be accepted until 
the 25th, if at all; and it is not in controversy that the application 
was not accepted until July 25th, and that the policy was not in 
fact made out and delivered to the plaintiff until a short time 
thereafter. 

[1] It is obviously unnecessary to cite authorities in support of 
the proposition that upon the facts above stated there could be 
no perfected contract of insurance between these parties until 
the plaintiff's application was accepted by the directors of the 
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defendant company, although the policy, which was actually 
made after July 25th, bears date July 1st. A policy of insurance 
is a contract between the parties, and, like all other contracts 
founded upon a proposal on one side and acceptance on the 
other, it does not become operative as a complete and valid con- 
tract until the application for it is accepted. Wood on Fire 
Insurance, § 6 et seq.; May on Insurance, § 49 et seq.; Wainer 
vs. Milford Fire Ins. Co., 153 Mass. 339, 26 N. E. 877, 11 L. R. 
A. 598; Allen vs. M. M. Acc. Ass’n, 167 Mass. 18, 44 N. E. 1053; 
Hoyt vs. M. B. Ins. Co., 98 Mass. 539; Markey vs. M. B. Ins. 
Co., 103 Mass. 78. 

[2] But it appears that in his letter of July 9th, respecting the 
probable action of the directors upon the application of the plain- 
tiff, the secretary of the company wrote, “We will protect until 
they decide and I notify him”; and it is contended by counsel 
that “the plaintiff had a right to rely upon this representation 
that from that time he was insured as fully as if he had the 
written policy in his possession.” But it is important to remem- 
ber that the plaintiff’s loss did not occur between the date of the 
application and the time of its acceptance, but after its approval 
by the directors on July 25th, and after the delivery of the policy 
to the plaintiff. Whether the secretary’s assurance of protection 
in the meantime would have created any liability on the part of 
the company for a loss which occurred before the company’s 
acceptance of the application and delivery of the policy is a 
question not now before the court. The plaintiff has declared 
upon a policy of insurance which could not take effect as a com- 
plete contract until July 25th, and he must recover, if at all, 
upon that contract, and not upon the personal assurances of the 
secretary prior to that time, with reference to the possible con- 
tingency of a loss occurring before the acceptance of the ap- 
plication and issuance of the policy. 

[3] The covenants and representations contained in the appli- 
cation of July 6th have already been recited in the statement of 
facts, and it has been seen that, when the application was made, 
the agent called the plaintiff’s attention to the question and an- 
swer in regard to other insurance and stated to him that the 
directors would wish to know about other insurance. It was 
necessary that such representation in the application should be 
true at the time when the application was accepted and contract 
completed. 

In May on Insurance, § 190, p. 385 (4th Ed.), it is said: 
“A representation is a continuous statement from the time it is 
made during the progress of the negotiations, and down to the 
time of the completion of the contract; so that though in point 
of fact the representation be true when actually made, yet, if 
by some change intervening between that time and the time of 
completion of the contract it then become untrue, it will avoid 
the contract, if the change be material and to the prejudice of 
the insurers, or be such as might probably influence their opinion 
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as to the advisability of accepting the risk. The law regards it 
as made at the time the contract is entered into. And the same 
rule applies in case of concealment.” See, also, Piedmont & 
Arlington Ins. Co. vs. Ewing, P. & A. Ins. Co., 92 U. S. 377, 
23 L. Ed. 610; Blumer vs. Phoenix Ins. Co., 45 Wis. 622. 


[4,5] In the case at bar the plaintiff’s representation in regard 
to other insurance in his application of July 6th, which he cove- 
nanted to be a full and true exposition of all the facts, etc., was not 
a full statement in regard to other insurance on July 25th when 
his application was accepted and the contract made, for the 
reason above stated that in the meantime, namely, July 15th, the 
plaintiff had procured other insurance on the same buildings for 
$1,250 in the Connecticut Fire Insurance Company without the 
knowledge of the defendant company, and was still the holder 
of that policy at the time of the fire on August 8th. The con- 
tract made with the defendant company applied to a risk materi- 
ally different from that described in the plaintiff’s application. 
The minds of the parties did not meet in mutual understanding 
of the situation existing at the time the application was accepted, 
and the policy never became a valid contract between the parties. 
The fact that the feasibility of procuring further insurance was 
mentioned between the plaintiff and the agent, and that the 
plaintiff expressed an intention to obtain other insurance, will 
not constitute a waiver or estoppel on the defendant; it being ad- 
mitted that no officer or agent of the company had any knowledge 
until after the fire that the plaintiff had in fact obtained other 
insurance. Schenck vs. Insurance Co., 24 N. J. Law, 447; Gray 
vs. Germania Fire Ins. Co., 155 N. Y. 180, 49 N. E. 675; Stone 
vs. Howard, 153 Mass 475, 27 N. E. 6, 11 L. R. A. 771; Parker 
vs. Rochester Ger. Ins. Co., 162 Mass. 479, 39 N. E. 179; 2 May 
on Ins. p. 1183, note “a.” 

[6] Nor did the assessment by the directors of 5 per cent on 
the plaintiff's premium note constitute sufficient evidence of 
either a waiver or ratification on the part of the company. The 
defendant’s claim that the plaintiff’s note was inadvertently in- 
cluded in the assessment is rendered probable by the fact that the 
plaintiff's claim for insurance was rejected at the same meeting, 
and that his assessment of $1.67, the cash premium and pre- 
mium note, were subsequently returned to the plaintiff. But, in 
any event, it has been frequently held that a premium note, 
given on a policy which does not become operative, cannot be 
enforced, and it is not even necessary for the company to make a 
formal declaration that the note is void. 2 May on Insurance, 
§ 345, p. 750; Betcher vs. Capital Fire Ins. Co., 78 Minn. 240, 
80 N. W. 971. And in this state it has been frequently held that 
when the note was originally valid, and the policy was rendered 
void by a subsequent breach, a subsequent assessment is no 
waiver of the breach. Knowlton vs. Insurance Co., 100 Me. 
481, 62 Atl. 289, 2 L. R. A. (N. S.) 517, and cases cited; Towle 
vs. Insurance Co., 107 Me. 317, 78 Atl. 374. 
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[7] But the stipulation in the policy itself that it shall be void 
“if the insured now has, or shall hereafter make, any other in- 
surance. on the said property without the assent in writing or 
in print of the company,” constitutes another insuperable ob- 
jection to the maintenance of this action. At the time the plain- 
tiff’s application of July 6th was accepted by the defendant com- 
pany, it has been seen that the plaintiff in fact had other valid 
insurance to the amount of $1,250 in the Connecticut Fire In- 
surance Company, which he had procured on July 15th, and that 
no officer or agent of the defendant company had any knowledge 
of such prior insurance until after the fire. 

Upon this state of facts under such stipulation, the plaintiff’s 
policy in the defendant company, if otherwise operative, was 
rendered void by the existence of a prior valid insurance. Lind- 
ley vs. Union Ins. Co., 65 Me. 368, 20 Am. Rep. 701; Bigelow 
vs. Insurance Co., 94 Me. 39, 46 Atl. 808. The last-named case 
is cited by counsel as authority for the plaintiff, but it distinctly 
appears that the agent of the Imperial Insurance Company, one 
of the companies involved in that case, had knowledge of the 
fact of the prior insurance there in question, admitted its lia- 
bility, and paid its proportion of the loss, and it was properly 
held upon these facts that that company had waived the stipu- 
lation in this policy in regard to the assent in writing. On the 
other hand, it appears that the defendant company in that case 
had no knowledge of a prior insurance in the Imperial Company, 
and, there being no stipulation in the policy permitting other 
insurance, judgment was rendered for the defendant. 

[8] It is also familiar law that such a contract of insurance 
is entire, and, if void on account of prior insurance on the 
buildings and insurance on the furniture, cannot be recovered. 
Day vs. Charter Oak Ins. Co., 51 Me. 91; Doloff vs. Insurance 
Co., 82 Me. 266, 19 Atl. 397, 17 Am. St. Rep. 482. 

The certificate must accordingly be judgment for the defend- 
ant. 


ore 


SUPREME COURT OF NEW YORK. 
APPELLATE DIVISION, First DEPARTMENT. 


UNTERBERG 
vs. 


ELDER* 


POWER OF ATTORNEY—JOINT AND SEVERAL POWER. 

A power of attorney by underwriters, “parties of the first part,” to three 
attorneys, “parties of the second part,” which recites that it is made 
by and between each of the parties of the first part and by and be- 
tween each of the parties of the second part, and which authorizes 


* Decision rendered, March 22, 1912. 134 N. Y. Supp. 242. 
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the attorneys to issue fire policies, etc., gives to the attorneys a joint 
and several power to issue policies, and a policy issued by two of 
them is binding. 
(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 74.) 
Ingraham, P. J., dissenting. 


Appeal from Appellate Term. 


Action by Israel Unterberg against Robert H. Elder. From 
a determination of the Appellate Term (72 Misc. Rep. 363, 130 
N. Y. Supp. 166), reversing a judgment of the Municipal Court 
for plaintiff and ordering a new trial, he appeals. Reversed, 
and judgment of Municipal Court affirmed. 

See, also, 131 N. Y. Supp. 1126. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


WENDELL P. Barker, for Appellant. 

MICHAEL F. O’BRIEN, for Respondent. 

Scorr, J. 

This is an action to charge defendant as an underwriter upon 
a so-called Lloyds policy of fire insurance issued by Jefferson 
D. Bremer and Charles E. Ring, doing business under the firm 
name of Bremer, Fiske & Ring, acting or claiming to act as 
attorneys in fact for defendant, and twenty-nine other underwrit- 
ers at “New York & New England Underwriters at Lloyds of 
New York City.” 

Plaintiff has complied with the requirements of the policy in 
so far as to obtain a judgment against the attorneys, and, having 
failed in obtaining satisfaction of that judgment, now sues the 
individual underwriters for whom the attorneys purported to act. 
The defense turns upon a single point. The authority of the 
attorneys to act for the individual underwriters is contained in 
a power of attorney signed by the several underwriters. The 
power executed by defendant appoints three persons attorneys 
for him, to wit, Charles E. Ring, John A. Fiske, and J. D. 
Bremer; whereas, as has been said, the policy upon which suit 
is brought was executed by only two, to wit, Ring and Bremer. 
The defendant’s contention is that the power was a joint power 
to these individuals which cannot be executed by less than all, 
and consequently that he is not liable upon a policy executed by 
only two of his attorneys. 

[1] It is undoubtedly the general rule that a power of attorney 
given to two or more individuals will be presumed to be joint, 
unless the principal had indicated a different intention. Hawley 
vs. Heeler, 53 N. Y. 116. 

[2] The power of attorney in the present case consists of: 
(1) A statement of the parties to the power; (2) certain pre- 
ambles describing the nature of the business to be done and the 
reasons why the subscribers have appointed attorneys in fact; 
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and (3) 20 clauses setting forth the powers, duties, and ob- 
ligations of the parties. 

In these twenty clauses, which the Appellate Term describes 
as the operative clauses of the contract, the attorneys are al- 
ways spoken of and referred to collectively, and, if the contract 
consisted only of these clauses, there would be much ground for 
the defendant’s contention. It is plain, however, that when the 
contract, in its operative clauses, speaks of the “attorneys” as 
authorized to do certain things, including the issuance of pol- 
icies, the reference is to the attorneys mentioned and described 
in the first clause of the contract which ‘specifies and defines the 
parties to the power. The document, although the particular 
copy in evidence is signed only by defendant and the attorneys, 
is drawn as if it was to be signed by all the subscribers. Its 
first clause reads as follows :— 

“Agreement made and entered into this 7th day of July, 1902, 
by and between the underwriters or subscribers at the New York 
& New England Underwriters at Lloyds of New York City, 
parties of the first part, and Charles E. Ring, John A. Fiske and 
J. D. Bremer, subscribers, underwriters and attorneys at New 
York & New England Underwriters at Lloyds of New York City, 
parties of the second part, and by and between each of the par- 
ties of the first part, and by and between each of the parties of 
the second part.” 

The significant words in this clause are those which I have 
italicized, and which appear to be devoid of meaning and sig- 
nificance, unless they be construed to mean that each subscriber 
creates each attorney his attorney to act as authorized by the 
whole agreement, thus granting a joint and several power to the 
three persons named as attorneys. If this be the true meaning 
of the clause, as we consider that it is, it follows that the powers 
given in the later clauses of the document to the “attorneys” 
are intended to be given to them jointly and severally, and may 
be effectually exercised by less than the whole number. This 
is not a case of controlling clear operative clauses by an ambigu- 
ous recital, but a construction of an entire contract so as to give 
effect to the apparent intention of the parties. This, as we under- 
stand, is in accord with the construction given to the same power 
of attorney by the Appellate Division in the Second Department. 
Keuthen vs. Elder, 129 App. Div. 921, 114 N. Y. Supp. 1132. 

It follows that the determination of the Appellate Term must 
be reversed, with costs in this court and in the Appellate Term, 
and the judgment of the Municipal Court affirmed. 

Laughlin, Clarke, and Miller, JJ., concur. 


INGRAHAM, P. J. (dissenting. ) 

I do not concur in the reversal of this judgment. The power 
of attorney is in the form of an agreement made between the 
underwriters who were the parties of the first part and the three 
attorneys who were the parties of the second part, and the agree- 
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ment was made “by and between each of the parties of the first 
part, and by and between each of the parties of the second part,” 
thus imposing an individual obligation upon each of the parties 
to the agreement which would be several as well as joint. When, 
however, it comes to the agreement part of the instrument, there 
is nothing to indicate that the parties intended that any one of 
the attorneys could act for and on behalf of the principals. Thus 
it is provided :— 

“First. The parties of the first part shall, as attorneys for 
and in behalf of the subscribers and underwriters, * * * 
do a fire insurance business principally and all other form and 
kind of insurance by law permitted, which the said parties of the 
second part (the attorneys) may deem profitable, safe and 
prudent.” 

And in each one of the subsequent provisions where the at- 
torneys are authorized to bind the principals they are described 
as the parties of the second part, and the authority which is 
given to the attorneys is always conferred upon the three in- 
dividuals named as the attorneys. When, however, the instru- 
ment speaks of the principals, it in each case describes them 
as individuals and not collectively. Thus in the fourth provision 
it is provided :— 

“The said subscribers, each for himself, agrees to pay,’ 

The fifth provision provides that :— 


“Each of the parties of the first part (the principals) hereby 
authorize and empower the parties of the second part (the 
agents) to do and perform for them and in their stead and in 
the name of the New York & New England Underwriters at 
Lloyds of New York City, any and every act or acts in relation 
to the writing, signing, renewing and endorsing any policy or 
contract of insurance accepted by them as attorneys for the New 
York & New England Underwriters at Lloyds of New York 
City, and to do and perform all acts and things necessary 
for the proportion of the business of the said New York & New 
England Underwriters at Lloyds of New York City, which 
either of the parties of the first part could for himself, herself 
or themselves perform, giving to the said parties of the second 
part as attorneys in fact of the parties of the first part full 
power and authority therefor.” 

I think that the whole agreement shows plainly upon its face 
that there was no authority conferred upon any one of these 
agents to contract on behalf of the principals, but the authority 
was vested in the three agents authorizing them to make a con- 
tract which would be binding upon the principals. There was 
no evidence in the record to show why all three of the agents did 
not act on behalf of the principals in making the contract sued 
on, and it seems to me that the principals had the right to the 
judgment of each of the agents, and that unless all three of them 
agreed as to placing insurance no valid contract of insurance was 
made. 


’ 


etc. 
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I therefore think the court below was right in refusing to 
enforce the contract, and that the determination should be af- 
firmed, with costs. 


SS 


SUPREME COURT OF ARKANSAS. 


QUEEN OF ARKANSAS INS. CO. 
vs. 


MILLHAM-* 


ACTION ON POLICY—STATUTORY PENALTY. 


Where an insured made the necessary proof of loss under a fire policy 
and in an action upon the policy for the sum found due and agreed 
to be paid by an adjuster of the company admitted the truth of a 
part of the defense setting up as a counterclaim a note given for a 
premium, and the cause went to trial on pleas setting up a breach of 
certain conditions of the policy, an assessment of the penalty of 12 
per cent and attorney’s fees, provided by Acts 1905, p. 308, for a 
wrongful refusal to pay an amount due under a policy, was proper. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Grant County; W. H. Evans, 
Judge. 

Action by J. W. Millham against the Queen of Arkansas Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

Acts 1905, p. 308, provides that, in case of a loss under an in- 
surance policy, a failure to pay the same within the time speci- 
fied in the policy, after demand, shall render the company liable 
to pay the insured 12 per cent damages upon the amount of such 
loss in addition thereto, together with all reasonable attorney’s 
fees for the prosecution and collection of such loss. 


MANNING & EMERSON and A. W. FILEs, both of Little Rock, 
for Appellant. 

J. W. MitLHaM, pro se. 

Hart, J. 

Appellee had his stock of goods insured by the appellant for 
$500; on June 2, 1910, while the policy was still in force the 
goods were destroyed by fire. Appellee made the necessary 
proofs of loss and forwarded them to appellant; appellant’s ad- 
juster after making the necessary investigation agreed to pay the 
appellee the sum of $423.36 in settlement of the loss. Subse- 
quently appellee made demand upon the appellant for the pay- 
ment of this sum, and, upon refusal of the appellant to pay the 
same, instituted this action to recover it. 


* Decision rendered, March 18, 1912. 145 S. W. Rep. 540. 
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Appellant answered, denying that it owed appellee the amount 
claimed by him, and as further defense set up a breach of cer- 
tain conditions of the policy. Subsequently appellant filed an 
amendment to its answer in which it alleged that the appellee 
owed it the sum of $12 and the accrued interest for a part of the 
premium for the policy sued on, and asked that the same be 
allowed as a credit or set-off against any amount that might be 
found to be due appellee. Appellee then filed an amendment to 
his complaint, in which he admitted that he owed the appellant 
the premium note of $12 and interest and asked for judgment 
in the sum of $423.36 as the amount sued for. The jury returned 
a verdict for the sum of $423.36. The court then heard the testi- 
mony as to what a reasonable attorney fee would be in the case, 
allowed $85, and judgment was rendered accordingly. The case 
is here on appeal. 

There was no bill of exceptions filed in the case, and appellant’s 
counsel only ask for a reversal of the judgment on the ground 
that the court erred in allowing 12 per cent penalty and the at- 
torney’s fees under the statute. There was no error in this. 


The loss was adjusted and appellant agreed to pay appellee 
the sum of $423.36. It refused to pay the same after demand 
made therefor, and appellee instituted this action to recover 
it. Appellant answered denying owing the amount sued for, 
and setting up alleged breaches of the conditions of the policy. 

When appellant filed its amended answer and claimed as a 
set-off the amount due it by appellee on the premium note, ap- 
pellee at once conceded that the amount should be deducted 
from the amount sued for in his original complaint, and only 
asked judgment for the difference which was $423.36. If ap- 
pellant wished to avoid the penalty and attorney’s fee provided 
for in the statute, it should have offered to confess judgment for 
that amount, and thus have ended the suit. It did not do so, 
but elected to go on and contest the claim of the appellee on 
other grounds and thereby became liable for the penalty and at- 
torney’s fees provided for in the statute when appellee recovered 
the amount sued for. Industrial Mut. Ins. Co. vs. Armstrong, 
93 Ark. 84, 85, 124 S. W. 236; Pacific Mutual Life Ins. Co. vs. 
Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764; Home Fire 
Insurance Co. vs. Stancell, 94 Ark. 578-583, 127 S. W. 966. 


Judgment will be affirmed. 
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ZETNA INS. CO. of Hartrorp, Conn. vs. BANK OF 
BRUNSON. (No. 1,046.)* 


(United States Circuit Court of Appeals, Fourth Circuit.} 


INSTRUCTIONS—INCONSISTENCY. 


The court charged that one of the defenses was that the policy was void 
because no notice of loss was given,, that the requirement was rea- 
sonable, and that prompt notice of loss should be given. After stat- 
ing the testimony of plaintiff's cashier as to the giving of notice, 
and the agent’s reply, the court charged that it was for the jury to 
say whether that was sufficient, and whether the agent’s statement was 
a waiver of formal proof of.loss. The court also confirmed de- 
fendant’s request that under the policy the jury could not consider 
the question of waiver, except such as might be in writing and at- 
tached to the policy, and then charged that another defense was that 
there were no appraisers appointed, that the policy provided that in 
case of disagreement as to the amount of the loss there should be 
an appraisement, but that if defendant’s agent was satisfied that the 
loss was total, and the jury believed the building was of the value 
of $2,500 and that it was totally destroyed, and the use did not in- © 
crease the hazard, and the company was notified promptly of the 
loss, then they should find for plaintiff; otherwise, for the defendant. 
Held, that such instructions were inconsistent and erroneous, as cal- 
culated to mislead on the question of waiyer. _ 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 660.) 
* Decision rendered, Feb. 7, 1912. 194 Fed. Rep. 38s. 


SPRING GARDEN INS. CO. or PHILADELPHIA, PA. vs. 
WOOD er aL. (No. 1,043.)* 


(United States Circuit Court of Appeals, Fourth Circuit.) 


FIRE INSURANCE—OBLIGATION OF AGENT ISSUING POLICY 
FOR HIS OWN BENEFIT. 


An agent of a fire insurance company, who issues a policy to himself for 
his own benefit, must inform the company of the risk, including his 
ownership of the property, or the policy is not enforceable. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 
* Decision rendered, Feb. 14, 1912. 194 Fed. Rep. 660. 
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ALGASE CO. et at. vs. CORPORATION OF ROYAL EX- 
CHANGE ASSUR. or Lonpon, ENGLAND.* 


(Supreme Court of Washington.) 


FIRE POLICIES—FORFEITURE—MORTGAGE FORECLOSURE. 


A fire policy providing that it should be void if, with the knowledge of the 
insured, foreclosure proceedings should be commenced, and _ that, 
if with the consent of insured, an interest under the policy should 
exist in favor of a mortgagee, the conditions of the policy should 
apply, etc, and bearing an indorsement making any loss payable to 
the mortgagee subject to the conditions of the policy, was forfeited 
by institution of mortgage foreclosure by the mortgagee to whom 
the policy had been assigned. 


“ mt cases, see Insurance, Cent. Dig. §§ 794-822, 825-828; Dec. Dig. 
328. 


* Decision rendered, April 9, 1912. 122 Pac. Rep. 986. 


STATE ex REL. NORTH COAST FIRE INS. CO. vs. 
SCHIVELY, Insurance Commissioner.* 
(Supreme Court of Washington.) 


STATUTES—REGULATION—INSURANCE COMPANIES. 


Insurance Code (Laws 1911, c. 49) § 238, provides that it shall super- 
sede all prior acts on the subject of organization and government of 
insurance companies and insurance business, and that all prior acts 
are repealed. Section 20 declares that all domestic insurance com- 
panies then or thereafter formed, and every person doing insurance 
business in the state, and all such business, shall be subject to and 
governed by the act, etc. Held, that a domestic insurance company 
organized prior to the adoption of the act and authorized by its 
articles to issue fire and plate glass insurance was governed by the 
Code and, after its adoption, was only authorized to issue such in- 
surance as the Code provided, independent of its corporate articles. 


(For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig § 5.) 


CHARACTER OF INSURANCE—PLATE GLASS POLICIES. 


Insurance Code (Laws 1911, c. 49) § 83, classifies the various kinds of 
insurance; fire insurance being included in class 1, and plate glass 
insurance separately classified as class 7. Section 84, subd. I, pro- 
vides that no stock insurance company shall write insurance in the ’ 
class specified in section 83, subd. 1, enn having a capital stock to a 
specified amount, nor shall such company write insurance in any other 
class, except classes 2 and 13, nor in those, unless it shall have speci- 
fied additional capital. Held, that a pre-existing domestic fire in- 
surance company had no right to a license to issue plate glass in- 
surance under such sections, and this, notwithstanding section 79, 
providing that every domestic insurance company previously or- 
ganized at the time the act took effect should be recognized as an 


* Decision rendered, April 8, 1912. 122 Pac. Rep. 1020. 
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existing company, and should ‘have the right to continue such busi- 
ness under the provisions of the act, and should have two years in 
which to comply with the capital requirements. 


(For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.- 


————_——-$+@—____— 


KISSIRE vs. PLUNKETT-JARRELL GROCER CO.* 


(Supreme Court of Arkansas.) 


DEBTS SECURED—APPLICATION TO OTHER DEBTS—CON- 
SENT OF PARTIES. 


Where parties to a mortgage provide that any insurance on the poeee 
should be payable to the mortgagee, it in effect appropriates su 
proceeds to the payment of the mortgage debt, and the proceeds 
cannot be applied to any other debt without the consent of both 
parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


INDORSER OF NOTES SECURED BY MORTGAGE—APPLICA- 
TION OF SECURITY. 


Real estate was mortgaged as security for five notes and future indebted- 
ness, on the first three of which an indorser was surety, the mortgage 
providing that any insurance on the property should be payable to the 
mortgagee. After payment of two of the notes, the mortgagee re- 
ceived certain insurance money, part of which was applied to a sub- 
sequent indebtedness of the mortgagor, and the remainder credited 
on the third note, the other two notes remaining unpaid. Held, in 
an action against the indorser on the third note, that, as the maker 
had by the mortgage appropriated such insurance to the payment of 
the whole mortgage indebtedness, the surety was not entitled to have 
the whole insurance credited on the third note. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 
* Decision rendered, March 18, 1912. 145 S. W. Rep. 567. 


QUEEN OF ARKANSAS INS. CO. vs. BRAMLETT.* 


(Supreme Court of Arkansas.) 


ACTIONS—RECOVERY OF PENALTY AND ATTORNEY’S FEES. 


While under acts 1905, p. 308, which provides that in case of a loss under 
an insurance policy a failure to pay the same within the time speci- 
fied after a demand made shall render the company liable for 12 per 
cent damages and attorney’s fees, an insurance company cannot be 
penalized for resisting a demand made which upon the trial is de- 
termined to be unjust for its excessiveness; the mere fact that the 
insured was indebted to it on an independent contract which could 


* Decision rendered, March 18, 1912. 145 S. W. Rep. 541. 
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be set off would not justify the resistance of payment on the plea of 
a total nonliability and thereby relieve from the penalty fixed. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


ACTIONS—RECOVERY OF PENALTY AND ATTORNEY’S FEES. 


Where in an action on an insurance policy the insurer pleaded as a bar 
to recovery certain breaches of the contract and subsequently filed 
an amended answer pleading as set-off a note executed by the in- 
sured, an acknowledgement of such indebtedness by the plaintiff in 
effect reduced his demand by the amount thereof, and a recovery of 
the amount of the policy, less the note, would not put him in the posi- 
tion of having demanded morse than he was entitled to recover, so as 
to preclude upon a judgment in his favor, an assessment of attorney’s 
fees and penalty provided by Acts 1905, p. 308, for a wrongful refusal 
to pay the amount of a loss. 


(for other cases, see Insurance, Cent. Dig. §*1498; Dec. Dig. § 602.) 


DAHNKE-WALKER MILLING CO. vs. BLAKE, State 
Superintendent of Insurance.* 
(Supreme Court of Missouri, Division No. 1.) 


JUDGMENT ON POLICY—SUPERINTENDENT OF INSURANCE 
—PROCEEDS OF SECURITIES. 


Rev. St. 1809, § 8086, provides that a policyholder who has obtained a 
final judgment against an insurance company which is not appealed 
from and remains unpaid for sixty days may have execution and the 
State Superintendent of Insurance shall be required by the court to 
sell a sufficient amount of the securities of the company in his hands 
and to satisfy the same. Orders were issued by the court to the 
State Superintendent of Insurance upon two final judgments rendered 
against an insurance company. In obedience to such orders he sold 
all the securities in his hands, and the proceeds were insufficient to 
satisfy the two judgments. Held, that he was not liable as garnishee 
to a party obtaining a subsequent judgment. 


(For other cases, see Insurance, Cent. Dig. § 1795; Dec. Dig. § 673.) 


* Decision rendered, Feb. 29, 1912. Motion for rehearing overruled, 
March 209, 1912. 145 S. W. Rep. 438. 
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ACCIDENT. 


SUPREME COURT OF NEBRASKA. 


REDMAN 
vs. 


FIDELITY ACCIDENT INS. CO. (No. 16,645.)* 


FORFEITURE—NONPAYMENT OF PREMIUM. 


An acident insurance company received from its collector the amount of 
premium money due from a member for the renewal of monthly 
insurance. It appeared that the collector, pursuant to an agreement 
with the member, furnished the money on the pay day, placed it in 
a separate fund with that collected from other members, and re- 
mitted the whole amount to the company at the usual time. The 
company, having heard of the death of the insured before the re- 
ceipt of the money from the collector, retained the premium money 
of all except the deceased member, which it attempted to return to 
the collector by check. Held, that it was immaterial who furnished 
the money, and that, under these facts, the insurance was in force 
at the time of the death of the insured. 


= oer cases, see Insurance, Cent. Dig. §§ 913, 916-924; Dec Dig. 
360. 


Appeal from District Court, Boone County; Hanna, Judge. 

Action by Sarah Redman against the Fidelity Accident In- 
surance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Burkett, Wiison & Brown, for Appellant. 
H. C. Vat, and J. A. Price, for Appellee. 
LETTon, J. 

The plaintiff is the beneficiary under a policy issued by the 
defendant, an accident insurance company, to Charles C. Red- 
man, her son, who was killed in a railroad accident on the 7th 
day of October, 1908. The policy was issued on June 1, 1908. 
By its provisions the defendant “hereby insures Charles C. Red- 
man of St. Edwards, Nebraska, for the term of one (1) calendar 
months from noon, standard time, of the first day of June, 
nineteen hundred eight, and for such further periods of time 
stated in renewal receipts as the payment of premium specified 
therein will maintain this policy and insurance in force.” The 
question involved is whether this policy was in force at the time 
Redman was killed. The petition pleads the issuance of the 
— and renewal receipts extending the policy until October 
1, 1908. It is further alleged that on the 1st of October, 1908, 
one Frank Bruno, the defendant’s agent at St. Edwards for the 


* Decision rendered, March 26, 1912. 135 N. W.-Rep. 373. Syllabus 
by the Court. 


Vol. XLI.—68. 
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collection and transmission of assessments due from members 
in that vicinity, paid for Redman $1 for the renewal of the pol- 
icy for the month of October, 1908, that Bruno was accustomed 
to making such payment for members residing in that vicinity, 
and it was the custom of defendant to receive all such payments 
and extend the policies of all persons for whom payments were 
so made. The defense is that Redman defaulted in the payment 
of the premium due on October Ist, and that by such failure his 
certificate lapsed. 


Two assignments of error are presented: That the court 
erred in admitting the original answer of defendant in evidence; 
second, that it erred in giving the following instruction: “You 
are instructed that if you find from the evidence that Frank 
Bruno, pursuant to an agreement between himself and Charles 
C. Redman, took of his own money the amount of Charles C. 
Redman’s assessment for the month of October, 1908, and placed 
the same with the moneys paid by the other members of the 
defendant company, and credited the said Redman with the 
amount thereof on the 1st day of October, 1908, on the notice 
of assessment sent him by said company, and remitted all such 
moneys to the defendant company, and that the defendant re- 
tained all such moneys except that of said Redman, still such 
payment and remittance is payment by Redman, and on that 
issue your finding should be for the plaintiff.” 

We think it only necessary to notice the latter assignment. 
Mr. Bruno testified, in substance, as follows: “I was collector 
for the defendant company from about the Ist of June until 
November, 1908. The middle of the month before assessments 
became due I received a statement from the company stating 
those I was to collect from, and on the Ist of the month those 
that had not paid and were good fellows in town I paid their 
assessments. This money I placed in a fund by itself, and left 
it at home with my wife, and generally remitted to the company 
at Lincoln from the 5th to the 7th or 8th of the month. On 
October 1, 1908, I paid Redman’s assessment, marked it paid on 
the slip, and put the money by itself in the fund with the rest of 
it. Mr Redman told me any time he didn’t pay his assessment 
on the 1st of the month for me to pay it for him, and for me 
to call at the barber shop at any time, and he would pay it to 
me. It was in performance of that understanding I paid the 
money on the Ist of October, 1908. I didn’t see Redman on or 
after the 1st of October. About the 8th or 9th I sent the money 
in the fund to the defendant ange with all of the dues for 
all of the members at the same time. They kept the other money, 
and sent me a check for $1, refusing to accept Redman’s assess- 
ment.” Cross-examination: “Exhibit 2 is the list that I re- 
ceived from the defendant containing the names of the parties 
from whom to collect, and upon which I remitted for Mr. Red- 
man. ‘The entries thereon made in pencil, giving the date of 
October Ist and the amount of the assessment in each case, 
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were made on that day, October 1st. I sent Exhibit 2 to defend- 
ant by mail about the 7th or 8th of October, after I learned of 
the death of Redman. Didn’t notify them he was dead. I have 
the check of the company returned to me in my possession, not 
cashed.” 

For the defendant Mr. Corrick, its president, testified, in 
substance, that Bruno had no authority to make any other ar- 
rangement for the payment of the assessments than the receipt 
of the money; that he, Corrick, had no knowledge until the day 
before the trial as to the time of the payment of the October 
assessments, except the information contained in Exhibit No. 
2; that he received this on October 9, 1908, and at that time knew 
that Redman had already been killed; that he received $12.50 
at the same time and returned by check the $1 represented by 
Redman’s assessment. Exhibit No. 2 is as follows :— 


Fidelity Accident Insurance Company. 
Lincoln, Neb., September 19, 1908. 
Mr. F. M. Bruno, St. Edwards, Neb.—Dear Sir: Below is a 
list of members who have an assessment due October Ist. You 
are to detach and retain the duplicate sheet, sending in the orig- 
inal with amount collected less commission. 
a * * * * * * 


Name No. Amount. Date Paid. 
Bruno, F. M. 1480 1.00 Oct. 1, 1908. 
. * * * * 
Redman, Chas. E. 1490 1.00 Oct. 1, 1908. 
* + * * * « * 


The amounts of money paid and the date of payment as 
shown in the two columns above were written in pencil by 
Bruno. 

The insurance provided for by the contract is clearly term 
“insurance from month to month”; hence the policy expired by 
its terms, unless renewed on the first of each succeeding month, 
by the payment of the premium. The testimony of the collector 
is undisputed that on the 1st day of October he paid the amount 
due for the insured, placed it in a fund separate from his other 
money, and on that day marked the amount paid upon the list 
sent him. The company did not expect or require payment at its 
office in Lincoln on the 1st day of each month. The renewal 
receipts in evidence show they are dated after the time Bruno 
says he sent the money in August and September, and it re- 
tained all the money sent for October, except that sent for Red- 
man. This was evidently returned for the reason that Mr. Cor- 
rick had learned of Redman’s death before the money reached 
Lincoln. Under these circumstances, Bruno, after he had cred- 
ited Redman and had placed his premium money in a separate 
fund, became liable to defendant for the amount, as well as for 
that paid by the other members. The arrangement by which 
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Bruno paid the money for Redman and looked to Redman for 
repayment was a personal one. If the premium was in fact 
paid on October Ist, it was immaterial to the defendant com- 
pany who furnished the money to pay it. 1 Cooley Briefs on 
Law of Insurance, 484, and cases cited; Puls vs. Grand Lodge 
A. O. U. W., 13 N. D. 559, 102 N. W. 165. 

We are of opinion that the instruction complained of cor- 
rectly stated the law. Having reached this conclusion, it is un- 
necessary to consider the other assignments of error. 

The judgment of the district court is therefore affirmed. 

Reese, C. J., not sitting. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


BRYANT et AL. 


Us. 


CONTINENTAL CASUALTY CO* 


ACCIDENT INSURANCE—DEATH BY SUNSTROKE—“EX- 
TERNAL, VIOLENT, AND ACCIDENTAL MEANS.” 

The death of a person by sunstroke, caused by his exposure to the sun 
and humid atmosphere on a hot day while pursuing his usual avo- 
cation in his ordinary way, is not caused by sunstroke due to “ex- 
ternal, violent, and accidental means,” within an accident policy in- 
suring against death by sunstroke due to external, violent, and ac- 
cidental means. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2619, 2620.) 


Appeal from District Court, Harris County; Norman G. Kit- 
trell, Judge. 

Action by Mrs. Amelia Bryant and another against the Con- 
tinental Casualty Company. From a judgment for defendant, 
plaintiffs appeal. Affirmed. 


B. F. Louts, for Appellants. 
Manton Maverick, M. P. Cornetius, Ginn & JoNEs, and 


H. L. Stone, Jr., for Appellee. 
McMeans, J. 
This is a suit by the appellant Mrs. Amelia Bryarit upon a 


policy of accident insurance issued by the Continental Casualty 
Company, appellee, covering the life of her brother, Calvin R. 


* Decision rendered, March 4, 1912. Rehearing denied, March 14, 1912. 
145 -S. W. Rep. 636. 
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Perry, in her favor, in the principal sum of $2,000, insuring 
against death by sunstroke due to external, violent, and ac- 
cidental means. Her husband, Will Bryant, is joined pro forma 
as party plaintiff. The plaintiffs alleged that the insured, on 
the 3d day of August, 1910, and in the afternoon thereof, and 
from about 2 o’clock p. m. to about 4 o’clock p. m., was engaged 
in the performance of his duties as collector of accounts in the 
city of Houston; that upon said day he had an unusual amount 
of collecting to do, which occasioned unusual physical exertion 
by him; that upon said afternoon, and throughout said day, the 
sun’s rays were unusually warm and intense, and the atmosphere 
unusually humid, and the temperature in and around the city 
of Houston, where the said Calvin R. Perry’s duties required 
him to go, was unusually high, and upon said day and afternoon, 
while so engaged in the performance of his duties, he was ex- 
ternally, violently, and accidentally overcome by the heat, as 
aforesaid, and suffered an external, violent, and accidental sun- 
stroke, and as a result therefrom died on the following day, to 
wit, the 4th day of August, 1910, at about 6 o’clock a. m.; that 
such exertion and unusual temperature, and consequent sun- 
stroke, was purely accidental, and could not have been antici- 
pated by the deceased. Plaintiffs alleged that at the time he 
was so stricken, and at his death, all premiums had been paid, 
and the policy of insurance was in full force and effect, and due 
notice and proof of death were given, and in due course demand 
for payment was made, which was more than thirty days prior 
to the filing of the suit; that the defendant company had failed 
and refused to make payment, and the plaintiff asked for dama- 
ges of 12 per cent and attorney’s fees. The defendant answered 
by general denial and by certain special pleas, the substance of 
which need not be stated. The case was tried by the court with- 
out a jury and resulted in a judgment for defendant, from which 
plaintiffs have appealed. 

Appellants by their first assignment of error complain of the 
action of the court in rendering judgment against them. By 
their proposition under this assignment they contend that the 
policy of insurance sued on, providing that the defendant com- 
pany would pay the principal sum of $2,000 in case of death 
from sunstroke due to external, violent, and accidental means, 
and it being agreed that the insured was overcome by the heat 
of the sun, or “suffered a sunstroke,” while walking about the 
streets of the city of Houston, and while making more collec- 
tions than usual, in his occupation of collector of accounts, and 
that the heat of the sun was more intense than usual at the time, 
and that he died from said sunstroke, such evidence shows 
death by sunstroke due to accidental means within the terms of 
the policy. 

The facts are without dispute. The policy of accident insur- 
ance sued on was issued by the appellee, Continental Casualty 
Company, dated June 14, 1910, insuring Calvin R. Perry, as 
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collector of accounts, in the sum of $2,000, naming his sister, 
Mrs. Amelia Bryant, as beneficiary. Part 6 of the policy re- 
lating to special accident indemnities reads as follows: “A. 
If sunstroke, freezing or hydrophobia, due in either case to 
external, violent and accidental means, shall result independ- 
ently of all other causes, in the death of the insured within 
ninety days from the date of exposure, or infection, the company 
will pay said principal sum as indemnity for loss of life.” 

The following agreement made by the parties, plaintiffs and 
defendant, was admitted in evidence: “On June 14, 1910, the 
deceased, Calvin R. Perry, held the policy of insurance on which 
this suit is brought, in the principal sum of $2,000, in the defend- 
ant company. That on August 3 and 4, 1910, the same was in 
full force and effect, that all premiums had been paid, and that 
the plaintiff is the beneficiary named in said policy. That on 
the afternoon of August 3, 1910, the deceased, Calvin R. Perry, 
was engaged in his occupation as a collector of accounts in the 
city of Houston, and was walking about the streets of this city, 
and in the course of his said occupation was walking and making 
more collections than usual. That he was overcome by the heat 
of the sun, which was more intense than usual on that afternoon. 
The temperature on top of the Stewart building, an eight-story 
building in the city of Houston; was 91 degrees at noon, 92 
degrees at 1 p. m., 95 degrees at 2 p. m., 96 degrees at 3 p. m, 
and 95 degrees at 4 p. m. That the deceased was overcome by 
the heat of the sun, or suffered a sunstroke, at about 3.30 p. m., 
on said August 3, 1910, and died from said sunstroke or over- 
heat from the sun at 6 a. m., August 4, 1910, independent of 
all other causes. That the temperature down on the streets of 
Houston was somewhat higher than on the top of the said 
Stewart building on said date. That the air was humid, such 
as is usual in the vicinity of Houston, on said date. Due proof 
of death and notice was given to the defendant company, in 
accordance with the terms of said policy.” 

The important question presented by this appeal is whether 
or not the death of the insured by sunstroke was due to acci- 
dental means. If it was, the law imports that his death was due 
to violent and external means. Paul vs. Trav. Ins. Co., 112 
N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; 
Healy vs. Mut. Acc. Ass’n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 
371, 23 Am. St. Rep. 637. All the authorities seem to agree 
that sunstroke is a disease. Dozier vs. Fidelity, etc., Co. (C. C.) 
46 Fed. 446, 13 L. R A. 114; Herdic vs. Maryland Casualty 
Co. (C. C.) 146 Fed. 396; Kerr on Ins. 384. The policy sued 
on is an ordinary accident policy, which by a special provision 
covers death from said sunstroke, although a disease, when pro- 
duced by external, violent, and accidental means. It is clear 
that the provision was not intended to cover sunstroke simply 
as such, and, in the absence of proof that the sunstroke which 
caused the death of the insured was due to some accident, plain- 
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tiffs were not entitled to recover. Anticipating this construction, 
plaintiffs undertook to allege and prove that the sunstroke suf- 
fered by deceased and from which his death resulted, was due 
to certain accidental agencies; that is to say, it was alleged and 
proven that upon the day he was stricken he had an. unusual 
amount of collecting to do, which occasioned unusual physical 
exertion by him, and the heat was unusually intense, and the 
atmosphere unusually humid, and that as the result of this un- 
usual condition of temperature and humidity, added to the extra 
physical exertion required in making an unusual number of col- 
lections, he was overcome by the heat and died from its effects. 
If a result is such as follows from ordinary means, voluntarily 
employed and in a not unusual or unexpected way, it cannot 
be called a result effected by accidental means. But if in the 
act which precedes the injury, something unforseen, unexpected, 
and unusual occurs which produces the injury, then the injury 
has resulted through accidental means. 1 Am. & Eng. Ency. 
of Law, p. 292; U. S. Mut. Acc. Ass’n vs. Barry, 131 U. S. 
100, 9 Sup. Ct. 755, 33 L. Ed. 60. 

There was no element of accident in the death of the insured 
further than that he was making more than a usual number 
of collections, and in doing this was overcome by the heat of 
the sun. In Dozier vs. Fidelity & Casualty Co., supra, it is 
said: “Thus disease or death engendered by exposure to heat, 
cold, damp, the vicissitudes of climate, or atmospheric influences, 
cannot, we think, properly be said to be accidental, unless, at 
all events, the exposure itself is brought about by circumstances 
which give it the character of accident. Thus, by way of il- 
lustration, if from the effect of ordinary exposure to the ele- 
ments, such as is common in the course of navigation, a mari- 
ner should catch cold and die, such death would not be acci- 
dental; although, if, being obliged by shipwreck or other 
disaster to quit the ship, and take to the sea in an open boat, 
he remained exposed to wet and cold for some time, and death 
ensued therefrom, the death might properly be held to be the 
result of accident.” 

Here the insured was pursuing his usual avocation in his 
usual and ordinary way. His exposure to the sun and humid 
atmosphere was not shown to be brought about by circumstances 
which gave it the character of accident. He simply was unable 
to withstand the heat and died from its effect. That his death 
from this cause alone, unaided by accident in bringing it about, 
was not insured against by the provision of the policy above 
quoted, is too clear for argument. Had it been intended to in- 
sure against sunstroke, as such, it would have been so provided 
in the policy in so many words, and all reference to external, 
violent, and accidental means would have been omitted. 

It would be useless to extend this opinion further; but we 
refer to the following authorities, in addition to those above 
cited, as sustaining our decision: 3 Joyce on Ins. § 2866; Feder 
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vs. Iowa, etc., Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 
3, 70 Am. St. Rep. 212; Fidelity, etc., Co. vs. Carroll, 143 
ed. 271, 74 C. C. A. goo, 5 L. R. A. (N. S.) 657, 6 Ann. 

Cas. 955; Schmid vs. Accident Ass’n, 42 Ind. App. 483, 85 N. 

E. 1032; Shanberg vs. Fidelity Co., 158 Fed. 1, 85 C. C. A. 

343, 19 L. R. A. (N. S.) 1206. 

We conclude that the judgment of the court below must be 
affirmed, and it has been so ordered. In view of this conclusion, 


the other assignments presented by appellants become immaterial. 
Affirmed. 


KANSAS CITY COURT OF APPEALS. 


MIssourRI 


NORMAN 
vs. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA+* 


CONTRACTS—APPLICATION. 


Where the application of one seeking membership in a fraternal accident 
insurance order provided that the insurer should not be liable for 
any injury or death happening prior to the receipt and acceptance 
of application and membership fee of the supreme committee of the 
order, the act of the secretary of the grand lodge of the state in ac- 
cepting the applicant as a charter member of the new lodge, and 
initiating him into the order, was not an acceptance of the application. 


(For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.) 


APPLICATION—ACCEPTANCE. 

Where a fraternal accident insurance company retained the premium paid 
by an applicant who died before receiving his certificate, and without 
knowledge of his death issued him a certificate making no offer to 
return the premium, there was an acceptance of the application. 

(For other cases, see Insurance, Cent. Dig. § 1851; Dec. Dig. § 713.) 


ACTIONS—EVIDENCE—SUFFICIENCY. 

In an action on a benefit certificate insuring the deceased from bodily 
injury and death from internal, violent, and external means, evi- 
dence taken with the presumption against suicide held sufficient to 
warrant a finding that the death was accidental. 

- _ cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. 

19. 


* Decision rendered, March 4, 1912. On motion for rehearing, April 
5, 1912. 145 S. W. Rep. 853. 
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On Motion for Rehearing. 
DENIAL OF LIABILITY—EFFECT. 
Where a fraternal accident insurance association denied all liability for 
an accident which caused the death of the insured, it thereby waived 


proofs of death and the benefit of a provision giving a stipulated time 
in which to make payment. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965, 1981; Dec. Dig. 
§§ 7890, 798.) : 


Appeal from Circuit Court, Vernon County; B. J. Thurman, 
Judge. 

Action by May B. Norman against the Order of United Com- 
mercial Travelers of America. From a judgment for plaintiff, 
defendant appeals. Affirmed conditionally on motion for re- 
hearing. 


M. T. JANuary, of Nevada, Mo. (Vorys, Sater, SEYMOUR 
& PrEasE, of St. Joseph, of Counsel), for Appellant. 
Scort & Bowker, of Nevada, Mo., for Respondent. 


Jounson, J. 
This suit is on a beneficiary certificate issued by defendant, 
a fraternal beneficiary association, to Neil R. Norman, who 
died at Nevada, August 22, 1910. Plaintiff was the mother of 
the assured and the beneficiary designated in its application. 


A trial of the issues resulted in a verdict and judgment for 
plaintiff, and the cause is here on the appeal of defendant. We 
shall dispose of questions of pleading and practice raised by 
defendant before reciting the facts of the case. 

Defendant demurred to the petition on the ground that it 
failed to state a cause of action. The court sustained the de- 
murrer, and plaintiff, with leave, amended the petition by inter- 
lineation. Defendant then renewed its demurrer, but the court 
overruled it, and defendant immediately filed answer interposing 
defenses we shall discuss later. Counsel for defendant argue 
that the last demurrer should have been sustained, but we do not 
sanction their contention. The amendment merely amplified the 
averment of one of the constitutive facts of the pleaded cause, 
and no doubt was prompted by an expression of the court to 
the effect that the averment stated a conclusion instead of a 
fact. We do not share this view, but hold that the original 
petition sufficiently alleged all of the constitutive facts of a good 
cause of action. 


[1] Moreover, by answering to the merits, defendant waived 
the demurrer and could not attack the petition on appeal except 
on the ground that it is so vitally insufficient that it cannot sup- 
port a verdict. Rev. Stat. 1909, § 2119; McIntyre vs. Insurance 
Co., 142 Mo. App. 256, 126 S. W. 227; Wyler vs. Ratican, 150 
Mo. App. 474, 131 S. W. 155. 


[2, 3] The events we have mentioned, i. e., the sustaining of 
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the first demurrer, the amending of the petition, the filing and 
overruling of the second demurrer, and the filing of the answer, 
occurred on the same day, and immediately after the answer was 
filed the court called the case for trial. Defendant filed an appli- 
cation for a continuance, and on the offer of plaintiff to admit 
that the witness, on account of whose absence the continuance 
was asked, would testify, if present, to the facts stated in the 
application, the court overruled the application and proceeded 
with the trial. Defendant contends this ruling was erroneous. 
The facts that the first demurrer was sustained and that plaintiff 
amended the petition of themselves did not give defendant a right 
to a continuance. The question of whether or not a continuance 
should be granted is one that is addressed to the sound discretion 
of the trial judge, and an appellate court will not interfere with 
the ruling unless it appears to have been an abuse of discretion. 
Rev. Stat. 1909, §§ 1950, 1960, 1961; Colhoun vs. Crawéord, 50 
Mo. App. 458; Brinkman vs. Luhrs, 60 Mo. App. 512; Keeton 
vs. Railroad, 116 Mo. App. 281, 92 S. W. 512; Peterson vs. 
Railway, 211 Mo. 498, 111 S. W. 37. 

It devolved on defendant to satisfy the court by affidavit or 
otherwise that on account of the amendment it could not go to 
trial. The amendment tendered no new issue, and the applica- 
tion disclosed no good reason for any unreadiness on the part of 
defendant. 

[4] But, if it had, the offer of plaintiff to admit the testimony 
the application stated defendant wished time to secure removed 
its ground for a continuance and justified the court in overruling 
the application. 

[5] Defendant is a fraternal beneficiary association organized 
under the laws of Ohio and licensed to do business in this state. 
Its membership is composed almost entirely of commercial 
travelers. It issues benefit certificates to its members, insuring 
them against accidental injury, and, in case of death caused by 
such injury, such certificate provides for the payment to the 
designated beneficiary of death benefits amounting to $6,300. 
A commercial traveler desiring to become a member of the order 
and thereby to secure a benefit certificate was required, by the 
rules of the association, to make written application to a local 
lodge, and his insurance would begin when his application had 
been accepted by the supreme lodge at Columbus, Ohio. In 
case there was no local lodge in a community, one could be es- 
tablished on the application to the grand lodge of this state of 
twelve or more commercial travelers for membership in the or- 
der and for a charter. The grand lodge passed on the appli- 
cations and, if the applicants were eligible, issued them a char- 
ter, initiated them into the order, and collected dues of $10 
from each charter member. Five dollars of each member’s 
dues was apportioned to the general fund, $2 to the indemnity 
fund, $2 to the widow’s and orphan’s fund, and $1 to the grand 
lodge of this state. 
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In August, 1910, sixteen commercial travelers, including Neil 
R. Norman, applied for membership and for the institution of 
a local lodge at Nevada. The secretary of the grand lodge of 
Missouri went to Nevada August 6th, passed on the applications 
favorably, installed a local lodge, and initiated the charter mem- 
bers, among them young Norman. Each of the members paid 
his dues which were apportioned in the manner described. The 
proceeds of the apportionments to the general and indemnity 
funds were sent to the supreme lodge at Columbus, Ohio, and 
those to the grand lodge of the state were forwarded to its office 
in Chillicothe. 


The application of young Norman contained the agreement 
that defendant should “not be liable for any injury or death, 
happening prior to the receipt and acceptance of this application 
and membership fee by the supreme committee of this order.” 
The secretary of the grand lodge, though he accepted the appli- 
cations of the charter members and installed the lodge, did not 
issue the benefit certificates, and it does not appear that the rules 
of defendant gave him authority to issue such certificates. The 
applications were forwarded to the supreme secretary at Colum- 
bus, were approved by the supreme executive committee, and the 
certificates then were executed by the supreme officers and for- 
warded to the secretary of the local lodge at Nevada for deliv- 
ery to the members. For some reason not disclosed, the certifi- 
cates were not executed until September 6th—two weeks after 
the death of Norman, and after the supreme lodge had received 
notice of his death. A certificate was issued to him, probably 
by mistake, and sent with the others to the local secretary who 
delivered it to his father. 


Omitting formal parts, the certificate is as follows: “That 
Neil R. Norman has been duly enrolled in the Grand Commer- 
cial Army and is a member in good standing of Nevada Council 
No. 498 at Nevada, Missouri. He is hereby insured in a sum 
not exceeding sixty-three hundred dollars ($6,300.00), provided 
he shall sustain, during the continuance of his membership, and 
while in good standing, bodily injury effected through external, 
violent and accidental means, which alone shall occasion death 
immediately or within six months from the happening thereof, 
subject to the provisions, conditions and requirements of the 
constitution of the Order of United Commercial Travelers of 
America. He is further entitled to all the rights and privileges 
of membership accruing to him under the constitution, and he 
is hereby recommended to the fraternal courtesies of the brother- 
hood wheresoever dispersed.” The name of the beneficiary is 
not stated in the certificate, but appears in the application. 

The constitution and by-laws, which by the terms of the cer- 
tificate and application were made a part of the contract, con- 
tain the following provisions: “If any member of the order 
(other than a social member) who has paid, when due, all fees, 
fines, costs, dues and assessments, charged or levied against him, 
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shall sustain, during the continuance of his membership, and 
while in good standing, bodily injury effected through external, 
violent and accidental means, which alone and independent of 
all other causes, shall occasion death immediately, or within six 
months from the happening thereof, the Order of United Com- 
mercial Travelers of America, within ninety days of receipt 
of satisfactory proof of said accidental death, shall pay to the 
person or persons entitled thereto the sum of five thousand dol- 
lars ($5,000.00), and shall also pay to the person or persons 
entitled thereto, as aforesaid, thirteen hundred dollars ($1,300.- 
00) in weekly installments of twenty-five dollars ($25.00) each, 
the first of said weekly installments to be paid within ninety 
days from the receipt of such proof of death, * * * And, 
provided, further, that payment authorized under the provisions 
of this section shall not cover or extend to any death, disability, 
or loss resulting from or in consequence of * * *  inten- 
tional self-inflicted injuries, fatal or otherwise (while sane or 
insane). * * * And still further provided, however, inas- 
much as temperance is one of the principal virtues inculcated by 
the order, the payments authorized under the provisions of this 
section shall not extend to any injury received, nor to any loss, 
disability or death resulting therefrom, while the insured was 
under the influence of any intoxicating liquor or narcotic, whether 
such injury, loss, disability or death resulted in consequence of 
such influence or not.” 

The local secretary notified the supreme secretary by wire of 
the accidental death of Norman immediately after it occurred, 
and on the same day received the following telegram from de- 
fendant: “We are just in receipt of a telegram from you, which 
is as follows ‘N. R. Norman member council No. 498 acci- 
dentally shot and killed last night. Dr. J. M. Yates council 
physician, Dr. Churchill attending physician.’ Please write us 
full particulars regarding the death and you will greatly oblige.” 

Under date of January 4, 1911, defendant wrote the following 
letter to plaintiff’s husband: “Replying to your letter just re- 
ceived, permit us to say that under date of December 27th we 
wrote the order’s secretary, J. B. Quinlan, as follows: ‘The 
claim of May B. Norman, filed on account of the death of Neil 
R. Norman, was presented to the supreme executive committee 
and disallowed. This is for your information. We will ask 
you to please advise the beneficiary and oblige.’ We supposed 
the beneficiary had been notified by him.” 

The defenses pleaded in the answer are, first, that, since the 
death of Norman occurred before the receipt and acceptance of 
his application and membership fee by the supreme executive 
committee, there was no contract of insurance in existence at 
the time of his death, and of course no such contract could be 
made after the death of one of the parties; second, that the in- 
jury resulting in the death of Norman occurred while he was 
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under the influence of intoxicating liquors; and third, that his 
death resulted from suicide. 

As to the first of these defenses we do not agree with the 
view of counsel for plaintiff that the secretary of the grand 
lodge of the state had authority to issue benefit certificates to 
charter members of local lodges installed by him, and that his 
acceptance of the application of Norman completed a contract 
of insurance between the applicant and defendant. The rules 
and practices of the order demonstrate conclusively that the sole 
authority to make such contracts was lodged in the supreme 
executive committee, and until it did something to evince its 
acceptance of the application, which was but a proposal of the 
applicant to enter into a contractual relation, with defendant, 
no contract could be existent. Rhodus vs. Insurance Co., 156 
Mo. App. 281, 137 S. W. 907, and cases cited. 

[6] Since the certificate made out in favor of Norman was 
not mailed for delivery by defendant until after his death, the 
defense of no insurance would have been invulnerable had de- 
fendant done nothing to show that in fact it had accepted the 
proposal. The mailing of the certificate is one way of an- 
nouncing an acceptance, but it is not the only way. The act 
of receiving and retaining the consideration of the insurance 
tendered by the applicant certainly should be regarded as strong 
evidence of acceptance, and, when: with full knowledge of the 
death of the applicant before the delivery of the certificate the 
insurer still retains the consideration and does not offer to re- 
fund it, such fact becomes conclusive evidence of an acceptance 
during the life of the applicant, and deprives the insurer of the 
benefit of the rule that one cannot contract with a dead man. 

In the Rhodus Case, as in the present one, the defendant, 
with full knowledge of the death of the applicant before the 
delivery of the policy, retained the premium and afterwards de- 
fended an action on the policy on the ground of no insurance. 
Speaking through Ellison, J., we said of this defense: “It is 
true that ‘there can be no valid insurance upon the life of one 
already dead at the time when the contract becomes complete.’ 
1 Cooley’s Briefs, 113. But the evidence in this case does not 
show the negotiation and completion of a contract to insure 
the life of one who was dead. In other words, this case does 
not present an instance of a proposition to insure the life of a 
dead man. This is a case where the proposition for insurance 
was made by a live man, in good health, to an agent authorized 
to receive it and to transmit it to the defendant company. It 
‘was then for the approval or rejection of the company. As 
matters stood contractually, the company could have rejected it, 
and, more than that, it could have relied upon the provision 
which we have quoted from the application that there was to be 
no contract until a policy was issued and delivered. But the 
company did not choose to stand on these conditions. It waived 
them by accepting the premium which was paid for insurance, 
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with full knowledge of what the payment was for and of the 

assured’s death. By that act it adopted the agent’s acts as con- 
summating a contract of insurance without a formal approval 
of the application by the medical director, or the issuance of 
a policy.” 

Following that decision, we must hold that the defense of 
no insurance is not well founded. 

[7, 8] Passing to the remaining defenses, we find the evi- 
dence warranted the trial court in submitting to the jury as 
issues of fact the, questions of whether or not young Norman 
was under the influence of liquor at the time of his injury, and 
whether his death was caused by the intentional or accidental 
discharge of a revolver he had in his hand. 

An eyewitness of the event, offered as a witness by defendant, 
testified that Norman had been drinking and was under the 
influence of intoxicants, and further stated facts and circum- 
stances from which an inference of suicide well might be drawn, 
but this witness made statements immediately after the injury 
which were contradictory of his testimony at the trial, and his 
testimony as to both of the main issues is opposed by strong 
evidence to the effect that Norman was not under the influence 
of intoxicating liquor, and that his injury was accidental. In 
such state of evidence, the trial court could not well do other- 
wise than to send these debatable issues to the jury. The burden 
was on plaintiff of showing that the injury was accidental, and 
we think her proof, aided by the presumption of law against 
suicide, was sufficient to sustain her burden. The instinct of 
life is the strongest of animate nature, and the presumption 
against its willful violation is just as strong as the instinct it- 
self, though the presumption is allowed to be overthrown by a 
mere preponderance of evidence against it. Norman was an un- 
married man twenty-two years old, and was living with his par- 
ents. He had spent the evening with young companions going 
about town and had gone to the room of one of them to stay all 
night. While in the room he found a loaded revolver under a pil- 
low and had it in his hand when his companion told him to put it 
down. An instant later the revolver was fired, and the bullet 
entered Norman’s head above ‘and behind one of his ears. His 
companion was not looking at him at the time of the shot. 
There were no powder burns, and there is expert evidence in 
the record to the effect that because of the absence of such burns 
the pistol must have been held at such a distance from his head 
and in such a manner as to preclude the possibility of an in- 
tentional discharge and to indicate that the two young men 
were scuffling for the possession of the weapon, and in the 
scuffle accidentally discharged it. On the hypothesis that Nor- 
man was not intoxicated there is an entire absence in the evi- 
dence of any motive prompting him to take his own life. The 
jury were entitled to infer from such facts that the injury 
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was accidental. Other questions raised by defendant have been 
considered and are ruled adversely to its contention. 

The case was fairly tried, and the judgment is affirmed. All 
concur. 

On Motion for Rehearing. 

[9] A re-examination of one of the questions argued in the 
briefs has convinced us that the verdict and judgment are ex- 
cessive, but that the error is one that may be cured by remittitur. 
The obligation of defendant expressed in the contract was to 
pay the beneficiary $5,000 within ninety days after receipt of 
proofs of loss, and further to pay $1,300 in weekly installments 
of $25 each, the first installment to be paid within ninety days 
of proofs of loss. Defendant denied all liability, thereby waiv- 
ing proofs, and also waiving the benefit of the clause giving 
defendant ninety days to pay the principal sum of $5,000, and 
to begin the payment of the weekly installments. Hosmer Bros. 
vs. Insurance Co., 80 Mo. App. 419; Phillips vs. Insurance 
Co., 14 Mo. 220. 

[10] This suit was commenced nineteen weeks after the death 
of the member, and at that time the matured part of defendant’s 
obligation consisted of the principal sum of $5,000 and of nine- 
teen past-due weekly installments of $25 each. The instructions 
given at the request of plaintiff expressed the proper view of 
the extent of the liability with one exception, viz., through an 
error they stated the weekly installments at $50 per week in- 
stead of $25. The verdict followed the instructions, and there- 
fore was excessive in the sum of $475. The order of affirmance 
is withdrawn, and in lieu thereof the following order is made: 
If within ten days from the date of the filing of this opinion a 
remittitur of $475 is entered by plaintiff, the judgment will be 
affirmed; otherwise it will be reversed and remanded. All 
concur. 


APPELLATE COURT OF INDIANA. 


CAMPBELL 
vs. 
MARYLAND CASUALTY CO. (No. 7,374.)* 


ACTION ON POLICY—PROOF—GENERAL DENIAL. 


If, to recover on an employer’s liability policy, plaintiff must prove pay- 
ment of the employee’s judgment against him, in an action on the 
policy, it could be shown under a general denial that the money 
claimed to have been used to pay such judgment was in fact ad- 
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* Decision rendered, March 29, 1912. 97 N. E. Rep. 1026. 
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vanced by the attorneys of the employee, plaintiff employer being 
insolvent, and had since been returned to the lender. 


™ =~ cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
45. 


EMPLOYER’S LIABILITY INSURANCE—LIABILITY — NECES- 
SITY OF LOSS. 


If an employer’s liability contract was one to indemnify against loss 
and not merely against liability, the employer must show damage in 
order to recover thereon. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


EMPLOYER’S LIABILITY INSURANCE—CONSTRUCTION OF 
POLICY—NATURE—INDEMNITY AGAINST LIABILITY. 


An employer’s liability policy agreed to indemnify the employer against 
loss from common-law or statutory liability for damages because 
of accidental bodily injuries suffered by an employee, caused by the 
employer’s negligence, and on the reverse side of the policy was 
printed a condition that no action should lie against the company 
unless brought by assured himself to reimburse himself “for loss 
actually sustained and paid by him in satisfaction of a judgment 
after trial’; but a rider provided that the policy should only cover 
“losses sustained by and liability for any claims against the assured 
as a result of the risk specified in the contract.” Held that, in view 
of the rider, the policy insured against liability as well as loss, so 
ae the employer could recover thereon without showing actual 
oss. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 
Adams, J., dissenting. 


Appeal from Circuit Court, Morgan County; J. W. Williams, 
Judge. 

Action by Joseph H. Campbell against the Maryland Casualty 
Company. From a judgment for defendant, plaintiff appeals. 
Reversed, with directions to grant a new trial. 


JosepH E. HENiLEy and Rurus H. East, for Appellant. 
Duncan & BaTMAN and MILLER, SHirLEY & MILLER, for 


Appellee. 
Larry, J. 


Appellant brought this action to recover on an employer's 
liability policy of insurance, issued by appellee to the Consoli- 
dated Stone Company and assigned to the Clear Creek Stone 
Company of which appellant is receiver. There was a trial re- 
sulting in a judgment for appellee, from which this appeal is 
taken. 

The Clear Creek Stone Company at the time of the assign- 
ment of said policy was a corporation engaged in operating a 
stone quarry and, during the time such policy was in force, em- 
ployed a number of men, among whom was Frank Carmichael. 
While so employed and during the life of such policy Frank Car- 
michael received an injury to his person for which he brought 
suit against the Clear Creek Stone Company and recovered a 
judgment in the sum of $2,500, which was appealed and finally 
affirmed by the court of last resort. Before said judgment was 
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affirmed, the Clear Creek Stone Company became insolvent and 
passed into the hands of a receiver. All of the assets of said 
company were taken under a foreclosure of mortgage, and no 
property or other assets of said company ever came into the 
hands of the receiver. The receiver brought this action to re- 
cover on the policy issued by appellee for the amount of the 
Carmichael judgment and interest. The complaint avers that 
the receiver under the order of the court borrowed money and 
paid the Carmichael judgment before the commencement of 
the action. 

‘he third paragraph of answer admits the execution of the 
policy sued on and its assignment to the Clear Creek Stone Com- 
pany with the consent of appellee, but it avers that, long before 
the Carmichael judgment was affirmed, the Clear Creek Stone 
Company became insolvent, and that it possessed no assets from 
which its receiver could pay such judgment, that such judgment 
was not paid in good faith by the receiver or by the Clear Creek 
Stone Company, but that the money with which the pretended 
payment was made was furnished and procured by and through 
the agents and attorneys of Carmichael for the purpose of being 
paid to the clerk of the Brown Circuit Court; and that said 
clerk was thereby induced to enter a formal satisfaction of said 
judgment, after which the money was turned over to Carmich- 
ael’s attorneys, who receipted the clerk therefor and returned 
said money to the person who had advanced it to the receiver. 
A demurrer for want of sufficient facts was filed to this para- 
graph of answer, which demurrer was overruled, and this ruling 
is assigned as error. 

[1, 2] The facts stated in this paragraph of answer show that 
the Carmichael judgment was not paid in good faith before the 
commencement of this action. If it is necessary to a recovery 
by plaintiff that he should allege and prove that the judgment 
upon which he bases his claim or some part of it has been paid, 
then the facts alleged in this paragraph of answer could have 
been properly proved under the general denial and a ruling on 
demurrer, if wrong, would be harmless. Good vs. Elwood 
Lodge, 160 Ind. 251, 66 N. E. 742; State vs. Hindman, 159 
Ind. 586, 665 N. E. g11. 

[3] If the policy sued on is a contract to indemnify against 
loss, it is necessary to show a damage before there can be a re- 
covery. Carter vs. Aitna Life etc., Co., 76 Kan. 275, 91 Pac. 
178, 11 L. R. A. (N. S.) 1155; Allen vs. Aétna, etc., Co., 145 
Fed. 881, 76 C. C. A. 265, 7 L. R. A. (N. S.) 958; Connelly 
vs. Bolster, 187 Mass. 266, 72 N. E. 981. On the other hand, 
if the policy sued on is a contract to protect the assured against 
liability merely, an action may be brought and a recovery had 
as soon as the liability is legally imposed, regardless of the ques- 
tion as to whether or not any actual loss or damage has been 
suffered. Fenton vs. Fidelity, etc., Co., 36 Or. 283, 56 Pac. 
1096, 48 L. R. A. 770; Anoka Lumber Co. vs. Fidelity etc., 
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Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. A. 689. The dis- 
tinction observed between contracts to indemnify against loss, 
and contracts to protect against liability, is recognized by prac- 
tically all of the cases cited. The decision of this case must 
depend upon the meaning of the policy sued on. If the policy 
is to be construed as a contract to indemnify the assured against 
loss, then the judgment of the trial court is correct; but, if it 
is to be construed as a contract to protect against liability, then 
the judgment is erroneous and must be reversed. 

[4] The contract must speak for itself. In the body of the 
policy the appellee agreed to indemnify the assured for the 
period of twelve months against loss from common-law or 
statutory liability for damages on account of bodily injuries, 
fatal or nonfatal, accidentally suffered by an employee or em- 
ployees of the assured while on duty, caused by the negligence 
of the assured. On the reverse side of the policy are printed 
a number of conditions, one of which is as follows: “No. 8. 
No action shall lie against the company as respects any loss 
under this policy unless it shall be brought by the assured him- 
self to reimburse him for loss actually sustained and paid by 
him in satisfaction of a judgment after trial of the issue. * * *” 
The language quoted from the body of the policy, as well as the 
language of the provision No. 8, heretofore set out, would seem 
to indicate that the purpose of the contract was to indemnify 
the assured against loss, and not to protect it against liability. 
A number of cases have been called to the attention of the court 
in which policies containing similar provisions to those quoted 
have been construed and held to be contracts for indemnity 
against loss. O’Connell vs. N. Y., N. H. & H. R. Co., 187 
Mass. 272, 72 N. E. 979; Allen vs. Aétna Life, etc., Co., 145 
Fed. 881, 76 C. C. A. 265, 7 L. R. A. (N. S.) 958; Carter vs. 
7Etna Life, etc., Co., 76 Kan. 275, g1 Pac. 178, 11 L. R. A. 
(N. S.) 1155; Stenbom vs. Brown-Corliss, 137 Wis. 564, 119 
N. W. 308, 20 L. R. A. (N. S.) 956. The case of Sanders vs. 
Frankfort Marine, etc., Co., 72 N. H. 485, was one in which a 
policy containing similar provisions was construed and held to 
constitute a contract for protection against liability; but this 
case seems to be out of line with the current of authority, and 
we are not inclined to follow it. 

If the contract in question were to be construed solely from a 
consideration of the provisions heretofore referred to and in 
the light of the authorities cited, we should have no doubt as 
to its meaning; but the policy in this case carries a slip or 
rider, which, to the mind of the court, materially affects its 
meaning. The slip referred to is as follows: “This policy 
shall only cover losses sustained by and liabilities for any 
claims against the assured as a result of the risk speci- 
fied in the contract or contracts hereto attached, and is 
issued and accepted upon the condition that all the provisions 
printed on the slip, or slips attached to this policy are accepted 
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and shall be fulfilled by the assured as part of this contract as 
fully as if they were recited at length over the signatures 
hereto affixed.” In attaching this slip to the policy, the parties 
no doubt intended to modify in some manner the force and effect 
of the language of the policy. This slip seems to have the effect 
to so modify the body of the policy and condition No. 8, as to 
make the policy cover not only losses sustained by the assured, 
but also liabilities for any claim against the assured. If the 
language of the slip is to be given any meaning at all, it must 
have the effect stated; and it certainly will not be presumed 
that the parties took the trouble to attach a slip to the policy 
without intending thereby to change its effect. By virtue of 
the slip, the policy sued on was made to cover liabilities against 
the assured as well as losses. The plaintiff may recover upon 
this policy under the authority of the cases cited without show- 
ing an actual loss. It is sufficient if he show that a liability 
has become legally fixed. 

Judgment reversed, with directions to grant a new trial and 
to sustain a demurrer to the third paragraph of answer. 


Felt, C. J., and Myers, Hottell, and Ibach, JJ., concur. 


ApaMs, J. (dissenting). 

I am unable to join my Associates in holding the contract 
sued on to be one of insurance against liability, as well as against 
loss. I am thus impelled, not from any erroneous statement 
of the law contained in the majority opinion, but from a fair 
construction of the provisions of the policy itself, and the slip 
attached thereto. The policy is clearly one of insurance against 
loss, and does not raise a liability against appellee until there 
has been a loss to the assured. By condition 8, it is expressly 
provided that no action shall lie, unless brought by the assured 
himself to reimburse him for loss actually sustained and paid. 
The slip is shown to have been attached to the policy four days 
after its execution, and must be considered in connection with 
the policy. Manifestly it is not a separate contract of insurance 
in itself, although the majority opinion gives it that effect. To 
hold that the slip by its terms enlarges the engagements of the 
appellee would be doing violence to the plain meaning of its 
words, which imply a limitation, rather than an enlargement, 
of appellee’s liability on its contract of insurance. The slip 
provides that “this policy shall only cover losses sustained by 
and liabilities for any claims against the assured as a result of 
the risk specified in the contract or contracts hereto attached.” 
What is the risk specified in the contract attached? Undeniably 
it is the risk arising from a loss, which is the only risk assumed. 
As I read the policy, with the conditions attached, it is not one 
for liability insurance, and the reference to liability set out on 
the slip can have no meaning or application, unless it is held 
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to raise a new and different contract between the parties, and 
one wholly at variance with the terms of the policy. 
In my opinion, the judgment should be affirmed. 


Se — 


SUPREME COURT OF IOWA. 


WEST RIVERSIDE COAL CO. 
vs. 


MARYLAND CASUALTY CO* 


CASUALTY POLICY—LOSS—PAYMENT. 


Plaintiff, having an employers’ liability policy written by defendant and 
being sued for the death of an employee, notified defendant, which 
defended and requested plaintiff to secure a bond on appeal from 
an adverse judgment. Plaintiff arranged with two of its stock- 
holders to procure a bond, which they did by depositing with a surety 
company certain shares of stock which they owned, and, to secure 
the stockholders against loss, plaintiff executed its note secured by a 
mortgage on its property. The judgment being affirmed, the surety 
notified plaintiff that it must be paid, and plaintiff attempted to pro- 
cure a loan from a bank, offering current book accounts as security. 
The bank refused, whereupon the stockholders who had indemnified 
the surety arranged with the bank to accept plaintiff’s note for the 
amount, taking as security the stock belonging to such stockholders 
that had theretofore been pledged to the surety for the bond fur- 
nished, plaintiff securing the stockholders against loss of the stock 
pledged the bank, by assigning to them the book accounts, and the 
money thus procured after having been deposited to plaintiff’s credit 
was paid in satisfaction of the judgment. Held, that such trans- 
action amounted to a payment of plaintiff's own money in satisfac- 
tion, and that defendant was therefore not entitled to claim non- 
liability on the policy because the stockholders, and not plaintiff, had 
suffered the loss. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from District Court, Polk County; W. H. McHenry, 
Judge. 
The facts are stated in the opinion. Affirmed. 


MiLLeER & WALLINGFoRD and Oxiver H. Mier, for Ap- 
pellant. 
Joun A. McCatt and A. L. STEELE, for Appellee. 


SHERWIN, J. 
In 1905 the defendant issued to the plaintiff a policy of in- 
demnity against “loss from the liability imposed by law upon 
the assured from damages on account of bodily injuries, or death, 


* Decision rendered, April 2, 1912. 135 N. W. Rep. 414. 
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accidentally suffered while this policy is in force, by an employee 
or employees of the assured.” While this policy was in force, 
C. F. Brown, an employee of the plaintiff at its mine, was killed, 
and thereafter his administratrix brought suit against the plain- 
tiff to recover damages for his death. In accordance with the 
terms of the policy, the plaintiff at once notified the defendant of 
the situation, and the defendant employed attorneys, and defended 
that action. A trial thereof resulted in a judgment in the district 
court against the West Riverside Coal Company. The Mary- 
land Casualty Company caused an appeal to be taken, and re- 
quested the coal company to secure an appeal bond. In ac- 
cordance with such request, the coal company arranged with 
Spring and Preston, who were stockholders in the company, to 
procure a bond, and Spring and Preston procured a bond from 
the Title Guaranty & Surety Company by depositing with said 
Title & Surety Company certain shares of stock owned by them. 
To secure Spring and Preston against loss on account of this 
bond, the coal company executed its note of $5,000 to them, and 
secured the same by a mortgage on its property. The judgment 
against the coal company was affirmed on appeal, and the Title 
Guaranty & Surety Company notified the coal company that it 
must be paid. Spring and Preston were then directed by the 
coal company to procure a loan for said company from one of the 
banks, offering as security therefor the coal company’s note, and 
an assignment of current book accounts amounting to $8,000. 
The bank refused to make the loan upon the security of the ac- 
counts, and Spring and Preston then arranged with the bank 
to take the coal company’s note for $4,247.80, the amount neces- 
sary to pay the judgment against the coal company, and to take 
as security for its payment the stock belonging to Spring and 
Preston that had theretofore been pledged to the Title Guaranty 
& Surety Company for the bond it furnished. And, to secure 
Spring and Preston against loss on account of the stock thus 
pledged to the bank, the coal company assigned to Spring and 
Preston its book accounts, amounting to over $8,000. The 
money thus procured from the bank was deposited to the credit 
of the West Riverside Coal Company, and said coal company 
then paid the judgment against it in favor of Brown’s admin- 
istratrix from said fund. This action was brought to recover 
on the policy the amount so paid. There was a directed verdict 
for the plaintiff and a judgment thereon from which the de- 
fendant appeals. 

The controversy here centers around the appellant’s contention 
that the plaintiff did not, in fact, pay the judgment, and hence 
has suffered no loss. It is urged with much persistence and ability 
that the judgment was in fact paid by Spring and Preston, and 
that they are the real parties seeking recovery from this de- 
fendant. It is true, of course, that the defendant never under- 
took to protect Spring and Preston against loss. Its obligation 
was to the coal company alone, and it is elemental that its liability 
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cannot be extended beyond the terms of its contract. It con- 
tracted to indemnify the coal company against actual loss, and 
not against liability alone, and it is manifest that the plaintiff 
cannot recover except upon proof that it has suffered actual loss 
in the payment of the judgment against it. Cushman vs. Car- 
bondale Fuel Company et al., 122 Iowa, 656, 98 N. W. 509. 

But, notwithstanding the strictness of this rule, we are of the 
opinion that it must be held as a matter of fact and law that the 
plaintiff did pay the judgment in question, and that, because of 
such payment, it has suffered a loss within the meaning of its 
contract with the defendant. It may be conceded for the pur- 
poses of this case that at the time the money was procured from 
the bank the coal company was to some extent, at least, finan- 
cially involved, and that it did not then have property available 
for the purpose of meeting the security requirements of the 
bank. But Spring and Preston were willing to assist the plain- 
tiff to the extent of furnishing security that was acceptable to 
the bank, and to take, as their security for so doing, the property 
of the plaintiff which had been rejected by the bank. The net 
result of the transaction was that the bank furnished the plaintiff 
money on the strength of the security that Spring and Preston 
had furnished plaintiff for the purpose of procuring the money 
from the bank. The situation would not have been différent 
from a legal standpoint had the bank furnished the money on 
the plaintiff’s note bearing the signature, or indorsement, of 
Spring and Preston, in either of which events the money re- 
ceived by the plaintiff on the note would have been its own 
money, and, when it paid a part or the whole of it to satisfy the 
judgment question, it would have sustained an actual loss, be- 
cause its own funds were depleted to that amount. If the ap- 
pellant’s proposition, broadly stated, be true, it would not be 
liable in any case where the assured was compelled to borrow 
money to pay such a judgment, unless the borrowed money had 
been repaid. In other words, it is claimed that the defendant 
is not liable so long as the assured is indebted to a third party 
for the money with which the claim against the assured was 
paid. In our judgment it is no concern of the indemnity company 
whether a third party creditor may eventually suffer on account 
of the transaction. The plaintiff in fact and in law paid out his 
own money, and the defendant cannot further question the trans- 
action. Lyon vs. Northrup, 17 Iowa, 314; Wilson vs. Smith, 
23 Iowa, 252; Kennedy vs. Casualty Co., 100 Minn. 1, 110 N. 
W. 97,9 L. R. A. (N. S.) 478 and note, 117 Am. St. Rep. 658, 
ro Ann. Cas. 673; Seattle & S. F. R. Co. vs. Maryland Casualty 
Company, 50 Wash. 44, 96 Pac. 509, 18 L. R. A. (N. S.) 121. 

It is suggested by the appellant in argument that there was 
collusion between Spring and Preston and the plaintiff, and that 
the payment of the judgment was a sham. The record contains 
no foundation for such suggestion, nor do the pleadings raise 
any such issue. Complaint is made of rulings excluding evi- 
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dence offered by the defendant, touching the plaintiff’s financial 
condition and its credit at the bank in question. In our view 
of the case, as already expressed, these matters were of no mo- 
ment and were properly excluded. There was no error in direct- 
ing a verdict for the plaintiff, nor in refusing the defendant’s 
motion for a new trial, and the judgment must therefore be 
affirmed. 


Affirmed. 


STANDARD ACCIDENT & LIFE INS. CO. or Derroit, 
Micu., vs. WOOD.* 


(Court of Appeals of Maryland.) 


ACCIDENT INSURANCE—JURY QUESTION—CAUSE OF DEATH. 

Evidence in an action on an accident insurance policy held to make it a 
jury question whether the existence of a certain disease contributed 
in part to insured’s death, or whether it was caused wholly by ex- 
ternal means. 

(For ones cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


ACCIDENT INSURANCE—RENEWAL OF POLICY. 

Where an accident insurance policy expressly provided for its renewal 
by payment of the premium annually in advance, the payment of an- 
nual premiums did not constitute a new contract of insurance, but 
merely extended the original contract. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


ACCIDENT INSURANCE—ACTIONS—ADMISSION OF EVI- 
DENCE. 

In an action on an accident insurance policy, evidence by the agent 
writing the policy whether he would have written it had he then 
known of the condition of insured’s organs, as shown by the evi- 
dence, was properly excluded. 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 
ACCIDENT INSURANCE—WARRANTY. 


A requested prayer in an action on an accident insurance policy was 
properly refused, where it permitted the jury to find for defendant 
upon finding that warranties in the policy were untrue, without also 
finding that they were material. 


“a oon) cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 


ACCIDENT INSURANCE—ACTIONS—JURY QUESTION—MA- 
TERIALITY OF WARRANTIES. 


The materiality of warranties contained in an accident insurance policy 
can only be withdrawn from the jury in exceptional cases, such as 
where only one inference may be drawn from the evidence thereon. 

— 68) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


* Decision rendered, Nov. 24, 1911. 82 Atl. Rep. 702. 
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ACCIDENT INSURANCE—ACTIONS — CONSTRUCTION — CON- 
FORMITY TO EVIDENCE. 


The court granted, as modified by striking the quoted part, a prayer re- 
quested by defendant, in an action on an insurance policy, to the ef- 
fect that there was no evidence legally sufficient to show that the 
embalming fluid that was injected in insured’s body affected any or- 
gans, so as to cause contraction or shrinking, “or to interfere in 
the slightest degree with an accurate post-mortem examination of the 
physical condition of said organs or other physical parts of the body.” 
The only evidence as to any effect produced by the fluid was that it 
might have contracted the specimens of the arteries taken from the 
body at the autopsy. Held, that the modification of the prayer was 
not erroneous, so as to injure defendant. 


oa Coe) cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 


ROMAYNE v. HAWKEYE COMMERCIAL MEN’S ASS’N.* 


(Supreme Court of Iowa.) 


ACTIONS ON POLICIES—VENUE. 

Under Code, § 3499, which authorizes suit against an insurance company, 
in case of insurance against death or disability, in the county of 
the domicile of the insured at the time the loss occurred, a motion 
for a change of venue was properly overruled in an action upon an 
accident policy, though the complaint did not allege the place of 
plaintiff’s residence, as the matter of residence had no bearing on 
the right of recovery, but related solely to the venue. 


(For other cases, see Insurance, Cent. Dig. § 1992; Dec. Dig. § 811.) 
ACTIONS ON POLICIES—VENUE. 


A complaint against an accident insurance company for a disability 
covered by a policy did not show that the plaintiff was a resident 
of the county in which the action was brought, as required by Code, 
§ 3490, as such matter could properly be shown by affidavit. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


ACTIONS ON POLICY—DEFENSES. 

A defendant in an action on an accident insurance policy might properly 
set up as a defense and prove that the injury to the plaintiff was or- 
chitis, liability for which was excepted by the contract, though the 
injury was not so named in the petition. 


{For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
615.) 
* Decision rendered, April 5, 1912. 135 N. W. Rep. 735. 
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CASUALTY, SURETY AND MISCELLANEOUS. 
COURT OF APPEALS OF COLORADO. 


METROPOLITAN CASUALTY INS. CO. or New York 
US. 


BERGHEIM.* 


PLATE GLASS INSURANCE—EXCEPTION—LOSS FROM FIRE— 
“RESULTING DIRECTLY OR INDIRECTLY FROM FIRE.” 


The damage to plate glass from an explosion caused by heat from a fire, 
both at a distance from the building containing the glass is not within 
the provision of a plate glass insurance policy, excepting insurer 
from liability for damage resulting directly or indirectly from fire, 
whether on the premises or not; such provision being intended to 
except only a loss which would be covered by a fire policy, and such 
a loss not being covered by a fire policy. 


(For my cases, see Insurance, Cent. Dig. §§ 1126, 1134, 1136, 1140-1143; 
Dec. Dig. § 421.) 


Appeal from District Court, Boulder County; Harry P. Gam- 
ble, Judge. 

Action by Jonas Bergheim against the Metropolitan Casualty 
Insurance Company of New York. Judgment for plaintiff. De- 
fendant appeals. Affirmed. 


WiLuiaAM J. MiLEs, of Denver, for Appellant. 

MontcomEry & INGRAM (Elizabeth M. Brown, of counsel), 
all of Denver, for Appellee. 

WALLING, J. 

The action was brought to recover on certain policies of insur- 
ance issued by the appellant to the appellee and others. It will 
only be necessary to refer to the terms of the policy issued to the 
appellee, which was the basis of the first cause of action in the 
complaint, as typical of the policies set out in the remaining 
causes of action. The various losses complained of in the sev- 
eral causes of action occurred at the same time, as the result of 
the same cause. The judgment of the trial court was based upon 
a finding of the facts, which covered all of the causes of action. 

By the policy set forth in the first cause of action, appellant, in 
consideration of the premium mentioned, insured appellee against 
loss by breakage of glass in the premises described, and agreed 
to make good to the assured “all such loss or damage as shall 
happen by breakage of the glass” specified in the policy. It was 
expressed in the policy that it was issued to and accepted by the 


assured subject to certain conditions therein stated, among others 


* Decision rendered, Feb. 13, 1912. Rehearing denied, April 8, 1912. 
122 Pac. Rep. 812. 
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the following: “That this company is not liable for any loss or 
damage resulting directly or indirectly from fire (whether on the 
premises above described or not), earthquake, inundation, in- 
surrection, riot or any military or usurped power, of by the blow- 
ing up of buildings when authorized by municipal, state or na- 
tional governments, or caused by the acts or operation of work- 
men engaged in the construction or alteration of or repairs to the 
buildings or frames.” It appears from the findings of the trial 
court—which are not disputed—that there was a fire in the 
freight yards belonging to certain railroad companies, which fire 
consumed a large number of freight cars, the freight depot, and 
the sheds connected therewith; that during the progress of the 
fire an explosion of dynamite occurred in one of the cars stand- 
ing on a track adjoining a freight shed; that the explosion of 
the dynamite in the car was caused by the intense heat produced 
by the fire; that the breakage of the plate glass alleged in the 
plaintiff’s complaint was caused by the explosion of the dynamite 
in the car’; and that the glass which was broken was located in 
various parts of the city, at distances of from two to six or eight 
blocks from the place where the dynamite was exploded. Upon 
those facts the court gave judgment for the appellee. 


It is claimed by the appellant that the loss resulted, directly 
or indirectly, from the fire in the railroad yards, and conse- 
quently that the insurance company was not liable, by reason of 
the exception in its policy; while, to the contrary, it is insisted 
for the appellee that the breaking of the glass, in the circum- 
stances of the case, was within the obligation assumed by the ap- 
pellant upon a proper construction of the terms of its policy. 
We are relieved from the necessity of any extensive review of 
the cases, industriously collected by counsel on either side, bear- 
ing upon the question of proximate cause, when arising under 
contracts of this nature—more particularly policies of fire insur- 
ance—in view of the conclusions announced by our Supreme 
Court in the case of German Am. Ins. Co. vs. Hyman, 42 Colo. 
156, 94 Pac. 27, 16 L. R. A. (N. S.) 77. That was an action 
upon a fire insurance policy, which contained this condition: 
“This company shall not be liable for loss caused directly or in- 
directly by invasion * * * or (unless fire ensues, and in that 
event for the damage by fire only) by explosion of any kind.” 
Construing this condition, Mr. Justice Helm said, for the court, 
at page 172 of 42 Colo., at page 32 of 94 Pac. (16 L. R. A. [N. 
S.] 77): “If the fire preceded the explosion and the explosion 
was an incident thereto, the fire was the direct or proximate 
cause of the injury by the explosion, and plaintiff was entitled to 
recover for his entire loss. But, if the explosion preceded the 
fire and was not caused by it, plaintiff can, under the express 
terms of the policy, only recover for that proportion of the dam- 
age resulting from the fire alone. This construction is well 
established. There seems to be no serious conflict of authority 
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in relation thereto.” It was further said at page 174 of 42 Colo., 
at page 33 of 94 Pac. (16 L. R.A. [N. S.] 77): “If any testi- 
mony had been received tending to show that a fire preceded and 
caused the explosion, thus creating a conflict of evidence upon this 
subject, we would probably regard the decision of the trial court 
as controlling. But under the circumstances we must conclude 
that he adopted an erroneous view of the law or misconceived the 
effect of the evidence. Governed by this evidence—as, of course. 
we must be—we can come to no other conclusion but that the 
explosion produced the fire, and was not itself a mere incident 
to. or result of, a preceding fire.” The further point was de- 
termined in the Hyman Case, appearing from the following lan- 
guage of the opinion: “The ‘fire’ referred to in the provision of 
the policies under consideration is an actual fire,” according to 
the ordinary and common use of the term. The blaze produced 
by lighting a match or gas jet or lamp is not such a fire as is 
contemplated. And the accidental igniting of gas by such means. 
resulting in an explosion, does, not, within the language of the 
contract, render the explosion an incident to a fire.” After re- 
ferring to the case of Mitchell vs. Potomac Ins. Co., 183 U. S. 
2, 22 Sup. Ct. 22, 46 L. Ed. 74, with particularity, the opinion 
proceeds: ‘Further sustaining the construction that, in order to 
be within the meaning of the contract, the ignition of the ex- 
plosive substance must be caused by an actual combustion involun- 
tarily or illegally started, termed by some of the authorities as 
‘negligent or unlawful’ fire, and not by a harmless combustion, 
such as a lighted cigar, the burning of gas jets, the lighting of 
matches, reasonable fire in a stove for heating purposes, and other 
‘innocent’ fires, see the following additional authorities.” A num- 
ber of them are cited. 

Reference has been made to the last-mentioned point of the 
opinion in the Hyman Case, for the purpose of comparing that 
decision with the case of Vorse vs. Plate Glass Ins. Co., 119 
Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. St. Rep. 330, 
upon which much reliance has been placed by counsel for ap- 
pellee. The latter case arose under a policy of plate glass insur- 
ance, similar to those in suit here, containing the condition that 
the insurer was not liable to make good loss or damage which 
might happen “by or in consequence of any fire.” It appeared 
from the agreed facts of that case that the breaking of the 
glass was caused by the explosion of gas, emanating from gas- 
oline, the gas having been ignited by a match or other light in 
the room in which the gasoline was kept and used, and that the 
“breakage of the glass and the explosion occurred prior to the 
fire in said building.” The court there adopted the same definition 
of the word “fire,” as used in the condition of the plate glass 
policy, which was held by our Supreme Court to be proper in 
construing the fire policy in the Hyman Case. Accordingly it 
was said in the Iowa case cited: “The lighted match or other 
light in the building was not contemplated by the parties as the 
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fire which was excepted by the terms of the policy. It was not 
a destructive fire against the immediate effect of which the con- 
dition in the policy was intended as a protection.” And again. 
“We cannot too strongly emphasize the thought that the match 
or other light mentioned in the agreed statement of facts was 
not a fire, within the meaning of the condition of the policy now 
under consideration.” Following the same course of reasor.- 
ing pursued in the Hyman Case, and citing the same line of au- 
thorities in support of its conclusion, the lowa court decided that 
the breaking of the glass in the case before it was caused by the 
explosion, and not by any fire. The fact that the insured glass 
was broken before the fire started in that case made it impossible 
to say that the loss under the glass policy happened in con- 
sequence of the fire; and the decision does not materially assist 
in the solution of the problem here presented. 


In this case it can hardly be doubted that the explosion of tne 
dynamite by the intense heat of the fire was an incident to the 
conflagration, which preceded and was then in full progress. A 
contrary inference would be in direct contradiction of the facts 
found by the district court and here conceded to be true. “The 
proximate cause is the efficient cause, the one that necessarily sets 
the other causes in operation. The causes that are merely it.ci- 
dental or instruments of a superior or controlling agency are aot 
the proximate causes and the responsible ones, though they raay 
be nearer in time to the result. It is only when the causes are 
independent of each other that the nearest is, of course, tc be 
charged with the disaster.” Atna Ins. Co. vs. Boon, 95 U S. 
117, 24 L. Ed. 395. See, also, German Am. Ins. Co. vs. Hyman, 
supra; Insurance Co. vs. Tweed, 7 Wall. 44, 19 L. Ed. 65; 
Transatlantic Ins. Co. vs. Dorsey, 56 Md. 70, 40 Am. Rep. 403; 
Runkel vs. Lloyd Plate Glass Ins. Co., 21 Ins. Law J. 472; Am. 
Steam Boiler Ins. Co. vs. Sugar Refining Co., 57 Fed. 294, 6 
C. C. A. 336, 21 L. R. A. 572; Frisbie vs. Fidelity & Guaranty 
Co., 133 Mo. App. 30, 112 S. W. 1024; Colo. Mid. Ry. Co. vs. 
Robbins, 30 Colo. 456, 71 Pac. 371. The dynamite in the freight 
car was inert, and its explosive potency was latent, until contact 
with the great heat produced by the conflagration brought into 
activity its tremendous destructive power. The explosion did not 
constitute an independent, self-efficient agency, of itself respon- 
sible for the damage. So far, the rule of proximate cause, as 
supported by the weight of authority, does not aid the case of 
the appellee. Our attention has been directed to a recent case, 
brought upon a policy identical in its terms with those in suit in 
the case at bar, and involving facts strikingly similar, wherein it 
was decided that the insurer was exempted from liability by 
force of the condition of the policy relied on by the appellant. 
Jones vs. Metropolitan Ins. Co., 144 Wis. 66, 128 N. W. 280. 

he opinion in the last-mentioned case cites no precedent in sup- 
port of its reasoning, which seems to be premised with a very 
literal interpretation of the words of the condition. Since that 
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interpretation is in our view opposed to principles of construc- 
tion favored by the decisions of our Supreme Court in similar 
cases, we are not disposed to give assent to it. In preference, 
we might be content to base our conclusion upon what appears 
to be a logical deduction from the rule of proximate cause, as 
stated in German American Ins. Co. vs. Hyman, and other cases 
cited above, but for the further pertinent questions, which will 
next be considered. 

It has been stated in argument on both sides that the insurance 
of plate glass is correlated with fire insurance, in the sense that 
the former is designed to cover hazards which are not within the 
protection of the fire insurance policy in common use. (A form 
of fire insurance policy, generally known as the “New York 
standard policy,” was introduced in evidence at the trial, and 
has been commented on freely in the arguments on either side.) 
Counsel are agreed in argument, that the purpose of inserting in 
the plate glass policies the condition exempting the insurer from 
loss resulting directly or indirectly from fire was to prevent 
double insurance; it being further conceded that it is customary 
to insure, by policies similar to the one in suit, against breakage 
of the plate glass in buildings protected against loss by fire by the 
usual fire policies. Such being the conceded purpose, and the 
only purpose of the exception from the insurer’s liability of loss 
or damage by fire, it is not unreasonable to confine the scope of 
the condition within its intention. In this view, a fair test of lia- 
bility under the policies in suit is inability to recover for the 
same loss under the usual fire policies, whose provisions were 
under consideration in German Am. Ins. Co. vs. Hyman, supra. 
“Policies of insurance, like other written contracts, are to be con- 
sidered and construed with a view to carrying out the intention 
of both parties. Goodrich, Adm’r, vs. Treat, 3 Colo. 408; State 
Ins. Co. vs. Taylor, 14 Colo. 499 [24 Pac. 333, 20 Am. St. Rep. 
281]. The intention of the parties to a contract of insurance is 
indemnity, and this intention is to be kept in view and favored in 
construing its provision. Having indemnity for its object, a 
policy of insurance is to be construed liberally to that end, and 
for this reason conditions and provisos therein will be strictly 
construed against the insurers, because their object is to limit 
the scope and defeat the purpose of the principal contract. Prov- 
idence L. S. I. Society vs. Cannon, 103 Ill. App. 534; 1 May on 
Ins. (4th Ed.) section 174.” Jennings vs. Brotherhood Acc. 
Co. 44 Colo. 68, 96 Pac. 982, 18 L. R. A. (N. S.) 109, 130 Am. 
St. Rep. 109. “When a clause in a contract of insurance is 
susceptible of two construction, that one will be adopted which 
is most favorable to the assured. German Ins. Co. vs. Hayden, 
21 Colo. 127 [40 Pac. 453, 52 Am. St. Rep. 206]; Strauss vs. 
Phoenix Ins. Co., 9 Colo. App. [48 Pac. 822].” Nat. Ins. Co. vs. 
Duncan, 44 Colo. 472, 98 Pac. 634, 20 L. R. A. (N. S$.) 340; 
Wich vs. Equitable Ins. Co., 2 Colo. App. 484, 31 Pac. 389; 





1112 Insurance Law Journal. [ June, 1912. 


Michigan Ins. Co. vs. Wich, 8 Colo. App. 409, 46 Pac. 687; 
Messenger vs. German Am. Ins. Co., 47 Colo. 448, 107 Pac. 643. 

By the insuring clause of its policy, appellant broadly as- 
sumed responsibility for all loss by breakage of the insured glass, 
without this, of course, included breakage resulting from explo- 
sions. The language of the condition is obscure, and its con- 
struction is not simplified by the additional words, “whether on 
the above described premises or not”; and a rational meaning 
should be ascribed to it, in view of the circumstances, consistent 
with the general purpose of the instrument, as a contract of in- 
demnity. It is a fair assumption that the exception of liability 
for loss or damage resulting directly or indirectly from fire was 
not intended to avoid liability for damage by explosions, but 
rather to protect the insurer against the moral hazard of double 
insurance. Adopting this construction, as in consonance with 
principles declared and consistently adhered to by our own 
courts, it becomes necessary to determine whether recovery might 
have been had for the particular loss under the provisions of the 
standard fire insurance policy mentioned. There is no decision 
in this state which furnishes a direct precedent for the deter- 
mination of the question stated. In the Hyman Case the ex- 
plosion and the fire both happened in the insured building. But 
the precise question has been the subject of adjudications else- 
where; and the manifest weight of authority clearly sustains 
the proposition that damage to insured property caused only by 
concussion consequent upon an explosion occurring at a distance 
from the premises upon which the insured property is situated 
(no fire ensuing in the insured property) is not recoverable 
under the fire insurance policy, although the explosion was caused 
by and incident to a fire in progress on the distant premises. 
Without extended comment upon the doctrine of the authorities 
mentioned, we shall content ourselves with referring to some 
of them. Hall vs. National Fire Ins. Co., 115 Tenn. 514, 92 
S. W. 402, 112 Am. St. Rep. 870, 5 Ann. Cas. 777; Caballero 
vs. Home Ins. Co., 15 La. Ann. 217; Germania Fire Ins. Co. vs. 
Roost, 55 Ohio St. 581, 45 N. E. 1097, 36 L. R. A. 236, 60 Am. 
St. Rep. 711; Miller vs. London, etc. Ins. Co., 41 Ill. App. 395; 
Everett vs. London Assurance, etc., 19 C. B. N. S. 126; Hustace 
vs. Phenix Ins. Co., 175 N. Y. 292, 67 N. E. 592, 62 L. R A. 
651; Clement on Fire Insurance, p. 123; Joyce on Insurance, 
§ 2586. 

In Germania Fire Ins. Co. vs. Roost, supra, the action was 
brought upon a policy, which contained a clause insuring “against 
any loss or damage caused by lightning to the interest of the as- 
sured in the property described,” and also a provision, by way 
of condition, that it did not “apply to or cover any loss oc- 
casioned by explosion, unless fire ensues, and then the loss or 
damage by fire only.” The insured building was destroyed 
by an explosion in another building separated from the insured 
property by a street. The explosion was caused by lightning 
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striking the building in which the powder was stored. The pro- 
visions of the insurance policy were considered by the court in 
a lengthy opinion, wherein, after arriving at a conclusion adverse 
to liability on the policy, the court continued: “The conclusions 
stated are sustained by abundant authority. True it is that 
cases are to be found which declare principles of construction, 
which, if applied here, would make the company liable for this 
loss, if its liability were measured wholly by the lightning clause. 
But in no case which has come within our observation, and we 
have examined a great many, has a liability been found to attach 
where there was a provision excluding liability for loss by explo- 
sion, and the loss was caused by fire, or, as here, by lightning, 
taking effect in a distant building, the damage being wrought 
to the insured property by an explosion produced by the fire 
or lightning, without either of the latter agencies coming in con- 
tact with the insured property.” In Hall vs. National Fire Ins. 
Co., supra, this language was used by the court in the opinion: 
“It is insisted by counsel for complainants that since an explo- 
sion produced in progress of a precedent fire is held to be the 
result of the fire, and the loss by such explosion a loss by fire, 
damage produced thereby in neighboring buildings should be 
treated like damage by smoke and water, destruction by the fal- 
ling of buildings, or other injuries by fire agencies without ac- 
tual ignition in their operation upon adjoining buildings, and that 
the element of distance is unimportant. Abstractly speaking, the 
deduction seems sound, but legal conclusions cannot always be 
safely reached by pressing the processes of logical illation to their 
ultimate results. The weight of authority is against complain- 
ants’ contention.” 

Due regard for the principle of uniformity of decision in 
respect of matter pertaining to general commercial law impels us 
to accept the general conclusion thus sustained by the evident 
current of authority. The necessary result is that the damage 
by the breakage of the insured glass was not within the protec- 
tion afforded by the provisions of a fire insurance policy, and 
therefore, according to the test above assumed, was not the loss 
or damage resulting directly or indirectly from fire intended b 
the condition of appellant’s policy relied on in defense of this 
action. The judgment is affirmed. 

Affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN. 


INDIANA & OHIO LIVE STOCK INS. CO. 


vs. 


KRENEK 


On Motion for Rehearing. 


LIVE STOCK INSURANCE—ACTIONS—VENUE. 


Rev. St. 1895, art. 1194, subd. 25, requires suits against foreign corpora- 
tions to be brought in the county where the cause of the action ac- 
crued, or where the company has a representative, or in which its 
principal office is situated, or, if it has no agent or representative, 
then in the county where plaintiffs reside; and article 3070, contained 
in title 58, provides that suits may be instituted against any “life 
or health insurance company” in the county where the loss accrues, 
or where the policyholder resides; and article 3096a defines a life 
insurance company as a corporation doing business under any charter 
involving the payment of money, conditioned upon the continuance 
or cessation of human life. Article 642, subd. 46, originally provided 
for the organization of fire and live stock, etc., insurance companies, 
but was amended in 1907 (Acts 3oth Leg. c. 150) so as to provide that 
all insurance companies under such subdivision shall be in all re- 
spects subject to the provisions of title 58. Held, that a foreign live 
stock insurance company could not be sued on a policy in the county 
of plaintiff’s residence, where the company did not have a repre- 
sentative or office therein, and the insured animal did not die there. 


(For other cases, see Insurance, Dec. Dig. § 26.) 
LIVE STOCK INSURANCE—CONSTRUCTION—PLACE OF LOSS. 


A live stock insurance policy insured against the loss on a horse while 
situated in the county named, and further provided that insured 
should see that the animal was well cared for, and, in case of sick- 
ness or accident, that it received the care of a veterinary, or the best 
care that could be procured. Held, that no recovery could be had, 
where the horse was taken sick in the county referred to in the 
policy, but died in another county to which it was taken by insured 
for treatment by a veterinary, because there was no veterinary in 
his own county. 


(For other cases, see Insurance, Cent. Dig. § 1130; Dec. Dig. § 426.) 


Appeal from Lee County Court, John H. Tate, Judge. 

Action by Henry B. Krenek against the Indiana & Ohio Live 
Stock Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed and rendered. 


RicuHarp W. MAYFIELD, for Apppellant. 
Wma. O. Bowers, for Appellee. 
Key, C. J. 
This is a suit instituted in the county court of Lee County 
upon a written contract, insuring the life of a certain horse. 


* Decision rendered, Dec. 20, 1911. On motion for_ rehearing, Jan. 
31, 1912. Further rehearing denied, Feb. 28, 1912. 144 S. W. Rep. 1181. 





Misc.] Ind. & Ohio Live Stock Ins. Co. vs. Krenek. 1115 


At the trial plaintiff recovered a judgment, and defendant has 
appealed. 

We sustain the third assignment, which complains of the ac- 
tion of the trial court in overruling the defendant’s plea of privi- 
lege to be sued in another county. The plaintiff alleged in his 
petition that he was a resident of Lee County; that the defend- 
ant was a nonresident corporation, doing business in Texas, 
“with J. W. Blanton its agent and attorney for service of proc- 
ess, who resides at Gainesville, Cook County,Tex.” It was also 
alleged in the petition that the horse died, and the plaintiff’s 
loss was sustained in Wharton County, Tex. In due time and 
order the defendant, in due form, filed its plea of privilege, con- 
testing the right of the county court of Lee County to exercise 
jurisdiction, and averring “that the defendant was not at the 
time of the institution of this suit a resident of Lee County, Tex., 
nor at the time of service of process herein was it a resident of 
Lee County, Tex.; that the residence of the general agent of the 
Indiana & Ohio Live Stock Insurance Company in Texas is at 
Gainesville, Tex., and that the principal office of the said de- 
fendant in Texas is in Gainesville, Cook County, Tex., and that 
said general agent is J. W. Blanton, whose residence is in Gaines- 
ville, in Cook County, Tex., and that none of the exceptions to 
exclusive venue mentioned in article 1194 or article 1585 of the 
Revised Statutes of Texas exist in said cause, so as to give ju- 
risdiction of said cause to the said county court of Lee County, 
Tex.” The plea referred to, which was verified by affidavit, was 
presented to and overruled by the trial court. Venue of suits 
in district and county courts of this state is regulated by article 
1194 of the Revised Statutes, and the twenty-fifth subdivision of 
that article fixes venue for suits against foreign corporations “in 
any county where the cause of action or a part thereof accrued, 
or in any county where such company may have an agency or 
representative, or in the county in which the principal office of 
such company may be situated, or, when the defendant corpora- 
tion has no agent or representative in the state, then in the county 
where the plaintiffs or either of them reside.” 

Counsel for appellee contends that the statute just quoted is 
modified and controlled by article 3070 of the Revised Statutes, 
which prescribes that “suits may be instituted and prosecuted 
against any life or health insurance company in any county where 
the loss has oceurred, or where the policyholder instituting such 
suit resides.” The term “life insurance company” is defined as 
follows by article 3096a of the Revised Statutes: “A life in- 
surance company shall be deemed to be a corporation doing busi- 
ness under any charter involving the payment of money or other 
thing of value to families or representatives of policyholders, 
conditioned upon the continuance or cessation of human life, 
or involving an insurance guaranty contract or pledge for the 
payment of endowments or annuities.” If this latter statute had 
not been enacted, we should feel strongly inclined to, and prob- 
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ably would, hold that the language, “any life or health insurance 
company,” used in article 3070, had reference and was limited 
to insurance of the life or health of a human being. But, in view 
of the language just quoted from article 3096a, we think it is 
manifest that article 3070 was not intended to include suits 
brought upon any contract of insurance when the subject-matter 
of the contract was property, and not a human being. Hence 
we conclude that article 3070 did not authorize the institution of 
this suit in Lee County, and that the trial court erred in not 
sustaining the plea of privilege, and transferring the case to 
either Wharton or Cook County. By the act of 1907 (Acts 1907, 
c. 133, p. 248), which is incorporated in Sayles’s Supplemental 
Statutes as articles 1194a, 1194b, and 1194¢, it is wisely provided 
that whenever a plea of privilege to be sued in some other county 
is sustained, the court shall order the venue changed to the proper 
court of the county having jurisdiction of the parties and the 
cause, and we hold that the trial court should have pursued that 
course in this case. The suit should have been instituted in 
either Cook County or the county where the loss was sustained, 
and the court below will have the power, and it will be its duty, 
to determine to which county it shall be transferred, and to make 
the necessary order transferring it to the’ county court of that 
county. 

In view of the disposition here made of the case, we do not 
feel called upon, and hardly deem it proper, to pass upon the 
other questions presented in appellant’s brief any further than it 
has been necessary to do so in deciding the question of venue. 

For the error pointed out, the judgment is reversed and the 
cause remanded, with instruction to the trial court to sustain the 
defendant’s plea of privilege, and make an order transferring 
the case to the county court of Cook County, or of the county 
where the loss was sustained. 

Reversed, with instructions. 


On Motion for Rehearing. 


[1] In our former consideration of this case we overlooked 
the fact that in 1907 the Legislature amended subdivision 46 
of article 642 of the Revised Statutes (Acts 30th Leg. c. 150). 
That article prescribes the purposes for which private corpora- 
tions may be formed, and section 46 originally read: “For the 
organization of fire, marine, life and live stock insurance com- 
panies.” The act of 1907 adds two provisos to, section 46, and 
the one applicable to this case reads as follows: “And provided 
further that all insurance companies mentioned in this subdivi- 
sion shall be in all other respects subject to and shall comply with 
all of the provisions of title 58 of the Revised Statutes of Texas, 
and any and all laws supplementary to or amendatory thereof.” 
Title 38 of the Revised Statutes contains nearly 100 articles, and 
undertakes to cover the entire subject of insurance, and article 
3070, which is a part of that title, reads as follows: “Suits may 
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be instituted and prosecuted against any life or health insurance 
company in any county where loss has occurred, or where the 
policyholder instituting such suit resides, and the process in any 
such suit may be served upon any person in this state holding 
a power of attorney from such company, and if no such person 
can be found in this state, upon affidavit of that fact being filed, 
process may be served by publication, as provided in the case 
of defendants who are nonresidents of this state.” As the act 
of 1907, amending the statute relating to live stock insurance 
companies, declares that such companies shall, in all respects, be 
subject to and comply with all the provisions of title 58 of the 
Revised Statutes, and as article 3070 is a part of that title, we 
now hold that the trial court ruled correctly when it overruled 
appellant’s pleas of privilege to be sued in another county, and 
that this court fell into error when it held otherwise in the 
opinion hereinbefore filed, and for that reason appellee’s motion 
for rehearing is granted, and we will now proceed to a considera- 
tion of the appeal. 

[2] We sustain appellant’s seventh assignment of error, which 
aserts that appellant was not liable on the policy sued on, be- 
cause it is stipulated therein that appellant insured the horse only 
while situated in Rosenberg or, Ft. Bend County, Tex., and the 
proof showed that the plaintiff carried the horse into another 
county, and that he died while there. The policy contains the 
stipulation referred to, and it seems to be conceded that the 
proof shows that the horse got sick, that there was no veterinary 
surgeon available in Ft. Bend County, and that the plaintiff 
drove it thirty miles to Eagle Lake in another county, and left 
him in care of a veterinary surgeon, and he died there. The 
written policy which contains the contract of insurance declares 
that appellant insures the plaintiff against loss by death to the 
amount of $180 on a certain gelding therein described “while 
situated in Rosenberg or Ft. Bend County, Tex.” It seems clear 
to us that the language quoted was intended to and must be 
held to constitute a limitation upon the promise to pay the $180, 
and that, unless the animal died and the loss occurred in Rosen- 
berg or Ft. Bend County, appellant is not liable. Lawrence vs. 
Leidigh, 58 Kan. 594, 50 Pac. 600, 62 Am. St. Rep. 631; Silvey 
vs. Lindsay, 107 N. Y. 55, 13 N. E. 444; Wolcott vs. Holcomb, 
97 Mich. 361, 56 N. W. 837, 23 L. R. A. 215. In Langworthy 
vs. Oswego & O. Ins. Co., 85 N. Y. 632, it was held that a policy 
of insurance which insured a hophouse from the 15th of August 
to the 15th of October “while drying hops, should be construed 
to limit the contract of insurance to the destruction of the build- 
ing while being used for drying hops, and, if destroyed while 
not so used, the insured could not recover for the loss.” That 
case seems to be directly in point, and fully sustains our decision 
in this case. 


It is true that the policy stipulated that the insured “shall see 
that the said animal shall be well cared for and not neglected 
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or abandoned or exposed to danger; and in case of sickness or 
accident, that the same shall receive the care of a veterinary sur- 
geon, or the best care and attention that can be procured,” but 
we do not think that stipulation of the contract should be so 
construed as to nullify or change the other stipulation limiting 
the insurance to the time while the animal was in Rosenberg or 
Ft. Bend County. The two provisions can be harmonized and 
so construed as to give effect to each and both. The one last 
quoted providing for the care and welfare of the animal did 
not absolutely require the plaintiff to procure a veterinary sur- 
geon when the animal got sick, but required him either to do 
that or give the animal the best care and attention that could be 
procured at reasonable expense. If the plaintiff had kept the 
animal in Ft. Bend County, and could not, as his evidence tends 
to show, procure a veterinary surgeon to treat it there, never- 
theless, if he had given it the best care and attention which he was 
able to do under the circumstances, and it had died, appellant 
would have been liable for the insurance now sought to be 
recovered. And, if we are correct in that proposition, then it 
necessarily follows that the contract did not require the plaintiff 
to take the animal out of the county for the purpose of obtaining 
the care of a veterinary surgeon. 

Our conclusion upon this point renders it necessary to consider 
the other questions presented in appellant’s brief; and, for the 
reasons stated, the judgment of the court below is reversed, and 
judgment here rendered for appellant. 

Reversed and rendered. 


SUPREME COURT OF OREGON. 


JOPLIN et At. 
vs. 
NATIONAL LIVE STOCK INS. ASS’N.* 


POLICY—LIABILITY—INSURANCE ON ANIMAL. 


Under an insurance policy on a horse, providing that the insurer would 
not be liable for loss of the animal if caused, directly or indirectly, 
“by order of any civil authority,” the insurer was not liable where 
the owner, on the advice of a veterinarian, caused the horse to be 
shot, because it had an incurable disease, likely to be communicated 
to other animals, and where it appeared that, if he had immediately 
notified the proper state officers of the horse’s condition, as required 
under L. O. L. §§ 5651, 5652, it would have been killed by order of 
civil authority. ' 

(For other cases, see Insurance, Cent. Dig. § 1130; Dec. Dig. § 426.) 


* Decision rendered, April 16, 1912. 122 Pac. Rep. 897. 
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POLICY—ALTERATION—LIABILITY. 


It did not affect the question of the insurer’s liability that its agent had 
consented to the killing of the horse, where such policy also pro- 
vided that any agreement by an agent altering the policy should not 
be binding, unless authorized by the home office; no such authority 
being shown. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Appeal from Circuit Court, Multnomah County; W. N. Ga- 
tens, Judge. 

Action by William T. Joplin and another against the National 
Live Stock Insurance Association. From a judgment for plain- 
tiffs, defendant appeals. Reversed and remanded. 

This is an action to recover upon a policy issued by defendant, 
insuring the life of a horse owned by plaintiffs. The complaint 
alleges that on February 22, 1909, defendant issued a policy of 
insurance, by which it agreed, in consideration of a certain pre- 
mium paid by plaintiffs, to pay to plaintiffs, in the event of loss 
by death of a horse named “Prince,” the sum of $200; the policy 
being for the term of one year. It also alleges the payment of 
premiums and proof of loss and the death of the horse on Sep- 
tember 26, 1909. There was a general denial of all the allega- 
tions of the complaint, except the incorporation of plaintiffs and 
the issuance of a policy of insurance. 

The insuring clause of the policy is to the effect that the prop- 
erty “is insured during the life of this policy against loss by death 
from disease, fire, lightning, tornadoes, cyclones and every other 
casualty which necessitates the death of any animal upon which 
insurance is herein provided, when in the event all due care shall 
have been taken to save the life of such animal and nothing shall 
have been done to endanger the same by the insured, his agents or 
employees.” Another stipulation is as follows: “This associa- 
tion will not indemnify or incur any liability for loss of any animal 
caused directly or indirectly by invasion, insurrection, riot, war 
or any uprising necessitating martial law or any other usurpa- 
tion or order of any civil authority.” 

The animal became infected with glanders, and was shot to 
death by a veterinary surgeon in the employ of the defendant, 
with the advice and consent of defendant’s managing agent and 
the consent of plaintiffs. Plaintiffs had a verdict and judgment, 
and defendant appeals. 


J. F. Suevron, of Portland (Sweek & Fouts, of Portland, on 
the brief), for Appellant. 
Rosert J. O’Net1, of Portland, for Respondent. 


McBripE, J. (after stating the facts as above). 
[1] The findings in this case are such that a judgment should 
have been given for defendant. The horse did not die by disease; 
nor was its killing necessitated by any casualty. He was shot by 
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consent of defendant’s agent and veterinarian and the plaintiffs, 
because he had an incurable disease which was likely to be com- 
municated to other animals. Under sections 5651, 5652, L. O. L., 
it was the duty of plaintiffs to have immediately notified the 
state board of health or the state veterinarian of the fact that 
the horse was infected with an incurable, contagious disease, and 
it would have been the duty of such officer to have caused the 
animal so infected to be killed. In such case, the killing would 
have been “by order of the civil authority,” and by the terms of 
the policy would have created no liability on the part of de- 
fendant. If plaintiffs chose to disobey the statute and allow other 
parties to do for them what the civil authorities would have done 
in any event, they cannot thereby create a liability which would 
not have existed, had they complied with the law. ‘Tripp vs. 
Northwestern Live Stock Ins. Co., 91 Iowa, 281, 59 N. W. 1. 

[2] It was found by the court that the killing was done by 
consent of plaintiffs and the managing agent of defendant; but 
this is not pleaded, and the authority of the agent to bind the 
company by introducing a new term into the contract is not 
shown. The policy contains this stipulation: “No agreement 
either verbal or otherwise contrary to these stipulations made 
by any agent or employee shall be binding on this association un- 
less authorized by the home office.” The complaint does not state 
that the home office ever authorized any of its agents to agree 
to the killing of the animal; nor is there any finding to that effect. 

The judgment is reversed, and the cause will be remanded, with 
directions to the lower court to enter a judgment for defendant. 


UNITED STATES SUPREME COURT. 


TITLE GUARANTY & SURETY COMPANY, Plaintiff in Error 


vs. 


WILLIAM FRANCIS NICHOLS.* 


EVIDENCE—BURDEN OF PROOF—ACTION ON CASHIER’S 
BOND. 
is upon the surety, in an action on a cashier’s bond, to 
ee ae a breach z the bank’s agreement that monthly ex- 
aminations of the cashier’s books should be made, since such require- 
ment, if a condition at all, was a condition subsequent rather than 
precedent. ; 
(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


S| 
* Argued, Dec. 13, 1911. Decision rendered, April 8, 1912. 32 Sup. Ct. 
Rep. 475. 
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TRIAL—QUESTION FOR JURY—DILIGENCE. 


The question whether reasonably proper monthly examinations of the 
cashier's books were made is for the jury in an action on his bond, 
where there is evidence that such cashier made monthly reports which 
were regularly inspected once a month by the bank’s officers; that 
the embezzlements which were not detected by such inspection were 
concealed by false entries relating to remittances to the bank’s 
correspondents, whereby the balances in such correspondent banks 
were made to appear much larger than they actually were, and that 
the officers were misled by the bookkeeper’s innocent use, as the 
basis for ledger entries, of the cashier’s falsified slips, purporting 
to show the cash used to buy exchange for remittances. 


“ ones cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


BONDS OF EMPLOYEE—RENEWAL—WARRANTY. 


An official certificate, made in contemplation of the renewal of a 
bank cashier’s bond, that, just prior thereto, his books and accounts 
“were examined and found correct in every respect, and all. moneys 
accounted for,” is not a warranty of the correctness of such ac- 
counts, and the existence of discrepancies covered up by false entries 
or other bookkeeping devices will not avoid the new bond if due 
diligence was used in making the examination. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


TRIAL—QUESTION FOR JURY—GOOD FAITH. 


The good faith of the bank in certifying, in contemplation of a 
renewal of the cashier’s bond, that just prior thereto his books and 
accounts “were examined and found correct in every respect, and 
all moneys accounted for,” is a question for the jury in’ an action 
on the new bond, where there is evidence that due diligence was used 
in making the examination, although it failed to disclose discrepancies 
covered up by false entries or other bookkeeping devices. 


oo on) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec: Dig. 


In error to the Supreme Court of the Territory of Arizona 
to review a judgment which affirmed a judgment of the District 
Court of Maricopa County, in that territory, in favor of plaintiff 
in an action on the bond of a bank cashier. Affirmed. 

See same case below, 12 Ariz. 405, 10 Pac. 825. 

The facts are stated in the opinion. 


Messrs. PHILLIP WALKER and C. F. AtnswortH, for Plain- 
tiff in Error. 

Messrs. FRANK B. Ketuocc, C. A. SEVERANCE, ROBERT E. 
Oxps, THOMAS ARMSTRONG, JR., and Ernest W. Lewis, for 
Defendant in Error. 

Lurton, J. 

Action upon a bond executed by the plaintiff ‘in error to pro- 
tect the Union Bank & Trust Company, of Phenix, Arizona, 
against the dishonesty of its cashier. There were two or more 
renewals. Embezzlements by the cashier occurred during the 
currency of the bond. After a right of action had accrued, the 
bond was assigned to the defendant in error, who brought this 
action thereon. 
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The principal defense was that the loss was due to the neglect 
of the employer to supervise the conduct of the employee by mak- 
ing such monthly examinations of his accounts as it agreed to 
make or have made. There was a jury and verdict for the 
plaintiff, and a judgment against the surety company, which was 
affirmed by the Supreme Court. 

A number of errors have been assigned which relate to this 
defense, but the argument has turned upon those which, in dif- 
ferent ways, raise the question as to whether, after the defendant 
in error had made out a prima facie case by proving the bond 
and its breach by a refusal to indemnify him for losses sustained 
during its currency through the dishonesty of the employee 
guaranteed, the onus devolved upon the surety company to plead 
and prove that the loss occurred through the fault of the em- 
ployer in not making the monthly examinations which it had 
agreed to make. The trial judge ruled that the onus was upon 
a defendant, and this ruling has been affirmed by the Supreme 

ourt. 

Whether this ruling was right or wrong must depend upon 
whether the requirement of the bond, that mqnthly examinations 
of the books of the employee should be made, constituted a con- 
dition precedent or a condition subsequent. The bond on its face 
requires the employer “to take and use all reasonable steps and 
precautions to detect and prevent any act upon the part of the 
employee which would tend to render the company liable for 
any loss.” It“also provides that if the statements by the employer 
in the application “shall be untrue, the bond shall be void.” The 
obligation in respect to examinations of the employee’s accounts 
is found in the application. The questions propounded by the 
surety company and the employer’s answers, so far as relevant, 
were these :— 

“To whom and how frequently will he account for his hand- 
lings of funds and securities? Monthly; to board of directors. 

“What means will you use to ascertain whether his accounts 
are correct? Examination of books and count of money and 
securities. How frequently will they be examined? Monthly or 
oftener. By whom will they be examined? Our auditor. 

“When were his accounts last examined? February 8th, 1905. 

“Were they reported correct? Yes. 

“Is there now or has there been any shortage due you by ap- 
plicant? No.” 

There was never any question but that liability under the bond 
would be defeated if it appeared that the loss attributable to the 
dishonesty of the employee was due to the neglect of the bank 
to make the monthly examinations required. And so the jury 
were instructed. The question was whether this requirement 
was a condition precedent to liability, which the bank was re- 
quired to aver and prove, or whether it was a defense to be 
made out by the defendant. But a construction which makes 
the bond inoperative until the employer shows that it had made 
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such examinations is not a fair and reasonable interpretation. 
The distinction between conditions precedent and subsequent is 
plain enough. The condition here involved, if properly a con- 
dition at all, is of the latter class. 

The coming into effect of a contract may be made to depend 
upon the happening or performance of a condition. But a condi- 
tion subsequent presupposes a contract in effect which may be 
defeated by the happening or performance of a condition. 
Where, therefore, an action is upon a contract subject to a con- 
dition precedent, the performance of that condition must be 
averred and proved; but if the contract sued upon is subject to 
a condition subsequent, there is no occasion for any averment in 
respect to the condition. It is a matter of defense, which must 
come from the other side. 1 Chitty, Pl. pp. 246, 255. 

The plaintiff was plainly entitled to recover upon proving the 
bond, an embezzlement, and a breach by a refusal to indemnify. 
It was not obliged to aver that it had made the examinations 
which it agreed should be made. If it had failed in that duty, 
it was for the surety company to so plead and prove. Such, 
indeed, was the course of the pleading in this case, and a breach 
of the agreement to make such examinations was set up as a 
defense. There was no error in the ruling of the court that the 
onus was upon the surety company to prove a breach of the ob- 
ligation to make examinations. Piedmont & A. L,. Ins. Co. vs. 
Ewing, 98 U. S. 377, 23 L. Ed. 610; American Credit Indemnity 
Co. vs. Wood, 19 C. C. A. 264, 38 U. S. App. 583, 73 Fed. 81; 
Redman vs. A®tna Ins. Co. 49 Wis. 431, 4 N. W. 591; Murray vs. 
New York L,. Ins. Co. 85 N. Y. 236; Freeman vs. Travelers’ 
Ins. Co. 144 Mass. 572, 12 N. E. 372. 

It has been argued that there was no evidence upon which the 
case could go to the jury upon the question of whether reason- 
ably proper monthly examinations were in fact made. This 
insistense has no foundation. The plaintiff in error brought 
out upon its own cross-examination of McDowell, the defaulting 
cashier, that he made monthly reports and that these reports were 
gone over by the officers of the bank regularly, once a month. 
He testified that his cash and securities were counted and ex- 
amined and his report verified from the book entries made by 
the bank’s bookkeeper. Indeed, he testified, “that there never 
was a set of directors in any bank that tried to watch things 
closer than that set of directors.” The cashier’s embezzlements. 
of money were covered by false entries relating to remittances 
to the bank’s correspondents, whereby the balances in such banks. 
were made to appear much larger than they actually were. The 
defendant’s expert evidence tended to show that if the returned 
vouchers or the reconcilation reports of such banks had been 
compared with the ledger accounts, the discrepancy would have 
appeared. But the cashier was cunning, and he testified to the 
difficulties which he threw in the way of any effort to verify the 
books in these particulars. He supported his report by his. 
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cash and his bills receivable and a showing of the books kept by 
another officer, who made the entries from “slips” made by 
himself (the cashier), purporting to show cash used to buy ex- 
change for remittances. These “slips,” being falsified memo- 
randa, were innocently used by the bookkeeper as the basis for 
the ledger entries which misled the officers in their examinations. 
On this evidence the question as to whether reasonable diligence 
had been used in making such examinations was one for the jury. 
It was so submitted under a fair charge, and they found for the 
plaintiff below. Finally, it is said that the greater part of the 
loss occurred during the currency of renewal bonds, and that 
each such renewal was made upon a certificate by the employer 
which stated that just prior thereto the books and accounts of 
the employee “were examined and found correct in every respect 
and all moneys accounted for.” It is said that this statement was 
untrue, inasmuch as, at the date of such renewals, the books and 
accounts were not correct and the cashier was short in his 
cash. But the certificate is not to be taken as a warranty of the 
correctness of the accounts. The statement is that his books and 
accounts had been examined and found correct. The mere fact 
that the examination, if made by a reasonably competent person, 
failed to discover discrepancies covered up by false entries, or 
other bookkeeping devices, would not defeat the renewal. The 
case upon this point went to the jury upon the fact of reasonable 
examinations and the good faith of the bank in making the rep- 
resentation. The question of the weight or credibility of the evi- 
dence is not one for our consideration. There was some evidence 
which the trial judge thought sufficient to carry the case to the 
jury. The Supreme Court of Arizona agreed with the trial 
court, and with both courts we concur. 

The assignments of error relating to admission of evidence 
have been examined so far as the state of the record admits. 
The court below thought most of them insufficiently saved, and 
none of them so material as to require a reversal for new trial. 
In this we concur. 

Judgment affirmed. 

Mr. Justice McKenna dissents. 





Spingarn vs. National Surety Co. 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 


SP.NGARN 
US. 


NATIONAL SURETY CO. or NEw Yorx.* 


BURGLARY INSURANCE—ACTIONS—DEFENSES. 


Fraud by insured in falsely increasing the amount of a claim on a bur- 
glary insurance policy was new matter, when alleged in the answer, 
which would constitute a defense to the action. 


(For pone! cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615. 
BURGLARY INSURANCE—ACTION ON POLICY—PLEADING. 


An allegation of due performance in the complaint in an action on a 
burglary insurance policy does not amount to an averment of non- 
violation of the conditions or prohibitory clauses of the policy, such 
as one requiring insured to keep books of account, so as to require 
a specific denial in the answer of the allegation of due performance. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 


Appeal from City Court of New York, Special Term. 

Action by Israel Spingarn against the Natidnal Surety Com- 
pany of New York. From an interlocutory judgment for plain- 
tiff, on demurrer to the complaint, defendant appeals. Reversed, 
and demurrer overruled. 


See, also, 131 N. Y. Supp. 721. 


Argued April term, 1912, before Seabury, Guy, and Gerard, JJ. 


JosEPH L. PracrEr, of New York City, for Appellant. 
HERMAN Kaun, of New York City, for Respondent. 


Guy, J. 

The defendant appeals from an interlocutory judgment sus- 
taining a demurrer to the first and second defenses of the defend- 
ant’s amended answer. The action is brought to recover the sum 
of $1,000 upon a policy of burglary insurance. The answer de- 
nies the material allegations of the complaint, and sets up two 
separate defenses: First, that the plaintiff’s assignor failed to 
keep books of account, according to the terms and conditions of 
the policy; and, second, that plaintiff’s assignor avoided the 
policy by attempting to cheat and defraud the company in exag- 
gerating his claim. 

[1] The trial justice held that these defenses were insufficient, 
for want of specific denials in the answer of the allegation of due 


* Decision rendered, April 12, 1912. 134 N. Y. Supp. 817. 
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performance of the conditions of the policy pleaded in the com- 
plaint. In so ruling, the learned judge erred. The allegation of 
fraud was new matter, which, if established by competent proof, 
would constitute a defense to the action. Eagle Waist Co. vs. 
Ocean Accident & Guarantee Corporation, 133 N. Y. Supp. 1031; 
Shaff vs. United Surety Co., 142 App. Div. 465, N. Y. Supp. 8; 
Anibal vs. Ins. Co., 84 App. Div. 634, 82 N. Y. Supp. 600. 

[2] A plea of due performance in the complaint cannot be con- 
sidered as a plea of nonviolation of any of the prohibitory clauses 
of the policy. Rau vs. Westchester Fire Ins. Co., 50 App. Div. 
428, 64 N. Y. Supp. 290. 

The interlocutory judgment must therefore be reversed, and 
the demurrer overruled, with costs in this court and in the court 
below. All concur. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Fourtu Circuit. 


ZETNA LIFE INS. CO., or Hartrorp, Conn. 
vs. 


OUTLAW. (No. 1,056.)* 


LIFE POLICIES—STATEMENTS BY INSURED—EFFECT. 


[n an action on a life policy, which provided that statements by insured 
should be deemed representations, and not warranties, in the absence 
of fraud, it was not error to instruct that, in the absence of fraud, no 
false statements as to an immaterial matter, or not constituting an 
inducement of the contract, would be a defence, and that repre- 
sentations through mistake would not avoid the policy, unless made 
with a fraudulent purpose; insurer not being entitled to an in- 
struction that a misstatement -or misrepresentation in a material 
matter would avoid the policy, although such misstatement may have 
been honestly made. 

~~ met cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669. 


McDowell, District Judge, dissenting. 


In Error to the Circuit Court of the United States for the 
District of South Carolina, at Florence. 

Action by Benjamin Lucas Outlaw against the A:tna Life 
Insurance Company, of Hartford, Conn. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 


Before Pritchard, C. J., and McDowell and Smith, D. JJ. 
W. G. Betser, (Melton & Belser, on the brief), for Plaintiff 


in Error. 

RopertT MACFARLAN and P. A. Wriicox (Macfarlan & Thorn- 
well and Willcox & Willcox, on the brief), for Defendant in 
Error. 

SmitH, D. J. 

This is a suit upon an insurance policy upon the life of 
Daniel Angus Outlaw, which was assigned to the defendant 
in error. The policy was for $5,000, dated July 8, 1°08, and 
was assigned to the defendant in error on the 13th of July, 
1908. ‘The insured, Daniel Angus Outlaw, died December 1, 
1908, and suit was thereupon brought by his assignee in the 
Court of Common Pleas for the County of Darlington for the 
State of South Carolina to recover the amount of the policy, 


* Decision rendered, Feb. 14, 1912. 104 Fed. Rep. 862. 
Vol. XLI.—71. 
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which action was removed to the Circuit Court of the United 
States for the District of South Carolina. The policy of insur- 
ance contained a provision as follows :— ; 

“All statements made by the insured shall, in the absence of 
fraud, be deemed representations, and not warranties, and no 
such statement shall avoid the policy or be used in defense to a 
claim under it, unless it is contained in the written application 
for this policy and copied hereon.” 


The defense of the Aitna Life Insurance Company to the 
policy is based upon certain alleged misstatements, viz., that 
the defendant stated that he was in his fifty-eighth year, whereas 
he was in fact more than sixty years of age; that he stated 
that he had made one application, which had been rejected by 
the Mutual Benefit Society, whereas he had also made another 
application, which had been rejected by another company; that 
he had made a statement that he had not within the last seven 
years had any disease or severe sickness, whereas he had within 
seven years suffered from disease or severe sickness; that he 
stated that he had never been intemperate in the use of either 
malt or spirituous liquors, whereas he had been so intemperate. 
Evidence on these controverted allegations was offered by both 
sides, and the case went to the jury, which found a verdict for 
the defendant in error. 

Under the assignments of error the question in this court 
turns upon the trial judge’s- charge with regard to the effect of 
the statements of the insured. ‘The trial judge charged :— 

“That under the terms of the policy upon which this suit is 
based, all statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties; therefore, 
in the absence of fraud, no false statement in reference to an 
immaterial matter, and no false statement which did not induce 
the company to enter into the contract, and in which the insured 
participated with a fraudulent intent, can be relied upon by the 
insurer as a defense.” 

And again :— 

“That representations which may be the result of mistake or 
otherwise on the part of the applicant, even if proved to be mis- 
takes or misrepresentations, unless made with a fraudulent pur- 
pose, would not avoid the policy.” 

The contention of the plaintiff in error is that the trial judge 
should have charged the jury explicitly that a misstatement or 
misrepresentation in a material matter would avoid the policy, 
although such misstatement may have been honestly made in a 
sincere belief that it was correct, and without any fraudulent in- 
tent. The correctness of the charge as made depends upon what 
is the true definition of a representation under the terms of 
the policy, and what is the difference between a warranty and a 
representation. The distinction between a warranty and a rep- 
resentation in an application for an insurance policy has by a 
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number of decisions been stated to be that, if the statements 
are warranted, they must be true in every particular, whether 
material or immaterial; whereas, if the statements are repre- 
sentations, incorrectness in an immaterial matter will not avoid 
the policy, although, if incorrect in a material matter, the policy 
. will be avoided. Under these decisions, if the misstatement be a 

material one, the policy would be avoided, whether the state- 
ment was a warranty or a representation, and the honesty, good 
faith, and sincerity of the applicant would not affect the ques- 
tion. Those circumstances would be considered only if the state- 
ment was a representation and immaterial. The fraud or 
fraudulent intent of the applicant would in either case be for 
consideration only in the case of a representation on an imma- 
terial point. 

This distinction is not a satisfactory one logically, especially 
where, as in the present case, the clause in the policy itself 
makes fraud a distinguishing element. It says :— 

“All statements made by the insured shall, in the absence of 
fraud, be deemed representations, and not warranties.” 

If the misstatements were material, under the construction 
claimed by the plaintiff in error, the policy would be avoided, 
and in such case the only effect of the use of the word “fraud” 
in this clause would be to avoid the policy in case of fraud for 
immaterial statements, notwithstanding that, without this clause, 
under the general rule of law, fraud could be reiied on as a de- 
fense. Such construction would seem to deprive the clause of 
effect. 

It was decided by the Circuit Court of Appeals of the Fighth 
Circuit, in the case of Rice vs. Fidelity & Deposit Company of 
Maryland, 103 Fed. 427, 43 C. C. A. 270, that :— 

“In insurance a representation is a’statement by the applicant 
to the insurer regarding a fact material to the proposed insur- 
ance; and it must be not only false, but fraudulent, to defeat 
the policy. A warranty, in the law of insurance, is a binding 
agreement that the facts stated by the applicant are true. It is 
a part of the contract, a condition precedent to a recovery upon 
it, and its falsity in any particular is fatal to an action upon the 
policy.” 

Accepting this as the definition of a representation, it follows 
that, in order for a representation, under the terms of this policy, 
to serve as a defense, it must have been knowingly false, and 
therefore fraudulent. Unless so knowingly false and fraudu- 
lent, it could not be availed of by the insurance company as a 
defense. Tested by this principle, or giving the clause in the 
policy its due effect, the charge of the trial judge was not er- 
roneous under the case presented, and the judgment below must 
be accordingly affirmed. 


Affirmed. 
McDowell, D. J., dissents. 
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SUPREME COURT OF WISCONSIN. 


STIRN 
vs. 


SUPREME LODGE OF BOHEMIAN SLAVONIAN BENEV. 
SOCIETY.* 


BENEFIT INSURANCE—CHANGE IN LAWS. 


Where a benefit insurance certificate provides for the payment of $1,000 
to insured’s wife on his death, or, if the wife dies first, for the pay- 
ment of $250 to him on her death, and the remainder of the $1,000 
to any beneficiary he may designate on his death, a change in the 
laws of the society, under which no payment is to be made to him on 
the death of his wife, deprives him of valuable contract rights. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


BENEFIT INSURANCE—RULES—RIGHT TO CHANGE. 


A provision in a benefit insurance certificate that insured shall comply with 
all the laws, rules, and regulations of the insurer authorizes 
reasonable changes in carrying out the details of the scheme of 
insurance, but not the nullification of essential features of the con- 
tract. 


(For other cases, see Insurance, Cent. Dig. § 1869; Dec. Dig. § 725.) 


BENEFIT INSURANCE—CONFLICTING PROVISIONS WHICH 
CONTROL. 


Provisions in the articles or by-laws of a benefit insurance society, in 
effect when a certificate is issued, or thereafter adopted, must yield 
to inconsistent provisions in the certificate, in the absence of consent 
or waiver, or a statutory rule, or rule of public policy, to the con- 
trary, even though the certificate provides that the insured will comply 
with all the rules and regulations as they may be enacted or amended 
from time to time. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 
726.) 


BENEFIT INSURANCE—CHANGE IN BY-LAWS—CONSENT. 

In an action on a benefit insurance certificate, where the answer aileged 
a change in the rules of the society, under which the insured was 
repeatedly requested to surrender his old certificate and accept a 
new one issued under the new rules, but that he had refused to do 
so, the fact that he had continued to pay his assessments efter 
notice of the change did not show consent to the change, which other- 
wise would not have been binding on him, since he had a riglt to 
pay the assessments for the purpose of keeping his old certificate in 
force. 

(For other cases, see Insurance, Cent: Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 


Appeal from Circuit Court, Manitowoc County; Michael 
Kirwan, Judge. 
Action by Francis Stirn against the Supreme Lodge of the 


* Decision rendered, May 14, 1912. 136 N. W. Rep. 164. 
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Bohemian Slavonian Benevolent. Society. From an order sus- 
taining a demurrer to the answer, defendant appeals. Affirmed. 

The material allegations of the complaint are: That defend- 
ant is a mutual benefit association or fraternal order engaged 
in the business of insurance on the mutual assessment plan. 
That November 25, 1891, plaintiff was received by said de- 
fendant as a member, and it issued to him its certificate for 
$1,000, bearing said date. ‘That one of the provisions of said 
certificate read as follows: “Provided, however, if the wife of 
said Brother Francis Stirn shall die previous to his death, and 
his said wife having previously passed a medical examination 
to the satisfaction of this society, the sum of $250 of the said 
sum of $1,000 shall be paid, upon satisfactory proof of death, 
to said Brother Francis Stirn, and said payment shall be in- 
dorsed on the back of this certificate or upon the certificate 
issued in lieu thereof, and after his death only the balance of 
said $1,000, to-wit, the sum of $750, shall be paid on this cer- 
tificate, or upon any certificate that may be issued in lieu 
thereof.” ‘That on or about the 6th day of June, 1908, plain- 
tiff’s wife, who had previously passed a medical examination to 
the — of the society, died, and on the 13th of June, 
1908, he gave due notice and delivered proof of death of his 
be wife to the defendant in conformity with the provisions of 
his certificate. That he delivered his said certificate to the de- 
fendant for the purpose of having paid to himself and indorsed 
on the back thereof said sum of $250, and to have issued to 
him, in lieu thereof, a new certificate in the sum of $750. It is 
further alleged upon information and belief that since the death 
of plaintiff’s wife the defendant has levied and collected an 
assessment upon its members to pay the plaintiff’s claim of $250, 
and that it has had and still has in its treasury a sufficient sum 
to pay his claim and all other just claims against said defendant; 
that he has requested, and defendant has refused, the payment 
of said sum of $250, and prays judgment for said amount, with 
interest and costs. 


The plaintiff demurred to the following portion of the answer: 
“Further answering, and by way of defense, said defendant al- 
leges: That at the time the plaintiff became a member of the 
defendant society he then and there faithfully promised and 
pledged himself that he will always, while a member of said 
order, obey and comply with all the rules, regulations, by-laws, 
and charter of said defendant society. That at a convention 
of said defendant organization, held in the city of St. Paul, 
Minn., from June 15 to June 20, 1896, the members of said or- 
ganization duly amended, altered, and revised its constitution 
and by-laws, and that said constitution and by-laws, as so 
amended, altered, and revised, were in force at the death of 
said Bertha Stirn, and had been in force for a long time prior 
thereto. ‘That said constitution and by-laws in force at the 
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time of the death of said Bertha Stirn contained no provision for 
the payment of any sum or sums of money whatsoever, to a 
member upon the death of his wife, upon or under any certifi- 
cate issued to such member, as alleged in said complaint, but 
that all provisions for the payment of said sum of $250, as 
aforesaid, to a member upon the death of his wife were duly 
repealed and annulled by said convention, and instead the fol- 
lowing provisions were made and duly adopted, and were in 
force at the time of the death of said Bertha Stirn, to wit: 
[Setting out provisions.] That plaintiff had full knowledge of 
the repeal of said provisions, above mentioned, and the adop- 
tion of the new constitution and by-laws, but that he at no time 
made application for the admission of his wife to a death bene- 
fit as therein provided, and that said Bertha Stirn, his wife, 
utterly failed and neglected to in any manner comply with any 
of the provisions of said constitution and by-laws so adopted 
in 1896, aforesaid, in no way, has the same provided for the 
payment of any sum for death benefit or otherwise upon the 
death of said Bertha Stirn, Defendant admits that it levied and 
collected an assessment upon the members to pay said plaintiff 
the sum of $250 as the benefit for the death of his wife, but 
alleges in that behalf that said assessment was so levied and 
collected by mistake and under a misapprehension of the facts, 
and in the belief that said plaintiff and said Bertha Stirn had 
fully complied with the provisions of said constitution and by- 
laws of 1896, aforesaid, providing the manner in which applica- 
tion should be made by a member for the admission of his wife 
to the death benefit, and that, as therein provided, said Bertha 
Stirn, as his wife, has fully complied with said constitution and 
by-laws, but that said defendant has no power or authority or 
any legal right to pay said sum so levied and collected to any 
one, by reason of the death of said Bertha Stirn. Defendant 
further alleges that, owing to said mistake and misapprehension 
of facts, it did issue to said plaintiff a new policy or certificate, 
in lieu of the original certificate in the sum of $750, but that 
said defendant has no power, and did not have such power or 
legal authority, to issue such new certificate, and that upon 
discovering the error it duly issued a new certificate in the sum 
of $1,000 in accordance with its constitution and by-laws, and 
delivered the same to said plaintiff, but that the said plaintiff 
has refused to accept the same, and that he has returned said 
certificate. * * * That said original certificate, in the plain- 
tiff’s possession at the time of his said wife’s death and now in the 
possession of this defendant, was and is void in part, and the 
surrender thereof by the plaintiff was repeatedly requested, in 
order that a new certificate, similar to the one hereto attached, 
might issue thereon, but that plaintiff has failed and neglected 
for more than ten years last past to surrender same for such 
nurpose, and that said plaintiff is entitled to no death benefit 
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under the constitution and by-laws of said defendant organiza- 
tion, other than as provided in said new certificate, a copy of 
which is hereto attached, and that defendant at all times since 
said convention has been ready and willing, and now is ready 
and willing, to. issue and deliver to said plaintiff such new cer- 
tificate in conformity with the said constitution and by-laws. 
That defendant, further answering, states and alleges that by 
the charter, constitution, and by-laws of defendant society 
* * * it is provided that the constitution and by-laws may be 
changed, altered, amended or repealed from time to time as the 
society may deem fit or necessary.” The court sustained the 
demurrer, and the defendant appealed. 


Joun J. Vuacn, for Appellant. 
F. F. Grvew.e, for Respondent. 


VinJE, J. (after stating the facts as above). 

The demurrer to the answer presents the question whether 
the defendant, by amendment to its constitution or by-laws, 
could change the terms of the certificate issued to plaintiff in 
1891, whereby he was made a beneficiary therein to the amount 
of $250 in the event his wife died during his lifetime, so as to 
cut off his right to receive said sum. Defendant contends that, 
since the certificate was issued upon condition that the plaintiff 
should “in every particular while a member of said organization 
comply with all the laws, rules and regulations thereof,” it was 
within its power to change its laws as it did in 1896; that such 
change was made necessary because of the fact that it was 
found that members who received a cash payment upon the death 
of their wives lost interest in the society and usually allowed 
their insurance to lapse, and because it was deemed contrary 
to its articles of incorporation and to the laws of several states 
in which it did business. 

[1] It is claimed the change was a reasonable and necessary 
one, and did not deprive members of their vested rights. Con- 
ceding the necessity of the change from the standpoint of the 
defendant, can it be said that it did not deprive plaintiff of valu- 
able contract rights? His contract was that the defendant 
should pay his wife $1,000 upon his death; but, if she died 
before he did, then it should pay him $250 upon her death, and 
the balance, after his decease, to a beneficiary named by him. 
This contract was sought to be changed, so as to cut off his 
right to receive the $250 upon the death of his wife, and to 
make the whole sum of $1,000 payable upon his death. Mani- 
festly such a change was a material change to the contract. 
Under the certificate issued to him, plaintiff and his wife were 
both the insured and the beneficiaries. Under, the attempted 
substituted contract, the plaintiff alone was the insured and the 
wife alone the beneficiary. 
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{2, 3] The reserve power made a part of the contract of in- 
surance that plaintiff should comply with all the laws, rules and 
regulations of the defendant warranted only reasonable changes 
in the manner and mode as to details of carrying out the scheme 
of insurance. It did not authorize defendant to nullify any 
essential feature of the contract entered into. Wuerfler vs. 
Trustees Grand Grove, 116 Wis. 19, 92 N. W. 433, 96 Am. St. 
Rep. 940; Jaeger vs. Grand Lodge of the Order of Hermann’s 
Sons, 135 N. W. 869, decided April 23, 1912. It has been held 
that provisions in the articles of organization or by-laws exist- 
ing at the time of the issuance of the certificate, inconsistent 
therewith, must yield to the terms of the certificate, in the ab- 
sence of some statutory provision or some rule of public policy 
to the contrary. Ledebuhr vs. Wisconsin Trust Co.,.112 Wis. 
657, 88 N. W. 607; Wuerfler vs. Trustees Grand Grove, 116 
Wis. 19, 92 N. W. 433, 96 Am. St. Rep. 940; Koerts vs. Grand 
Lodge Hermann’s Sons, 119 Wis. 520, 97 N. W. 163; Bruger 
vs. Princeton & St. Marie Mutual Fire Ins. Co., 129 Wis. 281, 
109 N. W. 95. So changes made in the organic law of a benefit 
society, or in the by-laws thereof, which materially alter or 
affect the contract relations between the members and the so- 
ciety as expressed in the contract of insurance must yield to the 
terms of the latter, in the absence of consent or waiver, or of 
any statutory rule of public policy to the contrary. even where 
there is a provision in the certificate that the member will com- 
ply with the laws, rules, and regulations of the society or order 
as they may be enacted or amended from time to time in the 
future. Such provision relates to the conduct and government 
of the society in relation to its members, and does not affect 
the substantial portions of its insurance contracts with them. 
True it may authorize the society to change the details of the 
mode or manner in which it shall carry on the insurance part 
of its business, as well as its other business, with members; but 
it cannot be made the cloak for compelling a member to accept 
a substantially different contract of insurance from the one 
entered into when the certificate was issued. 

[4] A further claim is made that the plaintiff must be held 
to have consented to the change in the terms of his certificate, 
because he continued to pay his assessments for many years 
after he had notice of a change in the by-laws. The answer con- 
tains no such allegation of consent. On the contrary, it admits 
that plaintiff never consented thereto; for it alleges “‘that he 
was repeatedly requested to surrender the old certificate and to 
accept a new one issued under the new system; but the re- 
spondent never did so for more than ten years past.” The an- 
swer, therefore, upon its face shows that plaintiff never con- 
sented to a change in the by-laws. He had a perfect right to 
continue to pay assessments upon the certificate issued to him, 
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in order to keep it in force, and was under no obligation to sur- 
render it for cancellation. 
Order affirmed.’ 


COURT OF APPEALS OF MARYLAND. 


FORWOOD 
Us. 
PRUDENTIAL INS. CO. OF AMERICA 


REPRESENTATIONS—MATERIALITY. 


Representations by an applicant for insurance that he did not use any 
malt liquors, wines, or spirits, and had never used malt or spirituous 
liquors to excess, are material to the risk as a matter of law. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


REPRESENTATIONS—BURDEN OF PROOF. 
The burden is on an insurer to show the falsity of statements and 
answers in the application, and that they were material to the risk. 


“_ other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
646.) 


REPRESENTATIONS—BURDEN OF PROOF. 


Where an insurer has proved the falsity of representations in the appli- 
cation which was signed by the insured, and contained a declaration 
that all statements and answers were true, and an agreement that 
they should constitute a part of the contract, the burden is on those 
claiming under the policy to show that the answers contained in 
the application were not the answers given by the insured. 

a rey! cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 

6.16.) 


CONTRACT—POWER OF AGENTS TO CHANGE OR MODIFY 

A provision of an insurance policy prohibiting any agents from chang- 
ing or modifying its terms does not apply to conditions which relate 
to the inception of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


REPRESENTATIONS—FALSITY—MISTAKE OF AGENT. 


Where answers in an insurance application must have been known to the 
applicant to be false, and the application was annexed to and made 
a part of the policy, and contained a declaration that the statements 
and answers were true, there could be no recovery, although true 
answers were given by the applicant and different answers copied 
in the application through the mistake or fraud of the agent, since 
he could have discovered this fact, and by failing to disclose it to the 
company he participated in the fraud or mistake. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 370.) 


REPRESENTATIONS—FALSITY—EVIDENCE. 


Evidence in an action on an insurance policy held insufficient to show 
that the false answer in the application to the question as to 


* Decision rendered, Jan. 11, 1912. 83 Atl. Rep. 160. 
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whether insured had ever used malt or spirituous liquors was not the 
answer given by him to the medical examiner, and that he answered 
the question truly. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Superior Court of Baltimore City; Thos. Ire- 
land Elliott, Judge. 

Action by Annie M. Forwood against the Prudential Insur- 
ance Company of America. From a judgment for defendant, 
plaintiff appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Burke, 
Thomas, Pattison, and Stockbridge, JJ. 


Wituram L. Marsury and WiLiiam L. Rawis, for Appel- 
lant. 
German H. H. Emory and Morris A. Soper, for Appellee. 


Boyp, C. J. 

On the 16th day of December, 1909, the appellee issued an 
insurance policy on the life of William T. Forwood, the hus- 
band of the appellant, which was originally payable to the ex- 
ecutors, administrators, or assigns of the insured, but the ap- 
pellant was subsequently made the beneficiary. The insured 
died on the 21st of August, 1910, and, the appellee having de- 
clined to pay the policy, suit was brought thereon. In addition 
to the two general issue pleas, the appellee filed three special 
pleas, in the first of which it is alleged that the insured made ap- 
plication on or about the 2d of December, 1909, for the insur- 
ance, “and on or about the 4th day of December, 1909, did 
falsely and fraudulently represent and warrant to the defendant 
in continuation of said application, and as part thereof, which 
application constitutes a part of said policy of insurance, that 
he did not use malt liquors, wines and spirits.” In the next plea 
(fourth) it is alleged that he falsely and fraudulently repre- 
sented that he had never used malt and spirituous liquors to 
excess and in the last (fifth) that he represented that he was 
engaged, and had been for a long time prior thereto, as a sales- 
man of pianos and sewing machines, and that he was not then 
engaged, had never been engaged, and had no intention of en- 
gaging, in the manufacture, sale, and handling of malt and 
spirituous liquors. The three special pleas seem to be in due 
form, making the necessary allegations that the representations 
and warranties were false, etc., and issue was joined on them. 
The only exceptions taken were to the refusal to grant the 
plaintiff's first, second, and third prayers, and to granting an 
instruction drawn by the court. That instruction was: “The 
court instructs the jury that uncontradicted evidence in this 
case shows that the statements made at the time of signing the 
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application for insurance by the insured, whether as contained 
in the application or as testified to by the wife of the insured as 
then made by him, were untrue, and, that these statements being 
material to the risk, their verdict must be for the defendant.” 
A verdict was rendered for the defendant in pursuance of that 
instruction, and from the judgment entered thereon this ap- 
peal was taken. The defense made by the first two special pleas 
(numbered third and fourth) will be considered together. In 
the application for insurance, under the head of “Declarations 
Made to the Medical Examiner,” there are the foilowing state- 
ments: “3A. State the quantity you use each day of malt 
liquors. None. Wines. None. Spirits. None. C. Have you 
ever used malt or spirituous liquors to excess? (If yes, give 
full particulars.) No.” The evidence shows beyond all con- 
troversy, and it may be said to be without contradiction, that 
the statements made under 3A and the answer to C, as written 
on the application, were false. Fifteen or sixteen witnesses 
testified to the habits of the insured; and, while some of them 
seemed to have had some difficulty in determining when a man 
could be said to be “drunk,” all of them had seen him more or 
less under the influence of liquor, and some of them had fre- 
quently seen him in that condition. At times he became very 
noisy and unruly, and on one occasion, when he was arrested 
for indecent exposure of his person, he offered as an excuse 
before the recorder of Atlantic City that he was under the in- 
fluence of liquor when it occurred. He was living at Atlantic 
City when he applied for this insurance and for several years 
before, but left about the time the policy was issued, and most 
of the witnesses who testified to his habits knew him there. 
Indeed, the appellant said that he drank a glass of beer or 
whisky whenever he felt like it. As the insured admittedly 
signed the application, it would be useless to discuss this branch 
of the case, were it not for the fact that the appellant contends 
that the insured did not answer the questions as the answers 
are stated in the application, but that they were written there by 
the medical examiner, and are simply conclusions of the ex- 
aminer and his construction of what the insured said. In other 
words, it was, in effect, conceded that those answers, as they 
were written in the application, were untrue, but it is contended 
that they were not the answers given by the insured. 

[1, 2] At least, since the case of Mutual Life Insurance Co. 
vs. Mullan, 107 Md. 457, 69 Atl. 385, it cannot be doubted that 
such misstatements as are alleged to be in the application were 
concerning matters material to the risk, and the insured neces- 
sarily knew them to be false, if made as stated in the applica- 
tion. Mullan in his application stated that his habit as to the 
use of intoxicants was one glass of beer a day on an average, 
and that such had been his habit in the past. The testimony 
showed that he drank to excess, was quite frequently drunk, 
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and had been treated for acute alcoholism. It was said in the 
opinion delivered by Judge Worthington: “The fact that Mul- 
lan drank intoxicating liquors very much in excess of ‘one 
glass of beer a day on an average’ was also material to the risk 
as a matter of law, and the court below by granting the defend- 
ant’s sixth prayer properly so instructed the jury.” Again, it was 
there stated: “As we have already said, the fact that the appli- 
cant used intoxicants very much in excess of one glass of beer a 
day on an average was palpably material to the risk.” The 
burden was on the defendant (appellee) of proving the falsity 
of the statements and answers made in the application, and also, 
if untrue, that they related to some matter material to the risk. 
Royal Arcanum vs. Brashears, 89 Md. 633, 43 Atl. 866; Mul- 
lan’s Case, supra. But that burden has been clearly and fully 
met as to the statements and answers in the application, and 
they were material to the risk, and can be so determined by 
the court as a matter of law. Bankers’ Life Ins. Co. vs. Miller, 
100 Md. 1, 59 Atl. 116; Mullan’s Case, supra. See, also, other 
cases cited in Mutual Life Ins. Co. vs. Robinson, decided by 
this court April 5, 1911. not vet officially reported but to be 
found in 115 Md. 408, 80 Atl. 1085. 

[3] Inasmuch, then, as the appellee has, with evidence which 
is uncontradicted, met the burden originally on it, and inasmuch 
as the insured admittedly signed the application, which de- 
clared “that all the statements and answers to above questions 
are complete and true, and I agree that they shall form a part 
of the contract of insurance applied for,” clearly the burden of 
showing that they were not the answers and statements of the 
insured, or that he qualified those statements and answers, but 
the agent of the company without his knowledge did not insert 
the qualifications, is shifted and rests upon the appellant. 


In Globe Reserve Mut. Life Ins. Co. vs. Duffy, 76 Md. 293, 
25 Atl. 227, it appeared that the medical examiner wrote down 
the answers to the various questions upon the printed applica- 
tion, and amongst others it was stated that the insured had no 
pulmonary and no kidney trouble. The evidence on the part 
of the insurer tended to prove that he had, and for some years 
prior to that had had, both of those troubles, from which he 
died in less than two months after the date of the policy. 
Judge McSherry said that, if the medical examiner was the 
agent of the company, it required no argument to show that it 
was not within the scope of his authority to mislead and de- 
liberately impose upon his principal, and he then went on to 
say: “Notwithstanding this is so, there are many cases in which, 
to prevent fraud and gross injustice, an insurance company is 
estopped, on grounds of the highest public policy, to object that 
the statements made by its agents beyond the scope of their 
authority are false. But there must be no complicity on the 
part of the assured; because, if false answers be written in 
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the application by the agent with the knowledge of the assured, 
the latter becomes an accomplice, and both perpetrate a fraud 
upon the company. In such a case it is obvious that a recovery 
could not be permitted upon a policy thus procured. And so, 
where false answers have been written by the agent without 
the knowledge of the assured, but the latter has the means at 
hand to discover the falsehood and negligently omits to use 
them, he will be regarded as an instrument in the perpetra- 
tion of the fraud, and no recovery could be had upon the 
policy.” He cited New York Life Ins. Co. vs. Fletcher, 117 U. 
S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, and several other cases, 
and then continued: “If the assured be neither an accomplice 
nor an instrument, and be imposed upon withcut fault on his 
own part by the agent of the company, his beneficiary will be 
entitled to recover, notwithstanding the statements are inaccu- 
rate or untrue.. Keystone Mut. Ben. Ass’n vs. Jones, 72 Md. 
363 [20 Atl. 195].” 


In Fletcher’s Case the Supreme Court said it was the duty of 
the insured to read the application he signed, and, after discussing 
that, added: “There is another view of this case equally fatal to 
a recovery. Assuming that the answers of the assured were falsi- 
fied, as alleged, the fact would be at once disclosed by the copy 
of the application, annexed to the policy, to which his attention 
was called. He would have discovered by inspection that a 
fraud had been perpetrated not only upon himself, but upon the 
company, and it would have been his duty to make the fact known 
to thé company. He could not hold the policy without approving 
the action of the agents, and thus becoming a participant in the 
fraud committed. The retention of the policy was an approval 
of the application and of its statements. The consequences of 
that approval cannot, after his death, be avoided.” 


[4] It is true that the provision prohibiting an agent from 
changing or modifying the terms of a policy may not apply to 
conditions which relate to the inception of the contract, as il- 
lustrated in Dulany vs. Fidelity & Cas. Co., 106 Md. 34, 66 Atl. 
614, N. J. Mut. Life Ins. Co. vs. Baker, 94 U. S. 610, 24 L. Ed. 
268, and Insurance Co. vs. Mahone, 88 U% S. 152, 22 L. Ed. 593, 
and it is said in Dulany’s Case that: “If the actual facts were 
explained by the assured to the agent of the company through 
whom the policy was delivered to him and the premium collected, 
and that agent undertook to determine whether the facts were 
material to the risk, and wrote or instructed the appellant to 
write the answer appearing on the application, the company 
would be estopped to set up those facts to defeat an action to re- 
cover on the policy.” It may well be, and undoubtedly is in many 
cases, that insurance companies are estopped from taking ad- 
vantage of the acts of their own agents, who, either designedly 
or by placing a wrong interpretation on the meaning of terms 
used in a policy,.misstate or conceal some of the facts which ap- 
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plicants for insurance have laid before them. It is unfortunately 
true that agents, in order to effect insurance, sometimes write in 
the applications, or in some way report to their principals, state- 
ments which either are not justified by what the applicants say, 
or do not disclose the whole truth, as related by such applicants. 
Sometimes people may honestly differ as to whether a certain 
fact exists, or as to the necessity for a fuller disclosure, as may 
be illustrated by the question in the Mahone Case, supra, which 
was: “Is the party temperate and regular in his habits?” Such a 
question might be answered differently according to the way 
different persons regarded the subject. 


[5] But in this case when the applicant was called upon to “state 
the quantity you use each day of malt liquors, wines, spirits,” 
and answered to each, “None,” it is clear he knew that was not 
true, whether we accept the testimony of the appellee’s witnesses 
or that of the appellant. It is not pretended that such was the 
case. If, then, we apply the doctrine announced in Fletcher’s 
Case, which was cited with approval in Duffy’s Case, there can 
be no recovery, for the reasons stated by Judge McSherry in 
Duffy’s case which we have quoted above. As in Fletcher’s case, 
the copy of the application of Forwood was annexed to the policy, 
and he not only declared that “all the statements and answers 
to the above questions are complete and true,” as made in the 
declaration to the medical examiner, but at the end of the state- 
ments which he gave to the agent he referred to those made to 
the company’s medical examiner, and agreed that they should 
“become part of the contract of insurance hereby applied for, 
and it is further agreed that the policy herein applied for shall be 
accepted subject to the privileges and provisions therein con- 
tained,” etc. 

[6] But, if there be any doubt about the law as applicable to 
the answers to the above (3A), can there be any as to the other 
(C) : “Have you ever used malt or spirituous liquors to excess”? 
To that the reply, as stated in the application, was “No.” How 
was that meant by the appellant? The only witness who at- 
tempted in any way to contradict, modify, or explain the an- 
swers, made by Mr. Forwood, as shown on the application, 
was the appellant, unless that can be said of William H. John- 
son, who was the agent that obtained the insurance. His 
testimony in the record is as follows: “Q. Did Mr. Forwood on 
that occasion state that he took a glass of liquor or beer whenever 
he felt like doing so? A. He answered the question, ‘None.’ 
Then he put in afterwards that he did use a little in time of colds 
or anything like that. That was the only time he ever indulged. 
Q. What do you mean by time of cold? (Objected to. Ob- 
jection sustained.) The Court: Ask him to state whether he ex- 
plained what he meant as to whether he had a cold or the weather 
was cold. Witness: Just had a slight cold he said.” A very 
striking peculiarity about the testimony of the appellant is that, 
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so far as the record discloses, she was not asked and did not say 
that the insured’s answer to “C” was not “No.” All of her 
testimony in chief on the subject of her husband’s drinking was: 
“That the doctor asked the question and wrote the answer down. 
That witness heard the question asked Mr. Forwood, which is 
No. 3A; the question being, ‘State the quantity you use each day 
of malt liquors, wines, and spirits.’ That in answer to that ques- 
tion Mr. Forwood told the doctor the amount he took, he took a 
glass of beer or a glass of whiskey occasionally whenever he felt 
like it, but he did not make a habit of getting drunk. That he 
said that he took a glass of beer or a glass of whisky when- 
ever he felt like it, but he did not make a habit of getting 
drunk. That is what Mr. Forwood’ said. When the answer was 
given by Mr. Forwood, the doctor said to him, ‘You don’t make 
any habit of getting drunk?’ Mr. Forwood said, ‘Yes, sir.’ Q. 
Was that answer true? <A. I guess it was. Q. That answer was 
given to all the questions, malt liquor, wines and spirits, was it 
not? A. Yes, sir.” She was then asked about question marked 
“DPD,” as to being in the liquor business, but no specific question 
appears to have been asked her about “C.” Her cross-exam- 
ination was in effect the same, and she was not then asked about 
the answer to “C.” The two questions (3A and C) are by no 
means the same, and are intended to get information as to both 
matters inquired about. It might be true that an applicant did 
not use literally each day any malt liquors, wines, or spirits, and 
it might be that he had not used either for months or years, 
while it might be equally true that he had at one time used them 
to such excess as materially injured his health. Question C was, 
“Have you ever used,” etc.? But, if we assume that she intended 
her testimony to apply to both 3A and 3C, it does not show that 
he did not answer C in the. negative as stated in the application. 
He might have answered 3A as she said he did, and yet have 
answered C as the application shows. If she meant to say that 
he answered C by saying “he took a glass of beer or a glass of 
whiskey occasionally when he felt like it, but he did not make a 
habit of getting drunk,” and if that had been in the application, it 
was not true according to the testimony of many witnesses, and 
she does not say it was true. The nearest she came to saying so 
was when, in answer to the question, “Was that answer true?” 
she replied, “I guess it was.” Surely when we remember the 
burden was then on her to show that the application did not 
properly state his answer, her statement, “I guess it was,” would 
not be sufficient to overcome the overwhelming testimony of 
numerous witnesses, or be sufficient to justify the court in sub- 
mitting that to the jury. Many witnesses showed that he was in 
the habit of getting drunk. 

If a beneficiary is to be permitted to prove that the application 
did not truly state what the insured said, notwithstanding the 
fact that he declared that such written statements were true, and 
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had in his possession, attached to his policy, a copy of the ap- 
plication for some months which showed what he had been 
reported to the company as saying, it must at least be done in a 
positive and certain way, and not by the use of ambiguous ex- 
pressions. It must be remembered that we are dealing with a 
subject within the knowledge of the applicant, and not necessarily, 
or even presumably, within the knowledge of the insurer. As 
reflecting upon the importance of such questions in the opinion 
of those in charge of this company, we will quote from the 
testimony of the medical director of the appellee. He testified: 
“That the company will not insure the lives of people who fre- 
quently become intoxicated, because it is a well-known fact that 
the rates for life insurance will not cover the additional mortal- 
ity that it is known that this or any other company would have 
to provide for if the person insured is intemperate. By additional 
mortality witness means mortality above the rates of the 
amount provided for by the rates for insurance. That persons 
who are intemperate and frequently get drunk do not live as 
long as other persons. That the’ same is true with regard to the 
sale and handling of liquors.” He also said, in answer to a 
question, that his company would not insure a man “if I knew 
it was habitual with him to become intoxicated once in every two 
months,” and, again: “That witness’s company does not insure 
persons who frequently become intoxicated, if it knows at the 
time such application is made such person becomes intoxicated. 
That witness considers the actions and habits of a person 
very material to the risks assumed under the policy by the 
Prudential Company.” Dr. Souder, the medical examiner, 
testified that he got the information which enabled him to write 
the answers from Mr. Forwood, that he asked Forwood the 
questions, and he made those answers. It is true that on cross- 
examination he said he could not give the details of the con- 
versation that took place, could not give his exact words, as he 
did not remember that far back, but in answer to the question, 
“Tell us what he told you?” he said, “That is indicated by the 
answers, that he did not use those liquors; that he used none.” 
On redirect examination he said: “That, if witness had seen any- 
thing there to indicate Forwood was a drinking man, he would 
have reported it, and he would not have recommended him as a 
first-class risk. If any one had told him anything different than 
what he had reported to the company witness would have in- 
vestigated. The witness is able to say that no person present, 
Forwood or any one else, made any statement in his hearing to 
indicate that Forwood was a drinking man.” 

So, withovt further reference to the testimony, it is clear that 
the appellant did not show that Mr. Forwood had made any 
statements at the time the answers were written in the appli- 
cation, which would relieve her of the barrier to recover that 
the answer’ to question C furnishes, in view of the tincontradicted 
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evidence that his answer to it was false. We will, therefore, 
affirm the judgment for the reason we have given, without 
discussing the other ground relied on by the appellee, or the 
plaintiff’s prayers, the rejection of which necessarily followed the 
instruction given by the court. 

Judgment affirmed, the appellant to pay the costs. 


SUPREME COURT OF TEXAS. 


ERICSON 
Us. 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE-* 


FRATERNAL INSURANCE CORPORATIONS—CONSOLIDATION 
—RIGHTS OF MEMBERS. 


Aa Ohio fraternal insurance corporation on the lodge plan established a 
lodge in Texas, and a member thereof obtained a benefit certificate. 
Thereafter a Pennsylvania corporation was organized to receive the 
members and assets of the Ohio corporation, and the entire member- 
ship and assets were transferred to the Pennsylvania corporation, 
and it assumed all the liabilities of the Ohio corporation. The 
Pennsylvania corporation subsequently adopted ‘a constitution pro- 
viding for the re-rating of members “taken over from another society.” 
Held, that the member of the Texas lodge became a member of the 
Pennsylvania corporation, and was not received into the Pennsylvania 
corporation from another body, within the constitution; and the 
Pennsylvania corporation could not re-rate him. 


(For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 704.) 


FRATERNAL INSURANCE—CONSTITUTION OF FRATERNAL 
BENEFIT SOCIETY—CONSTRUCTION. 

A constitution of a fraternal insurance corporation, which provides 
that when members taken over from another society are permitted 
to retain the benefit certificate issued to them the members may _ be 
te-rated, is prospective in its terms, and the court will not give it a 
retroactive effect. 


(For other cases, see Insurance, Dec. Dig. § 735.) 


FRATERNAL INSURANCE—CONTRACTS—BREACH. 


The provision in a fraternal benefit certificate that the member will 
comply with the orders and by-laws adopted in the future refers 
only to such regulations as have reference to the member, his 
duties and conduct as such, and does not embrace an act producing 
a radical change in the rights of the member by greatly increasing 
the assessments. 


(For other cases, see Insurance, Dec. Dig. § 735.) 


* Decision rendered, April 24, 1912. 146 S. W. Rep. 160. 
; Vol. XLI.—72. 
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FRATERNAL INSURANCE—BREACH OF CONTRACT. 


Re-rating, without authority, by a fraternal benefit society of a member, 
whereby his assessment is increased from $3.30 to $23.16 a month, 
is a repudiation of its contract; and he may recover assessments 
paid, with interest. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Error to Court of Civil Appeals of Third Supreme Judicial 
District. 

Action by B. E. Ericson against the Supreme Ruling of the 
Fraternal Mystic Circle. There-was a judgment of the Court 
of Civil Appeals (131 S. W. 92) reversing a judgment for 
plaintiff and he brings error. Judgment of Court of Civil Ap- 
peals reversed, and judgment of district court affirmed. 


Jas. H. Ropertson and Grorcr E. SHELLEY, both of Austin, 
for Plaintiff in Error. 


MEapor & Davis, of Dallas, for Defendant in Error. 


Brown, C. J. 

In the year of 1884, a corporation was created under the 
laws of the state of Ohio by the name of the Fraternal Mystic 
Circle, empowered to organize subordinate lodges, which should 
receive members and issue contracts or policies by which the 
corporation agreed to pay a stated sum at the death of a member 
to a named beneficiary, the members to be assessed given sums 
according to age, payable at stated times, in order to accumulate 
a fund to pay losses. In the year 1893, that corporation estab- 
lished a lodge in’ Austin, Tex., and Ericson became a member, 
receiving a contract by which the order agreed to pay his wife 
$3,000 upon his death; he agreeing to pay any assessment made 
upon him, which was fixed at $3.30 each month at that time. The 
wife died, and the children were substituted. In 1895 the order 
incorporated in Ohio became involved with the authorities of 
that state, and five of those persons who were concerned in the 
organization of the corporation in Ohio, acting with citizens of 
the state of Pennsylvania in that state, secured a charter for the 
“Supreme Ruling of the Fraternal Mystic Circle.” 

A witness testified: “It is a fact that the Fraternal Mystic 
Circle was first incorporated under the laws of the state of Ohio 
in December, 1884; but it is not a fact that that organization was 
afterwards, in 1895, moved to the state of Pennsylvania, and 
there reincorporated or reorganized under the laws of that state 
with practically the same officers. The records show that only 
five of those who were concerned in the organization of the 
Supreme Ruling of the Fraternal Mystic Circle, the Pennsylvania 
corporation, in 1895 were officially connected with the Fraternal 
Mystic Circle of Ohio. The new corporation succeeded to all 
of the assets and assumed all of the liabilities and contracts of 
insurance that were in force with the original Fraternal Mystic 
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Circle, and has ever since said time collected assessments due all 
members of the old concern holding certificates or contracts by 
it to them, and has paid death losses arising out of the issuance of 
certificates issued by the Fraternal Mystic Circle of Ohio as the 
same accrued.” 

On June 5, 1895, the Fraternal Mystic Circle of Ohio adopted 
these resolutions :--- 

“Whereas, the Supreme Ruling of the Fraternal Mystic Circle 
has been issuing certificates to members of the Fraternal Mystic 
Circle, under which the payments of benefits are and have been 
provided for; and whereas, the said Supreme Ruling is an unin- 
corporated body and voluntary association [the association was 
incorporated but its legislative body was not] ; and whereas, the 
Supreme Ruling of the Fraternal Mystic Circle is a corporation 
organized under the laws of the state of Pennsylvania; and 
whereas, it is deemed to be for the best interest of all such 
certificate holders, and of all other persons concerned, that the 
business of said corporation be carried on by an incorporated 
body: Therefore, be it resolved that all the memberships, assets 
and property of every kind and description belonging to it, be and 
the same are hereby transferred, set over and assigned in per- 
petuity to the said the Supreme Ruling of the Fraternal Mystic 
Circle, a corporation as aforesaid, in consideration of which the 
corporation assumes and agrees to discharge all liabilities of 
whatever kind appertaining to this body. 

“Resolved, further, that the trustees of this body be and they 
are hereby empowered and directed to make transfer of all their 
right to and control over the assets and securities of all kinds, 
held by them for the use and benefit of said certificate holders, 
to the said the Supreme Ruling of the Fraternal Mystic Circle, 
the corporation aforesaid. 

“Resolved, further, that the Supreme Mystic Ruler and the 
Supreme Recorder are hereby authorized to execute, in behalf 
of this body, such instruments of writing as may be necessary to 
carry into effect the purposes and intent of the premises, and to 
sign such instrument or instruments officially, and affix the seal 
of this body thereto. 

“Resolved, further, that the transfers, assignments and as- 
sumption hereinbefore mentioned, shall take effect and be in 
force upon concurrent evidence of acceptance thereof being given 
by resolution or otherwise by the said Supreme Ruling of the 
Fraternal Mystic Circle, a corporation aforesaid.” 

The Pennsylvania corporation adopted these resolutions: 
“Whereas, the Supreme Ruling of the Fraternal Mystic Circle, 
a voluntary association, at its regular annual session, holden in 
the city of Columbus, Ohio, on the fifth day of June, A. D. 1895, 
adopted certain resolutions with preamble, of which the following 
is a copy.” The resolutions as copied above are then set out, 
and conclude: “Now, therefore, be it resolved by this body, the 
Supreme Ruling of the Fraternal Mystic Circle, that, in con- 
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sideration of the transfer by said association of all its member- 
ship, property and assets, we hereby assume all the liabilities of 
every kind and description of said association in accordance with 
the resolutions hereinbefore set out, and we hereby agree to 
faithfully discharge all obligations due to persons holding 
certificates issued by said association, and their beneficiaries.” 

The Pennsylvania corporation, in 1907, adopted a constitution 
which contained this provision: “Whenever members taken over 
from another society are permitted to retain the benefit 
certificates issued to them * * * by the society of which 
they were formerly members, or if the rate of assessment paid 
by any member is lower than the rate charged by the correspond- 
ing benefit plan of the Fraternal Mystic Circle, * * * the 
members may be re-rated by the Supreme Executive Committee 
so that perfect equality shall be maintained between the members 
of the order.” 


When Ericson became a member, he was 48 years old, and his 
rating was $3.30 per month, which he paid until the rate was 
changed. 

In 1908 the Executive Committee adopted a resolution re- 
quiring all of those who had been admitted into the order prior 
to March 1, 1901, to be re-rated according to their ages January 
1, 1908. The ratings of members who joined the order after 
March I, 1901, were not changed. The rerating of Ericson placed 
his age at 63 years, and resulted in raising his rate from 
$3.30 to an assessment of $23.16 per month, which he refused to 
pay. He instituted this suit to recover what he had paid into 
the order, with interest, upon the ground that the order had re- 
pudiated its contract. The court gave judgment for the sum of 
$1,049.88, amount paid to the corporation, and $399.07, interest 
on the payments. The Honorable Court of Civil Appeals re- 
versed the judgment of the district court and rendered judg- 
ment for the Supreme Ruling of the Fraternal Mystic Circle, 
and the case is before this court on writ of error. 

The authority for the re-rating of Ericson rests solely upon 
the amendment to its constitution by the Supreme Ruling in 1907, 
copied above. ‘The plaintiff in error claims that the amendment 
does not support the re-rating, because, first, he was an original 
member of the corporation, and was not, “taken over from an- 
other society” ; second, because the amendment authorized the re- 
rating of members thereafter “taken over from another society,” 
and not of members previously “taken over.” 

[1] When a corporation is consolidated with another, or be- 
comes merged therein, whether a new corporation is thereby cre- 
ated, or the old corporation is continued, will depend much upon 
the intention of the parties. Marshall on Corp. 467; 2 Clark 
and Marshall on Corp. pp. 974, 975; Austin vs. Bank, 59 Am. 
St. Rep. 547, note; Miller vs. English, 21 N. J. Law, 317; First 
Society, etc., vs Brownell, 5 Hun (N. Y.) 464. 
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{|2| The facts show with reasonable certainty that the 
Pennsylvania charter was procured for the purpose of receiving 
the membership and assets of the Ohio corporation. In fact, 
the entire membership and assets of the Ohio concern were 
transferred bodily to the Pennsylvania organization, and all of 
the liabilities of the first were assumed by the second corporation. 
The new corporation became by this transaction the head and 
superior of the existing subordinate lodges, including that at 
Austin; therefore Ericson was not received from another body, 
but was a member of the original organization under the 
Pennsylvania charter. The amendment of 1607 to the con- 
stitution did not confer authority upon the Executive Committee 
to re-rate those who were then members; and their act was void 
as to Ericson. 

[3] The language of the amendment of 1907 did not include 
members theretofore taken over from other orders. Its very 
terms are plainly prospective; and courts will not give re- 
troactive effect to language which is fairly susceptible ot a con- 
struction which would give the law a prospective operation. 
Lewis, Stat. Constr. p. 1157, par. 644; A. O. U. W. vs. Stumpf, 
24 Tex. Civ. App. 309, 58 S. W. 840. The amendment to the 
constitution, if applied to members “taken- over,” ete., after its 
adoption, would be valid; but we need not decide whether it 
would be void if it embraced Ericson and those in his class. 

[4] The provision in Ericson’s policy, by which he agreed to 
comply with the orders and by-laws adopted in future, is in- 
voked to sustain the re-rating by the committee; but that had 
reference only to such regulations as have reference to the 
members, duties and conduct as a member, and did not embrace 
an act that would produce a radical change in his rights. Morton 
vs. Supreme Council, etc., 100 Mo. App. 76, 73 S. W. 259. 

[5] The re-rating of Ericson’s policy without authority, where- 
by the assessment against him was so greatly increased, was a 
repudiation of his contract, and gave him a right to recover the 
sums paid, with interest. Sup. Council Am. Leg. Honor vs. 
Batte, 34 Tex. Civ. App. 456, 79 S. W. 629. 

[6] We deem it wholly unnecessary to discuss the necessities 
and policies of the corporation, nor the moral right of the body 
to call upon Ericson and his class to contribute to the creation 
of a fund to secure the contracts of younger members. We 
are concerned only with the law as applicable to existing con- 
ditions. We have no jurisdiction of the fact questions, as the 
Court of Civil Appeals has. 

We are of the opinion that the Court of Civil Appeals erred 
in reversing the judgment of the district court and in rendering 
judgment against the plaintiff in error; therefore the judg- 
ment of the Honorable Court of Civil Appeals is reversed, and 
the judgment of the district court is affirmed. 
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DISTRICT COURT OF APPEAL OF CALIFORNIA. 


SEconp District. 


POOLE 
vs. 


GRAND CIRCLE, WOMEN OF WOODCRAFT. (Cv. 1,009.)* 


LIFE—AVOIDANCE FOR MISREPRESENTATION—“ILLNESS.” 


Under Civ. Code, § 3533, which states the maxim that the law disregards 
trifles, an insurance policy was not invalidated by answers of the 
insured, in her application, that she had not been confined to her 
house by illness or consulted a physician since childhood, though, 
about two years prior to the application, she had been confined 
to the house by an acute cold, causing suppressed menstruation and 
a soreness and congestion of the womb, at which time a physician 
paid her one visit, as “illness” contemplated in the application is a 
disease or ailment which affects the soundness and healthfulness of 
the system. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-606; Dec. 
Dig. § 291.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3390-3391.) 


Appeal from Superior Court, Los Angeles County; F. E. 
Densmore, Judge. 

Action by John R. Poole against the Grand Circle, Women of 
Woodcraft. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

See, also, 119 Pac. 201. 


Joun H. Fotry, for Appellant. 

CuarLes S. BurNneELL, for Respondent. 

Snaw, J. 

Plaintiff, as the surviving husband of Gertie S. Poole, de- 
ceased, sues to recover upon a life insurance policy which had 
been issued to his wife by defendant, and wherein he was made 
the beneficiary. Judgment went for plaintiff, from which de- 
fendant appeals. 

The policy was issued on October 26, 1908, upon an application 
therefor signed by the applicant on September 19. 1908. De- 
fendant resists payment upon the ground of an alleged breach 
of warranty, in that certain statements made in the application, 
and which are claimed to constitute strict warranties, were un- 
true. Counsel for the respective parties devote a large part of 
their briefs to a discussion of the question as to whether state- 
ments made by the applicant should be construed as strict 
warranties. A determination of such question, however, is not 
essential to a decision of the appeal. Appellant’s contention in 
this regard may be conceded. ‘The > question then arises, Were 


a Decision rendered, March 5, 1912. 123 Pac. Rep. 349. 
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the statements untrue? The trial court found they were true; 
hence, if this finding is sustained by the evidence, the judgment 
must be affirmed, upon the ground that there was no breach of 
the alleged warranties. 

The questions and answers thereto alleged to be false are as 
follows: “Q. When were you last confined to the house by ill- 
ness? A. Not since childhood, 3% years old. Q. When did you 
last consult a physician? A. Not since childhood. Q. have you 
now, or have you had, any illriess, disease, or injury not men- 
tioned in the foregoing questions and answers. A. No. Q. Is 
the menstruation regular and normal? Yes. Have you ever had 
any inflammation or other disease of the ovaries or tubes? A. 
No.” Gertie S. Poole died on February 21, 1909. At the trial, 
Dr. Bacon, the physician who attended deceased in her last 
illness, was called as a witness, and testified that, some two years 
prior to the making of the application for insurance by deceased, 
he made one visit to her, at which time she was confined te her 
bed, suffering from an acute coid, and as a result ot which there 
was temporary difficulty during the menstrual period; that he 
gave her a little medicine, and she got better right away; that on 
October Ist following she called at his office, when he made an 
examination and found everything normal, except that the womb 
was a trifle small and a little bit sore, due to the congestion 
resulting from the cold; that early in 1907 he gave her a general 
tonic to build her up and give her an appetite. ‘There is no 
evidence, other than the fact that when the physician called at 
her house he found her in bed, that the insured was ever confined 
to her house by illness. Whether her being in bed at the hour 
of his call was due to the cold with which she was afflicted is 
not made to appear. Indeed, for aught that is shown by the evi- 
dence, she may have been in bed only during the time of his single 
visit; and at what time in the day this occurred is not shown. 
He says he could not say how long she was confined to the house. 
Moreover, “illness,” as here used, must be construed as some- 
thing more than a mere indisposition, due to a temporary cold, 
accompanied by a painful menstrual period. “ ‘Illness,’ as used, 
means a disease or ailment of such character as to affect the 
general soundness and healthfulness of the system, * * * 
and not a mere temporary indispos'tion, which does not tend to 
undermine and weaken the constitution of the insured.” Billings 
vs. Metropolitan Life Ins. Co., 70 Vt. 477, 41 Atl. 518. A cold 
is “not to be construed as importing an absolute freedom from 
any body ailment, but rather as freedom from such ailments as 
would ordinarily be called disease or sickness.” Metropolitan 
Life Ins. Co. vs. McTague, 49 N. J. Law, 587, 9 Atl. 766, 60 
Am. Rep. 661. Illness “relates to matters which have a sen- 
sible, appreciable form, * * * and applies ord:narily to 
matters of a substantial character,” and not to a slight and 
temporary indisposition, speedily forgotten. Hubbard vs Mutual 
Reserve Fund Life Ass’n, 100 Fed. 723, 40 C. C. A. 665.. Re- 
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maining in the house for a few hours, or abstaining from the 
labors of one’s usual calling, owing to a temporary cold or head- 
ache, cannot be construed as “confinement to the house by ill- 
ness.” Applying the maxim, “The law disregards trifles” (section 
3533, Civ. Code), the evidence wholly fails to show the statement 
made by the applicant, to the effect that she had not been confined 
to the house by illness, to be untrue. 

What we have said is equally applicable to the alleged untrue 
statement that she had not consulted a physician. A reasonable 
construction of the question implies that it should be interpreted 
as relating to a consultation as to some disease or illness with 
which the applicant was or had been afflicted, not to some feeling 
of trivial discomfort or temporary indisposition, not affecting 
the general health. 

The right of a beneficiary to recover upon an insurance policy, 
the application for which contains a statement that the applicant 
has not consulted a physician since childhood, should not be de- 
feated by evidence that years before the date of his application 
he consulted a physician as to a headache, due to an overlibation 
at a banquet, and was advised to visit a soda fountain and drink 
a bromo-seltzer. We concur with the learned trial judge that, if 
the facts presented constitute a defense to the plaintiff’s right to 
recover, very few life insurance policies justify the faith therein 
of their holders. 

Upon the theory contented for by appellant, that the statements 
made constitute strict warranties, the finding of the court that 
there was no breach of said warranties is fully sustained by the 
evidence. 

The judgment is affirmed. 

We concur: Allen, P. J.; James, J. 


HOOVER vs. BANKERS’ LIFE ASS’N.* 


(Supreme Court of Lowa.) 


CERTIFICATE OF MEMBERSHIP—TIME OF TAKING EFFECT 
PRESUMPTIONS. 

The presumption that a certificate of membership, stating that, in con- 
sideration of a specified sum, a member has been admitted to mem- 
bership, was delivered on the day of its date is conclusive, unless 
overcome by facts showing the contrary; and the mere agreement im 
the application that the certificate shall not take effect until the first 
payment is made does not overcome it, in the absence of any pro- 
vision in the certificate or by-laws of the association that a person 
cannot become a member until the first payment has been made. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


* Decision rendered, May 10, 1912. 136 N. W. Rep. 117 


s 
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CERTIFICATE OF MEMBERSHIP—TIME OF TAKING EFFECT 
—PRESUMPTIONS. 

The issuance by an assessment insurance association of a certificate of 
membership, without actual prepayment of the first premium, raises 
the presumption that credit was given therefor, or that prepayment 
was waived. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 


§ 646.) 


CERTIFICATE OF MEMBERSHIP—CONTRACTS—CONSTRUC- 
TION. 

Where neither the by-laws of an assessment insurance association nor a 
certificate issued to a member stipulated that one could not become 
a member until the first payment had been made, the contract of 
insurance would be construed most favorably to the member or his 
beneficiary, and thereby make it valid, when delivered on the day 
of its date, though the first premium was not paid. 


(Kor other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


CERTIFICATE OF MEMBERSHIP—CONTRACTS—CONSTRUC- 
TION, 

Where a certificate of membership calling for quarterly payments, issued 
by an assessment insurance association, was delivered to insured in 
May, and an assessment, levied in October, was paid by him, the 
parties placed a practical construction on the contract to the effect 
that it was valid from the date of its delivery in May; and hence 
the October assessment was legally levied. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


ASSESSMENT INSURANCE—RIGHTS OF INSURED. 

The articles of incorporation of an assessment insurance association 
provided that the business should be conducted on the mutual 
assessment plan, in which payment of assessments should be 
secured by a guaranty fund, contributed by each member pro rata 
according to age at entry, which guaranty fund, together with the 
insurance provided in the certificate of membership and by-laws, 
should be forfeited on the failure of the member to pay assessments 
within the prescribed time. The by-laws provided that, on the 
failure of any member to pay any assessment within the time, the 
membership should be forfeited, and his right to any interest in the 
funds of the association should cease; and, in the event of a for- 
feiture, the guaranty deposit should become forfeited absolutely. A 
certificate issued to a member stipulated that on his failure to make 
any payment to the association at maturity his guaranty deposit 
and other payments should be forfeited. Held, that the guaranty 
deposit could not be used for the payment of delinquent assess- 
ments, and a delinquent member forfeited it to the association. 

(For other cases, see Insurance, Cent. Dig. §§ 801, 895-902. 913; Dec. 
Dig. § 349.) 
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STATE ex rEL. AETNA LIFE INS. CO. vs. SCHIVELY, 
Insurance Com’r.* 
(Supreme Court of Washington.) 


LIFE INSURANCE-—-FOREIGN COMPANY. 


Laws III, c. 49, § 70, provides that every domestic insurance com- 
pany previously organized to transact business at the time the act 
goes into effect has the right to continue such business, and that 
any company | whose charter permits it to take life, accident, health, 
and liability insurance, and which has been licensed to transact 
such business, shall be permitted to continue the transaction of such 
business, and section 84, after defining the character of business 
stock insurance companies of various kinds, domestic or foreign, 
may engage in, prohibits such companies engaging in both life and 
liability business at the same time, except as provided in section 79. 
Held, that foreign insurance companies could not transact both a 
life and liability business in the state, though before the passage of 
the act they had been licensed to transact such business; the exemp- 
tion applying only to domestic companies. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


* Decision rendered, May, 24, 1912. 123 Pac. Rep. 784. 


———_——-- 9 @— —-— -— 


NATIONAL ANNUITY ASS’N vs. McCALL.* 


(Supreme Court of Arkansas.) 


BREACH OF WARRANTY—WHAT CONSTITUTES. 

If an applicant for insurance warrants the truth of answers made by 
him as to his health, and they are untrue as to some disease mate- 
rial to the risk, it is a breach of warranty, whether he knew that they 
were untrue or not. 

(For other cases, see Insurance, Cent. Dig. §§ 681-600, 694-606; Dec. 
Dig. § 291.) 


* Decision rendered, April 8, 1912. 146 S.'W. Rep. 125. 


SPIKES vs. WALLIS. (No. 4,058.)* 
(Court of Appeals of Georgia.) 


ACTION ON PREMIUM NOTE. 


The action was upon a promissory note alleged to have been given for 
an insurance premium. The evidence for the plaintiff consisted of 
the note and the policy of insurance. The defendant pleaded and 


* Decision rendered, May 22, 1912. 74 S. E. Rep. 1003. Syllabus 
by the Court. 
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testified that he could neither read nor write; that he signed the note 
with his mark, in ignorance of the fact that it was a note, and upon 
the assurance of the plaintiff that it was an application for insurance, 
which he wanted the defendant to sign, “to see if it would pass,” 
although the defendant stated at the time that he did not want any 
insurance at all; that, after the suit was brought, the defendant 
learned for the first time that a policy of insurance had been issued 
and sent to him. Held that, this testimony being undisputed, a 
verdict for the defendant was demanded and his certiorari should 
have been sustained. 


a ot cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
188. 


ROYAL CIRCLE OF FRIENDS OF THE WORLD 
vs. PAINE.* 


(Supreme Court of Arkansas.) 


MUTUAL BENEFIT INSURANCE—PAYMENT OF ASSESSMENTS 
—EVIDENCE. 

In action on a benefit certificate of life insurance, evidence held to show 
that there was a tender of an assessment on a burial certificate to the 
proper officer of a local lodge at the time it was due. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


MUTUAL BENEFIT INSURANCE—PAYMENT OF ASSESS- 
MENTS—EFFECT OF TENDER 


Where an insured in a mutual benefit insurance company offered his 
dues to the proper officer in good faith at the time they were due, 
his suspension thereafter for nonpayment was unauthorized. 


(For other cases, see Insurance, Cent. Dig. § 1905; Dec. Dig. § 753.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION OF SUBORDI- 
NATE BODY—EFFECT. 

Where the members of a subordinate lodge of a mutual benefit associ- 
ation offered to pay a burial assessment to the grand lodge at the time 
it became due, its suspension for nonpayment thereafter was unau- 
thorized, and would not preclude a recovery for the amount of the 
certificate of a deceased member in good standing. 


(For other cases, see Insurance, Cent. Dig. § 1891; Dec. Dig. § 746.) 
* Decision rendered, April 8, 1912. 146 S. W. Rep. 142. 
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HENDERSON vs. MODERN WOODMEN OF AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICI- 
ARIES—BY-LAWS. 

Strict compliance with rules of a mutual benefit association for mak- 
ing a change in beneficiaries is not necessary; a member being only 
required to substantially comply therewith. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
784.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF 'BENEFICI- 
ARIES—COMPLIANCE WITH BY-LAWS—WAIVER OF OB- 
JECTION. F 

Where, in an action against a fraternal insurance order on a benetit 
certificate, the order paid the amount of the policy into court, and 
asked for a determination as to whether interveners, who claimed, 
by reason of an attempt by the insured, to make them beneficiaries. 
or the plaintiff, as original beneficiary, were entitled thereto, its act 
amounted to a waiver of any right to insist that the insured did not 
comply with the by-laws of the order in making the change in 
beneficiaries. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 7&4.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICI- 
ARIES—COMPLIANCE BY LAWS—WAIVER. 

A mutual benefit association’s by-laws are for the benefit of the order 
alone, and a beneficiary may not complain that they were not complied 
with in an attempt to change beneficiaries, so that where an insured 
did all in his power to make the change, and the order waived strict 
performance the contemplated beneficiaries would take, though the 
acts were not sufficient within the by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec Dig. § 784.) 


* Decision rendered, April 1, 1912. Rehearing denied, April 30. 10912. 
140 S. W. Rep. 102. 


KING vs. WYNEMA COUNCIL, NO. 10, DAUGHTERS OF 
POCAHONTAS, IMPROVED ORDER OF 
RED MEN oF DELAWARE.* 


(Superior Court of Delaware. Newcastle.) 


BENEFIT INSURANCE—EXHAUSTING REMEDIES WITHIN 
SOCIETY. 

Under a provision in the laws of a benefit insurance society that any 
person feeling aggrieved at the action of a council may appeal, a 
beneticiary must exhaust such remedy by appeal, unless prevented by 
the council, before he can maintain an action at law. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


* Decision rendered, Jan., 1912. 8&2 Atl. Rep. 1076. 
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BENEFIT INSURANCE—REMEDIES WITHIN SOCIETY—*AC- 
TION.” 

Under a provision of the laws of a benefit insurance society that any 
person feeling aggrieved at the action of a council in failing to pay 
benefits may appeal, the failure of the council to pay a benefit con- 
stitutes an “action” from which an appeal may be taken, and does 
not prevent the beneficiary from appealing, so as to justify an action 
at law without exhausting this remedy. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 128-140; vol. 
8, p. 7563.) 


BENEFIT INSURANCE—APPEAL—DELAY. 


Under a provision of the laws of a benefit insurance society authorizing 
an appeal by any person aggrieved by the action of the council, where 
the only action complained of was its failure to act, and no notice 
of any action was given, the beneficiary might, after bringing an ac- 
tion at law, discontinue and take an appeal, notwithstanding the lapse 
of time. 


(For other cases, see Insurance, Cent. Dig. $$ 1987, 1988; Dec. Dig. § 805.) 


JONES vs. JONES.* 


(Court of Civil Appeals of Texas. San Antonio.) 


ACTIONS—EVIDENCE. 

In an action by the beneficiary of a life insurance policy, where the wife 
of the insured claimed she was entitled to the proceeds under an 
agreement with her husband, whereby he was to insure his life in 
consideration of her agreeing to the transfer of their homestead, 
the admission in evidence of the application of the wife as guardian 
of her minor son, wherein she listed another insurance policy as his 
property, was proper, where the application was considered in de- 
termining the amount of life insurance available for the wife and 
son of the deceased. 


(For other cases, see Insurance, Dec. Dig. § 663.) 


ACTIONS—EVIDENCE. 

In an action where the wife of the insured contested the right of a 
beneficiary to the proceeds of a policy, the premium of which had 
been paid out of the community estate of the husband and wife, 
evidence held insufficient to show that such payments were a fraud on 
the wife. 

(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 

RIGHT TO PROCEEDS. 

In an action by the beneficiary of an insurance policy, where the wife of 
the insured claimed the proceeds under an alleged agreement that, 
in consideration of her signing a deed to their homestead, so that the 
insured could purchase incumbered property, he would take out 
sufficient insurance to pay off the incumbrance in case of his death, the 
carrying of insurance in favor of his estate and the only child of 
the marriage, whe was coheir with the wife to the incumbered 


*Decision rendered, March 27, 1912. 146 S. W. Rep. 265. 
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property, must be considered as a partial performance of his agree- 
ment, and hence where such insurance, together with that of which 
the wife was beneficiary, was more than the amount of the in- 
cumbrance, the wife could not, under this agreement, claim the 
proceeds of an insurance policy of which another was beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1483; Dec. Dig. § 584.) 


= 00 


RICHEY vs. WOODMEN OF THE WORLD.* 
(Kansas City Court of Appeals. Missouri.) 


FRATERNAL INSURANCE—SUICIDE—BURDEN OF PROOF. 


In an action on a death benefit certificate stipulating against suicide, the 
suicide of the member is an affirmative defense, and the burden of 
establishing it is on insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
SUICIDE—PRESUMPTIONS. 


The presumption against suicide, though very strong, may be overcome 
by proof; and where the reasonable probabilities from the evidence 
all point to suicide as the cause of death of a member of a fraternal 
beneficial association, so as to leave no room for reasonable con- 
troversv on the subject, a jury, in an action on the benefit certificate, 
should not be permitted to find the contrary; but the question must 
be decided by the court. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


FRATERNAL INSURANCE—SUICIDE—EVIDENCE. 


In an action on a death benefit certificate stipulating against suicide, evi- 
dence held to show that the member committed suicide. 


se — cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
19. 


* Decision rendered, April 1, 1912. Rehearing denied, April 30, 1912. 
146 S. W. Rep. 461. 


MODERN BROTHERHOOD OF AMERICA 
vs. CHANDLER.* 


(Court of Civil Appeals of Texas. Dallas.) 


MUTUAL BENEFIT INSURANCE—ACTION—ADMISSIBILITY OF 
EVIDENCE. 

In an action on a benefit certificate, in which there was an issue as to 
whether deceased, a woman, had died of an abdominal ailment or 
disease, evidence that “about 25 per cent of the married women of 


* — rendered, April 6, 1912. Rehearing denied, April 20, 1912. 
146 S..W. Rep. 626. 
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the United State have trouble down in the abdominal front” was 
inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE— 
ADMISSION OF EVIDENCE. 


Where defendant, in an action on its benefit certificate, claimed that at 
the time the insured was reinstated in August she was not in good 
health, so that the attempted reinstatement was ineffectual, evidence 
by the surviving husband that deceased had been doing nearly all of 
her household work up to the day she was taken sick, at the time 
of her last illness in the following September, was admissible. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


MINEOLA TRIBE NO. 114, IMPROVED ORDER OF 
RED MEN vs. LIZER Et au.* 


(Court of Appeals of Maryland.) 


FRATERNAL INSURANCE—DEATH BENEFIT—DISPOSITION , 
BY WILL OF MEMBER. 


Under Code Pub. Gen. Laws 190, art. 23, §§ 210-223, providing for fra- 
ternal beneficiary societies, and declaring that a benefit shall not be 
assignable except to the beneficiaries named, and then only by the 
consent of the society, and the by-laws of a society providing that the 
benefit on a member’s death, shall be paid to the widow, orphans or 
parents for their use, a member of the society has no property in 
the benefit and it cannot pass under his will attempting to dispose of 
the benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


FRATERNAL INSURANCE—DEATH BENEFIT—DISPOSITION 
BY WILL OF MEMBER—“‘ATTESTED ORDER 


Under Code Pub. Gen. Laws 1904, art. 23, § 210, orevidine that a benefit 
shall not be assignable except to the beneficiaries and then only by 
the consent of the association, but the member may surrender his 
certificate and have a new one issued to any one or more of the 
beneficiaries as provided by the by-laws of the society, and the by- 
laws of a fraternal society providing that the benefit, on the death of 
a member, shall be paid to his widow, orphans or parents or “at- 
tested order,” a will of a member disposing of his death benefit is 
not an “attested order,” and the beneficiary under the will is not 
entitled to the benefit due under the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 
* Decision rendered, Jan. 9, 1912. 83 Atl. Rep. 149. 
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BREEDEN vs. WESTERN & SOUTHERN LIFE INS. Cco.* 
(Court of Appeals of Kentucky.) 


CONTRACT OF INSURANCE—POLICY—APPLICATION. 


An application for a life policy, not incorporated in the policy or shown 
by it in any way, is not a part of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


CONTRACTS—APPLICATION AS PART OF POLICY. 


Where a life policy provided that the production by the company of the 
policy and of a receipt for the sum paid, signed by the executor 
or administrator, shall be conclusive evidence that the sum has been 
paid to the person lawfully entitled thereto, but did not incorporate 
the application making the wife of insured the beneficiary, the wife, 
who had been divorced, was not entitled to recover on the policy 
on the sole theory that she was the beneficiary in the application, which 
was not a part of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig § 156.) 


* Decision rendered, May 21, 1912. 146 S. W. Rep. 1104. 


ARMSTRONG vs. MODERN WOODMEN OF 
AMERICA Er At.* 


(Supreme Court of Wisconsin.) 


BENEFICIAL INSURANCE—DISPOSITION OF PROCEEDS BY 
WILL—BY-LAWS. 

The by-laws of a beneficial association providing who may be named as 
beneficiaries, and that no payment shall be made on any beneficiary 
certificate to one who oould not be named as beneficiary, and that 
insured may make a change of beneficiary, the new beneficiary being 
within the class of those who could originally be named, and that no 
change of beneficiary shall become operative unless made in com- 
pliance with this rule, and that the amount due on the certificate, in 
case of no beneficiary being named or the one named predeceasing 
the member, shall be paid to the member’s relatives in order named, 
do not indicate that the member is deprived of the right, which, in 
the absence of contract to the contrary, he has, to dispose of by will, 
the proceeds of the certificate to relatives, who could have been named 
as beneficiaries, but were not those who in the absénce thereof would 
have taken, the beneficiary having predeceased him and he having 
otherwise named no other. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


* Decision rendered, May 14, 1912. 136 N. W. Rep. 145. 





Life.] Wilhelm vs. Order of Columbian Knights. 1159 


WILHELM vs. ORDER OF COLUMBIAN KNIGHTS.* 


(Supreme Court of Wisconsin.) 


HEALTH OF INSURED—MISREPRESENTATIONS—DEFENSES. 


Where insured, the beneficiary, his wife, and the soliciting agent, knowing 
that insured was not in good health, and that he had suffered a 
surgical operation, conspired to defraud defendant by securing a 
olicy of insurance by false representations that insured had never 
had calculus or gravel, or any other disease or injury, that he had 
not consulted a physician within the preceding five years, and was 
never under the care of a physician, all of which were untrue and 
known to be so by all the parties, including the agent, the insurance 
company was not bound by the agent’s knowledge, and was not 
estopped to rely on breach of the warranty as a complete defense. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 
* Decision rendered, May 14, 1912. 136 N. W. Rep. 160. 


PEOPLE e§x rEL. MOORE ws. HOLMES.* 


(Supreme Court of New York, Appellate Division, Fourth Department.) 


POWER TO REGULATE. 


The Legislature has power to regulate the business of life insurance in 
this state, whether carried on by a domestic or foreign company, an 
individual, or an association. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 
* Decision rendered, May 8, 1912. 135 N. Y. Supp. 467. 


McGEE vs. FELTER.* 
(Kings County Court. New York.) 


CONTRACT—NOTE FOR PREMIUM. 


In an action by one not an innocent holder in due course, on a note for 
the first premiums of insurance policies issued on the life of the maker 
by a foreign company, the fact that the note was payable without 
interest in eighteen months after delivery of the policies does not 
violate Insurance Law (Consol. Laws 1909, c. 28) § 89, providing that 
no life insurance corporation shall permit any discrimination between 
individuals of the same class, nor permit any agent to offer or make 
any contract of insurance or agreement as to the contract other than 
as expressed in the policy, nor to give as an inducement to the 
contract any valuable consideration or inducement not specified there- 


* Decision rendered, January, 1912. 135 N. Y. Supp. 267. 
Vol. XLI.—73. 
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in, and under an answer which, in addition to a mere denial of any 
indebtedness, alleges as an affirmative defense of which no proof 
was given that the note was procured by fraud of the payee who 
was agent of the company, and there is no allegation that any con- 
sideration or inducement not specified in the policies was offered 
defendant, the plaintiff is entitled to judgment; the delivery of the 
policies being a good consideration of the note. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


CONTRACT—VALIDITY—DELIVERY OF POLICY. 


Where insurance policies were delivered and receipts given by the general 
agent of the insurer for the premiums, the policies became binding 
contracts, though the insured gave only a note for the premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


CONTRACTS—NOTES FOR PREMIUMS—ACTION. 


In an action on a note for insurance premiums, if the transaction came 
within the prohibition of Insurance Law (Consol. Laws 1909, c. 28) 
§ 80, it was incumbent on the defendant to allege and prove that the 
note was taken and made on a consideration or inducement for de- 
fendant’s taking out the policies which was not specified therein. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


REGULATION—STATUTORY PROVISION. 


The object of Insurance Law (Consol. Laws 1909, c. 28) § 89, is to re- 
quire life insurance companies to give equal terms to be fixed in the 
policies to insurers of the same class, and to give special favors to 
no one; its operation being directed against considerations or induce- 
ments not specified in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


HOME BENEFIT ASS’N NO. 3 or CoLEMAN 
County ET AL. vs. WESTER.* 


(Court of Civil Appeals of Texas. Austin.) 


MUTUAL BENEFIT INSURANCE—ACTION ON POLICY—RIGHT 
TO CHARGE DIRECTORS. 


Where the directors of a voluntary insurance association, the consti- 
tution and by-laws of which provide for the payment of a sum not 
exceeding $1,000 upon death of members in good standing, and — 
upon the death of a member, each other member thereof shall 
assessed the sum of $1 to be paid into the mortuary fund and paid 
the beneficiary of the next member who died, wrongfully refused to 
pay the fund on hand at the death of a member to his beneficiary 
and thereafter paid it on account of the death of a member sub- 
sequently deceased, they are personally liable for the sum which the 
beneficiary should have received. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


* Decision rendered, March 27, 1912. On motion for rehearing, April 
24, 1912. 146 S. W. Rep. 1022. 
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MUTUAL BENEFIT INSURANCE—ACTION ON POLICY—CAPAC- 
ITY OF ASSOCIATION. 

Under Acts 31st Leg. 2d Ex. Sess: c. 22, relating to fraternal beneficiary 
associations, and Acts 3oth Leg. c. 128, which provides that any unin- 
corporated joint-stock company or association doing business in the 
state may sue or be sued in any court having jurisdiction in its 
company or distinguishing name without the necessity of making 
individual stockholders parties, a voluntary unincorporated associa- 
tion doing business as a fraternal life insurance association may sue 
and be sued and a judgment was properly rendered against it in an 
action against it and its directors for a wrongful refusal to pay the 
amount of a policy to the beneficiary of a deceased member. 


(For other cases, see Insurance, Cent. Dig. § 1904: Dec. Dig. § 813.) 


HAWKINS st au. vs. LONE STAR INS. UNION.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF POLICY— 
NONPAYMENT OF ASSESSMENTS. 


The owner of a policy in a mutual benefit association, which declared by 
the by-laws printed on its face that a failure to pay assessments with- 
in fifteen days after notice would forfeit the policy, and that no 
agent was authorized to waive any of its provisions or conditions, 
who was duly notified of an assessment and failed to pay the amount 
thereby forfeited his rights under the policy. 


(Fot other cases, see Insurance, Cent. Dig. §§ 1895, 1806, 1903; Dec. 
Dig. § 750.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF POLICY— 
NONPAYMENT OF ASSESSMENTS—WAIVER OF _ FOR- 
FEITURE. 

A forfeiture of a mutual benefit policy for nonpayment of assessments 
is not waived by notices of subsequent assessments, nor by a letter 
from the general office, calling attention to the failure to pay assess- 
ments and inviting insured, if in good health, to pay arrearages and 
be reinstated, where such notices and invitation were sent under a 
custom of the insurer and as a courtesy to those whose policies had 
been forfeited, and were not intended as an invitation to pay up 
arrearages and be reinstated, regardless of condition of health, and 
— the insured took no steps towards reinstatement while in good 
ealth. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE BY NONPAY- 
MENT OF ASSESSMENTS—NOTICE TO GIVE EFFECT TO 
FORFEITURE. 


A policy in a mutual benefit association, which shows the by-laws on its 
face to the effect that a failure to pay assessments within fifteen 
days after notice thereof will avoid the policy, is notice to the in- 
sured of the conditions as to payment of assessments required in 
order to maintain his membership and keep his policy alive. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


* Decision rendered, March 30, 1912. Rehearing denied, April 27, 1912 
146 S. W. Rep. 1041. 
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MUTUAL BENEFIT INSURANCE—FORFEITURE BY NONPAY- 
MENT OI!’ ASSESSMENTS—REINSTATEMENT 

A policy in a mutual benefit association, forfeited by a failure of the 
insured to pay assessments, was not revived by an unaccepted tender 
of the arrearages, made in behalf of insured at a time when it was 
known that he could not live. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


SOUTHERN LIFE INS. CO. vs. HAZARD.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—CONTRACTS—CONSTRUCTION. 


A life policy provided that premiums would be paid by the company if 
the insured is wholly disabled after one full premium shall have been 
paid and before a default in any subsequent premium if the insured 
shall furnish satisfactory proof of his disability, and also provided for 
a grace of thirty-one days during which the contract might remain 
in full force, and for an extension of insurance to the extent of the 
policy’s cash surrender value. An insured after paying the first pre- 
mium was disabled several months before the next annual premium 
fell due, and failed to notify the company until seven weeks after 
the expiration of the extension period. Held that, as the company’s 
liability was not changed, time was not of the essence of the con- 
tract, and notice was given within a reasonable time after default 
in payment of the premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 104, 936, 939; Dec. Dig. 
§ 368.) 


PROOF OF DEATH—WAIVER. 


Where an insurance company denied all liability under a life policy re- 
quiring it to pay. premiums in case of the disability of insured, that 
denial was a waiver of proof of death or disability; the furnishing 


of such proof being a mere condition precedent to the suit. 
(For other cases, see Insurance, Cent. Dig. §§ 1301, 1392; Dec. Dig. § 559.) 


* Decision rendered, May 17, 1912. 146 S. W. Rep. 1107. 
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SUPREME COURT OF PENNSYLVANIA. 


MARCELLO 
vs 


CONCORDIA FIRE INS. CO-* 


FIRE INSURANCE—FORFEITURE—CHANGE OF POSSESSION. 

A policy of fire insurance provided that the policy should be void if 
any change, other than by the death of insured, takes place in the in- 
terest, title, or possession of the property of insured, whether by 
legal process or by voluntary act, or otherwise. Held, that the policy 
is not rendered void because a receiver in involuntary bankruptcy 
took possession of the premises, placed a watchman in charge, and 
took out insurance in his own name; the receiver taking charge of 
the property until the proceeding is dismissed, or a trustee in bank- 
ruptcy is appointed under Bankruptcy Act 18608. 


(For other cases, see Insurance, Cent. Dig. §§ 823, 824; Dec. Dig. § 320.) 


Appeal from Court of Common Pleas, Alleghany County. 

Actions by Vitti Marcello, for use of South Side Trust 
Company, against the Concordia Fire Insurance Company, the 
Williamsburg City Fire Insurance Company, the Western In- 


surance Company, the Rochester German Fire Insurance Com- 
pany, and the Westchester Fire Insurance Company. Judgment 
for plaintiff, and defendants appeal. Affirmed. 

Carnahan, J., filed in the court of common pleas the following 
opinion :-— 

“The plaintiff, Marcello, was the owner in 1908 of a lot of 
ground near Bridgeville, Alleghany County, having thereon a 
two-story frame, slate-roof building, occupied by him as a store- 
room and dwelling, and a three-story frame, slate-roof building, 
with addition; also occupied as a storeroom and dwelling. On 
June, 2, 1908, the defendant company, in consideration of a pre- 
mium paid, issued to him its policy of fire insurance for $1,500 
on the three-story building ‘while occupied as a private dwelling 
house and storeroom,’ and on August 29, 1908, the same com- 
pany in consideration of a premium paid, issued to him its pol- 
icy of fire insurance for $1,000 on the two-story building ‘while 
occupied as a grocery and dwelling house.’ Each of these pol- 
icies was for a period of one year from its date; and in each 
other insurance was permitted. 

“The buildings were destroyed by fire on December 25, 1908. 
Proof of loss was duly furnished, payment -was refused, and an 
action of assumpsit was brought to recover on the policies. An 
affidavit of defense was filed, and a rule was taken for judg- 


* Decision rendered, Jan. 2, 1912. 82 Atl. Rep. 1000. 
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ment for want of a sufficient defense, which rule was duly heard 
and discharged. The parties now submit a case stated. 

“Each of the policies provided, interalia, that it should be 
null and void, and of no effect, ‘if, with the knowledge of the 
insured, foreclosure proceedings be commenced, or notice given 
of sale of any property covered by this insurance by virtue of 
any mortgage or trust deed; or if any change, other than by 
the death of an insured, take place in the interest, title or pos- 
session of the subject of insurance (except change of occupants 
without increase of hazard) whether by legal process, or judg- 
ment, or by voluntary act of the insured, or otherwise, or if this 
policy be assigned before a loss, or if illuminating gas or vapor 
be generated in the described building (or adjacent thereto) for 
use therein.’ No waiver or modification of any of the above 
provisions and conditions was ever made. 


“On December 9, 1908, an involuntary petition in bankruptcy 
was filed by creditors of Marcello against him in the United 
States Court for the Western District of Pennsylvania. On De- 
cember 12, 1908, Marcello, in writing, waived service of a sub- 
peena in bankruptcy. On December 17, 1°08, a petition for the 
appointment of a receiver of the property of Marcello was filed, 
and, as respects said petition, there was a second written waiver 
by Marcello of the service of a subpoena or notice upon him. On 
December 17, 1908, the South Side Trust Company was ap- 
pointed ‘receiver of all the assets and property, of every kind 
and character, belonging to said bankrupt.’ On December 18, 
1908, the receiver gave bond, which was duly approved and filed 
on the same day, and thereupon, December 18, 1908, the receiver 
took possession of the property covered by these two policies of 
insurance, and placed a watchman upon it. On December 19, 
1908, the receiver took out policies of fire insurance issued by 
various companies to the amount of $9,000 upon the same prop- 
erty covered by these two policies. Marcello, before the filing 
of the petition in bankruptcy, had, in addition to the two policies 
in suit, taken out other policies of several companies on said 
property; his entire insurance on the same being $9,000. On 
December 21, 23, and 24, 1908, the receiver advertised the per- 
sonal property of Marcello for sale on December 31, 1908. On 
December 25, 1908, the buildings and their contents were de- 
stroyed by fire. The receiver’s watchman was on the property 
at the time of the fire, and Marcello was living in one of the 
dwellings, not having been dispossessed by the receiver. Mar- 
cello’s policies, including the two in suit, had not been canceled. 
On December 29, 1908, Marcello was adjudged a bankrupt. No 
notice of the bankruptcy proceedings, nor of the appointment 
of a receiver, was given to the defendant company; nor did it 
ever consent to the ‘changed conditions,’ as set forth in the case 
stated. 


“The sole’ question in the case is whether there was such a 
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change in the interest, title, or possession of the subject of in- 
surance as to terminate the policies. It does not appear among 
the facts submitted and expressly agreed to that the change was 
‘a change of occupants without increase of hazard,’ or otherwise; 
nor does it appear that the receiver had no such title as to enable 
it to take out new policies of insurance; nor that it was not 
empowered to sell and dispose of the personal property, as it 
had announced its intention by advertisement to do. 

“The bankruptcy act of July 1, 1898, c. 541, 30 Stat. 544 (U. 
S. Comp. St. 1901, p. 2418) authorizes the appointment ‘of re- 
ceivers, or the marshals, upon application of parties in interest, 
in case the courts shall find it absolutely necessary for the pres- 
ervation of estates to take charge of the property of bankrupts, 
after the filing of the petition, and until it is dismissed, or the 
trustee is qualified.’ The title to the property of the alleged 
bankrupt remains in him until adjudication, subject to the control 
of the court, to be exercised either by a receiver, or the marshal, 
if otherwise the interests of the creditors are not sufficiently 
protected. In re Laplume Condensed Milk Co. (D. C.) 145 Fed. 
1013. 

“The duty required and the power conferred clearly are that 
the receiver, or the marshal. should take possession of property 
that would otherwise go to waste, and hold it and preserve it, 
so that it might come to the trustee, when selected, without need- 
less injury. Boonville Nat. Bank vs. Blakely, 107 Fed. 891, 47 
C. C. A. 43. 

“As a general rule, no order of sale should be made until after 
adjudication, unless the property is of such a nature that a sale 
is necessary to preserve its value. In re Kelly Dry Goods Co. 
(D. C.) 102 Fed. 747; In re Garner & Co. (D. C.) 153 Fed. 914; 
In re Harris (D. C.) 155 Fed. 216. 

“A receiver in bankruptcy is a mere custodian, and has no title 
to the property of the bankrupt. 2 Foster, Fed. Practice (4th 
Ed.) 1815. , 

“In general, the receiver in a bankrupt proceeding is a care- 
taker and custodian of the property of the bankrupt, and is not 
a trustee for the creditors. * * * In an involuntary pro- 
ceeding, the duty of the receiver, who conducts the business of 
the bankrupt, is to maintain, as far as possible, the continuity 
of his affairs, so that, if no adjudication is made, his property 
and business may be returned to him with the least possible 
damage.’ Alderson on Receivers, 361. 

“From the above-recited authorities, it appears that, while the 
receiver might be justified in advertising for sale and selling the 
personal property, and doubtless would be, if so authorized and 
directed by order of the court, it would have no authority to sell 
the real estate ; and that, as respects title to the real estate, it was 
in the bankrupt at the time of the destruction of the buildings by 
fire, and until adjudication. Whether or not the receiver had 
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such insurable interest in the buildings as to enable it to take 
out new policies of insurance on them, as it did, is not a question 
which calls for decision in this case. 

“Had the fire occurred after the adjudication of Marcello as 
a bankrupt, and especially after the appointment of a trustee for 
the benefit of creditors, qualification of the trustee, and that 
taking of actual possession by the trustee, the question here pre- 
sented could not have arisen. But, under the circumstances, it 
cannot be said that it is one which involves mere technicality. 
It comes naturally from the contracts of insurance and the facts 
agreed upon; and the insurance company is entitled to have it 
fully considered and passed upon by the courts. 


“The receiver did take possession of the premises. It placed 
a watchman upon them. The watchman was there, in personal 
charge of the property, both real estate and personalty, at the 
time of the fire. ‘The receiver did not lease them to a tenant; it 
did not dispossess the bankrupt, who was living upon them. He 
was allowed to remain; and he was there at the time of the fire. 
As a further act of possession, it reinsured the property in its 
own name for creditors; and, as a further act of possession, it 
advertised the personal property for sale. Its possession was 
complete in the sense that it had absolute charge of the property, 
and actually occupied it, without notice to or knowledge of this 
defendant. 


“The safety of the insurer is dependent much upon the char- 
acter of the assured, not alone upon his integrity and good faith, 
but upon his habits of carefulness, of prudence and vigilance. 
It is obvious that the danger of fire may be much less when the 
assured is a man watchful and provident than where he is heed- 
less and negligent, as well as dishonest. The provision, there- 
fore, which requires assignment of a policy to be made with the 
consent of the insurers, and to be approved by them, is not un- 
meaning. Nor is its purpose to stipulate for a new contract 
with the assignee. It is designed rather to afford substantial pro- 
tection to the underwriters, by enabling them to preserve, during 
the continuance of the risk, the safeguards which existed at its 
origin, those found in the honesty and watchfulness of the as- 
sured. It was for this reason that it was early laid down that 
a fire policy could not be assigned, pending the risk, so as to 
give the assignee any interest in it whatsoever, either legal or 
equitable. Lord Chancellor King, Lynch vs. Dalzell, 4 Bro. P. 
C. 431. Such a policy has indeed, in some of the late cases, been 
held assignable in equity, with the subject itself, when it con- 
tained no provision to the contrary; and it is on that account 
that the prohibition to assign has been generally introduced. 
State Mutual Fire Insurance Co. vs. Roberts, 31 Pa. 438. 

“It was not contemplated by the parties to the contracts that 
mere change of occupancy should vitiate them, because change 
‘in the interest, title or possession’ is expected in case of ‘death 
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of an insured,’ and likewise ‘change of occupants without in- 
crease of hazard.’ The word ‘possession,’ as used in the policies, 
seems to have a broader significance than any that could be 
gathered from the words ‘occupant,’ ‘occupancy,’ or ‘occupation.’ 
Such is the view taken by the Superior Court in a case involving 
the consideration of a policy of insurance which contained this 
provision: “This entire policy * * * shall be void * * * 
if any change, other than by the death of the insured, takes 
place in the interest, title or possession of the subject of insur- 
ance (except change of occupants without increase of hazard), 
whether by legal process, or judgment, or by voluntary act of the 
insured, or otherwise.’ The court says, inter alia: ‘We are not 
aware that the precise question here involved has been decided 
in this state. But there is a decision in Rumsey vs. Phoenix In- 
surance Co. [C. C.] 1 Fed. 396, by the United States Circuit 
Court of Appeals for the Northern District of New York, opinion 
by Judge Wallace, which seems to decide this question. In that 
case, the policy provided that it should be void “if the property 
be sold or transferred, or any change take place in the title or 
possession, whether by legal process, judicial decree, voluntary 
transfer, or conveyance.” The court said in that case: “The 
fact that Zimmer moved out of the dwelling house and let it to 
tenants is not a defense, within the conditions that avoid the pol- 
icy ‘if any change takes place in title or possession.’ The change 
of possession contemplated is something more than a change of 
occupation; it is a change effected ‘by legal process, judicial. 
decree, voluntary transfer, or conveyance;’ one which refers to 
his possessory right, and not to the occupancy of the insured. 
The possession of Zimmer’s tenants was his possession, within 
the meaning of the policy.” In our opinion, the proper legal, as 
well as reasonable, construction of the word ‘possession,’ as used 
in the policy in the present case, limits it to legal possession, or 
possessory right. * * * ‘Where the terms of a policy are 
susceptible, without violence, of two interpretations, that con- 
struction which is most favorable to the insured, in order to in- 
demnify him against loss sustained, should be adopted.’ Htim- 
phreys vs. National Benefit Ass’n, 139 Pa. [214, 20 Atl. 1047, 
11 L. R. A. 546]. In the present policy, the word ‘occupation’ 
seems to be used to indicate actual possession or occupancy, and 
the word ‘possession,’ as used with the words ‘interest’ and ‘title’ 
in the clause in question, seems to mean legal possession, or pos- 
sessory right, and, in accordance with the doctrine above quoted, 
these words should be so construed as to indemnify the insured 
against the loss sustained. * * * We do not find that there 
was any change in the possession, except the physical occupancy 
of the premises, which is not forbidden by the terms of the policy 
of insurance.’ McGinnis vs. St. Paul Fire & Marine Insurance 
Co., 38 Pa. Super Ct. 390. 


“We regard the above-quoted authority as’ decisive of the 
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question now submitted; and therefore, the receiver having no 
possessory right, but being merely a caretaker, pending adjudica- 
tion in bankruptcy, the plaintiff is entitled to judgment. ‘The 
bankruptcy proceeding was involuntary on his part; and it is 
not material that he had knowledge of it, or that he waived the 
service of notices connected with the progress. 

“The decision here reached can hardly be said to work a hard- 
ship upon the defendant company. It is not deprived of any 
right or privileges contemplated at the time the policies were is- 
sued. It is not claimed that the hazard was increased. On the 
contrary, it seems to have been lessened, or at least the tendency 
was to lessen it. The occupancy of the insured was not dis- 
turbed, and both he and the receiver’s watchman were on the 
premises at the time of the fire. What was said in this respect 
in Fuller vs. New York Fire Insurance Co., 184 Mass. 12, 67 N. 
E. 879, namely, ‘The rights and obligations of the receiver tend 
to add to, and not diminish, the care and oversight of the insured 
property, and could in no way increase the risk, or alter it to the 
detriment of the insurer,’ is quite applicable here, although in 
that case the assured had been adjudged a bankrupt, and a re- 
ceiver, who had been designated, had not qualified; nor had he 
taken actual possession. Later he did qualify, and still later a 
trustee was appointed. 


“In further support of the views here entertained are the 
cases of Fuller vs. New York Fire Insurance Co., 184 Mass. 12, 
67 N. E. 879, and Fuller vs. Jameson, 98 App. Div. 53, 90 N. Y. 
Supp. 456. As against them, the defendant cites and confidently 
relies upon a case entitled In re Hamilton et al., decided by the 
United State District Court in Arkansas, and reported in 102 
Fed. 683. The policy of insurance there considered contained 
provisions respecting a change in the ‘interest, title or possession’ 
of the subject of insurance, similar to the provisions of these 
policies ; and in the opinion of the court are certain dicta in which 
are expressed substantially the view taken by defendant here, 
namely, that possession of the receiver before adjudication in 
bankruptcy was such a change of possession as brought about a 
cancellation of the policy. But the policy, which was a renewal, 
was assigned by the assured to the receiver, with the written con- 
sent of the insurance company ; and the question before the court 
was whether a bank, which had received the original policy as 
a pledge for the payment of a debt by the assured, was entitled 
to claim the renewal as a continuation of the pledge under the 
terms of original agreement with the assured. The point decided 
was that ‘the assignment of the policy to the receiver, with the 
consent of the company, operated as a new and substantive con- 
tract by which the rights of the bank, as pledgee, were terminated.’ 


“We do not regard this case as an authority upon the question 
presented here; but if we are mistaken in this respect, it need 
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only be said that the decisions of our own state are binding upon 


”? 


us. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, 
Stewart, and Moschzisker, JJ. 


WiLu1AM A. JorDAN and W. S. Maxey, for Appellants. 
E. Y. Breck, for Appellee. 
Prer CuriaM. 
The facts and the law applicable thereto in each of these cases 
are the same. The judgment in each is affirmed for the reasons 
stated in the opinion of Judge Carnahan. 


SUPREME COURT OF MINNESOTA. 


BABCOCK et At. 


ws. 


CANADIAN NORTHERN RY. CO-* 


ASSIGNMENT OF RIGHTS BY ASSURED—VALIDITY—DAM- 
AGES BY FIRE. 


An assignment of a claim for damages to personal property by fire to 
the plaintiffs, who, as insurers of the said property, paid the loss 
to the owners, /ield not based upon the policy pursuant to which such 
payment was made, and hence not affected by any illegality which may 
have existed in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


Appeal from District Court, Polk County; Wm. Watts, Judge. 

Eleven actions by Fred R. Babcock and others against the 
Canadian Northern Railway Company. The actions were tried 
together. Verdicts for plaintiffs, and from an order denying a 
motion for judgment notwithstanding the verdicts or new trials, 
defendant appeals. Affirmed. 


Hector Baxter, of Minneapolis, and WasinBurn, BartEy & 
MITCHELL, of Duluth, for Appellant. 

ALBERT CHILGREN, of Williams, and CHARLES LorING and G. 
A. Youncguist, both of Crookston, for Respondents. 


Brown, J. 
These eleven actions were brought to recover damages alleged 
to have been suffered by the plaintiffs in consequence of a fire 


* Decision rendered, May 10, 1912. Supplementary opinion, June 3, 
1912. 136 N. W. Rep. 275. Syllabus by the Court. 
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claimed to have been set by one of the defendant’s locomotives’ 
on September 29, 1910. The cases were tried before one jury 
under stipulation that they should be tried as separate cases, all 
evidence admissible as to any one of them to be received and by 
the jury applied to the case to which it was applicable, and sep- 
arate verdicts to be rendered. Plaintiffs had verdicts in all of 
the actions, motions were made in the alternative for judgment 
notwithstanding the verdict or for a new trial, but were denied, 
and this appeal was taken. The cases must be disposed of here 
as separate cases. ‘ The Babcock Case involves some questions 
not common to any of the others, and likewise to Christensen, 
Hall, and Thomas Hanbury.Cases. All of the cases, however, 
involve the question of the origin of the fire. 


[1] 1. The defendant strenuously contends that the evidence 
is insufficient to sustain the finding of the jury that the fire was 
set by it. It appears without conflict that on September 29, 
1910, shortly after 1 o’clock in the afternoon, a fire was dis- 
covered on the north side of the defendant’s right of way, nearly 
midway between the stations of Williams and Cedar Spur, in 
Beltrami County; that the distance between these stations was 
about two and a half miles, the former being west of the latter, 
and the track betwen them was straight; that there was no 
wagon road directly connecting these stations, and that persons 
walking from one to the other customarily walked along the 
railroad track ; that the summer and early fall of 1910 were very 
dry, and that the right of way on the north side of the track, 
near where the fire started, was incumbered with dry grass and 
other combustible material ; that during the said summer and fall 
fires were burning in numerous directions from such point, and 
the country for many miles in all directions was timber land, 
consisting of cedar and tamarack, most of which had been cut 
over and the slashing of dead timbers left lying on the ground; 
that most of this country had been homesteaded, and many of the 
settlers had been fighting fires throughout the said summer and 
fall, and that some of these fires were burning at the time the 
fire in question started, none of them, however, being near; that 
at the time such fire started a hard wind was blowing from the 
south, or a little to the west of south; and that the defendant’s 
locomotives were equipped with spark arresters to prevent the 
escape of sparks and fire. It was conceded by the defendant’s 
counsel on the oral argument in this court that the fire in ques- 
tion, after it started as aforesaid, spread to the lands of the 
several plaintiffs herein, and burned or injured the property 
described in their several complaints. In addition to the fore- 
going undisputed facts, there was evidence in the case which, 
if believed, would have warranted the jury in finding the fol- 
lowing facts: That on September 29, 1910, at about 1 o'clock 
p. m., an east-bound freight train, owned and operated by the 
defendant, consisting of a locomotive and forty loaded cars, 
stopped at Williams and then proceeded east, working heavily, 
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and between Williams and Cedar Spur emitted large quantities 
of smoke, and about three-quarters of a mile from Cedar Spur 
the locomotive was working; that the track between these sta- 
tions is nearly level, except for a slight upgrade, for some dis- 
tance to the east of Williams; that at about the time the said train 
started east from Williams no person was seen at or near the 
point where the fire in question started, though a person at 
either of these stations could see the other station and beyond, 
and there were persons in a position to have seen any one who 
might have been at such point at such time; that, notwithstand- 
ing that there were persons who could have seen from one of 
these stations to the other at the time such fire started, no 
smoke or other evidence of fire was seen at such point until 
after the passage of the train, and that the engineer in charge 
of the said train saw no fire at or near such point, though it 
was his duty to report any fire seen by him on the right of way; 
that about seven minutes after the train passed the point where 
the fire started smoke was seen at such point, and that seven 
minutes later fire was discovered at such point, on the north side 
of the defendant’s right of way, burning along both sides of the 
fence on such right of way, north of the track, about 100 feet 
having burned along such fence when the fire was so discovered. 
There was also evidence, given on behalf of the defendant, tend- 
ing to show that its locomotive in question was properly con- 
structed to prevent the escape of fire, that it had been duly 
inspected, and that the best quality of coal was used; and there 
was no evidence that sparks or fire were seen escaping from such 
locomotive at the point where the fire started. 


In Karsen vs. Milwaukee, etc., R. Co., 29 Minn. 12, 13, 11 
N. W. 122, Justice Mitchell, in disposing of a contention that 
there was no evidence that the fire which caused the injury was 
set by the defendant’s locomotive said: “The evidence tended 
to show that the fire started in the grass near and to the lee- 
ward of defendant’s track a few minutes after a train had 
passed; that there was quite a stiff breeze; that there was no 
person, and no other fire than that of the passing engine, in the 
vicinity at the time. It being a matter of common knowledge 
that engines do emit sparks which start fires in this way, and 
there being no other apparent probable explanation of the origin 
of the fire, we think these facts rendered it highly probable that 
this fire was set from the passing engine, and fully warranted the 
jury in so finding.” The rule thus announced was followed and 
applied against the defendant’s contention in Sibley vs. Northern 
Pac. R. Co., 32 Minn. 526, 21 N. W. 732, Dean vs. Chicago, etc. 
R. Co., 39 Minn. 413, 40 N. W. 270, 12 Am. St. Rep. 659, 
Hoffman vs. Chicago, etc., R. Co., 40 Minn. 60, 41 N. W. 301, 
and McClellan vs. St. Paul, etc.. R. Co.. 58 Minn. 104. 59 N. 
W. 978, and is, we think, so well established that it cannot now 
be questioned, notwithstanding the consequence of its applica- 
tion flowing from the provisions of Laws 1909, c. 378 (Rev. 
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Laws Supp. 1909, § 2041), to the effect that the liability of the 
railroad company becomes absolute upon proof that it set the 
fire. The defendant contends that in view of this statute, which 
virtually makes the railroad company an insurer against dam- 
ages caused by fires set by its trains, the plaintiff now must 
establish the origin of the fire by stronger proof than has 
heretofore been required. But the plaintiff has always had the 
burden of establishing a state of facts from which the jury 
might reasonably infer that a fire starting on or near a railroad 
right of way and tracks was started by a train or some other 
agency for which the defendant is responsible; and the statute 
referred to does not change this rule. It neither diminishes nor 
increases the plaintiff's burden in the matter of proof so far as 
the origin of the fire is concerned.. The defendant cites Min- 
neapolis 5. & D. Co. vs. Great Northern R. Co., 83 Minn. 370, 
86 N. W. 451, a case involving the destruction of urban property ; 
but that case is clearly distinguishable from the cases above 
cited and the one at bar, as is apparent from the language used 
at 83 Minn. 375, 86 N. W. 453, where Lovely, J., in delivering 
the opinion of the court, says: “Where a train passing through 
open country is followed in close proximity of the time there- 
after by a fire which starts up near its right of way, by a rea- 
sonable process of induction, based on the physical facts, all 
other causes of the fire might be excluded, and the inference 
justified that the fire was dropped from the smokestack ; but the 
facts are quite different here, where other causes might well 
have intervened to occasion the fire.” We think that the physical 
facts in the case before us were sufficient to warrant the jury 
in its finding that the fire in question was set by the defendant’s 
locomotive. : 


2, 3] 2. The complaints in the Christensen, Hall, and Thomas 
Hanbury Cases each alleged that the plaintiff was the owner of 
the Jands described therein and that the premises were damaged, 
and also that a quantity of ties, posts, poles, etc., on the said 
premises were damaged or destroyed by the said fire. On the trial 
it appeared that the plaintiff Christensen was in possession of 
the land described in his complaint at the time of the fire, but 
that the only interest he had therein was under a homestead 
entry made in May, 1905. In the Hanbury Case the same facts 
were shown, except that Hanbury’s entry was made in February, 
1905. The same showing was made in the Hall Case, except that 
the plaintiff's entry was made in July, 1910. The court, on such 
trial, after it appeared that the said several plaintiffs’ titles to 
their respective lands consisted of their interests under their 
several entries under the homestead laws, permitted them to 
amend their complaints by so alleging, against the objection of 
the defendant, and the court thereafter denied the defendant's 
application to continue the said cases because of the making of 
such amendments. The defendant assigns these rulings as er- 
ror. The granting of applications of this character rests in 
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judicial discretion, and it does not appear that there was any 
abuse of such discretion in, or that any prejudice resulted to the 
defendant trom, such rulings. The detendant’s assignment of 
error in this regard cannot therefore, be sustained. 


[4] In the three cases last mentioned the defendant claims that 
the plaintiffs therein were not the owners of the timber described 
in their said complaints, for the reason that such timber was cut 
from their homesteads, and hence that they could not recover for 
the loss thereof, unless it appeared that they were acting in good 
faith, with the intention of clearing up the land and making it 
a home, when they cut the said timber, and that the question 
of their good faith was one of fact for the jury. This claim 
had no foundation whatever to rest upon in the Hall Case, for 
it does not appear that any of the cut timber destroyed or dam- 
aged by the said fire on her premises was cut thereon. It is 
very doubtful if there is any evidence in the Christensen and 
Thomas Hanbury Cases to warrant the submission of the ques- 
tion of their good faith in cutting the timber therein involved 
to the jury, even if the defendant’s contention in this regard is 
otherwise correct; for each of these plaintiffs testified that 
his purpose in cutting the said timber was to clear the land for 
the purpose of cultivation, and there was no testimony except 
that of the plaintiffs on this point. However, we do not care to 
determine the defendant’s contention on this ground, nor on the 
ground that the defendant made no request for the submission 
of the question of the plaintiffs’ good faith to the jury. The 
court instructed the jury that “a homesteader who has cut 
timber on his homestead is the owner of it, if he has not parted 
with the title, as against every one but the United States, and is 
to be so considered.” The defendant claims that this instruction 
was erroneous; that since the Federal statute (Act March 4, 
1909, c. 321, § 49, 35 Stat. 1098 [U. S. Comp. St. Supp. 1911, 
p. 1604] ) makes it a crime to cut or cause to be cut timber on the 
public lands of the United States, subject to the following pro- 
viso: “Nothing in this section shall prevent any miner or agri- 
culturalist from clearing his land in the ordinary working of his 
mining claim or in thé preparation of his farm for tillage or 
from taking the timber necessary to support his improvements 
or the taking of timber for the use of the United States’”—it 
was incumbent upon the plaintiffs to plead and prove that the 
said timber was cut in the preparation of their claims for tillage. 
To sustain this contention several Federal cases have been cited; 
but we do not consider any of them to be in point. They hold 
that, where timber is cut contrary to the provisions of the statute 
above cited, the entryman acquires no right or title thereto as 
against the United States, or that a mere trespasser on lands of 
the United States cannot recover for the destruction of timber 
cut therefrom. The rights of a homesteader in the premises 
are declared by Gilfillan, C. J., in Carner vs. Chicago, etc.; R. 
R. Co., 43 Minn. 375, at page 376, 45 N. W. 713, where the 
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Chief Justice, in speaking of the rights of a timber claim entry- 
man, says: “Plaintiff was not in wrongful possession of the 
land, as was the case in Lindsay vs. Winona, etc., R. Co., 29 
Minn. 411 [13 N. W. 191, 43 Am. St. Rep. 228]. By his entry 
and compliance with the terms of the act he had acquired vested 
rights, even as against the United States. We held that in Red 
River, etc., R. Co. vs. Sture, 32 Minn. 95 [20 N. W. 229], in 
respect to one entering lands under the homestead acts of Con- 
gress. The rights under the homestead acts, though differently 
acquired, are no greater than those under the timber culture 
act. Under the latter act, the party entering has the right to 
occupy and cultivate the land, and owns the annual crops which 
he harvests, whether of grass, not sown by him, or of grains. 
As against the United States, he may not have the right to cut 
trees for removal and sale, or for any purpose other than the 
proper cultivation of the land. His rights are analogous to those 
of one under a contract to purchase, in which case the vendor 
might ordinarily, unless the contract provided otherwise, prevent 
the commission of waste. But as against third persons he is 
the owner.” We are satisfied with the rule thus stated. It ap- 
pears that both Christensen and Thomas Hanbury had been in 
possession of these lands under valid entries for more than five 
years, and we hold that for all practical purposes they were the 
owners thereof, and, except as between themselves and the 
United States, they were also the owners of the timber cut there- 
from. Hence, for the purposes of these cases, the instruction 
given by the court was correct, and the defendant’s contention 
cannot be sustained. The possibility of the United States bring- 
ing action against the defendants for the destruction of the 
timber cut by the entrymen on these claims and of which they 
were in possession is no defense to the defendant in these ac- 
tions. 

[5] 3. In the case designated herein and in the record as the 
Babcock Case, the plaintiffs, Fred R. Babcock and fourteen 
others, alleged that they constituted an association organized for 
the purpose of insuring property against loss by fire, operating 
under a charter granted by the state of New York, and that they 
were authorized to transact business in the state of Minnesota; 
that on June 21, 1910, the said plaintiffs issued their certain 
policy, No. 30015, insuring certain personal pronerty he'onging 
to the firm of Wetherby & Ecklund, at Cedar Spur, Minn., in 
a sum exceeding the loss hereinafter mentioned; that thereafter, 
while such policy was still in force, a portion of the said prop- 
erty, of the value of $1,057.80. was destroyed bv a fire ert bv the 
defendant’s locomotive; that thereafter the said plaintiffs settled 
with the assured, pursuant to the said policy, for the cv™ of 
$1,036.64, whereupon the assured delivered to the plaintiffs a 
receipt in full for such loss, and assigned and transferred to the 
plaintiffs each and all claims and demands against any person or 
corporation arising from or connected with such loss or damage, 
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and subrogated the plaintiffs in their place and stead to all such 
claims and demands. The answer interposed by the defendant 
consisted of a general denial and an allegation of negligence on 
the part of the said Wetherby & Ecklund and the absence there- 
of on the defendant’s part. On the trial the plaintiffs introduced 
in evidence, over the defendant’s objection as “incompetent, ir- 
relevant, and immaterial,” the insurance policy so alleged, an 
assignment by Wetherby & Ecklund of their claim against the 
defendant for the loss occasioned by the fire to the “Lumber 
Underwriters of New York,” and a receipt executed by 
Wetherby & Ecklund to the “Lumber Underwriters of New 
York,” acknowledging the settlement of the said loss by the 
latter, which said policy, assignment, and receipt were respec- 
tively designated as Exhibits A8, A9, and Al0. The only evi- 
dence of the identity of the plaintiffs with the said Lumber 
Underwriters consisted of the said policy, which was entitled 
“Lumber Underwriters of New York” and purported to bind the 
plaintiffs individually as insurers thereunder, and the testimony 
of Ernest Wetherby, of the firm of Wetherby & Ecklund, 
hereinafter referred to; and the only evidence of the payment of 
anything by the plaintiffs to the said firm, or of any assignment . 
by the latter to the former, consisted of the said Exhibits Ag 
and Al0, both of which carried the same number as said policy 
and referred thereto, and the testimony of the said Ernest 
Wetherby to the effect that the said property was insured by 
Fred R. Babcock and others named in the said policy as con- 
stituting the Lumber Underwriters of New York, that they paid 
his said firm $1,036 under the terms of the said policy, and that 
he signed Exhibits Ag and Ato and delivered them to the said 
Lumber Underwriters. No proof was made of the plaintiffs’ 
organization as an association. The defendant contends that 
there was no proof of any assignment by Wetherby & Ecklund 
of their claim against the defendant to the plaintiffs. But as the 
instruments, A8, Ag, and Ato, and the evidence of Ernest 
Wetherby above recited, plainly show payment of the loss by 
the “Lumber Underwriters” of New York, and an assignment 
of the claim, for the damage done by the fire, to such Under- 
writers, the only possible ground for such contention is that the 
identity of the plaintiffs with such Underwriters was not shown. 
This objection is technical. We think the evidence above re- 
cited is abundantly sufficient to show the identity of the plain- 
tiffs with the said Underwriters, unless it should be held, as 
contended by the defendant, that the said Exhibits A8, Ag and 
A1o ought not to have been admitted in evidence. 

[6] It appears, however, that the only objection made by the 
defendant to the admission of these instruments was that they 
were “incompetent, irrelevant, and immaterial,” and this ob- 
jection was insufficient to call the court’s attention to the point 
now made that the said policy, Exhibit A8, was illegal, in that 
it did not comply with R. L. 1905, § 1640, and subjected the 


Vol. XLI.—74. 





1176 Insurance Law Journal. fJuly, 1912. 


party or parties who issued it to the penalty prescribed by sec- 
tion 1641. Again, the court instructed the jury that Wetherby 
& Ecklund assigned to the plaintiffs their right to recover damages 
from the defendant for the personal property destroyed or in- 
jured by the said fire, and that the plaintiffs were entitled to 
recover if the jury found in their favor such sum as damages 
as Wetherby & Ecklund would have been entitled to, had they 
not assigned the claim. ‘To this instruction no objection was 
made, either at the trial or in the motion for a new trial, and 
hence the defendant is not in a position to urge the objections 
now made. This aside, the defendant’s claim that .a cause of 
action arising out of damages caused by the destruction of prop- 
erty by fire is not assignable under our statutes cannot be sus- 
tained. R. L. 1905, § 4502; Dunnell, Dig. § 564; Hansen Mer- 
cantile Co. vs. Wyman, 105 Minn. 491, 117 N. W. 926, 31 L. R. 
A. (N. S.) 727. 

[8] Neither can the defendant’s contention that the plaintiffs’ 
right to recover is based upon an unlawful insurance policy be 
sustained; for it appears that the plaintiffs’ right to recover is 
founded upon the said assignment, and the illegality of the policy 
_is not involved in this suit. Clearly Wetherby & Ecklund had 
the right to collect from the defendant the value of their prop- 
erty destroyed by a fire set by it, and also the further right, as 
against the defendant, to assign such right of recovery to any 
one they saw fit. The consideration thereof, or the transaction 
which induced the assignment, is not material to the defendant, 
and it cannot take any advantage of any illegality therein. The 
plaintiffs could have established their case without the aid of any 
illegal transaction, conceding that the said policy was illegal; 
for the alleged illegality of the policy rests in its terms, which 
are wholly immaterial to this case. ‘The mere fact that an illegal 
transaction incidentally appears in the course of the establish- 
ment of the plaintiff’s case is very different from the case where 
the plaintiff's claim is dependent upon such a transaction, so that 
to allow him to recover would be to recognize the illegal trans- 
action and allow him to receive the benefit thereof. Until the 
payment of the loss under the policy, here attacked by the de- 
fendant, the benefit thereunder, if any recognizable by the 
courts, was to the assured, with a corresponding liability upon 
the plaintiffs. Certainly any illegality in the policy would not 
have prohibited the plaintiffs from discharging such liability by 
paying the loss to the assured, and hence we do not see how it 
can successfully be contended that the assignment they received 
from the assured, after or at the time of such payment, was a 
benefit under the policy. The policy and the loss thereunder 
were the mere circumstances that led up to or furnished the oc- 
casion for the assignment, and we do not think the latter can, 
in any legal sense, be said to depend upon the former. In this 
view of the case the cases cited by the defendant (Leuthold vs. 
Stickney, 133 N. W. 856, and kindred cases decided by this court) 
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upon the right to invoke an illegal transaction in aid of a re- 
covery are clearly distinguishable. 
Orders affirmed. 


Supplementary Opinion. 
PER CURIAM. 

Appeals by the plaintiffs from the clerk’s taxation of costs. 
A statement of the facts sufficient for a general understanding 
of the matter here in controversy in all the cases involved in this 
appeal, excepting the Andrew P. Peterson Case, occurs in the 
opinion. The action last referred to was included in the de- 
fendant’s appeals, but was dismissed later. The plaintiffs sought 
to tax $25 as statutory costs in each of the actions, excepting the 
said Peterson Case, wherein they claimed the right to tax $10 for 
its dismissal. The defendant objected to a greater allowance 
than $35 in all of the cases together, substantially on the ground 
that only one appeal was taken, and that, while they were sep- 
arate actions in form, they constituted but one in fact. 

The same fire caused all the losses, and the same attorneys 
appeared for the plaintiffs in all of the cases. Only one argu- 
ment was made on the appeal, and only one paper book was 
printed and one brief served. 

It was stated in the opinion that “the Babcock Case involves 
some questions not common to any of the others, and likewise 
the Christensen, Hall, and Thomas Hanbury Cases.” In what 
respect these cases differed from the others is sufficiently dis- 
closed in the opinion. 

The allowance of statutory costs in this court is a matter of 
discretion: The court has provided by rule 29 (111 N. W. ix.) 
that unless otherwise ordered the prevailing party shall recover 
costs as follows: (1) Upon a judgment in his favor on the 
merits, $25. (2) Upon dismissal, $10. 

We are of the opinion that the circumstances of these sev- 
eral cases require the court otherwise to order, and we hold that 
the plaintiffs are entitled to $25 statutory costs in the Babcock 
Case, and to the same amount in the Christensen, Hall, and 
Thomas Hanbury Cases, considering them as one case, and a 
like amount for all the other actions, likewise considered as one 
case, excepting the Andrew Peterson action, wherein $10 should 
be taxed, making the total statutory costs to be taxed for all of 
the plaintiffs the sum of $85, to be apportioned pro rata by the 
clerk to the plaintiffs in the several actions. 

It is so ordered. 
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KANSAS CITY COURT OF APPEALS. 


Missourl. 


SPICKARD 


vs. 


FIRE ASS’N or PHILADELPHIA.* 


FIRE INSURANCE—PARTIAL DEFENSES. 

A fire policy provided that, in event of loss, the company would not be 
liable for a greater amount than three-fourths of the actual cash 
value of the property at the time of the loss, and, in case of other in- 
surance, then only for its pro rata; total insurance being limited to 
three-fourths of the actual cash value. Rev. St. 1900, § 7030, provides 
that no company shall take any risk on property at a ratio greater 
than three-fourths of the value of the property insured, and, when 
taken, its value shall not be questioned. Held that, unless a diminu- 
tion in value after the date of the policy carries the value below the 
face of the policy or the total value of all policies, the amount of 
the insurance is the measure of recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


FIRE INSURANCE—CONDITIONS—WAIVER. 


Though a fire policy on merchandise contained an iron-safe clause, the 
failure of the insurance company to demand that insured produce his 
books and inventories after the fire is a waiver of the right of for- 
feiture on the ground that he failed to make and keep in an iron 
safe inventories and books showing sales on credit and for cash. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 3838. 


FIRE INSURANCE—ACTIONS—LIFE VALUE OF PROPERTY. 


In an action on a fire policy which contained a clause requiring plaintiff 
to keep inventories, etc., in an iron safe, evidence consisting of copies 
of such books which were destroyed is sufficient to show the value of 
the stock of merchandise at the time of the fire. 


(For See) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
5. 


Appeal from Circuit Court, Clinton County ; Alonzo D. Burnes, 
Judge. 

Action by W. W. Spickard against the Fire Association of 
Philadelphia. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


J. Asnott CLarK, of Cameron, and FykKe & Sniper, of Kan- 
as City, for Appellant. 
. J. Smiru, of Cameron, and W. S. HERnpon, of Plattsburg, 
yor Respondent. 
ELLISON, J. 
Plaintiff’s action is based on a policy of fire insurance issued 
> him by defendant in the sum of $1,200 on his stock of gen- 


* Decision rendered, April 29, 1912. 146 S. W. Rep. 808. 
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eral merchandise and $50 on store furniture. The judgment in 
the trial court was for the plaintiff in the full amount of the 
policy. 

[1] The policy contained a provision that, in the event of loss, 
the company would “not be liable for a greater amount than 
three-fourths of the actual cash value of the property covered 
by the policy at the time of such loss, and in case of other in- 
surance, whether policies are concurrent or not, then for only 
its pro rata proportion of such three-fourths value. Total in- 
surance permitted is hereby limited to three-fourths of the actual 
cash value of the property hereby covered, and to be concur- 
rent herewith.” Defendant, by its answer, set up that clause 
as a partial defense to the amount claimed by plaintiff. The 
defense was disallowed by the trial court, and that presents the 
principal question for decision. 


The evidence showed that there were two other policies on the 
property, one for the exact amount of the one in suit, and taken 
on the same day, the other for $2,400 on the stock and $100 on 
the furniture, taken on the 26th day of March, 1910. The fire 
occurred on the Ist day of April, 1910, causing a total loss of 
the property on hand at that time. These policies aggregate 
$5,000. There was evidence in behalf of plaintiff tending to 
prove that the value of the goods at the time of the fire, after 
allowing for sales and purchases, was $8,000, and of the furni- 
ture was near $400. Defendant contends that, under the terms 
of the policy as pleaded in its answer, its liability should be 
measured on a three-fourths value basis; and, as there was 
other insurance, its liability on the policy in suit was its propor- 
tion of three-fourths. Under repeated rulings of the different 
appellate courts of the state, we must reject defendant’s view, 
and approve that taken by the trial court. By the terms of the 
statute (section 7030, R. S. 1909) it is declared that “no 
company shall take a risk on any property in this state at a ratio 
greater than three-fourths of the value of the property insured, 
and when taken its value shall not be questioned in any pro- 
ceeding.” This statute has been held to “enjoin upon the in- 
surance company not to take a risk at more than three-fourths of 
the value of the property insured, but that when the value is 
fixed and the risk taken for a given amount, that sum cannot be 
questioned afterwards, though it should, in fact, be more than 
three-fourths of the value.” Gibson vs. Mo. Town Mutual Ins. 
Co., 82 Mo. App. 515. It was further held in that case that, 
1f between the date of insurance and the fire the value should be 
lessened by an excess of sales over purchases in replenishing the 
stock, such decrease would, of course, be deducted from the 
value; and so likewise would changes lessening the value, aris- 
ing from other causes, between the issuance of the policy and the 
fire. And that view of the statute has been several times re- 
asserted by this court. Siegle vs. Insurance Co., 107 Mo. App. 
457, 81 S. W. 637; Hanna vs. Insurance Co., 109 Mo. App. 152, 
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82 S. W. 1115; Crossan vs. Insurance Co., 133 Mo. App. 537, 
113 S. W. 704. And in an opinion by the presiding judge in 
the recent case of Gragg vs. Insurance Co., 132 Mo. App. 408, 
111 S. W. 1184. It was likewise approved by the St. Louis 
Court of Appeals in Howerton vs. Insurance Co., 105 Mo. App. 
575, 583, 80 S. W. 27, and Stevens vs. Ins. Co., 120 Mo. App. 
88, 105-108, 96 S. W. 684, where the question is fully considered 
by Judge Nortoni. It has also met the approval of the Spring- 
field Court of Appeals in an opinion by presiding Judge Nixon 
in Hilburn vs. Insurance Co., 140 Mo. App. 355, 3608, 124 S. 
W. 63. 

If defendant’s insistence that it only contracted to insure for 
three-fourths of the actual value of the property, and should 
not be held for more, should be granted, it would not aid its 
case; for in making practical application of that fact defendant 
leaves out of view that the sum named in the policy is only 
three-fourths of the actual value, or less; for, as we have just 
explained, the company could not insure for a sum in excess of 
that proportion. So whenever the property is of the same value 
at the date of the fire that it was when the insurance was taken, 
the sum named in the policy is the measure of the insured's loss. 
And, if it is claimed that the property was not so valuable at the 
date of the fire as it was when insured, the value at the time of 
insurance will be considered by force of the statute as a sum 
of which the face of the policy is three-fourths, and that will 
be the basis for calculation. And by subtracting the amount of 
depreciation from the total value at the date of insurance (being 
a sum of which the face of the policy is three-fourths) the re- 
mainder would represent the insured's loss. ‘Thus, if the policy 
was for $3,000, that would fix the value of the property at $4,000, 
and, if the depreciation was as much as $1,000, that subtracted 
from the total value of $4,000 would leave a loss to the owner 
of $3.000, all of which he could recover. If the depreciation was 
$2,000, that would leave the owner’s loss at only $2,000, and that 
would be the extent of his recovery. Stevens vs. Insurance Co., 
120 Mo. App., loc. cit. 106-108, 96 S. W. 684. If there are 
several policies, the same rule of interpretation and basis of 
calculation obtains. The total value of the property will be con- 
sidered to be a sum of which their aggregate amount is three- 
fourths. Hanna vs. Ins. Co., supra. 


At the argument stress was laid on the tendency to evil re- 
sults said to be likely to flow from the statute which we have 
discussed. In so doing the views of the Supreme Court on a 
similar statute, as expressed in Daggs vs. Insurance Co., 136 Mo. 
382, 394, 395, 38 S. W. 85, 35 L. R. A. 227, 58 Am. St. Rep. 638, 
have been entirely overlooked, caused, perhaps, by the particular 
matters to which we refer not appearing in the syllabus reported. 
Strong defense of such statutes and the cause of their enactment 
is there stated. Judge Gantt, for the court, said: ‘The learned 
counsel for defendant have filed a most elaborate brief, a large 
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portion of which is directed at the supposed bad policy of the 
statute—an argument much more appropriate before the Legis- 
lature than this court. They insist it violates the fundamental 
idea of insurance, which is indemnity; that it encourages arson; 
that it increases the cost of insurance. The time allotted us 
will not permit a discussion of such considerations, even if we 
felt called upon to defend the wisdom of the Legislature. It is 
well known that the practices of the insurance companies both 
life and fire, led to legislation now so strenuously attacked. 
Promises held forth to the assured in the policies in use when 
this and similar statutes were enacted had ‘too often proven a 
delusion and a snare,’ and, as the courts were powerless to cor- 
rect the evil, the Legislature interposed, not only in Missouri, 
but in many of the states of the Union, to remedy the wrong. 
The manifest policy of the statute is to prevent, rather than 
encourage, overinsurance, and to guard, as far as possible, against 
carelessness, and every inducement to destroy property in order 
to procure the insurance upon it. It was also designed to pre- 
vent insurance companies trom taking reckless risks in order to 
obtain large premiums by advising them in advance that they 
would be held to the value agreed upon when the insurance was 
written. No company is bound to insure any piece of property 
without first making a survey and examination of the premises, 
and it is not compelled to insure the full value then. But hav- 
ing the opportunity to inspect fully before insuring, and then 
fixing the amount of the risk, and receiving the premium based 
upon such valuation, it ought to be forever estopped, in case of 
a total loss, from denying the valuation agreed upon. * * * 
The policy of the law seems to us wise and wholesome, but, if 
it were not, it is the province of the Legislature to repeal it, 
and not ours to usurp legislative authority. More care in the 
selection of agents and more care in the inspection of the insured 
property will dispense with many of the objections urged against 
the policy of this statute. Long prior to the enactment ot this 
statute ‘valued policies’ were in use as the result of contracts. 
By a ‘valued policy’ a valuation was fixed in advance by way of 
liquidation damages to avoid making a valuation after the loss 
had occurred. Such agreements have been uniformly upheld 
against the claim that they were wagering contracts; * .* * 
the construction put upon a ‘valued policy’ being that the sum 
agreed upon was conclusive, both at law and in equity, save in 
cases of fraud.” Defendant cites as sustaining its position the 
recent case in this court of Surface vs. Insurance Co., 157 Mo. 
App. 5.0, 139 S. W. 262. The rule we have stated as having been 
decided by each of the appellate courts of the state is expressly 
recognized in that case and quotation is made from Gibson vs. 
Insurance Co. But it appears in that case that there had been a 
depreciation of the property, by sales and otherwise, after the 
policy was issued, and that the parties, seemingly ignoring the 
terms of the policy as fixed by law, made an agreement fixing 
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the value of the property at the date of the fire and of the 
amount of the owner’s loss. The rights of one party and the 
liability of the other as determined by the policy and by the 
statute were ignored. That agreement governed the judgment 
in that case. 

Objection was made to evidence of the value of the goods at 
the time of the fire on the ground that it was not alleged in the 
petition. The petition was amended so as to show value, and 
the objection was therefore properly overruled. 

[2] There was an iron-safe clause in the policy, and it is 
claimed that plaintiff failed to make inventories and to keep 
books showing sales on credit and for cash, as well as purchases 
in replenishing the stock, and to produce such books and in- 
ventory. There was no demand made of plaintiff after the fire 
to produce books and inventories, and cause of forfeiture on that 
ground was thereby waived. Carp vs. Insurance Co., 116 Mo. 
App. 528, 92 S. W. 1137; Porter vs. Insurance Co., 62 Mo. App. 
526. 

[3] But, aside from the consideration just mentioned, we think 
the evidence showed substantially all that was necessary as to 
the value of the stock at the time of the fire. An inventory of 
the stock had been taken in duplicate. Plaintiff lost the copy 
retained by him, but he secured the other copy and it was put 
in evidence. An account of sales, on credit and for cash, was 
kept in a book burned in the fire, but the entries in this book 
were copied and this was in evidence. It is clear that defend- 
ant considered that plaintiff’s claim was fraudulent, and he was 
charged with false swearing as to the value ot the goods and the 
cause of the fire, but that issue was submitted to the jury. 

After the examination of each of defendant’s complaints we 
see no cause for interference, and affirm the judgment. All 
concur. 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN CENT. INS. CO. 


VS. 


HARDIN.* 


RENEWAL—ORAL AGREEMENT. 
The custom of insurance agents in a certain locality to keep up the in- 
surance of their policyholders by the issuance of new policies on 
expiration of the old without request from the policyholders does 
not constitute a parol contract sufficient to support a cause of action 


* Decision rendered, May 9, 1912. 146 S. W. Rep. 418 ‘= 
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for the recovery for a loss, but there must be evidence independent 
of any custom to show that such a contract was in fact made. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


ACTION ON POLICY—INSTRUCTIONS—PAROL CONTRACT. 


In an action on a contract of insurance alleged to have been made by 
parol with defendant’s agent, where plaintiff showed that it was 
the agent’s custom to renew policies on expiration without request 
of the policyholder, an instruction that if there was such custom, 
and if defendant’s agent renewed the plaintiff’s policy without 
request, plaintiff could recover, but that he could not recover unless 
a parol contract was made between himself and the agent, was not 
misleading, since the reference to the custom could not have misled 
the jury. 

(For = cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 

.) 


ACTION ON POLICY—PETITION—MAKING OF. ORAL CON- 
TRACT. 


A petition in an action on a parol contract of insurance, which alleges 
that it was agreed between plaintiff and defendant’s agent that, in 
consideration of the regular annual premium then paid by plaintiff, 
his policy was to be renewed on its expiration for the term of one 
year on the same property and on the same conditions, that plaintiff 
was able and willing to pay the premium when the renewal policy 
should have been issued, and thereafter upon demand, but that the 
agent failed to issue a renewal policy, states a good cause of action. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 

ACTION ON POLICY—SUFFICIENCY OF EVIDENCE—PAROL 
CONTRACT. 


On evidence in an action brought on a parol contract of insurance, held, 
that whether the contract was in fact made was a question for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


Appeal from Circuit Court, Laurel County. 

Action by Sam C. Hardin against the American Central In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Cray & Borernc, of London, for Appellant. 
HazLEwoop & JOHNSON, of London, for Appellee. 


CARROLL, J. 

This action was brought by appellee against appellant com. 
pany upon a parol contract of insurance, alleged to have been 
made with an agent of the company, by which it was agreed 
that the property of appellee should be insured for one year 
from October 22, 1910. The property was destroyed by fire 
in November, 1910, and, the appellant company declining to pay 
the loss, the appellee brought suit to recover the amount of iri- 
suranc a judgment in his favor. 

It appears from the evidence that in October, 1908, the ap- 
pellee procured a policy of insurance for one year for $600 in the 
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appellant company from its agent, T. J. Moren. At the ex- 
piration of the policy in October, 1909, the agent, following his 
usual custom, and without any further request, sent to appellee 
another policy in the same company for a like amount on the 
property for the year ending in October, 1910. It seems that 
appellee did not pay the premium on this policy until some time 
in June, 1910, and he testifies that, when he paid the premium, 
the following conversation took place between himself and the 
agent: “I says: ‘Now, Mr. Moren, I don’t want my policy to 
lapse. .I don’t want to run out of insurance. I want to keep my 
property insured.’ ‘And,’ I says, ‘I want you to do just like you 
did this time and the last time.’ And he says, ‘You need have 
no fear.’ ‘That they wouldn’t let my policy to lapse. I then 
didn’t give the matter any further attention.” The agent admits 
having issued the policy in 1908, and the one in 1909, but denies 
that he had the conversation testified to by appellee, or that there 
was ever any agreement or understanding on his part that the 
policy that expired in October, 1910, would be renewed. 


It was futther shown in the evidence in behalf of appellee 
that it was the custom of Moren and other agents in London, 
Kentucky, where Moren did business, to keep up the insurance 
of their customers by the issual of new policies when the old ones 
expired, without any request on the part of the patrons to do 
so; and appellee testified that he relied on this established custom 
of Moren, as well as upon the parol agreement made, and be- 
lieved that a policy the same as he had been carrying had been 
issued to him for one year from October, 1910. 

[1,2] The court instructed the jury, in substance, that if 
they believed it was the custom of the defendant company, after 
once securing patrons, to issue renewals of its policies upon their 
expiration, and without notice to the policyholders, and charge 
the premiums to said policyholders, and thereafter collect same, 
and if they further believed that appellee about June, 1910, en- 
tered into an agreement with defendant’s agent, whereby, at the 
expiration of the policy he then held, the agent would renew 
the same by issuing another like policy, they should find for ap- 
pellee the amount sued for, $600, less $14.40, the premium due. 
This instruction is criticised upon the ground that it allowed a 
recovery in behalf of appellee if the jury believed it was custom- 
ary to issue policies as indicated in the instruction. But the in- 
struction did not authorize the jury to find a verdict in behalf of 
appellee if they believed the custom testified to existed. The 
matter in reference to the custom was evidently put into the in- 
struction merely as a matter of inducement, because the jury 
were expressly told that they could not find for appellee unless 
they believed the agreement heretofore mentioned was made be- 
tween appellee and Moren, the agent. The objection of counsel 
would be well taken if the instruction had authorized a recovery 
upon evidence of the custom spoken of. A recovery could not be 
sustained on parol contract of insurance that was attempted to 
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be rested alone upon a custom of the agent of the appellant 
company to renew without further notice or request policies of 
its patrons as they expired. Such a custom would not constitute 
a contract sufficient to support a cause of action for the recovery 
of insurance. If a recovery is sought upon the ground that a 
parol contract of insurance was made, there must be evidence 
independent of any custom to show that such a contract was in 
fact made. In view of the direction in the instruction that the 
jury should only find for appellee in the event they believed a 
parol contract of insurance was in fact made, the reference to the 
custom prevailing could not have misled the jury or have been 
prejudicial to the appellant company. 

[3] It is further insisted that the demurrer to the petition 
should have been sustained, as it did not state facts sufficient 
to constitute a cause of action. It is expressly charged in the 
petition that in June, 1910, “it was agreed between him and the 
defendant that in consideration of the usual annual premium 
then paid by him for the said policy of insurance, to wit, $14.40, 
his policy was to be renewed on its expiration on October 22, 
1910, for the period of one year upon the same terms and con- 
ditions and upon the same property situated at the same place 
as contained in the existing policy, and for the same amount, 
* ¥* * that he was able and willing to pay the premium on 
the day the renewal should have been issued and every day 
thereafter, upon the demand of the defendant or of the said 
Moren, or any of its agents, but that the said Moren failed to 
issue a renewal policy, as he agreed to do.” We think the peti- 
tion stated a good cause of action, and the demurrer to it was 
properly overruled. 

[4] We are also of the opinion that the evidence in behalf of 
appellee supported the averments of the petition, and was suffi- 
cient to authorize the submission of the case to the jury. In 
short, the testimony conduced to show the subject-matter of the 
risk insured against, the amount of insurance, the rate of pre- 
mium, the duration of the risk, and the company that was to is- 
sue the policy. It is true there is sharp conflict in the evidence 
as to whether the contract of insurance was in fact made, but 
this was a question for the jury to settle under proper in- 
structions. Hartford Fire Ins. Co. vs. Trimble, 117 Ky. 583, 
78 S. W. 462; Baldwin vs. Phoenix Ins. Co., 107 Ky. 356, 54 
S. W. 13, 21 Ky. Law Rep. 1090, 92 Am. St. Rep. 362; Shawnee 
Fire Ins. Co. vs. Roll, 145 Ky. 113, 140 S. W. 49. 

A further ground urged for reversal is that a new trial should 
have been granted on the ground of newly discovered evidence. 
The agent of the appellant company filed an affidavit in which he 
stated certain material facts that he alleged would have been 
testified to by one Henry Lyons if his presence could have been 
procured on the trial. 

[5] The testimony of Lyons, if obtained, would only have been 
cumulative evidence, as he would merely have corroborated the 
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evidence that was given by Moren. For this reason we do 
not think the newly discovered evidence was sufficient to author- 
ize the granting of a new trial. 

[6] In addition to this, we do not find in the record any affi- 
davit by Lyons as to what he would have stated if introduced as 
a witness. When a party desires to obtain a new trial on the 
ground of newly discovered evidence, he should, in addition to 
his own affidavit stating the reasons why the evidence was not 
procured and its materiality, file the affidavit of the proposed 
witness, setting out what he would testify to if introduced as 
a witness or if this affidavit cannot be obtained the affidavit of 
some other person who could state what the proposed witness 
would say. 

We do not find in the record any prejudicial error. and the 
judgment is affirmed. 


Stain ok Sane 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 
BERMAN 
vs. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon & 
EDINBURGH.* 



















FIRE INSURANCE—RENEWAL OF POLICY. 


Where insured did not request the broker who had obtained the policy 
to procure a renewal at the expiration of the original policy, but 
insurer at the expiration of the original policy issued a new policy 
and delivered it to the broker, who retained it, the renewal policy was 
not issued, and insurer: was not liable for a loss occurring after ter- 
mination of the original policy. 


(For other cases, see Insurance, Dec. Dig. § 145.) 


Appeal from Municipal Court, Borough of Manhattan, Sixth 
District. 

Action by Philip Berman against the North British & Mer- 
cantile Insurance Company of London & Edinburgh. From a 
judgment of the Municipal Court of the City of New York for 
defendant, entered after a trial by the court without a jury, plain- 
tiff appeals. Affirmed. 


Argued before Giegerich, Lehman, and Pendleton, JJ. 






GoipstEInN & GOoLDsTEIN, for Appellant. 
Leo Levy (C. Arthur Levy, of counsel), for Respondent. 


* Decision rendered, Dec. 22, 1911. 132 N. Y. Supp. 302. 
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GIEGERICH, J. 

The fire insurance policy upon which this suit was brought 
was in the hands of a broker at the time of the fire which dam- 
aged the property claimed to have been insured. The question is 
whether the policy had been issued and was an existent contract. 
The plaintiff had never requested the broker or the defendant 
company to issue the policy in question, which was a renewal of 
a former policy which had been issued to the plaintiff upon his 
request. 

At the time the original policy expired a renewal policy was 
written by the defendant and sent to the broker, who had ob- 
tained the original policy. This broker had not been requested 
by the plaintiff, or on the plaintiff’s behalf, to procure such a 
renewal, and had not sent the policy to the plaintiff, or informed 
the plaintiff that he had it. While the policy was thus in the 
possession of the broker, the fire in question occurred, and the 
broker subsequently returned the policy to the defendant. If 
any application, direct or indirect, expressed or implied, had 
been made by the plaintiff for the policy, then the fact that it 
had been written by the company and delivered to the broker 
would be an acceptance of the application and constitute a con- 
tract; but the circumstances proven in this case show only an 
offer on the part of the defendant company, which was not ac- 
cepted by the plaintiff prior to the fire, and which, of course, 
could not be deemed still open for acceptance after the fire 
occurred. 

The judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF ALABAMA. 


DAY 


vs. 


HOME INS. CO* 
alae gia FOR BREACH OF COVENANT—TAKING INVEN- 


A covenant in a fire policy for the avoidance of the policy upon failure 
of insured to take an inventory within thirty days and to take a 
yearly inventory is reasonable. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


CONTRACT—CONSTRUCTION. 


While generally contracts of insurance are construed most strongly against 
the insurer, where there is no occasion for construction the contract 


* Decision rendered, Feb 17, 1912. Rehearing denied, May 1, 1912. 58 
South. Rep. 549. 
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| must be enforced according to its clear unambiguous meaning, and 
; the courts may not disregard its provisions and construct by implica- 
tion or otherwise a new agreement, on the ground that the purposes 
which the parties intended to secure may have been unnecessary or 
as well secured by other means. 


or a4 cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
146. . 


FORFEITURE FOR BREACH OF COVENANT—“INVOICE”—“IN- 
VENTORY.” 


Under a fire policy of insurance covering a stock of goods in a warehouse 
which contined a covenant for its avoidance unless an inventory 
should be taken within thirty days, an “inventory” meant a list made 
by the merchant of the goods in his store, and though an “invoice” 
is also a list of goods, it is made by the consignor at the point of 
shipment and does not show that the goods therein listed have reached 
the consignee or what portion thereof has been sold, and the re- 
quirement of the policy would not be met by the invoices of the in- 
sured plus his books. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3754, 3755, 
3761, 3762.) 







































COVENANTS OF POLICY—MODIFICATION. 


Where, at the time a fire policy covering a stock of merchandise was trans- 
ferred to cover another stock located in a warehouse, the agent 
of the insurance company knew that the goods in the warehouse were 
in the original packages and that no inventory could or would be 
kept, and did not object to the failure to make such an inventory, 
there was a modification of the original policy in respect to a stipu- 
lation for an inventory. 

(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 

Sayre, J., dissenting in part. 





Appeal from Law and Equity Court, Morgan County ; Thomas 
W. Wert, Judge. 


Action by J. L. Day, as trustee in bankruptcy, against the 
Home Insurance Company. From a judgment for defendant, 
plaintiff appeals. Reversed and remanded. 

The iron-safe clause is as follows: “The following covenant 
and warrant is hereby made a part of this policy: (1) The 
assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and unless such inven- 
tory has been taken within twelve calendar months prior to the 
date of this policy, one shall be taken in detail within thirty days 
of issuance of this policy, or this policy shall be null and void 
from such date, and upon demand of the assured the unearned 
premium from such date shall be returned. (2) The assured 
will keep a set of books, which shall clearly and plainly present 
a complete record of the business transactions including all 
purchases, sales and shipments, both for cash and credit from 
date of inventory as provided for in the first section of this 
clause and during the continuance of this policy. (3) The as- 
sured will keep such books and inventory and also the last pre- 
ceding inventory, if such has been taken, securely locked in a 
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fireproof safe at night, and at all times when the building men- 
tioned in this policy is not actually open for business, or failing 
in this, the assured will keep such books and inventories in some 
place not exposed to fire which would destroy the aforesaid 
building. In the event of failure to produce such set of books and 
inventories for the inspection of this company, this policy shall 
become null and void, and such failure shall constitute a per- 
petual bar to any' recovery thereon.” 

Special replication C. is as follows: “The policy of insurance 
here sued on was originally written to cover a risk located at 
lot No. 3, block 2, Main street, Hartselle, Ala., subsequent there- 
to, and on the second day of February, 1910, the policy of in- 
surance was transferred by written indorsement thereon so as 
to cover a stock of general merchandise located in general 
merchandise warehouse as described in the complaint. That 
said transfer was. made by one Arthur Stephenson, general 
agent of the company, and that, at the time the transfer was 
made, said Stephenson had notice that said policy of insurance 
was to cover goods purchased by said Harmon from wholesale 
dealers, Said Harmon informed said Stephenson that the in- 
surance rates in the building where the goods covered by said 
policy of insurance were originally located were so high that he 
was unable to carry insurance on his stock of goods in said 
building; that he desired insurance on the goods located in his 
warehouse, being the warehouse containing the goods on which 
said policy of insurance was transferred. The said Stephenson, 
as agent of the defendant, was informed, or had notice of the 
fact, that said goods would not be kept for sale in said ware- 
house, and that said goods would remain in the original packages 
and would not be opened by said Harmon, but that such of said 
goods would be transferred from said warehouse to said store- 
house, as it was necessary for the said Harmon to transfer in 
the conduct of his real estate business located some distance 
from said warehouse. That said Stephenson, as agent of the de- 
fendant, had notice that said goods would remain in the original 
packages or boxes in which they were shipped, and would not 
be opened, and with notice of this fact, and with notice of the 
fact that by reason thereof it would be impossible to make an 
inventory of said goods as required by said policy of insurance, 
the defendant did not make objection to the failure of said W. C. 
Harmon to make an inventory of said goods as required by said 
policy, nor did it return to the insured the unearned premiums 
thereof. The defendant had a reasonable time within which to 
make such objection and defense, cancellation, and repayment 
after notice and before the loss occurred.” 

The demurrers are that no facts are alleged which excuse the 
assured from taking the inventory which he agreed to take; 
it is not shown that the defendant knew that the assured could not 
take the inventory he agreed to take at the time of the consent 
to the removal of the goods; it is not‘shown why an inventory 
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could not have been taken of the goods in said warehouse; the 
assured is not excused from taking the inventory he agreed to 
take by keeping his said goods in the original packages, and in 
such condition as rendered the taking of an inventory imprac- 
ticable ; and it is not shown that the defendant or any authorized 
agent would or did abrogate the provisions of the policy requir- 
ing an inventory to be taken. 


TIDWELL & SAMPLE and E. W. Gopsry, both of Decatur, for 
Appellant. 

STEINER, Crum & WEIL, of Montgomery, and CALLAHAN & 
Harris, of Decatur, for Appellee. 

Sayre, J. 

Day brought this action, as trustee in bankruptcy of the estate 
of W. C. Harmon, against the Home Insurance Company on a 
policy insuring a stock of merchandise against loss by fire. De- 
fense was interposed in the way of a plea setting up a breach 
of the covenant contained in the “iron-safe clause” of the policy. 
The covenant will be stated by the reporter. The plea was that 
the covenant had been broken in this: “That the insured had 
not taken a complete itemized inventory of stock on hand within 
twelve calendar months prior to the date of the policy, and 
failed to take such inventory thirty days after the issuance of 
said policy.” Confessing this plea, plaintiff sought to avoid its 
effect in several special replications which put forward the prop- 
ositions, to state them generally in the language of appellant’s 
brief, that where a merchant who has been in business for less 
than twelve months keeps a part of his stock of goods in a 
warehouse distant from the store in which he does business, the 
goods remaining unpacked and in the boxes in which they have 
been received from jobbers, and being removed from time to 
time as needed to replenish the active stock on his shelves, the 
iron-safe clause in a policy of insurance on the stock in the ware- 
house does not require that an inventory be kept, or, if it does. 
the requirement is substantially met when the insured keeps all 
original invoices and a detailed account of all sales. 


[1] The circumstances stated as conditions of appellant’s first 
alternative contention are not sufficient to require or permit a 
declaration that the covenant for an inventory has no office to 
perform in the policy of insurance. The clause is a perfectly 
reasonable condition, and is binding on the assured, in the ab- 
sence of fraud. Georgia Home Ins. Co. vs. Allen, 128 Ala. 
451, 30 South. 537; Cooley’s Ins. Briefs, 1814. [2] In general, 
contracts of insurance are construed most strongly against the 
insurer; but where there is no occasion for construction, such 
contracts must be enforced according to their clear and un- 
ambiguous meaning. There is no authority in the courts, on the 
supposition that the purposes which the parties intended to 
secure may have been unnecessary or as well secured by other 
means, to disregard the valid requirements and conditions of 
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such contracts, or to construct, by implication or otherwise, a 
new agreement in place of that deliberately made by the parties. 
Dwight vs. Insurance Co., 103 N. Y. 346, 8 N. E. 654, 57 Am. 
Rep. 729. [3] But appellant contends that his invoices, plus the 
books, constituted means of ascertaining the loss and must be 
taken as a substantial compliance with the requirement of an 
inventory. Defendant company had stipulated for both inven- 
tory and books, and it is clear that both together constituted an 
important safeguard against fraud, so that the court has no 
authority to dispense with either. The contention amounts there- 
fore to just this: That under the peculiar conditions the keep- 
ing of the invoices was a substantial compliance with the stipu- 
lation for an inventory. An “inventory” means a list made by 
a merchant of the goods in his store, and the requirement of the 
policy was that the insured should take a complete itemized in- 
ventory of stock on hand within thirty days. Such an inventory 
not only would furnish evidence of what the stock contained 
at the time, but provided a starting point for the estimate to be 
based upon the transactions shown by the inventory and the 
books. An “invoice” is also a list of goods but it is prepared by 
the consignor at the point of shipment. It does not show that the 
goods therein listed have reached the consignee. Nor it is to be 
expected that any one invoice should ever be the equivalent of 
an inventory. Possibly we might concede that in exceptional 
cases invoices may serve the purpose of an inventory. Such was 
the case in Ruffner vs. Dutchess Ins. Co., 59 W. Va. 432, 53 
South. 943, 115 Am. St. Rep. 924, 8 Ann. Cas. 866, where it was 
held that the bills showing a complete list of all the goods put 
into a new store within a few days before the issuance of the pol- 
icy constituted an inventory in substance. But the court said: “Of 
course, the invoices would not constitute an inventory in the case 
of a store which has been running for a considerable time. They 
would not afford any basis upon which to begin the estimate, 
but in the case of a new store starting simultaneously with the 
issuance of the policy, or practically so, the first bill constitutes 
as good a basis for the beginning of the estimate as an inventory 
could possibly afford.” ‘To the same effect is Queen of Arkansas 
Ins. Co. vs. Forlines, 94 Ark. 227, 126 S. W. 719, in which the 
language of the court was that “the plaintiff had been in business 
such a short time that the invoices of the goods first bought by 
him constituted in effect an itemized inventory of his stock.” 
In McNutt vs. Virginia Ins. Co. (Tenn.) 45 S. W. 61, cited by 
appellant, a different question was presented. In that case the 
inventory had been taken as provided by the policy. On the day 
before the fire the insured had been taking a new inventory, in 
the same book, which was not completed. Inadvertently the 
book was left out of the safe and destroyed. The court held 
that the accidental destruction of the inventory did not forfeit the 
insurance. The adjudications in these cases seem to take liberties 
with the contracts which the parties had made for themselves; ; 
Vol. XLI.—75. 
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but we need neither express nor withhold approval since the 
cases may be substantially differentiated on their facts from the 
case at bar. Other cases cited by appellant are in point only 
to the extent that they hold in a general way that promissory 
warranties are often conditions subsequent, and courts should 
apply to them the doctrine that obtains in adjudging forfeitures, 
which means, we take it, that the court will hold such conditions 
satisfied by substantial compliance. No case that we have seen 
goes to the length of holding a series of separate invoices, cover- 
ing a considerable period of time during which many transactions 
may have been had, may by the insured be made to do service 
for the itemized inventory demanded by the insurer as a con- 
dition of liability and yielded by the insured in the beginning as 
a legitimate and reasonable stipulation. Now, appellant’s rep- 
lications were so framed that the invoices of which they speak, 
and upon which he relied as a substantial equivalent for the in- 
ventory which he agreed to take within thirty days, may have 
been strung along over a time largely in excess of the thirty-day 
period stipulated for the taking of an inventory in any event, and, 
if the policy sued on is to be taken as dated from the time when 
laintiff’s assignor began business, then the better part of a year. 
[hat was not a compliance with the contract on the part of the 
insured, and any liberality of construction which would dis- 
pense with its plain terms in favor of the insured would make a 
contract for the parties which they saw fit not to make for them- 
selves. There was no error in sustaining demurrers to those rep- 
lications going to the points discussed above. Southern Fire Ins. 
Co. vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 
Am. St. Rep. 216; Fire Ass’n of Phila. vs. Masterson, 25 Tex. 
Civ. App. 518, 61 S. W. 962; Roberts vs. Sun Mutual Ins. Co., 
19 Tex. Civ. App. 338, 48 S. W. 559; St. Landry Co. vs. New 
Hampshire Ins. Co., 114 La. 146, 38 South. 87, 3 Ann. Cas. 821; 
2 Cooley’s Ins. Briefs, 1820. 


[4,5] Several of the special replications set up a waiver of 
the alleged breach of the iron-safe clause in that defendant, after 
knowledge that the insured had not taken an inventory as re- 
quired by the iron-safe clause of the policy, recognized and 
treated the policy as binding and entered into negotiations with 
plaintiff, as receiver in bankruptcy of the estate of the insured, 
for an adjustment of the loss, in consequence of which nego- 
tiations the said receiver incurred much trouble and expense. 
Defendant’s special rejoinder as amended brought forward a 
nonwaiver agreement entered into between the insured and the 
insurer after the loss and in view of a proposed investigation of 
the fire and a determination of the amount of the loss. The 
point taken against the rejoinder is that, after proceedings in 
bankruptcy have been commenced, the bankrupt can do nothing 
in dercgation of the interests of the estate. If, at the time the 
nonwaiver agreement was entered into—that is, at a time be- 
tween the commencement of the bankruptcy proceedings and the 
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appointment of a receiver—the power to make such agreement 
resided anywhere, it was with the parties to this suit. The 
amended rejoinder makes the receiver, plaintiff here, as effectu- 
ally a party as if he had joined in the paper writing which wit- 
nessed the agreement as between the insurer and the insured 
bankrupt. ‘lhere was no necessity that the agreement should 
be reduced to writing. ‘Ihe amended rejoinder avers: “That the 
said agreement was signed by Harmon in the presence of the said 
J. L. Day, receiver, and under the advice of the said Day, and 
was so signed after the defendant’s adjuster had stated to the 
said Harmon, in the presence of the said Day, that he would not 
proceed in the investigation of the loss until the defendant was 
protected against waivers of forfeiture by agreement.” The 
defendant company had a right to investigate the loss without 
waiving forfeitures; but in view of the facility with which the 
courts have predicated waivers on the slightest inconvenience 
caused to the insured, prudence required the nonwaiver agree- 
ment if in fact there was no intent to waive. On the facts stated 
in the rejoinder we do not perceive that the nonwaiver agreement 
was in derogation of any just interest of the estate. The question 
of forfeiture was an open'one. If there had been a forfeiture, 
the estate had no just claim to be prejudiced. If, on the contrary, 
there had been no forfeiture, the agreement operated for the 
benefit of the estate by expediting a just estimate of the loss. 
Of such an agreement we think it may be safely said that it 
estopped the estate and those representing it to subsequently 
deny its force and effect in a suit brought for the benefit of the 
estate. 

[6] On the first decision of this case it was held that demur- 
rers to plaintiff's several special replications had been properly 
sustained. On rehearing the other members of the court are of 
opinion that the demurrer to special replication C should have 
been overruled. They put their conclusion on the averment of 
the replication that, at the time of the transfer of the policy, 
defendant’s agent had notice of the fact that no inventory would 
be kept. This they hold amounted to a modification of the 
original policy-contract effective to eliminate therefrom the stip- 
ulation for an inventory. On this point I am unable to agree, 
but refrain from any statement of my reasons. It results trom 
the prevailing opinion that the judgment must be reversed. 

Reversed and remanded. 

Simpson, Anderson, McClellan, Mayfield, and Somerville, }J.. 
concur, 

Sayre, J., dissents in part. 

Dowdell, C. J., not sitting. 
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SUPREME COURT OF ALABAMA. 


CHAMBERLAIN 
vs. 
SHAWNEE FIRE INS. CO* 


RECOVERY ON POLICY. 


An insured who breaches the “iron-safe clause” of an insurance policy 
cannot recover for loss of the merchandise insured, unless the in- 
surer waives the breach. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335-) 
POLICY—BREACH—IRON-SAFE CLAUSE. 


Where the insured failed to produce the books of his business covering 
a period of a month and a half, and a subsequent ledger showed merely 
the footings of the ledger kept during such period, there was no 
substantial compliance with the “iron-safe clause’ of the insurance 
policy on his merchandise. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


IRON-SAFE CLAUSE—WAIVER—SUFFICIENCY OF EVIDENCE. 


In an action to recover insurance on merchandise, evidence held sufficient 
to support a finding that the insurance adjuster did not waive a 
breacn of the “iron-safe clause” of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


Appeal from Law and Equity Court, Mobile County; Saffold 
Berney, Judge. 

Action by B. B. Chamberlain, as trustee, against the Shawnee 
Fire Insurance Company. From a judgment for defendant, 
plaintiff appeals. Afhrimed. 


Roacu & CHAMBERLAIN, Of Mobile, for Appellant. 
Brstor, Bestor & Younc, of Mobile, for Appellee. 


McCLELLAN, J. 

Action by a trustee in bankruptcy (appellant) upon a fire in- 
surance policy issued to the bankrupt. 

The property destroyed was a stock of merchandise. The 
insurer discharged its liability for the building covered by the 
policy, but denied liability for the loss of the stock of merchan- 
dise, asserting in defense of the action the breach by the in- 
sured (bankrupt) of the “‘iron-safe clause” of the policy. This 
defense, predicated of three features of that clause, was set up 
in pleas 2, 3, and 4, respectively. The court overruled demurrers 
to each of them and these rulings afford the bases of assignments 
of error. 

[1] The wholesome purpose and effect of an “iron-safe clause,” 
in policies of insurance covering merchandise, has been repeat- 


* Decision rendered, April 9, 1912. 58 South. Rep. 267. 
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edly treated and announced by this court. Such a clause estab- 
lishes a condition subsequent, which happening bars a recovery 
on the policy. Georgia Home Ins. Co. vs. Allen, 119 Ala. 436, 
24 South. 399; Hanover Fire Ins. Co. vs. Crawford, 121 Ala. 
258, 25 South. 912, 77 Am. St. Rep. 55. 

Plea 4 asserts, with all legal sufficiency, the breach of the 
condition of the clause in respect to the production of the set 
of books required to be kept by the insured, and the production 
of which, in the event of loss or damage by fire, for the inspection 
of the insurer, is enjoined upon the insured by the contract of in- 
surance. This plea was proven without dispute. So, if other 
pleaded matter did not avoid the consequences, the finding must 
have been for the insurer (defendant) on that plea. The only 
matter that could avoid the breach asserted in the fourth plea 
was a waiver by the insurer. Hanover Fire Ins. Co. vs. Craw- 
ford, supra. This issue of fact was tried, and was resolved 
against the waiver asserted by plaintiff. The correctness of this 
finding will be later considered. 

[2] Among other special replications (no general replication 
appears in the transcript), that numbered eleven was stricken 
on demurrer. This ruling is urged for error here. This spe- 
cial replication sought to avoid the effect of the failure of the 
assured to produce his book, covering the period of business be- 
tween the date of the issuance of the policy, January 31, 1907, 
and the date of opening of ledger C on March 15, 1907, in which 
the footings only of the ledger B accounts were brought down, 
upon the averred theory that there was a substantial compliance 
with the requirement of the “iron-safe clause” in this respect, 
and that no injury or prejudice was occasioned the insurer, in 
that the books kept and produced, covering the period from 
March 15, 1907, to and including the date of the fire, wherein 
the footings of accounts drawn down from ledger B, as indi- 
cated, were shown, exhibit a complete history of the business of 
the insured between said dates, and showed that at the time of 
the fire there was on hand and destroyed by the fire a stock of 
merchandise, covered by the policy, in excess of the amount of 
the policy on merchandise. 

Obviously this special replication 11 did not assert any waiver 
by the insurer of the breach set up in the fourth plea. In as- 
sumed avoidance of that breach of the contract of insurance by 
which the insured was bound, the legal effect of the special 
replication I1 was to assert merely that the breach was without 
injury to the insurer; for it is not to be doubted that the absence 
of ledger B (destroyed in the fire) wrought an hiatus of over 
one month in the record history of the business which the in- 
surer had engaged to keep and produce for the inspection of the 
insurer. Georgia Home Ins. Co. vs. Allen, supra; Hanover 
Fire Ins. Co. vs. Crawford, supra. With that record history 
unavailable, there was no substantial compliance with the iron- 
safe clause. Georgia. Home Insurance Co. vs. Allen, supra. 
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The intent of the provisions of that clause is to afford the 
insurer the best means and most reliable data for the ascertain- 
ment of the insurer’s liability, and to protect the insurer from 
the perpetration of any fraud “with respect to the quantum and 
value of the goods destroyed.” Hanover Fire Ins. Co. vs. Craw- 
ford, supra. If the theory of the special replication was ac- 
cepted, it is evident that the office and purpose of the clause 
would be wholly defeated. 

The part of the opinion in Western Assurance Co. vs. 
McGlathery, 115 Ala. 213, 22 South. 104, 67 Am. St. Rep. 26, 
to which appellant’s counsel refers in brief, in this connection, 
was the expression of the writer only; the controlling view being 
otherwise. 


Upon the issue of waiver vel non—by the representative of in- 
surer—of the breach of the iron-safe clause, as indicated, the 
evidence was in conflict. The court, without the intervention of 
the jury, determined it against the plaintiff’s contention. 

[3,4] The testimony of the representative of the insurer was 
to the effect that there was no waiver; while that of the in- 
sured, Pinkerton, and his witnesses, Loftin, his bookkeeper, and 
Repshear, a drayman who had been (1907) in the employ of 
the insured, was to the effect that the insurer’s representative 
continued the investigation, with a view to the adjustment and 
settlement of the loss, after he had been fully advised of the 
destruction of ledger B; and also that the representative of the 
insurer promised to pay the loss a few days later at a more ac- 
cessible railroad station some miles away, where insured’s policy 
was then in keeping. It was shown beyond doubt that the ad- 
juster, soon after his arrival at the scene of the fire, entered upon 
an investigation of the books delivered to him, taking memoranda 
therefrom as he proceeded. It was also shown by some of the 
testimony that he stopped this proceeding upon being told that 
ledger B, from which the “footings” in the body of the ledger C 
purported to be taken, was destroyed. In corroboration of the 
adjuster’s testimony of when he ceased the investigation of the 
books, the defendant offered in evidence the memorandum taken, 
as stated, in the progress of the investigation he did make. It 
is earnestly insisted that this was error. We think not. It was 
admitted in evidence for the purpose stated, “not that the item- 
ization was right,” or that the insured was in any wise bound by 
the tabulation so made by the adjuster. That this tabulation, 
so taken, ended at a point consistent with the defendant’s theory 
of the adjuster’s acts was a circumstance admissible, and, while, 
of course, by no means conclusive, considerable by the court in 
determining the truth of the matter. Certainly, if the memo- 
randum had been made at any other time, it would not have been 
admissible. It is the circumstances attending the making of the 
memorandum that give it an evidential character, and that render 
it relevant and pertinent to the issue litigated. 

The case of Brandon vs. Progress Distilling Company, 167 
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Ala. 365, 52 South. 640, like others cited at this point by counsel 
for appellant, was where an indebtedness was sought to be shown 
by an unsworn memorandum, to the correctness or truth of 
which there was no evidence tending to show an admission, ex- 
press or implied. In other words, there the contents of the 
memorandum, as evidencing liability, was the intent of the party 
offering it in evidence; whereas here the mere physical fact, not 
the contents of the memorandum, that it ended in the midst of 
a book investigation, to which it must be referred, was the sole 
object of its offer and admission in evidence. 

The evidence on the issue of waiver has been carefully con- 
sidered. It cannot be held that the learned court erred in his 
conclusion thereupon. That the adjuster did not, when at Emery, 
Ala., assure the insured that he would pay the loss at Wayneboro, 
the railway station some miles away, is strongly supported by the 
insured’s subsequent letter of January 9, 1908, to the adjuster’s 
firm at Birmingham, Ala., in which he wrote: “If I can arrange 
with my persons that has garnished me, what kind of settlement 
will you make?” It is impossible to reconcile the necessary im- 
plication of this letter with a promise by the adjuster to pay 
the loss. The letter would cast the conclusion against the in- 
sured, were the other evidence less favorable to the defendant 
on the issue of waiver. 

The correct conclusion appears to have been reached by the 
court. There is no prejudicial error in the record. The judg- 
ment is affirmed. 

Affirmed. All the Justices concur. 


SUPREME COURT OF LOUISIANA. 


J. B. CLARK & SONS 
vs. 


FRANKLIN INS. CO. er at. (No. 18,618.)* 


PROOF OF LOSS—WAIVER. 

An insurance company has no standing to defend an action on a policy 
of fire insurance, on the ground that the assured has not made proof 
of loss, when it has failed, after notice of the loss, to furnish the 
blank forms required and has in writing specifically and unqualifiedly 
denied all liablity. 

sa — cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
3 556. 


* Decision rendered, March 25, 1912. Rehearing denied, April 22, 1912. 
58 South. Rep. 345. Syllabus by the Court. 
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CONDITIONS OF POLICY—PRODUCTION—INVENTORY. 


In the absence of any suggestion of fraud, where it appears that the as- 
sured, a merchant doing a small business in a country town, has made 
an inventory of his stock in January, and another in September, and 
has taken out his insurance in October, his production, in connection 
with his claim for a loss occurring in November, of the last inventory, 
meets the requirements of the warranty on the subject of the “last 
preceding inventory,” when it is not shown that the inventory taken 
in January was in existence when the policy was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 


CONDITIONS OF POLICY—IRON-SAFE CLAUSE. 


In the absence of any suggestion of fraud, the production by a merchant, 
doing a small business in a country town, of an inventory, taken with- 
in the two months preceding the loss, of a book, showing all 
the purchases, another book showing all the cash sales, and still 
another showing all the credit sales, from which the adjusters are 
able, without difficulty, to arrive at the loss, sufficiently meets the 
requirements of the “iron-safe clause,” in a standard policy of 
fire insurance, upon the subject of keeping books, though the book 
containing the cash sales fails to specify the goods sold and shows 
only the cash received and when received. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Appeal from Twenty-Second Judicial District Court, Parish 
of East Baton Rouge; H. F. Brunot, Judge. 

Action by J. B. Clark & Sons against the Franklin Insurance 
Company and the Phoenix Assurance Company. Judgment for 
plaintiff, and defendants appeal. Amended and affirmed. 


W. S. ParKErRSON, WISE, RANDOLPH & RENDALL, and Lay- 
cock BEALE, for Appellants. 

Everett, ELDER, Hopcr & DAWKINS and LeciEr & GLEASON, 
for Appellee. 


Statement of the Case. 
Monroe, J. 

Plaintiffs sued the defendants named in the caption on two 
policies of fire insurance, the’ one for $5,000, and the other for 
$2,000, covering a stock of merchandise in a store in Farmer- 
ville; each of the policies containing the three-fourths value 
clause, and each running from October 2, 1909, to October 2, 
1910. They“allege that the property insured was totally de- 
stroyed by fire on November 1, 1900, and that its value exceeded, 
by one-fourth, the aggregate of the amounts called for by said 
here ¢ and they pray for judgments, according to said contracts. 

here were two suits originally, but, as the issues are the same 
in both, they were consolidated for the purposes of the trial, 
and have been brought here in one transcript. The defenses 
set up are: ‘That plaintiffs failed to give notices and make 
proofs of loss; failed to preserve their “preceding” inventory; 
failed to keep a set of books showing a complete record of their 
business; failed to keep such inventory and books in an iron 
safe, at night and when the store was not opened for business; 
and failed to produce the same, when called on—all, as required 
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by their policies. It is shown, beyond dispute, that the prop- 
erty insured was totally destroyed by fire on the night of 
November 1, 1909; that notice of the fire was promptly given; 
that defendant sent their representatives to adjust the loss; that 
an inventory had been taken on September 7, 1909, and was 
produced when called for; that plaintiffs had kept a book show- 
ing all their purchases, another showing all their cash sales, and 
still another showing all their credit sales; and that they, also, 
were produced when called for. 

One of the adjusters, from the data thus furnished, found 
the loss to be $6,891.99, as follows :— 


Inventory, 7th Sept., 1909, corrected $7 342 51 
Less—not covered 24 50 


$7,318 o1 
Add purchases since, as gone into store 871 78 


$8,189 79 
Deduct sales, cash 
Sales Nov. I, 1909, not recorded, but said 


$ 746 65 
Sales as per petty ledger 354 53 


$1,101 18 
Profit 15% 


memnanen I OEP SA 


. $7,232 25 
Add freight, as per records G. R. R. office 22 47 


ae $7,254 72 
Depreciation 5% 


Value and loss 
Deduct for % value clause 4 


The item of $22.47, “freight,” which appears on the fore- 
going statement was obtained from certain freight bills, which 
the adjuster obtained from the railroad office; but it is evident 
that plaintiffs could not have had delivered to them $8,189.79 
worth of goods for $22.47; and, in order to ascertain the value 
of the goods in the store at the time of the fire, we should add, 
to the invoice price, the entire cost of getting them there, in- 
cluding all the freight and all the drayage charges. On the 
other hand, though the policy sued on provides for deduction on 
account of depreciation, it does not fix the amount, and we are 
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inclined to think, in view of the comparatively small stock kept by 
plaintiff, the short time (say, fourteen months) during which 
they had been in business, and the fact that they bought fre- 
quently, that 5 per cent is rather a liberal allowance for depre- 
ciation. Again, it appears that, in the spring, one of the plain- 
tiffs had made a purchase of shoes, in St. Louis, and contracted 
for others, to the amount of $890.40, which were to be shipped 
in October. They were, however, shipped in August, and, as 
plaintiffs did not expect them at that time and were not pre- 
pared to pay for them, they decided not to open the cases until 
they could correspond with the merchant who had shipped them. 
Hence the cases were not opened and the shoes were not in- 
ventoried on September 7th; but they were opened after that 
time and were in the stock that was destroyed by the fire. There 
were also some barrels of flour in the stock that was burned, 
which had arrived on the night, but one, preceding the fire, and 
concerning which we shall have something more to say. 

The judge a quo, being of opinion that the defenses set up 
were not sustained, took, as the basis of his judgment, the $6,891.- 
99, found by the auditor to have been the value of the goods 
burned, to which he added $890.40, as the value of the shoes, and 
$166.75, as the value of 29 barrels of flour, not included in the 
calculation of the auditor, making a total of $7.949.26, for three- 
fourths of which he gave judgment, condemning the Franklin 
Company for five-sevenths and the Phoenix for two-sevenths of 
that amount, also condemning them, under act 168, of 1908, for 
attorney’s fees. 

Opinion. 

[1] Defendants do not urge the alleged want of notice and 
failure to make proof of loss, set up in their answers; the facts 
being that the notices were given, or waived, that proof of loss 
was made in one case, whilst in the other the defendant failed 
to furnish the blanks, and that both defendants, distinctly and 
in writing, denied all liability. There was therefore no basis for 
the defenses mentioned. Act 168 of 1908; St. Landry Whole- 
sale Mercantile Co. vs. Teutonia Ins. Co. of N. O., 113 La. 1057, 
37 South. 967. 

[2] It is said that plaintiffs failed to comply with the prom- 
issory warranty, contained in the policies, with respect of the 
preservation of the inventory preceding the last one taken. The 
evidence does not make it clear, however, that such an inventory 
was in existence when the policies sued on were issued. An 
inventory had been taken in January, 1909, and another less 
than two months before the fire. The one last taken was pro- 
duced, but the other is shown to have been lost, or destroyed, 
thotigh whether before or after the making of the contracts sued 
on does not appear. Moreover, the language of the contracts, 
with respect to the last preceding inventory, has been held to 
refer to the inventory immediately preceding the fire. Con- 
tinental Insurance Co. vs. Waugh, 60 Neb. 348, 83 N. W. 81; 
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Phoenix Ins. Co. vs. Stensen, 34 Tex. Civ. App. 471, 79 S. W. 
867. In the case last cited, it was held that the language of the 
policy was, to say the least, ambiguous, and, that being the case 
that the rule which requires warranty clauses in such contracts 
to be construed most favorably to the assured “should be ap- 
plied.” 

[3] We have found that plaintiffs kept a book showing their 
purchases, another showing their cash sales, and a third showing 
their credit sales, which latter were small in proportion to the 
cash sales. We have also found that those books were produced 
and delivered to defendant when called for. The complaint is 
made that the book in which the cash sales were entered did not 
specify the goods that were sold, but contained merely entries 
of the cash received in payment, with the dates of such receipts. 
Plaintiff testifies that that is the customary way of keeping books 
in that part of the country, and we conclude that it met the re- 
quirements of the case, since defendants’ representatives were 
thereby enabled, through independent investigations, to arrive at 
and approximately concur in, the amount of the loss, save as to 
the shoes, the circumstances connected with which have been 
stated; and the, flour the story of which is as follows :-— 

It was the custom in Farmerville for one merchant to order 
acar load of flour, which upon its arrival, would be divided with 
the others, and, plaintiff having ordered a car load of, say, 165 
barrels, and it having arrived on the night of October 30th, most 
of it was delivered to other merchants, from the car, and only 
the portion which plaintiff reserved for himself, less, as he says, 
six barrels, were removed to the store. The judge a quo found 
the number of barrels thus removed to the store to be 29, but we 
find a smaller number. Thus: ‘There were 165 barrels in all, 
of which Io barrels were delivered to Cole, 50 barrels to Stancel, 
60 barrels to Hartman, 15 barrels (or, say, $92.45 worth) to 
Turnage, and 7 barrels to McKelvy, making a total of 143 bar- 
rels, and leaving but 22 barrels that could have gone to the store. 
Defendants’ counsel contend that it appears from the testimony 
of the two adjusters that plaintiff (J. B. Clark) gave them to 
understand, when they were inquiring about the loss, that the 
entire car load of flour had been destroyed in the fire, and those 
gentlemen, no doubt, received that impression; but, after con- 
sidering the testimony of plaintiff, in connection with all the cir- 
cumstances, we do not think that he intended to convey it, and 
defendants have not charged him with either fraud or false 
swearing. The judgments appealed from must, however, be 
reduced by the value of seven barrels of flour, or $40.25. 

It is therefore ordered, adjudged, and decreed that the prin- 
cipal amount of the judgment against the Franklin Insurance 
Company be reduced to $4,229.75 and the principal amount of 
the judgment against the Phoenix Assurance Company be re- 
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duced to $1,691. 90. It is further decreed that, as thus amended, 
the judgments appealed from be affirmed; plaintiffs to pay the 
costs of the appeal. 


SUPREME COURT OF SOUTH DAKOTA. 


SEUBERT 
vs. 


FIDELITY-PHENIX INS. CO. or New York.* 


FIRE INSURANCE—“VACANT” OR “UNOCCUPIED” BUILDING. 


Where the husband of a tenant of a building and his hired man slept in 
the building after the tenant had removed the greater part of the 
furniture, but leaving a part, and the husband left on the premises 
his horses and chickens, etc., the house was not vacant or unoccupied 
within a fire policy stipulating that it should be void if the building 
became vacant or unoccupied, and so remained for ten days. 


(For other cases, see Insurance, Cent. Dig. §§ 764-781; Dec. Dig. § 323.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7198-7205, 7825, 
7254-7259, 7826.) 


Appeal from Circuit Court, Minnehaha County; Joseph W. 
Jones, Judge. 

Action by Ludwig Seubert against the Fidelity-Phenix In- 
surance Company of New York. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Boyce, WARREN & FarrBANK, for Appellant. 
Sam H. Wricnut and W. J. Exiwoop, for Respondent. 


Corson, J. 

This is an appeal by the defendant from a judgment entered 
in favor of the plaintiff, and from the order denying a new 
trial. The action was instituted by the plaintiff to recover the 
sum of $1,000 upon a policy of insurance issued by the defend- 
ant upon a certain dwelling house in the city of Sioux Falls, 
which was totally destroyed by fire. The complaint is in the 
usual form, and the only defense interposed by the defendant is 
that the house became “vacant or unoccupied,” and remained so 
for ten days within the meaning of the clause in the standard 
South Dakota fire insurance form which provides that the “en- 
tire policy, unless otherwise provided by agreement endorsed 
thereon, or added thereto, shall be void if a building herein de- 


* Decision rendered, May 7, 1912. 136 N. W. Rep. 103. 
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scribed, whether intended for occupancy by owner or tenant, 
be or become vacant or unoccupied and so remain tor ten days.” 
At the close of all the testimony, both parties moved the court 
for a direction of a verdict, and the case was submitted to the 
court; findings of fact being waived. The court thereupon 
entered a judgment in favor of the plaintiff and against the 
defendant for the sum of $1,061-60, being the amount of the 
policy, interest, and costs. 

The only question presented by the record seems to be as to 
whether or not the facts warranted the court in holding that the 
premises had not become “vacant or unoccupied,” and so re- 
mained for ten days prior to the fire. It is disclosed by the 
evidence that the building was occupied by Margaret Filber, a 
tenant, at the time the policy was issued as a boarding house; 
that on or about the 27th day of September, more than ten days 
prior to the fire, the principal part of the furniture was moved 
to another house in the vicinity, and Mrs. Filber, with a woman 
assisting her, lived thereafter at the new place of residence; that 
Mrs. Filber’s husband and hired man slept for several nights 
thereafter at their former residence, and so continued to occupy 
the same nights until within about five or six days of the time 
of the fire; and that the horses, chickens, etc., belonging to the 
husband remained in a barn upon the premises until the hus- 
band finally left and joined his wife at the new place of residence. 

It is contended by the defendant that when Mrs. Filber, the 
tenant, left the premises and moved a larger part of the furni- 
ture therefrom, the house became “vacant or unoccupied” with- 
in the meaning of the clause contained in the policy. The re- 
spondent, however, in support of the judgment of the court be- 
low, insists that as. the house was occupied by the husband and 
his hired man nights for. sleeping purposes and the horses, 
chickens, etc., were retained upon the premises, and a part of the 
furniture still remained in the house, the same did not become 
vacant or unoccupied within the meaning of the terms of the 
policy, and that the court was therefore, right in entering. judg- 
ment in favor of the plaintiff. We are inclined to take the view 
that the respondent is right in his contention, and that, under 
the evidence, the house did not become “vacant or unoccupied,” 
and so remain for ten days prior to the fire. It is quite clear 
that the house was not “vacant” for a period of ten days prior 
to the fire, as there was some furniture belonging to the tenant 
still remaining in the house. In Woodruff vs. Imperial Fire 
Ins. Co., 83 N. Y. 133, the learned Court of Appeals of that 
state, in discussing a similar question, says: ‘A vacant house 
is literally an empty house. This house was not shown to be 
empty. ‘There were some things actually seen in it,” etc. It 
seems equally clear that the house was not “unoccupied” for 
ten days previous to the fire as the husband of the tenant, Mr. 


Filber, and his hired man, slept in the house up to within five. 


or six days of the fire. So long as a part of the furniture re- 
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mained in the house and the same was occupied nights by the 
husband of the tenant and his hired man, and he had his live 
stock on the premises, it cannot properly be said that it was 
vacant or unoccupied. 


The authorities upon the question of what constitutes a vacancy 
or non-occupancy within the meaning of the clause in the policy 
are numerous, and the circumstances involved in each case are 
so different it is difficult to extract from these authorities any 
general rule upon the subject. As before stated, it is quite 
clear the premises were not vacant within the meaning of that 
term as used in the policy, as we have seen in the case at bar 
a part of the furniture of the tenant was still in the house up 
to within five or six days of the fire. It seems equally clear 
that the house was not unoccupied within the meaning of the 
policy as it was in fact occupied by the husband of the tenant 
and his hired man up to within five or six days of the fire. In 
Thieme vs. Niagara Fire Ins. Co., 100 App. Div. 278, 91 N. Y. 
Supp. 499, the Supreme Court, Appellate Division, First De- 
partment, of the state of New York, held in an analogous case 
as appears by the headnote that: ‘Where plaintiff’s husband 
who lived in another house on the same lot, placed a bed in 
the insured house after the tenant vacated, and slept there five 
nights each week, carrying on his business on the premises dur- 
ing the day, the house was not vacant and unoccupied for ten 
days within the forfeiture clause of the insurance policy.” In 
the opinion the court in construing the forfeiture clause which 
is similar to that in the case at bar says: “The policy of insur- 
ance is the standard policy, and the question is whether at the 
time of the fire the premises were vacant or unoccupied within 
the meaning of the terms of the policy. To forfeit the policy, 
it was required that the premises should be or become vacant 
or unoccupied, and so remain for ten days. The fact that the 
plaintiff’s husband did not sleep in the house on the night of 
the fire would not avoid the policy, unless the house was vacant 
or unoccupied, notwithstanding the fact that he was in the 
habit of sleeping there at least five nights a week during the 
period that the premises were unrented. The reasonable mean- 
ing to be given to this provision seems to me to be that a house 
does not become vacant or unoccupied so long as there are per- 
sons living in the house for some portion of each day. The 
plaintiff and her family lived in an adjoining house, and the 
premises in question had been rented and occupied by the tenant. 
When the tenant moved away, the plaintiff's husband moved 
into the house. He was about the premises all day, attending 
to his business, which was carried on there, and at night he 
generally slept in the house that was destroyed. This, it seems 
to me, was an occupation of the house within the meaning of this 
provision of the policy. If the plaintiff had hired a man to look 
out for the house and occupy it until it was rented, the mere 
fact that occasionally he slept away from the house would not 
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have made it a vacant or unoccupied house which remained 
vacant and unoccupied for ten days. 

The court was clearly right, sdavetions in holding that upon 
the undisputed evidence in the case the conditions in the policy 
relied on by the defendant were not violated, and that the plain- 
tiff was therefore entitled to judgment. As bearing upon this 
question, though not directly in point, see Shackelton vs. Sun 
Fire Office, 55 Mich. 288, 21 N. W. 343, 54 Am. Rep. 379; 
Home Fire Ins. Co. vs. Peyson, 54 Neb. 495, 74 N. W. 960; 
Moody vs. Insurance Co., 52 Ohio St. 12, 38 N. E. 1011, 26 
L. R. A. 313, 49 Am. St. Rep. 699, and note; Imperial Fire 
Ins. Co. vs. Kiernan, 83 Ky. 468; Halpin vs. Ins. Co., 120 
N. ¥. ga; on N.. Ee. 989, 8 L. R. A. 79; Continental Ins. Co. 
vs. Kyle, 124 Ind. 132, 24 N. E. 727,9 L. R. A. 81, 19 Am. 
St. Rep. 77, and note; Limburg vs. German Fire Ins. Co., 9o 
Iowa, 709, 57 N. W. 626, 23 L. R. A. 99, 48 Am. St. Rep. 468. 

The judgment of the court below and order denying a new 
trial are affirmed. 
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(No. 15,247.)* 








ACTIONS—LIMITATION BY CONTRACT. 


Code 1906, § 2575, providing that stipulations in insurance contracts 
limiting the time within which to sue thereon to less than one year 
after loss or injury, shall be void, permits such limitation to not 
less than one year. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 

622.) 








T. H. Campbell, 





Appeal from. Circuit Court, Yazoo County ; 
Special Judge. 

Action by George W. Taylor against the Farmers’ Fire In- 
surance Company. From a judgment for defendant, plaintiff 
appeals. Affirmed. 












CoLeEMAN & McCuurc, of Greenwood, for Appellant. 
BarBour & HENry, of Yazoo City, and McWiLLIE & THomp- 


son, of Jackson, for Appellee. 






; McLean, J. 
The appellant brought suit on a fire insurance policy issued 
by appellee., The defendant, among other pleas, pleaded that 


* Decision rendered, May 6, 1912. 58 South. Rep. 353. 
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there was a provision in the policy to the effect that no suit or 
action on the policy for the recovery of any claim shall be sus- 
tainable, unless commenced within twelve months next after the 
fire. The plaintiff demurred to this plea. The demurrer being 
overruled, plaintiff declined to reply, and judgment was entered 
for the detendant. 


[1, 2] The distinguished gentleman who presided as special 
judge in the court below delivered the following opinion :— 

“This matter is submitted on the demurrer to the defendant’s 
fifth plea, which sets up the bar for one year provided in the 
policy as a defense to the declaration. The question submitted 
involves the construction of section 2575 of the Code of 1906, 
which is in the following language: ‘No company shall make 
any condition or stipulation in its insurance contract concerning 
the court of jurisdiction wherein any suit thereon may be 
brought, nor shall they limit the time within which such suit 
may be commenced to less than one year after the loss or injury, 
and any such condition or stipulation shall be void.’ Section 
3127 provides as follows: ‘The limitations prescribed in this 
chapter shall not be changed in any way whatsoever by contract 
between parties, and any change in such limitations made by 
any contract stipulation whatsoever shall be absolutely null and 
void; the object of this statute being to make the period of 
limitations for the various causes of action the same for all 
litigants.’ Does section 3127, supra, repeal section 2575? I 
think not. The two statutes were passed pari passu. The Code 
was adopted at the same time as far as these chapters are con- 
cerned. ‘These two statutes must be construed, if possible, so 
as to permit both to stand, as repeals by implication are not 
favored by the courts. The insurance chapter is a chapter dis- 
tinct by itself. Section 3127 by its terms says: ‘The limitations 
prescribed in this chapter shall not be changed,’ etc. The limita- 
tion in section 2575 is entirely a distinct chapter, and it was in 
regard to a subject that was the object of special legislation. 
It is contended that section 2575 does not give a positive right 
to an insurance company to contract for a shorter period for 
bringing suit on its policy than the periods of limitation pre- 
scribed in chapter 87, § 3127; but, if any effect is to be given 
to the language in section 2575, it must be that the right is 
given by necessary implication to insurance companies to con- 
tract for a period of limitations not less than one year. I con- 
ceive that section 2575 is to be construed as if it is read ‘in- 
surance companies shall have a right to contract that no suit 
shall be brought upon its policy after the expiration of one year 
from the loss or injury.’ In this connection I call attention to 
section 3126 of the Code, which is as follows: “Ihe provisions 
of this chapter shall not apply to any suit which is or shall be 
limited by any statute to be brought within a shorter period 
than is prescribed in this chapter, but such suit shall be brought 
within the time. that may be limited by such statute.’ Section 
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2575 of chapter 69, having said in substance, as I construe it, 
that suits upon insurance policies shall not be brought after the 
expiration of one year from the date of loss or injury, and sec- 
tion 3126, c. 87, having held this permissable, judgment is that 
the demurrer to the fifth plea be and is hereby overruled.” 

We fully concur in this most excellent exposition of the law 
in this case. i 

[3] Appellant earnestly contends that section 2575 of the 
Code of 1906 is unconstitutional, in this: That it conflicts with 
section 87 of the Constitution of 1890, which prescribes that 
“no special or local law shall be enacted for the benefit of in- 
dividuals or corporations, in cases which are or can be provided 
for by general law, or where the relief sought can be given 
by any court of this state; nor shall the operation of any general 
law be suspended by the Legislature for the benefit of any in- 
dividual or private corporation or association, and in all cases 
where a general law can be made applicable and would be ad- 
vantageous, and no special law shall be enacted.” 

We confess, without entering into a full discussion, our in- 
ability to appreciate the argument of appellant upon this 
proposition. 

Affirmed. 


ST. LOUIS COURT OF APPEALS. 


Missouri. 


KENT & PURDY PAINT CO. 
US. 


7ETNA INS. CO* 


ACTION ON POLICY—CROSS-BILL—RIGHT TO FILE. 

In an action on a fire policy to recover the amount of an appraisement 
made under the policy by outsiders on the parties failing to agree, 
a demurrer was properly sustained to a cross-bill which set up mis- 
conduct, etc., of the appraisers; that matter being matter of defense 
at law, and "properly presented by answer. 

~— = cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 

574. 

ACTION ON POLICY—DEFENSES—SALE OF INJURED PROP- 

ERTY BY INSURED. 


In an action on a fire policy, it was no objection to recovery that plaintiff 
sold the remaining property after the appraisal, though*the policy 
gave insurer the right to take the property at its appraised value, where 
insurer repudiated the appraisal, thereby losing such option. 

a wr cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 

574. 


* Decision rendered, April 2, 1912. 146 S. W. Rep. 78. 
Vol. XLI.—76. 






















1208 Insurance Law Journal. ' [July, 1912. 


ACTION ON FIRE POLICY—APPRAISEMENT—REGULARITY— 
BURDEN OF PROOF. 


In an action on a fire policy to recover the amount of an appraisement 
made under the policy by outsiders, after the parties failed to agree, 
the burden was on insurer to show that the appraisers and umpire 
proceeded improperly. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


APPRAISEMENT OF PROPERTY--REQUIREMENT. 


The clause in a fire policy, requiring appraisers, after choosing an umpire, 
to appraise a loss, does not require them to view the damaged prop- 
erty together, nor forbid them doing it separately. 


(For on cases, see Insurance, Cent. Dig. §§ 1422, 1423; 1429; Dec. Dig. 
572. 
ACTION ON FIRE POLICY—APPRAISEMENT—SUBMISSION OF 
DIFFERENCES—EVIDENCE—SUFFICIENCY. 


In an action on a fire policy to recover the amount of an appraisement 
made under the policy by outsiders after the parties failed to agree, 
evidence held to warrant a finding that the appraisers submitted 
“their differences” to an umpire as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


FIRE POLICIES—APPRAISEMENT OF LOSS. 


A clause of a fire policy providing for appraisement of any loss by two 
appraisers who were required to submit any differences to an umpire 
does not require or authorize the umpire to hear testimony; the ap- 
praisement being necessarily made by the appraisers and the umpire, 


— other cases, see Insurance, Cent. Dig. §$ 1422, 1423, 1429; Dec. Dig. 
572.) 


FIRE POLICIES—APPRAISEMENT OF LOSS. 


On submission to the umpire of differences of the appraisers, it was 
unnecessary to give notice to the parties themselves or to give them 
opportunity to be heard; it being sufficient that the appraisers have 
notice. 


ae — cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1429; Dec. Dig. 
572. 
FIRE POLICIES—APPRAISEMENT OF LOSS. 


An appraisement made under the clause hy one appraiser and the umpire 
is not vitiated by failure of the other appraiser to attend before the 
umpire when notified to do so. 


~— other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1429; Dec. Dig. 
572.) 


Appeal from St. Louis Circuit Court; George H. Williams, 
udge. 

. pon by the Kent & Purdy Paint Company against the 
7Etna Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

This is a suit upon a fire insurance policy, the plaintiff seeking 
‘to recover $1,660.81, the amount of damage as fixed by an ap- 
praisal alleged to have been made in pursuance of the terms of 
the policy. A trial being had, the cause was submitted to the 
trial court sitting as a jury, the plaintiff had judgment for the 
amount sued for and interest, and the defendant has appealed. 
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The pleadings, so far as we need notice them were, in sub- 
stance as follows: The petition states that defendant by. its 
policy insured the plaintiff's personal property against fire for 
$2,000, and while the policy was in force the property was 
damaged by fire; that the total amount of insurance then on 
the property was $7,400; that, after the fire, the parties tried 
to agree upon the amount of the damage, but were unable to 
do so, whereupon each selected an appraiser, and the appraisers 
selected a competent and disinterested umpire; that thereupon 
the appraisers tried to agree upon the damage and, being unable 
to do so, submitted their differences to the umpire; that there- 
upon two of the three made an award in writing determining 
the amount of the damage to be $6,145; that the portion of 
said damage chargeable to defendant under its policy was 
$1,660.81, etc. The defendant filed an “answer and cross-bill,” 
wherein it admitted the issuance of the policy and its being in 
force, as alleged, but stated that it contained a provision for 
ascertaining or estimating the damage etc., as follows: “Said 
ascertainment or estimate shall be made by the insured, and 
this company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage having been thus 
deterinined, the sum for which this company is liable pursuant 
to this policy shall be payable sixty days after due notice, as- 
certainment, estimate, and satisfactory proof of loss have been 
received by this company in accordance with the terms of this 
policy. It shall be optional, however, with this company to 
take all, or any part, of the articles at such ascertained or ap- 
praised value, and also to repair, rebuild or replace the property 
lost or damaged, with other of like kind and quality within a 
reasonable time on giving notice, within thirty days after the 
receipt of the proof herein required, of its intention so to do; 
but there can be no abandonment to this company of the prop- 
erty described. * * * In the event of disagreement as to 
the amount of loss the same shall, as above provided, be ascer- 
tained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; 
the appraisers together shall then estimate and appraise the loss, 
stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss; 
the parties thereto shall pay the appraiser respectively selected 
by them and shall bear equally the expenses of the appraisal 
and umpire. * * * No suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law 
or equity until after full compliance by the insured with all 
the foregoing requirements.” 

Defendant also admits that the property was damaged by fire, 
but avers that the damage did not exceed $1,000. Defendant 
then avers: Disagreement between the parties as to the’ amount 
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of damage and the selection of appraisers in pursuance of the 
provisions of the policy, the plaintiff selecting S. B. Way, and 
the defendant H. S. Albrecht, and in that connection making 
an agreement embodying the following: “That S. B. Way and 
H. S. Albrecht shall appraise and estimate, by items and in detail, 
the sound value of, and the loss and damage to, the property, 
* * * stating the sound value and loss and damage sepa- 
rately. These two appraisers shall first select a competent and 
disinterested umpire, and if the two appraisers fail to agree they 
shall submit their differences to the umpire and the award in 
writing of any two shall determine the amount of such sound 
value and loss and damage, and shall be binding upon both 
parties to this agreement. It is expressly understood that this 
agreement and appraisement is for the purpose only of ascer- 
taining and fixing the amount of said sound value and loss and 
damage to the property hereinafter described, and shall not de- 
termine, waive, or invalidate any other right or rights of either 
party to this agreement.” That the two appraisers selected 
William Gruendler as umpire and then started in to appraise, 
but, before they had examined into much of the property, they 
found themselves unable to agree as far as they had gone, and 
separated without doing more. That thereafter, without notice 
to Appraiser Albrecht or defendant as to when or where any- 
thing further would be done, Appraiser Way and Umpire 
Gruendler signed and returned the pretended award spoken of 
in the petition. That the pretended award was arrived at with- 
out the defendant or Appraiser Albrecht being present or heard 
or presenting testimony, or having notice or opportunity to do 
so. That the appraisers and the umpire never met or heard or 
considered any matters as a board, or together, or in their off- 
‘cial capacity. That the appraisers never submitted their differ- 
ences to the umpire for his decision, and never went together 
to the place where the damaged property was and never ex- 
amined the same. That the umpire refused to allow them or 
either of them to go and examine or estimate the damage with 
him and never allowed them to submit their differences to him. 
That Appraiser Way and Umpire Gruendler arbitrarily and by 
mere guesswork arrived at the amount of the pretended award 
without having heard or allowed testimony and without ap- 
praising or estimating by items, or in detail, and without inves- 
tigation or ascertainment. Defendant admits refusing to pay 
plaintiff any sum whatever, and alleges that, after the pretended 
award was returned, it repudiated it, and refused to be bound 
by it. It also alleges that the plaintiff wrongfully moved and 
disposed of the damaged property contrary to the terms of the 
policy. Averring, then, that it had no adequate remedy at law, 
defendant prayed that the pretended award be vacated, etc. 
Plaintiff demurred to this cross-bill for the reason that it did 
aot state facts sufficient to constitute a cause of action, or to 
entitle the defendant to equitable relief, which demurrer the 
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trial court sustained. Thereupon, the defendant filed an answer, 
stating as a defense all the facts and circumstances which it 
had stated in its “answer and cross-bill,” and making the same 
admissions. The reply was a denial of “each and every allega- 
tion of new matter” in the answer contained. 


As to the facts involved on this appeal, it is conceded that 
plaintiff owned the property; that defendant issued its policy 
insuring it for $2,000; that the property was damaged by fire 
while the policy was in force; that the policy contained pro- 
visions for appraisement, etc., as alleged in defendant’s answer; 
that notice was given to defendant ot the loss; that the parties 
failed to agree as to the amount of the loss; that each selected 
an appraiser and made an agreement set forth in the answer; 
that the appraisers chose an umpire; that the umpire and one 
of the appraisers joined in the award or appraisal mentioned 
in the petition, and that the defendant repudiated it, refused to 
be bound by it, and refused to pay plaintiff anything, though 
plaintiff made and furnished to it proof of loss in proper form. 
We may add that the appraisers and umpire were experts in 
the work they were called upon to do as appraisers. We need 
here set forth only the evidence as far as it shows how the 
appraisal was made and the conduct of the appraisers and um- 
pire in reference thereto after they had been selected and quali- 
fied. In this respect the evidence on the part of the plaintiff 
tended to prove that two or three days after the appraisers and 
umpire had qualified the two appraisers met by appointment at 
the place where the damaged property was situated, each sup- 
plied with a list describing the damaged property in detail and 
by items. They met Mr. Kent of the plaintiff company, and he 
had plaintiff’s engineer go with them, and point out the damaged 
goods as they checked them on their lists. In two or three 
hours they looked at and examined all of the damaged items 
or articles. They then agreed that, as they were busy men, 
each had better make a more detailed and accurate examination 
at his own convenience. Thereafter Way made three visits to 
the place alone, and examined each item on the list, and made 
an estimate of the sound value and loss as to each item, and 
noted such sound value and loss separately opposite each item 
on his list. Albrecht also made two visits alone, and went over 
the house with his list, examining everything. Way then in- 
formed Albrecht that he was ready to take up the matter of 
the loss with him, and they met by appointment in Albrecht’s 
office, and began discussing the loss. After discussing it for 
some time, they finally agreed, in substance, that they could not 
agree on anything, and that they would refer the whole matter 
to the umpire. Albrecht then caused the umpire to come to his 
office, and they told him of their inability to agree, and said 
they would refer the entire matter to him; that he should ex- 
amine the loss at his convenience, and arrive at his findings, 
and notify them when he was ready with the findings, and that 
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they would meet him. The lists which each of the appraisers 
had used were turned over to the umpire. The umpire then 
made two visits to the damaged property, examining it alone. 
He spent most of the forenoon on his first visit. He then in- 
formed Mr. Way that he was ready to make his findings and 
asked Way to come to his office, stating he had already notified 
Albrecht to be there. Way went and found the umpire, but 
not Albrecht. Way waited a considerable time while twice the 
umpire tried over the telephone to induce Albrecht to come and 
meet with them. Finally the umpire advised Way of the amount 
of his award, and Way agreed to it. They then signed the 
award or appraisal mentioned in the petition and answer. This 
award or appraisal was made upon and according to a blank 
form which had been furnished by the defendant’s adjuster. 
Way took it to Albrecht, and invited him to sign as ‘the umpire 
and Way had done. Albrecht declined absolutely to have any- 
thing further to do with it. Features of the evidence are stated 
and discussed more in detail in the opinion proper. According 
to Albrecht’s testimony on behalf of defendant, the umpire ex- 
pressly refused to permit either Way or Albrecht to accompany 
him when he examined the property, and expressly refused to 
look at Albrecht’s appraisement list. Way on cross-examination 
said he remembered nothing of these alleged refusals. The 
umpire was dead at the time of the trial, and his version was 
not obtained. Albrecht also testified that, when he and Way 
went together to examine the damaged property, they just 
walked through the building, and looked at the goods generally 
and not in detail, and agreed to go back together to make the 
examination item by item, but had never done so; that, when 
Way came to him to discuss the appraisement, Way was in 
favor of appraising the loss at $8,000 or $10,000, while Albrecht 
thought and said the damage was only $800 or $900; that, 
when they called in the umpire, they told him that they could 
not agree, and suggested that all three go and examine the 
property together; that he believes the three did agree to go 
together, but they never did, the other two having promised that 
they would let him know, and never having done so. The 
court rejected an offer by the defendant to prove that, after 
the appraisal had been made, the plaintiff sold and disposed of 
the damaged prcperty so that defendant could not take the prop- 
erty if it had wished to do so under the terms of the policy. 
The defendant saved its exception. It is unnecessary to set 
forth the declarations of law offered by the defendant. None 
were asked or given for the plaintiff. 


BarcLay, FAUNTLEROY & CULLEN, for Appellant. 
S. T. G. Smitn, for Respondent. 


CAULFIELD, J. (after stating the facts as above). 
{1] 1. The defendant contends that the petition does not 
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state a cause of action, in that it “counts on the ‘award in 
writing,’ and yet states no facts or terms of the policy which, 
give etfect to the award.” Whatever the petition lacked in this 
respect was fully supplied by allegations uf the answer. ‘This 
rendered it unquestionably sufficient after verdict. Krum vs. 
Jones, 125 Mo. App. 71. Defendant appears to realize this, but 
cites cases to the effect that a plaintiff is not allowed to build 
up and make out his cause of action upon allegations found in 
the answer, where he has put them in issue by denials contained 
in his reply. ‘hese cases have no bearing here, tor the piain- 
tiff has not put itself in that position. Its reply denies only the 
allegations of “new matter,” and new matter includes only facts 
which avoid the action, and which plaintiff is not bound to 
prove in the first instance in support of it. State vs. Rau, 93 
Mo. 126, 5 S. W. 697; Cordner vs. Roberts, 58 Mo. App. 440. 
As the allegations ot the answer which plaintiff would rely upon 
did not avoid the action but were bound to be proven in the 
first instance in support of it, they were not such allegations of 
“new matter” as were denied or put in issue by the reply. 


[2] 2. There is no just ground for defendant’s criticism of 
the trial court’s action in sustaining the demurrer to defendant’s 
cross-bill. It has been held that in an action at law on an award 
made under a common-law submission to arbitration the mis- 
conduct or mistake of the arbitrators could not be pleaded as a 
defense. The award could only be set aside in equity. See 
Finley vs. Finley, 11 Mo. 624. We need not decide whether 
that would be the ruling under our Code. This is not an action 
upon an “award” made under a “submission to arbitration” 
in the accepted legal sense of those terms. It is not an action 
upon an award at all. It is an action upon a contract in which 
an appraisal—something less than an award—has been used 
as conclusive evidence of the amount of damage, but not as the 
ground of action. Zallee vs. Laclede Mutual Fire & Marine 
Ins. Co., 44 Mo. 530. ‘The agreement for an appraisal formed 
a part of the contract sued upon. It included by clear and 
necessary implication a requirement that the appraisers and um- 
pire should fairly and lawfully conduct themselves in the dis- 
charge of their duties, and make the appraisal in accordance 
with the provision and agreement therefor. That requirement 
was as much a part of the contract sued upon as if it had been 
written in the body of the instrument. A showing that it had 
not been complied with was a showing that the contract sued: 
upon had not been fulfilled, and was a matter of defense at law. 
Leitch vs. Miller, 40 Mo. App. 180. The trial court. adopted 
that theory in sustaining the demurrer to: the cross-bill and in: 
permitting the defendant to set up the same matters by way of. 
defense, and we are of the opinion that its action was correct.- 

[3] 3. The trial court committed no error. in excluding testi-| 
mony to the effect that the plaintiff sold and disposed of. the. 
insured property after the appraisal had been completed and 
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signed. By this testimony the defendant would have shown 
that it was given no opportunity to take the property at its ap- 
praised value as contemplated by the policy. But the defendant 
repudiated the appraisal, and elected not to be bound by it, and 
by so doing it necessarily waived and lost its option to take the 
goods at the appraised value. It could not repudiate the ap- 
praisal, and still assert and claim rights growing out of and 
depending upon it. Model Dry Goods Co. vs. Insurance Co., 
79 Mo. App. 550. The excluded evidence was not material to 
any issue involved in this case. 


[4, 5] 4. Defendant further contends that the appraisal was 
not made in accordance with law and the contract. The pre- 
sumption is that it was that the appraisers and umpire proceeded 
properly, did everything rightly, and only appraised the proper 
loss; and the burden of proving the contrary was on the de- 
fendant. Kerr on Insurance, p. 639; Niagara Fire Ins. Co. vs. 
Boon, 76 Ark. 153, 156, 88 S. W. 915. And, the judgment 
being for the plaintiff, we must assume that the trier of the 
facts found against defendant’s version of the facts and in- 
favor of plaintiff’s version, and must accept that finding as con- 
clusive. This disposes of the assertion that the umpire ex- 
pressly refused to permit either appraiser to accompany him in 
making his examination and refused to look at or consider the 
appraisement of either. The fact that such refusals occurred 
had no support except in Albrecht’s testimony for defendant. 
and the trier of the facts evidently disbelieved it, for in the face 
of a declaration of law embodying defendant’s theory that such 
refusals would vitiate the appraisal the finding upholds the 
appraisal. 


[6] Nor is there any substance to defendant’s assertion that 
the appraisal is void because “the appraisers did not together go 
over the goods with a view to ascertain their value.” Defendant 
cannot mean by this that they did not go together at all to view 
the damaged property because it is conceded that they did go 
together once; but it does apparently contend that the ap- 
praisers should have stayed together with the goods long enough 
for each to finally decide upon the value to. be placed upon each 
article and the amount of the damage thereto, and that it was 
not sufficient or proper for them afterwards to go separately to 
complete the examination more in detail. The contract does 
not so provide. It provides that “the appraisers together shall 
then (after choosing an umpire) estimate and appraise the loss.” 
This did not require them at all hazards to view the damaged 
property together, nor forbid them viewing it separately, nor 
were they so required or forbidden by law. Appraisers such as 
these, chosen under the circumstances they were chosen, were 
not to be governed in their proceedings by the same rules ap- 
plicable to technical arbitrators and court proceedings, but were 
to proceed according to the dictates of business sense, prudence, 
and judgment. Kerr on Insurance, p. 639. And we are satis- 
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fied, as the trier of the facts very evidently was, that they so 
acted in first going together to look at each damaged article 
generally, and then going separately to examine them more 
carefully and in detail. Defendant could not possibly have been 
injured by such a proceeding. Defendant also asserts that there 
was no valuation by both appraisers of the goods as to each 
article or item. We are of the opinion that the evidence justi- 
fies the inference that there was such. a valuation. But that 
question of fact is not left for us to decide. The finding of the 
trier of facts concludes us in that respect also. And so it is 
with defendant’s complaint that the two appraisers did not get 
together, and make an honest effort to agree as to what the 
loss and sound value was. The trial court has found against 
the defendant in this respect, and we are bound by such finding. 
But we would not be inclined to disturb the trial court’s finding, 
even if we had the right so to do. The evidence discloses that 
after-the two appraisers had been over the damaged property 
together, looking at it article by article, each with a list of the 
items in his hand, and after each had visited and examined the 
property again and again alone, Way advised Albrecht that he 
was ready to take up the matter of the loss with him, and they 
made an appointment to meet. Pursuant to such appointment, 
Way met Albrecht at the latter’s office, and they discussed the 
loss together. After discussing the matter for a while, they 
finally agreed that they could not agree on “anything.” Such 
is the effect of Way’s testimony. Defendant’s witness Albrecht 
testified on his direct examination that he told the umpire when 
he came that the appraisers could not “agree.” Being asked 
by counsel for defendant what he meant by that, he answered, 
“Well, Mr. Way and I, we were just differing about the matter, 
he thinking I didn’t have enough and I thought he hadn’t made 
a fair estimate, and Mr. Way said, “The best .thing to do is to 
call the third man in,’ and I agreed to that.” It seems to us 
that this was. sufficient to justify the trial court in finding that 
the appraisers could not agree; at least, we can discover noth- 
ing that would justify us in holding that the contrary had been 
established conclusively as matter of law in favor of the de- 
fendant, who had the burden of proof. 


[7] Next the defendant asserts that the appraisers did not 
submit their “differences” to the umpire. The evidence on be- 
half of the plaintiff in that respect which the trial court had a 
right to believe and did believe is to the effect that, when the 
appraisers found that they could not agree on “anything,” they 
called in the umpire and told him so, and also told him that they 
would refer the entire matter to him, and that he should ex- 
amine the loss at his convenience and arrive at his findings and 
notify them when he was ready to make his findings, and that 
they would then meet him. The appraisers at that time turned 
over to the umpire the list which they had used in making their 
several valuations and estimates, and which contained an item- 
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ized statement of all the damaged goods. Way’s list, at least, 
contained the notation of his estimates as to valuation and dam- 
age opposite each item, and we may assume, in the absence of 
evidence to the contrary, that Albrecht’s list contained the same, 
for otherwise there would have been no purpose in his turning 
the list over to the umpire, and Albrecht would not have testified 
as he did as follows: “Q. State whether or not you ever sub- 
mitted to Mr. Gruendler at any time, article by article, or other- 
wise, what you thought the loss was? A. I did. Q. When? 
A. I offered to show him the list, but he said he didnt want to 
see it.” But it is immaterial why the trier of the facts found 
that the appraisers and umpire had acted properly, whether 
because the defendant had failed to prove the contrary, as was 
incumbent upon it to do, or because the plaintiff’s evidence con- 
vinced him; in either event, we are concluded by his finding, 
there being no indication that he acted arbitrarily under the 
influence of passion or prejudice. Pierce Loan Co. vs. Kitlian, 
153 Mo. App. 106, 132 S. W. 280. 


Defendant next isolates the statement of the witness Way that 
the two appraisers “agreed that the umpire should go and view 
the loss alone, take our lists, draw his own conclusions, and 
render his own award,” and then lay great stress upon it as if 
it indicated that the two appraisers had abandoned their func- 
tions and allowed the umpire to go his way alone. We are 
satisfied from reading the entire testimony that neither the um- 
pire nor the appraisers had any such intention, and that they 
did not proceed as if they had. After so “agreeing,” they called 
in the umpire and told him that they would reter the entire 
matter to him, and that he should examine the loss, etc., ‘and 
notify us when he was ready to make his findings, and that 
we would then meet him.” Afterwards, having made his ex- 
amination and arrived at his findings, the umpire did notify the 
appraisers and Way went and signed the award, but not, ac- 
cording to his uncontradicted testimony, until he had “agreed” 
to it. He then testifies that he then went down to Mr. Albrecht’s 
office, and told him what they had done at the umpire’s office; 
that “we had arrived at the findings,” etc. Albrecht was “put 
out” that the award had been made, and declined to have any- 
thing further to do with it. It is evident that the sole right of 
decision was not vested solely in the umpire, but each appraiser 
reserved the right to sign or refuse to sign the award according 
to whether it suited him. The umpire so understood and acted 
upon the understanding, for he tried to get the three to arrive 
at the findings together; Way did, because he did not sign until 
he had “agreed” to the award, and Albrecht would not sign at 
all, being “put out” because they had proceeded without him. 
It is apparent that the appraisal represented the honest judg- 
ment of the umpire and one of the appraisers, and that is all 
that is necessary under the contract. Nor do we believe that 
the conduct of the umpire can be justly criticised. _There is no 
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basis whatever for the charge that he acted in “a hasty and per- 
functory manner in performing his duties under the policy.”’ 
He took the lists from the appraisers which embodied their views 
in detail and with their consent went alone and examined the 
damaged property. : 

[8] And we are satisfied that this was not a case where the 
umpire was required or expected to hear testimony. It was 
rather one where three experts were chosen because of their 
peculiar knowledge to view and value the property and estimate 
the damage, conducting their proceedings in a fair and _ busi- 
nesslike, but informal, manner. ‘They were selected to make 
an appraisement, not to hear evidence. The umpire and ap- 
praisers were evidently of that opinion, for none of them sug- 
gested the necessity of hearing -testimony. 

[9] Nor was it necessary under the circumstances to give 
notice to the parties themselves or give them opportunity to 
be heard. Vincent vs. German Ins. Co., 120 Iowa, 272, 278, 
94 N. W. 458; Townsend vs. Greenwich Ins. Co., 86 App. Div. 
323, 83 N. Y. Supp. 909, 911; Ostr. on Fire Ins. (2d Ed.) § 
261. It was sufficient that the appraisers selected by them had 
notice of the meeting in the umpire’s office and were advised 
of and acquiesced in the prior proceedings. ‘Iownsend vs. 
Greenwich Ins. Co., 86 App. Div. 323, 83 N. Y. Supp. go9. 

[10] Nor could the award signed by the two be vitiated by 
the failure of the defendant’s appraiser to attend at the um- 
pire’s office when notified to do so. Kerr on Ins. p. 643; 
Cooley’s Briefs, p. 3644. 

The judgment is affirmed. 

Reynolds, P. J., and Nortoni, J., concur. 


SUPREME COURT OF RHODE ISLAND. 


RIMMER 
vs. 
AACHEN & MUNICH FIRE INS. CO* 
ACTIONS ON POLICY—QUESTIONS OF LAW OR FACT. 


In an action on an insurance policy, where the evidence was conflicting 
as to whether the company denied its liability and waived the ap- 
pointment of appraisers to asc¢ertain the loss in case of disagreement, 
the direction of a verdict was properly denied; this being a question 
of fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


* Decision rendered, April 27, 1912. 82 Atl. Rep. 1060. 
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Exceptions from Superior Court, Providence and Bristol 
Counties; Darius Baker, Judge. 

Action by Olive E. Rimmer against the Aachen & Munich 
Fire Insurance Company. Verdict for plaintiff, and defendant 
brings exceptions. Case remitted with direction to enter judg- 
ment on the verdict. 


See, also, 81 Atl. 977. 


IRVING CHAMPLIN and JAMES Harris, both of Providence, 
for Plaintiff. 

C. M. Van Styck and FrepEricK A. JoNnEs, both of Provi- 
dence, for Defendant. 

Per CuRIAM. 

Whether the defendant corporation, through its agent, Albion 
K. Slade, denied its liability under the policy in suit in this case, 
and thereby waived the requirement in the policy for the ap- 
pointment of appraisers to ascertain the amount of loss, in the 
event of disagreement as to the same between insurer and in- 
sured, was a question of fact, which was properly submitted to 
the jury, under suitable instructions, by the justice of the su- 
perior court who presided at the trial. There were two wit- 
nesses for the plaintiff, and one for the defendant, who gave 
testimony bearing upon this point in controversy. The credi- 
bility of the witnesses and the value of their testimony were 
clearly matters within the province of the jury, and the justice 
properly declined to direct a verdict for the defendant. The 
defendant’s exception to this ruling was the only one pressed 
at the trial; the other exceptions being waived. 

The defendant’s exceptions are therefore overruled, and the 
case is remitted to the superior court, with direction to enter 
judgment on the verdict. 


—_———@+@-—--— 


GUARDIAN FIRE INS. CO. or PENNsyLvANIA vs. CENTRAL 
GLASS CO., Limirepv—CENTRAL GLASS CO., 
LIMITED, vs. GUARDIAN FIRE INS. CO. or 
PENNSYLVANIA. (Nos. 2,218, 2,258.)* 

(United States Circuit Court of Appeals, Fifth Circuit.) 


ACTION ON POLICY—STATUTORY PENALTIES. 

Act La. No. 168 of 1908, providing for the allowance of 12 per cent 
damages and attorney’s fees against insurance companies on recovery 
against them, where they failed to pay a policy within a stated time 
has no application to actions on policies issued prior to its passage. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


* Decision rendered, Feb. 20, 1912. Rehearing denied, March 12, 1912. 
104 Fed. Rep. 851. 
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GERMAN FIRE INS. CO. or Peoria vs. WALKER.* 
(Court of Civil Appeals of Texas. Texarkana.) 


FIRE INSURANCE—PROPERTY INSURED—“GRAIN’”—“BRAN.” 

A fire policy on stock of “grain” in a building occupied as grain ware- 
house covers the part of the stock therein consisting of “bran,” a 
product from grinding wheat. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3145-3146.) 


* Decision rendered, March 21, 1912. Rehearing denied, April 25, 1912 
146 S. W. Rep. 606 


SOUTHERN PANTS CO. vs. ROCHESTER GERMAN INS. 
CO. ET AL.* 
(Supreme Court of North Carolina.) 


FIRE POLICIES—FORFEITURE—“CHANGE OF INTEREST, TI- 
TLE, OR POSSESSION.” 

Appointment of a receiver for a corporation is not ground for forfeiting 
a fire policy issued to the corporation, as a change in interest, title, 
or possession of the property insured, though Revisal 1905, § 1224, 
provides that title to property shall vest in a receiver on his ap- 
pointment. 

(For _— cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec Dig. § 
328.) 


* Decision rendered, May 1, 1912. 74 S. E. Rep. 812. 





Insurance Law Journal. (July, | 1912. 


ACCIDENT AND HEALTH. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


CROT.Y 
vs. 


CONTINENTAL CASUALTY CO.* 


ACCIDENT INSURANCE—NOTICE OF DEATH. 


Where an accident policy makes notice of injury or death conditions 
precedent to liability, a failure to give notice within a reasonable time 
relieves from liability. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


ACCIDENT INSURANCE—RIGHT TO INDEMNITY. 


Under an accident policy providing for an indemnity in case of death 
from accident, payable to a named beneficiary, and also payments 
to insured in case of incapacity, the beneficiary has no rights under 
the contract until the insured has died. 


(For other cases, see Insurance Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


ACCIDENT INSURANCE—NOTICE. 


An accident policy provided for weekly indemnity to insured and, in case 
of death, an indemnity to his beneficiary; it also provided that written 
notice of claim must be given by the insured or the beneficiary with- 
in fifteen days from the time of the accident causing the loss. 
Held that, as the right of the beneficiary accrued only in the event 
of the death of insured, notice by him to insured, given within fifteen 
days after such death, was sufficient; the law favoring that con- 
struction which avoids forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 530.) 


ACCIDENT INSURANCE—CONDITIONS. 


An accident policy, providing that insurer might perform an autopsy on 
the body of the insured, and that strict compliance by insured and 
beneficiary with all the provisions of the policy is a condition pre- 
cedent to recovery, did not give insurer an exclusive right to per- 
form an autopsy, and that an autopsy was performed before notice 
to the company, and part of the spinal cord was lost, did not bar 
recovery. 


(For other cases, see Insurance, Cent. Dig. § 1356; Dec. Dig. § 549.) 


ACCIDENT INSURANCE — ACTIONS — EVIDENCE — SUFFI- 
CIENCY. 

In an action on an accident policy, evidence held to support a finding of 
the jury that the injury received by insured was the direct cause of 
his death, and that such injury caused total and continuous inability 
to engage in any labor or occupation. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

665.) 


* Decision rendered, June 28, 1911. Rehearing denied, May 13, 1912. 
146 S. W. Rep. 833. 
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Appeal from Circuit Court, Jackson County; Hermann Brum- 
back, Judge. 
' Action by Julia Crotty against the Continental Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


ROSENBERGER, TayLor & REED, of Kansas City (Morton Ma- 
verick, of Kansas City, of counsel), for Appellant. 

CHarLes L. SHANNON and ConKLING, REA & Sparrow, all of 
Kansas City, for Respondent. 


JOHNSON, J. 

This is a suit on a policy of accident insurance issued to John 
Crotty, January 23, 1905. Crotty died July 10, 1605, while the 
policy was in force, and plaintiff, his widow and beneficiary of 
the death benefit provided in the policy, claims she is entitled to 
receive the benefit, on the ground that the death of her husband 
was caused solely by personal injuries accidentally received by 
him. 

The defenses pleaded in the answer thus may be:stated: First. 
that the death of Crotty was due to natural causes, and not to 
bodily injury. Second. That notice of the alleged accident was 
not given in the time required by the policy. Third. That de- 
fendant was deprived by plaintiff of its right, given by the policy, 
to participate in an autopsy on the body of the insured, conducted, 
at the request of plaintiff, without the knowledge or consent of 
defendant. Fourth. That the injuries alleged as the cause of 
the death of the insured did not cause at once a total and con- 
tinuous inability to labor. A trial of these issues resulted in a 
verdict and judgment for plaintiff for the amount of the death 
benefit and accrued interest. Defendant appealed. 

Crotty was a blacksmith, employed in the machine shops of the 
Santa Fé Railway Company at Newton, Kan. In the afternoon 
of May 27, 1905, he and a fellow workman indulged in some 
rough play, in the course of which Crotty kicked at his playmate, 
who grabbed his foot and jerked it in a way to throw him on his 
back. Crotty complained that his fall had hurt his back, and, 
though he remained in the shop until quitting time, the evidence 
of plaintiff tends to show that he did no work that afternoon. 
In the early part of June, he reported for duty on eight consecu- 
tive days and received full pay for that period; but the workmen 
in the shop, introduced as witnesses by plaintiff, testify, in effect, 
that he complained of severe pain in his back, made only a pre- 
— working, and that his fellow blacksmiths did his work 
or him 

On May 29th, the second day after his fall, Crotty consulted a 
physician at Newton. The physician found a discoloration of the 
skin on the back and put on an adhesive plaster; but he did not 
think the discoloration indicated anything serious, and attributed 
to other causes the pale and anemic appearance of the patient 
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and the symptoms of which he complained. On June 2d he con- 
sulted another physician, who, thinking his condition might be 
due to malaria or some other infectious disease, made a micro- 
scopic inspection of his blood and found no indications of dis- 
ease. The record of the case kept by the physician shows that 
Crotty complained of pain in the back and head; that he was 
very weak; and that he did not improve very much under treat- 
ment. 

About June 24th Crotty went to Kansas City, and was treated 
by a physician there, who diagnosed the case as malaria, but made 
no examination of the blood. He returned to Newton in a few 
days, symptoms of paralysis developed, and on June 29th he went 
to Topeka, and was admitted to a railroad hospital. He was 
found to be afflicted with slowly ascending paralysis, a disease 
that first manifests itself in the extremities and ascends until it 
reaches the vital organs, when death ensues. Crotty died in the 
hospital of this disease on July 10th, forty-three days after the 
accident. 

Two days after the death, an autopsy was held at the request 
of plaintiff. Two reputable physicians and surgeons opened the 
body and made a thorough investigation to ascertain the cause of 
the paralysis. They found no indication of infectious disease, 
but did find that both kidneys had been inflamed to an extent to 
disable them from the performance of their functions; and they 
found a wound on the left kidney, indicative of a recent rupture. 
In their opinion, this wound could have been caused by a fall, 
such as Crotty received; and the paralysis could have been caused 
by the poisons disseminated through the body in consequence of 
the failure of the kidneys to perform their office. 


Defendant contends, and introduced evidence in support of its 
position, that the paralysis could not have been produced by an 
injury to the kidneys; that the left kidney could not have been 
ruptured by a fall; that Crotty some years before had suffered 
from a severe attack of malaria; and that the paralysis must 
have been caused by some germ disease, such as malaria. Fur- 
ther, defendant shows that the scar on the left kidney could have 
been caused by syphilis; and there is some slight evidence that 
Crotty had been afflicted with that disease. But the evidence of 
plaintiff strongly tends to show that he did not have syphilis; and 
the surgeons who performed the autopsy say that the scar did not 
indicate that the injury to the kidney was of syphilitic origin, 
and they found no trace of that disease in or on the body. 

The first notice defendant received, either of the accident or 
of the death of the insured, was the following letter, written by 
plaintiff under date of July 17th, seven days after the death: “I 
notify you that John Crotty of Newton, Kan., policyholder num- 
ber 968,587, died at Topeka, Kan., July 10th, 1905, at the Santa 
Fé Railroad Hospital of Lander’s paralysis. Said John Crotty fell 
on May 27, 1905, at the shops in Newton, Kan., and struck his 
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back on the floor, thought nothing of the fall at the time. He 
had the railroad doctor put a plaster on his back, two days later 
he was taken with a chill and fever; he thought the chill and 
fever was malaria. Went to another doctor in Newton, Kan., 
and he prescribed for malaria. Mr. Crotty was ill in Newton two 
weeks under this doctor’s care. Not being benefited he came to 
Kansas City on June 22d, went to Dr. Doyle’s on East 15th street, 
and he also prescribed for malaria. Mr. Crotty returned to New- 
ton on June 26th, worked one day and had to quit. During all 
this time he thought nothing of the fall, thinking he had malaria. 
He thought so little of the fall he did not put in a claim for the 
weekly indemnity. The railroad doctor at Newton sent him to 
the hospital at Topeka, Kan. He walked around the hospital a 
few days. Finally the doctors there put him to bed and on July 
6th he became paralyzed, dying Monday night, July 10th. His 
body was brought to Kansas City for burial. I told his uncle, Mr. 
Thomas L. Cagney, of the fall, and he thought possibly that 
might have something to do with the paralysis. While his re- 
mains were at J. C. Duffy’s undertakers Mr. Cagney had a post 
mortem held. The doctors found one kidney badly ruptured, 
the other blood clotted, and the spinal cord was also blood clotted. 
The doctors that held the post mortem said that either injury 
would have brought on the paralysis which caused his death and 
the injuries was from the fall. I hope you will give this your im- 
mediate attention. You can address me for the present at 515 
West 34th street, K2nsas City, Mo., c/o Mr. Thomas L. Cagney.” 

This letter was answered by defendant on July 19th, as fol- 
lows: “This company is in receipt of your favor of July 17th, 
notifying it of the death of your husband, formerly holder of 
policy No. 962,587. I am obliged to inform you that under the 
circumstances stated by you in your letter it is absolutely impos- 
sible that you should have any valid claim against this company. 
The policy requires that notice of an accident be given within 
fifteen days thereof. According to your own statement your 
husband was abundantly able to give such notice and failed to 
do so. This company does not insure against the result of acci- 
dent unless the accidental injury is of sufficient severity to cause 
immediate disability. If you will inspect the policy you will find 
a corroboration of this statement. From your letter it appears 
that your husband worked for several days after the alleged in- 
jury and even did some work in the shop nearly a month after the 
alleged injury. It further appears from your letter that your hus- 
band did not die as the result of injury, but rather of disease. 
[t is for these reasons and for others which I need not mention, 
as these mentioned are quite sufficient, that I say that your claim 
cannot possibly be valid. Nevertheless, as you request blanks on 
which to submit proof of loss, I herewith inclose the same to you, 
but request you to take notice in this connection that this company 
does not by furnishing this blank waive any defense that may 
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exist to the validity of your claim, nor does it request you to 
supply the evidence called for by this blank. It merely sends you 
the blank as an act of courtesy because you asked for it and 
leave it to you to use it or not as you may deem for your own 
best interests. This company further notifies you that it insists 
upon a strict and exact compliance with all the provisions of the 
policy formerly held by your husband.” 

“I got your letter of November 22d, and I am so sorry you 
don’t intend to pay me any accident insurance, on that policy my 
husband bought from you. I wish you would think the matter 
over some more. You don’t know how much I am needing this 
insurance. I know you would pay me if you knew how much I 
needed it. I wish you would please let me know what else I 
ought to do to prove to you that I ought to have the insurance. 
You know the policy is No. 968,587, and if I haven’t done every- 
thing I ought to do to get the insurance, please let me know what 
it is, and | will do it. I wish you would let me know right away. 
Write me at 1618 Campbell street, K. C., Mo., or write to my 
uncle, Mr. T. Cagney.” 

‘Lhis letter was referred by defendant to its general attorney, 
who answered: ““lhis company is in receipt of your favor of 
December ioth. ‘That your claim might have consideration at 
the hands of a different person frorh the one who passed upon 
it before, the company referred your letter and files of the case 
to me and asked me to review them. I have reviewed the 
files carefully and I am obliged to report to you that I see no 
reason whatsoever for this company to depart from the decision 
of rejection which was previously communicated to you by 
letter from this office under date of November 22nd, 1905. I 
find in the history of the claim several causes for rejection, any 
one of which is quite sufficient. It is unnecessary for me to 
mention them all or to discuss them with you. It is sufficient 
for me to call your attention to the facts (1) that your husband 
died from disease rather than from the result of an injury; 
(2) that this company received no notice of the alleged acci- 
dent until lorg after the time provided in the policy for that 
purpose, and (3) that the alleged accident did not at once totally 
and continuously disable your husband so as to bring any loss 
which he might suffer in consequence thereof within the terms 
of the policy. If you will read your policy you will be forced 
to the conclusion that the action of this company is entirely 
right. That there may be no misunderstanding you will please 
take notice that this company does not hereby waive any de- 
fense that may exist to the validity of your claim, and that it 
does insist upon a strict and exact compliance with all the pro- 
visions of the policy formerly held by John Crotty.” 

[1] The policy provided ior the payment of weekly indem- 
nity to the insured and, in case of his death, of the death benefit 
to his beneficiary, upon condition “that said insured while this 
policy is in force, shall receive personal, bodily injury which is 
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effected directly and independently of all other causes through 
external, violent and purely accidental means * * * and 
which causes at once total and continuous inability to engage in 
any labor or occupation.” Other material provisions ot the 
policy are as follows :— 

“If, within ninety days from the date of the accident, any 
one of the following losses shall result necessarily and solely 
from such injury, the company will pay in lieu of any other in- 
demnity and within ninety days from the furnishing of proof: 
A. For loss of life. * * * Said principal sum.'* * * 
For loss of time.—If such injury shall not result in any of the 
losses scheduled in part 1, the company will pay for total loss 
of time necessarily resulting from injury, as before described, 
the weekly indemnity stated above for a period of not exceeding 
one hundred and four weeks. * * * Written notice of 
claim must be given by the insured, or by the beneficiary, to 
the company at its office from which this policy is issued, and 
be received there within fifteen days from the date of the acci- 
dent causing the loss for which claim is made. Affirmative 
proof must be furnished to the company at its office on its forms, 
in case of loss of time, within thirty days after the termination 
of the period for which the company is liable, and in case of 
any other loss, within sixty days aiter such loss. Form may 
be had upon written request to the said office of the company. 
* * * The company shall have the right and opportunity to 
examine the insured’s person or body in case of injury when 
and so often as it imay require, and also in case of death the 
right and opportunity to perform an autopsy on the b dy of 
the insured, as it may deem necessary. * * * Strict com- 
pliance on the part of the insured and beneficiary with all the 
provisions of this policy is a condition precedent to recovery 
hereunder, and any failure in this respect shall forfeit to the 
company all rights to the principal sum and indemnity.” 

On the back of the policy, the following notice was printed 
in bold type: “Important—In case of injury notify the com- 
pany immediately. Read your policy—No claim wiil be enter- 
tained unless written notice of injury is given to the company 
within fifteen days from date of injury.” : 

Counsel for defendant insist that plaintiff cannot recover, for 
the reason that she violated the provisions of the policy re- 
quiring the beneficiary to give notice to defendant within fifteen 
days after the accident. It is conceded that Crotty, the insured, 
did not give notice of the accident; and that plaintiff, the bene- 
ficiary of the death claim, gave no notice until after her husband 
died, which was more than fifteen days after the injury. There- 
fore, if the stipulation relating to notice imposed on the benefi- 
ciary the legal duty of giving such notice before the death of 
the insured, plaintiff cannct recover because of her failure to 
perform that condition. “These [the obligations to give notice 
of the injury and death] are made conditions precedent, and a 
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failure to perform them in a reasonable time and manner would 
invalidate all claim to indemnity.” McFarland vs. Accident 
Ass’n, 124 Mo. loc. cit. 215, 27 5. W. 438, and cases cited. 

Both in the correspondence rejecting the claim and in its 
answer, defendant asserts its right to declare a forfeiture of 
the policy. The law does not favor forfeitures, and, in the 
construction of the stipulations on which one is based, gives to 
the language employed the interpretation it reasonably will bear 
that is most favorable to the maintenance of the cause. To 
say the least, courts will not place a strained or unnatural con- 
struction on the contract in aid of the forfeiture. The policy 
imposed on defendant the obligation to pay the death benefit, 
if death resulted solely from the injury within ninety days of 
that event; and one of the questions we shall discuss is whether 
or not the notice clause, under the construction given it by 
defendant, does not have the practical effect of cutting off the 
death benefit in all cases where death does not ensue until the 
period for giving notice of the injury has expired. If it does, 
such interpretation must be rejected, since it would be unreason- 
able to give an effect to a forfeiture clause that would destroy 
a benefit, without any fault or neglect on the part of the bene- 
ficiary. “It is competent for parties to stipulate for such condi- 
tions as they please in regard to notice and proofs of loss, pro- 
vided always that such conditions are reasonable.” Hoffman 
vs. Accident Co., 56 Mo. App., loc. cit. 306. 


[2, 3] It must be borne in mind that all claims under the 
policy for injuries not resulting in death accrued to the insured 
himself. Plaintiff had no interest in them. She was not a party 
to the contract, and could have no claim under it until the death 
of the insured gave her one. As we said in Hoffman vs. Acci- 
dent Co., 56 Mo. App. 306: “The beneficiary, until the death 
of the insured, had, at most, only an inchoate and contingent 
interest in the policy. The insurer could not, until that event 
occurred, recognize her as a party to the contract having a 
present interest therein. She could have no claim under the 
contract until the death of the insured; and therefore she could 
give no notice of the accident or injury until that event oc- 
curred.” 

We regard this case as decisive of the questions in hand. The 
phraseology of the notice clause in that case differs somewhat, 
but not materially, from the stipulation now under consideration. 
The reasoning in that opinion applies with equal force to the 
present case. Here the provision begins with the words 
“Written notice of claim must be given * * *_ by the bene- 
ficiary.” Of what claim? Surely not the claim for weekly 
indemnity; for the beneficiary has no interest in that. And it 
cannot mean the claim for the death benefit; for no such claim 
can exist until the death of the insured. If the insurer meant 
to require notice to be given by the beneficiary of a possibly 
future claim, the language employed fails to express such mean- 
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ing; and if it did we would hold such stipulation to be un- 
reasonable. 

It is true the beneficiary was the wife of the insured, and knew 
of the existence of the policy. But there was nothing to pre- 
vent the insured from designating his estate as his beneficiary ; 
and, if he had done that in this case, what would be thought of 
the argument that the administrator of his estate was required, 
by the terms of the contract, to give notice of the injury before 
the death of the insured, and, of course, before the appointment 
of the administrator? It is no less unreasonable and absurd 
to require the wife of the insured, who is the beneficiary of the 
death indemnity, to notify the company of a possible future 
death claim every time her husband receives an apparently slight 
injury. 

Pellowies our rule in the Hoffman case, with which we are 
well satisfied, we hold that plaintiff was not in default for 
failing to give notice of the injury, and was not bound to give 
defendant any notice until her claim matured by the death of 
the insured. 

[4] We do not think there is any substantial foundation for 
the claim of forfeiture, based on the alleged violation by plain- 
tiff of the autopsy stipulation. In Loesch vs. Surety Co., 176 
Mo. 654, 75 S. W. 621, the policy contained a condition that, 
“if the company’s representatives are denied the right to make 
examination of the insured’s person or body, in respect to alleged 
injury or cause of death, or if post mortem be held without 
notifying the compatiy in time to have its medical adviser pres- 
ent, then all claims under this policy shall be forfeited.” The 
Supreme Court said: “The design of this clause in the policy 
was to enable the company to learn the cause of the death of 
the insured as that cause might be shown by a post mortem 
examination, if one should be held. Whatever such an ex- 
amination might show, the defendant was entitled to an oppor- 
tunity to know. It is a reasonable requirement, under reason- 
able interpretation; and a violation of its terms, under circum- 
stances reasonably showing disadvantage to the company, 
would work a forfeiture of the policy.” 

Unlike the stipulation considered by the Supreme Court, the 
one before us did not attempt to forbid the holding of a post 
mortem without the consent of defendant, but merely provided 
that defendant should have the right and opportunity to perform 
an autopsy “as it may require,” or ‘“‘as it may deem necessary.” 

Plaintiff gave no notice before the autopsy, but immediately 
after she informed defendant of what had been done; and de- 
fendant, in its letters declining to pay the loss, made no complaint 
that any contract right had been infringed by plaintiff on this 
score; nor did defendant ever request that it be allowed to per- 
form an autopsy. The defense that the autopsy was a ground 
of forfeiture was not even suggested until defendant filed an- 
swer to plaintiff’s petition. That defense is based on the facts 





1228 Insurance Law Journal. [July, 1912. 


that one of plaintiff’s surgeons removed.the left kidney to his 
laboratory and dissected it, for the purposes of a microscopic 
and analytical examination; and that he removed a piece 
of the spinal cord and lost it. Defendant complains that an 
autopsy, had one been requested would have been useless un- 
der such circumstances; and therefore that the claim should be 
declared forfeited, because plaintiff destroyed the opportunity 
to examine the affected parts defendant might have requested. 

One trouble with this contention is that counsel misconceive 
the nature of the right the contract authorized defendant to ex- 
ercise. ‘The contract, as we have said, did not attempt to give 
defendant the exclusive right to perform any autopsy; nor did it 
even require plaintiff to notify defendant of her intention to have 
one performed. If defendant desired such exclusive or partici- 
pating right, it should have said so in the contract. As we have 
said before, we will not read a meaning into the stipulation not 
clearly expressed, especially when such meaning works a for- 
feiture of a right. 


[5] Next, it is argued by defendant that the injury received by 
Crotty is not shown to be the direct and sole cause of his death; 
and that it did not cause “at once total and continuous inability 
to engage in any labor or occupation.” Crotty was insured “as 
a blacksmith, not a horseshoer.” Plaintiff’s evidence shows that 

_just before the injury he was a strong, healthy man; and there 
is abundant evidence that he was not afflicted with any infec- 
tious disease that could cause paralysis. There is credible ex- 
pert evidence that a rupture of a kidney could be produced by 
a fall; and paralysis may be caused by the poisoning of the 
nervous sysem, as well as by the lack of sufficient nutrition, 
caused by the impoverishment of the blood. The theory that 
nerve disorders and diseases may be caused by the failure of the 
depurating organs to perform their functions is reasonable, and 
has the support of eminent scientific authority. We find no 
reason for discrediting the testimony of plaintiff’s experts, and 
hold that the casual connection between the injury and the 
death was shown in a way to raise an issue of fact for the jury 
to determine. 


As to the question of whether or not a total and continuous 
inability to perform any labor or occupation resulted from the 
injury, we think the evidence of plaintiff tends to show that her 
husband was disabled, within the meaning of the policy. 
Through the kindness of his fellow workmen, who did his work 
for him, he was enabled to draw his pay for a few days; but the 
fact plainly appears that he was in no condition to work, and 
did no work of any consequence. The contract does not say that 
the insured must be confined to his bed, or unable to sit up or 
walk around, but that he must be unable “to engage in any labor 
or occupation.” ‘That is to say, if he is a workingman, he must be 
unable to hold a position at any kind of manual labor. The jury 
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were justified by the evidence in the belief that Crotty was in- 
capacitated, within this definition, which is the most favorable 
meaning to defendant’s position the language will bear. The 
demurrer to the evidence was properly overruled. 

Objections argued by defendant to the rulings of the trial 
court on questions of evidence and in the giving and refusal of 
instructions have been carefully examined, and are held not to be 
well taken. The case was fairly tried and submitted. The point 
relating to the alleged misconduct of a juror is answered in our 
opinion in McGraw vs. O’Neil, 123 Mo. App. 691, 101 S. W. 
132. 

The judgment is affirmed. All concur. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


AMERICAN NAT. INS. CO. 
VS. 


ROBERTS.* 


HEALTH INSURANCE--CONSTRUCTION OF POLICY. 

Under a health policy dated September 19, 1910, insuring the holder till 
October 1, 1910, and for such further periods, stated in the renewal 
receipts, as the payment of the specified premium would maintain the 
policy in force, against illness and disease, if not contracted before 
the policy had been maintained in continuous force for thirty days, 
there could be no recovery for an illness contracted October 1, 1910, 
although the policy was thereafter renewed. 


(For other cases, see Insurance, Cent. Dig. §§ 1164-1187; Dec. Dig. § 451.) 


HEALTH INSURANCE—ESTOPPEL TO DENY LIABILITY—AU- 
THORITY OF AGENT. 

A health policy issued September 19, 1910, to run until October 1, 1910, 
and for such further periods, as the payment of the specified premium 
would maintain the policy in force, excepted illness contracted before 
the policy had been in continuous ‘force for thirty days. Insured 
contracted an illness within such excepted time, and thereafter con- 
tinued the policy and took receipts from the insurer’s agent, author- 
ized to issue receipts but not to issue policies, and was assured by 
him about November roth, when he was sick and the premium was 
due, that, if he kept paying premiums, he would get his money with- 
out trouble. Held, that the issuance of renewal receipts was not the 
issuance of new policies, but continued in force the old contract, under 
which insured had never become entitled to indemnity; and the 
agent’s assurance was not a waiver of the thirty day stipulation in 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 397.) 


* Decision rendered, April 4, 1912. 146 S. W. Rep. 326. 
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Appeal from District Court, Harrison County; H. T. Lyttleton, 
Judge. 

Action by Haywood Roberts against the American National 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and judgment rendered that plaintiff take noth- 
ing by his suit. 


Younc & ABNEy, of Marshall, and Kinesurc & NEETHE, of 
Galveston, for Appellant. 

M. B. ParcHMAN and LANE & LANE, all of Marshall, for 
Appellee. 

WI1son, C. J. 

[1,2] The policy on which appellee brought the suit resulting 
in the judgment from which this appeal is prosecuted recited that 
appellant insured appellee, “subject to all the conditions herein 
contained and endorsed hereon, from 12:00 o’clock noon, central 
standard time, of the day (September 19, 1910) this contract is 
dated, until 12 o’clock noon, central standard time, of the first day 
of October, 1910, and for such further periods, stated in the 
renewal receipts, as the payment of the premium specified in said 
schedule will maintain this policy and insurance in force, against 
the effects resulting directly and exclusively of all other causes 
from bodily injury sustained solely through external, violent and 
accidental means, * * * and against disability from illness 
or disease.” Following specifications of the indemnity to be paid 
to appellee for loss of time because of illness he might contract 
was a stipulation in the policy as follows: “But no payment of 
indemnity shall be made for the first seven days’ disability; not 
for a longer period than six consecutive months * * * for 
any one illness; nor for any disease or illness contracted or: be- 
ginning before this policy has been maintained in continuous 
force for thirty days.” In its answer appellant alleged that the 
recovery sought by appellee was on account of illness contracted 
by him before the policy had been maintained in continuous force 
for thirty days, and set up the stipulation in the policy copied 
above as a reason why it was not liable to appellee. The allegation 
in the answer was fully supported by undisputed testimony showing 
the illness to have been contracted October 1, 1910. This being 
true, in view of said stipulation in the policy, it is plain that the 
recovery had by appellee cannot be referred to the contract he 
sued on. That recovery not only was not in accordance with, but 
must be said to have been in spite of, the terms of the contract as 
«videnced by the policy. It would seem, therefore, that the 
iudgment clearly is erroneous. Appellee, however, insists that 
*t appeared that appellant had waived said stipulation in the pol- 
icy, and was estopped from denying liability as claimed. In de- 
termining this contention, the case made by the record must be 
kept in view. As stated before, the policy insured appellee against 
accident from its date until October 1, 1910, “and for such fur- 
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ther periods, stated in the renewal receipts, as the payment of 
the premium specified in said schedule will maintain this policy 
and insurance in force.” As it was expressly stipulated that 
the company should not pay indemnity for illness of the insured 
beginning before the policy had been in force thirty days, it is 
obvious that, unless it was continued in force beyond October 
1, 1910, by the payment of additional premiums, it operated to 
insure appellee only against accidents, and never against illness ; 
for by its terms the policy must have been in continuous force 
for thirty days before it became effective as indemnity against 
illness. It was continued in force from month to month by the 
payment by appellee of the sum agreed upon for that purpose, to 
wit, $1.75. As these monthly payments were made, receipts cov- 
ering same were executed by one Buron as appellant’s agent, 
and delivered to appellee. The court found that Buron as appel- 
lant’s agent had authority to take applications for insurance, 
deliver policies issued by appellant, collect premiums due there- 
on, issue renewal receipts, and, if necessary, countersign policies; 
that Buron took appellee’s application for the policy sued on at 
the time collecting the premium to October 19, 1910, on the pol- 
icy to be issued, and afterwards, monthly as same accrued, col- 
lected premiums due on the policy, issuing to appellee “renewal 
receipts” covering such payments; that when a premium of $1.75 
became due about November 19, 1910, appellee, who was then 
sick, paid it to Buron, who said to him, “All you have got to do is 
to keep paying your premiums, and you will get your money, and 
you won’t have a minute’s trouble;” and that appellee was in- 
duced to pay said premium and others like it by his reliance on 
Buron’s representation that he (appellee) “would get the money 
called for in the policy.” Appellee’s contention, as stated in his 
brief, is that the giving of a renewal receipt “was tantamount,” 
quoting from his brief, “to issuing another policy; therefore, 
Buron, having had authority to issue and give these renewal re- 
ceipts, * * * had authority and power to waive the con- 
dition in said policy.” But, while the trial court found that 
Buron had authority to issue renewal receipts, he also found that 
Buron did not have authority to issue policies binding on ap- 
pellant. If, therefore, the issuance of a renewal receipt was 
tantamount to the issuance of a new policy, with terms differing 
from those of the old one, there is a plain conflict in the findings, 
which should be determined against the claim of such authority 
in Buron, for it appeared from undisputed testimony that he was 
without authority to bind appellant by the issuance of a policy. 
But we think the issuance of a renewal receipt was not intended 
to create a new contract between the parties. It was intended 
merely as evidence of a payment which operated. as it was stip- 
ulated in the policy it should operate, to continue in force the 
contract they had previously made. As we have seen, by the 
terms of that contract, appellant was not liable to appellee for the 
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indemnity he claimed. To hold with appellee in his contention 
would require us to ignore the finding that Buron was without 
authority to bind appellant by the issuance of a policy; for to 
say he could create a liability against appellant which had never 
before it existed against it would be equivalent to saying he could 
bind it by issuing a policy. The suit was not one for indemnity 
which appellee, by the terms of the contract he sued on, might 
be entitled to. It was for indemnity which by the terms of that 
contract he could never become entitled to. His suit was one 
in which he was seeking to recover for a liability asserted under 
a contract which it not only did not create, but by its express 
terms repudiated. The liability he asserted had not been, but had 
to be, created by a contract binding on appellant. Buron, as 
found by the court, was without authority to make such a con- 
tract. It follows, we think, that the judgment was not only not 
supported by but was against the evidence. 

It will be reversed, and a judgment will be here rendered that 
appellee take nothing by his suit. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First DIstTrRIcv. 


FITZPATRICK 
Us. 


NORTH AMERICAN ACCIDENT INS. CO. (Civ. 908.)* 


LIMITATION OF ACTIONS—VALIDITY OF PROVISION. 


An unambiguous provision in an accident insurance policy requiring ac- 
tions on the policy to be brought within one year after the accident 
is valid, and bars an action brought thirteen months after an ac- 
cident causing death. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1556; Dec. Dig. § 622.) 


LIMITATION OF ACTIONS—ESTOPPEL. 


An insurer is not estopped from relying on a provision of the policy 
limiting the time within which to bring action on the ground that it 
caused the delay, where it has merely insisted on a strict compliance 
with the requirements of the policy, as to the time for furnishing 
proofs of death, where the proofs were made within the time required 
leaving ample time within which to bring the action. 


(For cogs cases, see Insurance, Cent. Dig. §§ 1543, 1551-1553; Dec. Dig. 
23. 


* Decision rendered, Feb. 16, 1912. 123 Pac. Rep. 219. 
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Appeal from Superior Court, Alameda County; T. W. Harris, 
Judge. 

Action by Millie Fitzpatrick against the North American Ac- 
cident Insurance Company. From a judgment sustaining a de- 
murrer to the complaint, plaintiff appeals. Affirmed. 


GrorcE INGRAHAM, for Appellant. 

J. Rowwin Fircu, for Respondent. 

KERRIGAN, J. 

This is an action upon a policy of accident insurance issued 
by the defendant on May 13, 1908, in favor of Roger Fitzpatrick, 
the husband of plaintiff. On January 23, 1909, the insured died 
as the result of injuries received on the 18th day of January, 
1909. The defendant refused payment, and the plaintiff com- 
menced her suit to recover on the policy on February 16, 1910, 
nearly thirteen months from the date of the receipt of the in- 
jury resulting in the death of the insured. 

The policy (which is attached to the complaint and made a 
part thereof) provides that the defendant shall be notified in 
writing, within ten days, of any injury to the insured covered by 
the policy ; that proof of claim must be made within two months 
after the death or end of the disability; and that suit thereon 
must be brought within twelve months from the date of the ac- 
cident. ‘To the complaint setting forth the facts of the case 
defendant interposed a general demurrer, which was sustained 
on the ground that the cause of action was barred by reason of 
the suit not having been commenced within the time prescribed 
in the policy, namely within twelve months from the date of the 
accident. This appeal is prosecuted from the judgment entered 
upon the sustaining of the demurrer. 

[1] The action of the trial court must be upheld. It is a 
settled rule that clauses in policies of insurance, limiting the 
time in which actions may be commenced thereon to a time 
shorter than that prescribed by the statute of limitations, are 
valid. 4 Joyce on Insurance, § 3181; Tebbets vs. Fidelity & 
Casualty Co., 155 Cal. 137, 99 Pac. 501. The provision in this 
policy limiting the time within which suit might be brought is 
free from ambiguity ; and it must be held that the action, having 
been commenced nearly thirteen months after the occurrence of 
the accident, was under the express terms of the policy too late. 

The authorities supporting this view are numerous. ‘The latest 
judicial expression on the subject in this state is to be found in 
the case of Tebbets vs. Fidelity & Casualty Co., supra. There 
the policy provided that proof of death of the insured must be 
furnished the company within two months after its occurrence, 
and that legal proceedings for recovery under the policy might 
not be brought before the expiration of three months from the 
date of filing proofs at the company’s office, nor brought at all 
unless begun within six months from the date of death. There 
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the Supreme Court held (Mr. Justice Henshaw writing the opin- 
ion) that the demurrer interposed to the complaint was properly 
sustained, observing: “The general rule, supported by the great 
weight of authority, is that a condition in a policy of insurance, 
providing that no recovery shall be had thereon unless suit be 
brought within a given time is valid, if the time limited be in 
itself not unreasonable.” Later on in the opinion the court fur- 
ther said: “The six months’ period was not itself unreasonable. 
It began to run from the date of the death, and was not affected 
by the provision that legal proceedings could not be brought be- 
fore the expiration of three months from the date of filing 
proofs.” In addition to the authorities there cited. see Garido 
vs. American Central Ins. Co. of St. Louis (Cal. Sup.) 8 Pac. 
512; Kettenring vs. N. W. Masonic Aid Ass’n (C. C.) 96 Fed. 
177; Provident Fund vs. Howell, 110 Ala. 508, 18 So. 311; Paul 
vs. Fidelity & Casualty Co., 186 Mass. 413, 71 N. E. 801, 104 
Am. St. Rep. 594; Travelers’ Insurance Co. vs. Cal. Insurance 
Co., 1 N. D. 151, 45 N. W. 703, 8 L. R. A. 769. 


[2] If the company had been guilty of bad faith, or such con- 
duct as rendered it impossible to comply with the provisions of 
the policy before the time limited for bringing suit had expired, 
it would be estopped from relying thereon. 4 Joyce on Insur- 
ance, § 3220. But merely exacting a strict compliance by plain- 
tiff with the requirements of the policy as to when proof of death 
should be made is no ground for charging the insurer with caus- 
ing delay when, as in this case, the necessary proofs were made 
within the time limited therefor in the policy, and there yet re- 
mained ample time in which the insured could bring his action. 


There is therefore no element of estoppel available to the ap- 
pellant. 


Case vs. Sun Ins. Co., 83 Cal. 473, 23 Pac. 534, 8 L. R. A. 
48, cited by appellant, is not in conflict with this view. There the 
policy provided that any action thereunder must be brouglit 
within twelve months next after the occurrence of a fire, and no 
adjusted claim was payable until sixty days after full comple- 
tion by the assured of all requirements contained in the policy. In 
that case it was alleged and provided that strict compliance with 
all the requirements of the policy was exacted by the company, 
and that the assured complying therewith as rapidly as he could 
was unable to do so fully until nearly fourteen months after the 
fire. ‘This certainly was, in the language of Hart vs. Citizens’ 
Ins. Co., 86 Wis. 77, 56 N. W. 332, 21 L. R. A. 743, 39 Am. St. 
Rep. 877, ‘ ‘a clear case of estoppel. The company by its own act 
had postponed the time when a cause of action accrued until 
after the limitation had run, and should be clearly denied the 
right to rely upon the limitation.” 


The plaintiff in the case at bar had ample time after the right 
accrued within which to bring the action on the policy, and no 
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equitable circumstance is pleaded to take the case out of the 
operation of the limitation clause. 

The judgment is affirmed. 

We concur: Lennon, P. J.; Hall, J. 


UNITED STATES CASUALTY CO. vs. CAMPBELL.* 
(Court of Appeals of Kentucky.) 


APPLICATION—WARRANTIES AND REPRESENTATIONS 


The difference between ‘ ‘warranties” and “representations,” as, the terms 
are used in Ky. St. § 639, providing that all statements in any ap- 
plication for an insurance policy shall be deemed representations and 
not warranties, is that warranties must be literally true, while rep- 
resentations need only be substantially true. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


APPLICATION—“MATERIAL REPRESENTATION.” 


Within the meaning of Ky. St. § 639, providing that no representations in 
any application for an insurance policy, unless “material” or fraud- 
ulent, shall prevent recovery, a representation is material, when the 
policy would not have been issued if the truth had been known. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 
(For other definitions, see Words and Phrases, vol. 5, p. 4407.) 


APPLICATION—FRAUD. 


The action of an insurance agent in filling out the insured’s application 
contrary to the facts, merely upon the statement made in his letter 
that he was in good health, did not conclusively show fraud by the 
insured. 


(For other cases, see tamarene, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668 

QUESTION OF FACT. 

Where, in an action on an accident insurance policy for the loss of an eye, 
there was no convincing evidence that it was the custom of the de- 
fendant company to reject applicants with diseases such as the plain- 
tiff had suffered from, it was for the jury whether misrepresenta- 
tions in plaintiff’s application, which kept the company from learning 
of his diseases, were material; the reviewing court being unable to say 
as a matter of law that the defendant would have refused to issue the 
policy had it known of the plaintiff's diseases. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig 
§ 668.) 


* Decision rendered, May 24, 1912. 146 S. W. ‘Rep. 1121. 





1236 Insurance [aw Journal. [July, 1912. 


CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firry Circuit. 


AMERICAN CREDIT INDEMNITY CO. 
US. 


JUNG. (No. 2,124)* 


CREDIT INDEMNITY INSURANCE—CONTRACTS—CONSTRUC- 
TION. 


A credit indemnity policy insured against loss not exceeding $4,000 on 
accounts against persons rated by a mercantile agency above an ini- 
tial loss borne by the indemnified of 21%4 per cent of his gross sales 
not less than $180,000. A rider provided for losses on unrated debtors, 
and declared that the gross amount covered on any one debtor should 
be 75 per cent of $500 gross indebtedness, and that the aggregate 
losses recoverable under the rider should be 75 per cent of $4,000, 
and that the amount of the initial loss should be calculated on the net 
losses under the rider and policy. Held, that the policy and rider 
constituted one contract, and under it the liability of insurer was lim- 
ited to $4,000 on both rated and unrated accounts, and the liability 
on unrated accounts did not exceed $3,000, and the net amounts of 
losses covered by the rider must enter with the net amounts of all 
other losses covered and proven under the policy in calculating the 
amount from which the initial loss must be deducted, and, where the 
agreed initial loss exceeded the aggregate amount of the net covered 
and proven losses so ascertained, there was no sum due to the in- 
demnified. 


(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
Se 
§ 51 i 


In Error to the Circuit Court of the United States for the 
Eastern District of Louisiana. 

Action by L. E. Jung against the American Credit Indemnity 
Company. There was a judgment of the Circuit Court (180 
Fed. 510) for plaintiff entered on a directed verdict, and defend- 
ant brings error. Reversed and remanded. 

This is a suit brought to recover on an indemnity insurance 
policy issued by the American Credit Indemnity Company to 
L,. E. Jung, indemnifying him, upon certain conditions and limi- 
tations, against losses on sales made in his business. 

The contract provided: First. The company “hereby guaran- 
tees L. E. Jung, of- New Orleans, Louisiana, engaged in the 
business of wholesale liquors, to an amount not exceeding four 
thousand dollars against actual loss in excess of the initial loss 
of not less than forty-five hundred dollars to be borne by the 
indemnified as hereinafter provided, which may be sustained by 
the indemnified through the insolvency of debtors, as hereinafter 


* Decision rendered, April 11, 1912. 195 Fed. Rep. 177. 
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defined, occurring during the term of this bond, and be covered 
under and proved in accordance with the provisions hereof, on 
the indemnified’s sales of merchandise shipped and delivered 
during the term of this bond, in the usual course of said busi- 
ness, to individuals, firms, copartnerships or corporations in the 
United States of America, or in the Dominion of Canada.” 

Second. “The said initial loss to be borne by the indemnified 
shall be two and one-half per cent of the total amount of the 
gross sales by the indemnified of merchandise shipped and de- 
ivered during the term of this bond in said United States and 
Dominion of Canada; but said percentage shall be calculated on 
sales of not less than $180,000; and said initial loss shall be de- 
ducted, as hereinafter provided, from the aggregate amount of 
the net covered proved losses ascertained in the adjustment.” 
In this case it was agreed that the gross sales of the plaintiffs 
were $206,988.80, and the initial loss to be borne by him was 
$5,174./2. ‘Third. ‘The net covered losses from the aggregate 
of which the initial loss was to be deducted before any hability 
of the insurer began is determined by clause 2 of the policy, and 
a rider attached to and made part thereof and incorporated there- 
in, which, with the rider, reads: “(2) Coverage: No loss is 
covered by this bond unless the debtor to whom the goods were 
shipped and delivered shall have in the latest published book of the 
Dun & Co.Mercantile Agency, at the date of the shipment, one of 
the ratings of the said agency, both as to capital and credit, as 
tabulated below. The gross amount to be covered on any one in- 
solvent debtor shall be limited to thirty per cent of the lowest 
amount of his capital rating where the first credit rating fol- 
lows, but shall also be limited to $2,000 gross; and shall be 
limited to thirty per cent of the lowest amount of his capital 
rating where the second credit rating follows, but shall also be 
limited to $2,000 gross. * * * By this rider attached to and 
made part of Bond No. 51,612 C, issued * * * to L. E. 
Jung * * * it is agreed that the following provisions shall 
be added to and made part of section 2 of this bond: If the 
governing rating is a rating not covered under the body of said 
section 2, or if it is blank as to capital or credit, or both (‘blank, 
blank”), a loss on such debtor, if otherwise coming within the 
provisions of this bond, shall be covered to the following extent: 
The gross amount covered on any one such insolvent debtor shall 
be seventy-five per cent of the indebtedness at the time of his 
insolvency, but shall be limited to seventy-five per cent of $500 
gross. Provided, that the aggregate of the net losses included in 
the adjustment under this bond on all debtors coming within the 
provisions of this rider shall be limited to seventy-five per cent 
of $4,000. The net amounts of proven losses covered under this 
rider shall enter with the net amounts of all other losses covered 
and proved under this bond in calculating under section 6 the 
amount from which the initial loss, to be borne by the indemni- 
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fied, shall be deducted, and this rider shall in all respects have 
the same effect as if its provisions had been incorporated in the 
body of said section No. 2.” It is admitted in this case that the 
plaintiff’s losses sustained under the policy, as modified by the 
rider were $954.73 on rated accounts and $17,496.73 on unrated 
accounts. Fourth. In section 6 of the policy, under the head of 
“Adjustment,” it is provided: “In the adjustment there shall be 
deducted from each gross loss covered and proven under this 
bond the amounts collected thereon, the actual value of all se- 
curities and guarantees held by the indemnified, or for his benefit, 
the amount of goods returned or replevied, and the amounts 
which from any other source have been obtained or shall be 
tLereafter obtainable. * * * From the aggregate amount of 
the net covered and proven losses thus ascertained there shall be 
deducted the agreed initial loss to be borne by the indemnified, 
and the balance, if any, not exceeding the amount of the bond, 
shall be the amount due the indemnified.” On the trial in the 
court below each party asked a directed verdict in his favor. 
The trial judge refused to direct a verdict for the defendant 
below, and charged the jury to find a verdict for the plaintiff for 
$3,954.73 on the theory that the entire amount of losses on un- 
rated accounts was to be taken into consideration in determining 
the initial loss to be borne by the plaintiff; and, the initial loss 
having thus been provided for, that the plaintiff was entitled to 
recover $974.73 loss on rated accounts plus 75 per cent of $4,000 
on unrated accounts. 

Verdict and judgment having been rendered accordingly and 
new trial refused, the indemnity company sued out this writ of 
error. 


Before Pardee and Shelby, Circuit Judges, and Maxey, Dis- 
trict Judge. 


Epcar H. Farrar, for Plaintiff in Error. 
Sotomon Wotrr (Charles J. Theard, on the brief), for De- 
fendant in Error. 


ParvEE, C. J. (after stating the facts above.) 

On a policy similar to the one in this suit, this court in Peden 
Iron & Steel Company vs. Ocean Accident & Guarantee Cor- 
poration, 151 Fed. 992, 81 C. C. A. 178, said :— 

“Plaintiff in error further contends that the provision in the 
rider, to wit, ‘the net amount of loss on such debtors thus as- 
certained shall be added to the losses covered by the terms and 
conditions in the body of this contract, and shall be adjusted in 
accordance with the provisions in lines 53 to 67 of said contract,’ 
should be construed as though the words ‘as far as practicable’ 
were written therein, and that accordingly, as there was no loss 
on rated accounts equal to the initial loss provided for in the 
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contract, the said initial loss is irrelevant and immaterial and so 
far inapplicable, and not to be taken into consideration in de- 
termining the loss on unrated accounts; and therefore, as the 
loss on unrated accounts exceeded the amount of the guarantor’s 
liability thereon, the plaintiff in error is entitled to a judgment 
for the full amount of the limit. If this contention cannot be 
maintained, the plaintiff in error further contends that the proper 
adjustment under the contract would be to deduct the initial 
loss from the combined loss on rated accounts under the policy 
and on unrated accounts under the rider, which would leave 
$4,525.89 as the proper amount for plaintiff in error to recover. 
Neither of these contentions is well founded. With the excep- 
tion of the involved sentence in the rider (the matter heretofore 
discussed), the policy and rider attached are plain and unam- 
biguous. In fact, there is only one policy in the case. Under 
that, as we construe it, the liability of the guarantor to the in- 
sured is limited to $10,000 on both rated and unrated accounts, 
the liability on unrated accounts not to exceed $5,000. The 
initial loss of one-third of one per cent on the whole business 
of the insured is to be deducted from the net loss or insolvent 
accounts coming within the terms of the agreement before any 
liability of the company can attach. The method of adjustment 
is specially provided for in the lines 53 and 67 of the contract, 
and it is adopted and made applicable by the last provision in 
the rider.” 


Following that case, we hold that there is only one policy, and 
under the plain terms of that policy the liability of the indemnity 
company is limited to $4,000 on both rated and unrated accounts, 
the liability on unrated accounts not to exceed $3,000. And 
it seems to be clear under the contract that, before the in- 
demnity company shall be liable for any loss, L. E. Jung is to 
bear an initial loss, which in this case is agreed to be $5,174.72. 
The rider provides that the aggregate net loss to be included in 
the adjustment coming within the provisions of the rider shall 
be limited to 75 per cent of $4,000—that is to say, $3,000—and 
that such net amount of proven losses covered by the rider shall 
enter with the net amounts of all other losses covered and proven 
under the policy in calculating under section No. 6 the amount 
from which the initial loss shall be deducted. And section 6 
provides as follows :— 

“From the aggregate amount of the net covered and proven 
losses thus ascertained there shall be deducted the agreed initial 
loss to be borne by the indemnified and the balance, if any, not 
exceeding the amount of this bond, shall be the amount due to 
the indemnified.” 


It is agreed that the net amount of losses on rated accounts 
covered by the policy amounts to $954.73, and the net amount 
of losses on unrated accounts that can be considered and enter 
into the adjustment and determination of liability is $3,000, mak- 
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ing the sum of $3,954.73 as the aggregate of the net covered and 
proven losses of the indemnified within the meaning of and dur- 
ing the term of the policy. 

As the agreed initial loss exceeds the aggregate amount of the 
net covered and proven losses ascertained under the provisions 
of the contract, there is no balance due to the indemnified under 
the policy in suit. 

We think that counsel are misled in construing the provisions 
of this policy because credit insurance is unlike most, if not all, 
other kinds of insurance, in that the insured had to carry an 
agreed initial loss before the indemnifying company is liable for 
any loss, and that, where such insurance is made or purports to 
be made to also cover losses incurred on unrated accounts, some 
provision has to be made limiting the terms under which losses 
on such unrated accounts can be considered in determining the 
proper amount of initial loss to be borne by the insured or else 
the premium to effect such insurance would be prohibitive. 

To answer the contention made by counsel in this case that 
the construction claimed by the indemnity company and herein 
given by this court is practically to deny the insured any insur- 
ance on unrated accounts, it is only necessary to say that under 
the particular facts in this case, if the insured did not have any 
insurance on unrated accounts, it results from the particular 
facts, and not from ambiguity in the terms of the contract. li 
Jung had shown a loss of $5,174.72 on rated accounts, he would 
be entitled to receive $3,000 on unrated accounts. 

On the admitted facts in this case, the verdict of the jury in 
the court below should have been directed for the indemnity 
company. 

The judgment is reversed, and the cause is remanded, with 
instructions to award a new trial. 





McCall vs. Bowen et al. 


McCALL vs. BOWEN. (No. 16,922.)* 
(Supreme Court of Nebraska.) 


MUTUAL COMPANY—INSOLVENCY—ASSESSMENT—ACTION— 
NATURE AND FORM. 

\n action by the receiver of a mutual insurance company, organized under 
chapter 46, Laws 1890, against the members to recover an assessment 
made by the court in order to pay the liabilities of the insolvent cor- 
poration, may properly be brought in a court of equity in the same 
manner as an action by the receiver of a stock corporation against 
its stockholders for a like purpose, and in such case summons may be 
issued out of the county in which the action is brought to any other 
county in the state in which a defendant resides or may be sum- 
moned. 


(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. § 71.) 


MUTUAL COMPANY—INSOLVENCY—ASSESSMENTS. 

Where the directors of such a corporation, before it was declared in- 
solvent, levied certain assessments which were invalid because not 
made in accordance with law, and which were afterwards set aside 
by the district court in the proceedings to wind up the affairs of 
such corporation, the cause of action against members for assess- 
ments made by the receiver under the direction of the court was not 
barred, although the invalid assessments were made more than four 
years before the latter. 


(For other cases, see Insurance, Cent. Dig. §§ 94-907; Dec. Dig. § 71.) 


* Decision rendered, April 20, 1912. 135 N. W. Rep. ror4. Syllabus 
hy the Court. 


WINTERBERG vs. BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN.* 


(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE. 


\n insurance certificate issued by a fraternal order recited that insured 
was entitled to all the benefits of the order, and that, in event of his 
becoming afflicted or sustaining the physical injuries or bodily ail- 
ments for which payment is provided in the constitution in force and 
in effect at the time, a liability against the order may arise therefor, 
and, having furnished the required proof, he shall be entitled to par- 
ticipate in the beneficiary fund. Held that, as the insured was charged. 
as a member of the order, with knowledge of its rules and regula- 
tions expressed in its constitution, and as the policy contained an 
express provision that the constitution might be changed at any time, 
the insured could recover for an injury only upon allegation and 
proof that he was entitled to recover under the provisions of the 
constitution in force at the time he sustained the injury and asserted 


* Decision rendered, May 21, 1912. 146 S. W. Rep. 1105. 
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his claim; and he was not entitled to recover for an injury, not 
included in the constitution, merely because the agent, at the time the 
certificate of membership was applied for, represented that he miglit 
recover for such an injury. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 





Life.] Brogi vs. Brogi. 
LIFE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


BROGI 
US. 
BROGI* 


INSURABLE INTEREST. 

One’s interest in his own life is insurable. 

(For oes cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. 
16. 


INSURABLE INTEREST. 


The Massachusetts courts will not hold invalid a life policy naming as 
beneficiary and as insured’s wife one to whom insured was married 
under ceremonies v’ lid everywhere, except in Massachusetts. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. 
§ 116.) 


INSURABLE INTEREST. 


In the absence of a showing that a life policy was intended as a wagering 
contract, it is not necessary that the beneficiary or assignee have an 
insurable interest. 


(For a cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 
114. 


Exceptions from Superior Court, Suffolk County; Frederick 
Lawton, Judge. 

Action by Annie Brogi, administratrix, against Mary Brogi, 
alias Mary Roache. Verdict for defendant, and plaintiff brings 
exceptions. Exceptions overruled. 


ARTHUR BERENSON and BERNARD BERENSON, both of Boston, 
for Plaintiff. 

F. J. Daccerr and Joun S. SiaTEr, both of Boston, for De- 
fendant. 

HAMMOND, J. 

[1] The policies being based upon the interest of the assured 
in his own life were supported by an insurable interest, and so 
far as respects this matter were valid. 

[2] The beneficiary named was “Mary E. Brogi, wife” of the 
assured. It is argued by the plaintiff that the defendant was made 
a beneficiary in her capacity as a wife and not as an individual; 
that she was .not the lawful wife of the assured and hence was 
not a legal beneficiary. But this position is untenable. The de- 


* Decision rendered, May 21, 1912. 98 N. E. Rep. 573. 
Vol. XLI.—78. 
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fendant had been through two marriage ceremonies with Brogi 
in the state of New York which, even if void here by reason of 
our statutes (R. L. c. 152 § 21; chapter 151, § 10), were never- 
theless valid in that state and hence valid everywhere except in 
this commonwealth. And while we may not recognize the validity 
of the marriage when she is here seeking the rights of a wife un- 
der our laws, we must not close our eyes to the fact that there 
has been a marriage ceremony between her and Brogi; that at 
the end of that ceremony they stood side by side as lawfully 
wedded husband and wife under the laws of the state of New 
York and of every other state except Massachusetts. See Whip- 
pen vs. Whippen, 171 Mass. 560, 51 N. E. 174. At the time the 
policies were procured the parties were living together as hus- 
band and wife in reliance upon the marriage ceremonies. In the 
interpretation of the language of the policy we are not to deter- 
mine whether in this state the beneficiary was the legal wife of 
the assured, but whether by the term “wife” he meant her; and 
there can be no doubt that he did. She was the person named as 
the beneficiary whatever may have been her relation to him. 


[3] It is next argued that the defendant not being recognized 
as the legal wife of the beneficiary had no beneficial interest in 
the life of the assured, and that consequently she was not a 
lawful beneficiary. It may well be doubted whether under the 
peculiar relation she sustained to her reputed husband she had 
not an insurable interest in his life. But we have not found it 
necessary to consider that question. 


Whether an assignee or a beneficiary must have an insurable 
interest in the life insured is a question upon which there is an 
irreconcilable conflict among the authorities. See, among other 
cases, Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924; Gilbert 
vs. Moose, 104 Pa. 74, 49 Am. Rep. 570; Russell vs. Grisby, 168 
Fed. 577, 94 C. C. A. 61; Gordon vs. Ware, 132 Fed. 444, 65 C. 
C. A. 580, 67 L. R. A. 550; Clark vs. Allen, 11 R. I. 439, 23 
Am. Rep. 496; Grisby vs. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 
56 L. Ed. —, and the cases therein respectively cited. For a 
collection of the cases, see, also, 57 Am. Dec. 95. The law in 
this commonwealth has been settled, and it is now held, in ac- 
cordance with what seems to be the great weight of authority, 
that in the absence of any evidence indicating that the transac- 
tion was intended as a wagering contract it is not necessary that 
the beneficiary or assignee should have an insurable interest. Mu- 
tual Life Ins. Co. vs. Allen, 138 Mass. 24, 52 Am. Rep. 245; 
Campbell vs. New England Mut. Life Ins. Co., 98 Mass. 381. 
There was no evidence in this case that a wagering transaction 
was intended by the parties. The validity of the designation of 
the beneficiary is not affected by her want of an insurable in- 
terest in the life insured. She was a legal beneficiary even if 
she had no insurable interest. 


[4] The evidence that the plaintiff while living with Brogi as 
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his wife was infected by him with a venereal disease was properly 
excluded as immaterial. 

The evidence’ as to the mental capacity of Brogi at the time 
the contracts were made was insufficient to warrant a finding that 
he was not capable of making those contracts. Nor was there 
any evidence of undue influence or fraud on the part of the de- 
fendant. 

Exceptions overruled. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM.’ 


LEONARD 


vs. 


JOHN HANCOCK MUT. LIFE INS. CO-* 


PROOFS OF DEATH—AGENCY OF MAKER—ACTION ON POL- 
ICY—EVIDENCE—ADMISSIONS OF BENEFICIARY. 


Where a beneficiary under a policy of life insurance either requested a 
doctor to execute a certificate of the death of the insured or ac- 
cepted such a certificate after made and mailed it to the insurer, 
she either constituted him her agent in the first instance or ratified 
the statements made, and his statements to the effect that the in- 
sured died from a disease for which he had treated her at a time 
negatived in the warranties of the insured’s application are, in an 
action on the policy, binding on the beneficiary as admissions. 


(Fog nt cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. 


Appeal from Municipal Court, Borough of Bronx, Second 
District. 

Action by Irene Leonard against the John Hancock Mutual 
Life Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed, and new trial ordered. 


Argued May term, 1912, before Seabury, Lehman, and 
Page, JJ. 


FrepDERIcK C. TANNER, of New York City, for Appellant. 
Leo R. Lawtor, of New York City, for Respondent. 


LEHMAN, J. 
The plaintiff is the beneficiary of a life insurance policy upon 
the life of one Bridget Bray. The application for insurance con- 
tained a representation that the deceased had consulted no phy- 


* Decision rendered, May 29, 1912. 135 N. Y. Supp. 564. 
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sician or had any ailment within five years of the date of the 
application, except that she had consulted a physician for grippe 
three years before. After the death of the insured, the benefi- 
ciary filed as proof of death a certificate from the attending 
physician stating that the immediate cause of the death of the 
insured was chronic nephritis and chronic hepatitis. After this 
certificate was filed, the defendant sent the beneficiary a blank 
certificate, also entitled, “Proof of Death,” with the request that 
she have it executed by a certain Dr. Chapman, who, it appears, 
had previously attended the insured. The beneficiary requested 
Dr. Chapman to execute this certificate and Dr. Chapman there- 
after filled in the blanks, verified the certificate, and returned it to 
the beneficiary, who filed it with the defendant. This certificate 
contains the statement that the afhant had on two occasions 
treated the insured for nephritis within two years of the sign- 
ing of the application. At the trial the defendant introduced in 
evidence this certificate over the plaintiff’s objection. The plain- 
tiff introduced no evidence to explain the statement by Dr. Chap- 
man, and objected to any testimony by him in regard to treatment 
of the deceased. The trial justice then rendered judgment against 
the defendant. 

If the statement in the certificate of Dr. Chapman is true, then 
the defendant has established its defense of breach of warranty. 
It has been repeatedly held that the statements contained in proofs 
of death are admissions made by the beneficiary, which, unless 
explained or contradicted, are binding on the beneficiary. Hanna 
vs. Connecticut Mutual Life Ins. Co., 150 N. Y. 526, 44 N. E. 
1099. The befieficiary, however, claims that this certificate cannot 
be considered an admission binding upon her because she had not 
constituted the physician her agent to make these admissions. In 
my opinion she not only made the physician her agent, but she 
ratified his authority by filing the certificate. There could be ne 
possible object in filing the certificate unless she intended the 
defendant to act upon its statements. The beneficiary, however, 
relies upon the case of Aldridge vs. A%tna Life Insurance Co., 
204 N. Y. 83, 97 N. E. 399, where the insurance company re- 
quested the beneficiary to obtain from a physician certain infor- 
mation and the beneficiary sent the letter to the physician, who 
answered it direct to the company, and a closely divided court 
held that the statements contained in the physician’s letter were 
not binding upon the beneficiary. The grounds of that decision 
are that the physician in making the admission was acting at the 
request of the company, and was therefore not the agent of the 
plaintiff, and that the beneficiary did not see the letter or know 
its contents until produced in court. In this case, however, ‘the 
physician made out the certificate at the request of the benefici- 
ary, and returned .the certificate to her, and the beneficiary then 
filed the certificate herself as part of her proofs. She is there- 
fore bound by the statements both because they were originally 
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made by her authorized agent, and because, by filing them, she 
made them her own admissions. 

Judgment should be reversed and a new trial ordered, with 
costs to appellant to abide the event. All concur. 


SUPREME COURT OF MISSOURI. 


HEAD 


Us. 


NEW YORK LIFE INS. CO-* 


CONTRACT—VALIDITY — FOREIGN COMPANY — COMPLIANCE 
WITH STATUTES. 

Rev. St. 1909, § 6946, provides that no policy of insurance issued by 
any life insurance company authorized to do business in Missouri 
shall after payment of three annual premiums be forfeited or 
become void by reason of nonpayment of premiums, but shall be 
subject to certain rules of computation. Section 3037 provides that 
a foreign corporation must have and maintain a public office or 
place in the state for the transaction of its business before it shall 
be permitted to do business therein, and shall be subjected to all 
liabilities, restrictions and duties imposed on corporations of a like 
character organized under the laws of the state. Section 3040 
provides for a penalty for failure to comply with the conditions 
of section 3037. Held, that these statutes are declaratory to, the 
public policy of the state in reference to the rights of a foreign 
insurance company to do business therein, and as such corporations 
can only contract within the limitations prescribed by the statutes, 
and can have no greater powers than local corporations, any stipu- 
lations in their contracts which are contrary to the regulations pro- 
vided are void. 


(For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.) 


CONTRACT—CONSTRUCTION—LAW WHICH COVERS—PLACE 
OF MAKING. 

No contract is executed until the last step essential to its binding effect 
has been taken, so that, where a contract of insurance stipulated 
that it should not be effective until actual payment to and accept- 
ance of the premium by the company or its authorized agent, it 
was a Missouri rather than a New York contract, though the policy 
was made out in New York, where the payment of the first pre- 
mium was made in Missouri. 

(For other cases, see Insurance, Cent. Dig. §§ 137-175; Dec. Dig. § 125.) 


FORFEITURE — EFFECT — STATUTORY PROVISIONS —CON- 
STRUCTION—APPLICABILITY TO NONRESIDENTS. 

As Rev. St. 1909, § 6946, which provides that no policies of insurance on 
life hereafter used by any life insurance company authorized to do 
business in the state shall after the payment of three annual pre- 
miums be forfeited or become void by reason of nonpayment of 


* Decision rendered, March 1, 1912. Rehearing denied, March 28, 
1912. 147 S. W. Rep. 827. 
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premiums, and providing rules of computation which shall apply in 
such cases, do not express any intention to make its provisions ap- 
plicable to residents of the state alone, such a restriction will not 
be read into the statute, and a citizen of another state making a 
contract of insurance in the state is entitled to the protection afforded. 


(For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.) 


CONTRACT—EFFECT OF SUBSIDIARY CONTRACTS. 


All subsidiary contracts made by the parties to an insurance contract 
are within the contemplation and purview of the original contract 
and cannot be treated as independent agreements, so that the rights 
of a party under the construction of a policy of insurance entered 
into in Missouri could not be altered by an agreement of the 
beneficiary on the making of a loan on the policy that it should be 
governed and controlled by the laws of the state of New York. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


ADJUSTMENT OF LOSS—PAYMENT UNDER POLICY—AC- 
CORD AND SATISFACTION. 

The payment or tender of a sum under a policy of insurance, which was 
less than the full amount of the unquestioned sum due, would not 
deprive the beneficiary of a right to prosecute a suit for the whole 
amount. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


PAYMENT—WAIVER BY BENEFICIARY. 

Though a beneficiary under a policy of insurance accepted the policy 
when returned to her after the making of a loan thereon and a 
failure to pay premiums due, with an indorsement that it should 
be taken as a certain amount of paid-up insurance, and filed it 
among the papers of the insured, such acceptance and retention 
will not waive her right to have a further sum to which she would 
be entitled under the policy, where she had no knowledge of her 
legal rights under the policy, had not transacted any of the busi- 
tiess in connection with it, nor done anything except to place the 
policy among the papers of the insured on its return. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


FORFEITURE—EFFECT OF STATUTES. 

Under Rev. St. 1909, § 6946, which provides for the application of a cer- 
tain portion of the value of a policy to the purchase of extended 
insurance upon a failure to pay premiums, where a policy on which 
there had been a default had a sufficient value to extend it for 
its full amount beyond the time of the death of the insured, and there 
was no waiver or loss of any rights thereunder by the beneficiary, 
a recovery of the entire amount of the policy, less a loan made 
thereon, was warranted. 

(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 

Graves and Ferriss, JJ., dissenting. 


In Banc. Appeal from Circuit Court, Jackson County; J. H. 
Slover, Judge. 
Action by Mary E. Head against the New York Life Insurance 


Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


LATHROP, Morrow, Fox & Moore, for Appellant. 
BorsForD, DEATHERAGE & CREASON, for Respondent. 
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Per CurIAM. 
The following opinion by Bond, C., delivered in division No. 1, 
is adopted as the opinion of the court in bane. All concur except 
Graves and Ferriss, JJ., who dissent. 
Bonn, C. 


Defendant is an insurance company incorporated in New York 
and duly licensed to do business in the state of Missouri, and for 
that purpose has established a branch office in Kansas City, Mo., 
Richard G. Head made an application at the Kansas City office of 
the defendant for two policies of $10,000 each upon his life, pay- 
able to his infant son, Richard G. Head, Jr. At the time he 
made this application, the assured, though born in Missouri, lived 
on his ranch in Wattrous, N. M., and was a citizen of that terri- 
tory. He maintained business interests in Kansas City, Mo., and 
was often there attending to the same. He gave the soliciting 
agent of the defendant a thirty-day note, payable to him person- 
ally, for an amount equal to the premiums of the two policies. 
Thereafter the defendant transmitted from its home office to its 
branch office in Kansas City a policy made out in accordance with 
this application dated April 3, 1894, for a twenty-year accumula- 
tion period and containing the usual stipulations, which, as far as 
necessary, will be specially adverted to in the opinion. After 
these policies had been received at its Kansas City office, they 
were handed over to the soliciting agent of defendant who deliv- 
ered them to Mr. Deatherage, the attorney of the assured, who 
placed them in his safe, where they remained until the assured 
returned at the date of maturity of the note and took up the note 
by drawing a draft upon the commission company in which he 
was a stockholder in Kansas City, Mo., which draft he gave to 
the soliciting agent in exchange for his note, and the soliciting 
agent turned it over to the cashier of the defendant in charge of 
its branch office in Kansas City. At this time the assured re- 
ceived his policies from Mr. Deatherage, who subsequently ar- 
ranged with the company that the future premiums payable 
thereon might be sent by the assured from his place of residence 
in New Mexico. This was done in most instances, though some 
of the subsequent premiums were paid at Kansas City. A few 
years thereafter the assured was appointed guardian of his in- 
fant son, and as such guardian and under proper authority from 
the court he assigned one of these policies, No. 599,590, to his 
daughter, Mary E. Head. Thereafter, to wit, April 3, 1904, upon 
application of Mary E. Head, in which the assured joined, the 
defendant made a loan of $2,270 on said policy under the terms 
of a loan agreement, which, as far as material, will be adverted 
to in the opinion. The assured defaulted in the payment of pre- 
miums on said policies due April 3, 1905, whereupon certain core 
respondence between himself and the beneficiary, Mary E. Head, 
and the defendant, took place with reference to the issuance of 
a paid-up policy computed as provided by the statutes of New 
York. This, as far as essential, will be referred to in the opin- 
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ion. Thereupon the policy in suit was returned to Mary E. Head 
in the summer of 1905 with an indorsement thereon that it stood 
as a paid-up policy for $89. Her father, the assured, died April 
8, 1906, and she brought this present action the 20th of Septem- 
ber, 1906, in two counts. In the first count she prayed judg- 
ment for the face value of the policy, less the loan indebtedness 
of $2,270, and 5 per cent interest thereon, claiming that she was 
entitled to that sum under the laws of Missouri. In the second 
count she prayed judgment on the same policy for the sum of 
$1,430, which she alleged was its paid-up value computed ac- 
cording to the statutes of Missouri after deducting the amount 
of the aforesaid note and interest. 

The defendant answered, denying the payment of any premi- 
ums on the policies after April 3, 1905, admitting its incorpora- 
tion and its license to do business under the laws of Missouri 
and its establishment of an office in Kansas City, Mo., for that 
purpose, and that it issued the two policies on the life of the as- 
sured; but, averring that at the time he applied for the same, he 
was and up until his death continued to be a citizen of Wattrous, 
N. M.; that his application was accepted in consideration of the 
agreement, statements, and warranties therein contained, which 
became a part of the contract embodied in the policies issued to 
him and which provided that the contract made by said policies and 
said application should be construed according to the laws of the 
state of New York. The answer set out the provisions of the 
policies as to the payment of premiums, as to the making of 
loans, and quoted sections of the New York statutes providing 
the rule and method for computing the paid-up value of policies 
which had lapsed after being in full force three full years, and 
it then set out the making of a loan to the beneficiary in the policy 
in suit on the 3d of April, 1904, and the deposit of the policy in 
suit as collateral security for that loan, and the making of a 
written loan agreement by the beneficiary, and its provisions, that, 
upon default of payment of the interest on said loan or a pre- 
mium on the policy, the defendant should have the right to con- 
tinue the said policy without further notice as paid-up insurance 
in accordance with the section quoted from the statutes of the 
state of New York, and averring that said policy did lapse for 
the nonpayment of a premium, and that defendant exercised its 
option and continued it as paid-up insurance for the sum of $89, 
and indorsed it to that effect and returned it to the plaintiff, and 
tendered that amount before the institution of this suit, and con- 
tinued a tender therefor in its answer. The defendant made a 
similar defense to the second count. 

Plaintiff adduced evidence tending to show that when Mary 
E. Head, the beneficiary of this policy, received it with the in- 
dorsement placed thereon by defendant, she had no knowledge 
whatever of her rights under said policy, either under the stat- 
utes of New York or the statutes of Missouri; that she never 
accepted the amount tendered her by the defendant. Plaintiff 
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adduced evidence tending to show that at the time defendant un- 
dertook to settle the policies, as hereinbefore stated, there was, 
according to the rule fixed by the statutes of Missouri (R. S. 
1889, § 5856), a balance due on said policy sufficient to furnish 
a single premium for temporary insurance for the full face 
value of the policy for several years after the death of the as- 
sured. Plaintiff also adduced evidence tending to show that, if 
the policy had been settled up and a paid-up policy reissued 
therefor according to the method and standard fixed by the stat- 
utes of Missouri (R. S. 1889, § 5857), the new policy would 
have been for a much larger sum than $89. 

The case was tried by the court without the intervention of a 
jury. At the request of plaintiff and over the objection and ex- 
ception of defendant, the court gave the following declarations of 
law “(1) The court instructs the court sitting as a jury that, 
on the uncontradicted facts of the case as they appear from the 
evidence, the policy of insurance in this action was and is a 
Missouri contract governable by the laws of Missouri in force 
at the time of the issuance of said policy, and not governable by 
the laws of the state of New York. (2) The court instructs the 
court sitting as a jury that on the facts shown in the evidence in 
this case the plaintiff is entitled to recover, and that the issues 
should be found in favor of plaintiff. (3) The court instructs 
the court sitting as a jury that the policy sued on was kept alive 
by the laws of Missouri to a time subsequent to the death of 
Richard G. Head, Sr., by the net value of said policy at the time 
of his default in 1905, and that plaintiff is entitled to a finding 
and judgment against defendant for the amount of said policy, 
or $10,000 less the sum of $2,270, with interest thereon at 5 
per cent per annum from April 3, 1905, to July 6, 1906, and less 
also the further sum of $425, with interest thereon compounded 
at 6 per cent from April 3, 1906, to July 6, 1906, and after so 
computing interest on said three last sums and the principal and 
interest of said sums are added together, then deduct the total 
amount of said three sums from said $10,000, and then the court 
sitting as a jury should compute interest at 6 per cent per 
annum on such balance of $10,000 so obtained from July 6, 1906, 
to the day of this finding and judgment, and the sum stated in 
the finding and judgment should be the amount of the principal 
and interest of such balance.” And thereupon rendered judg- 
ment in favor of plaintiff for $7,476.21. 

After the overruling of his motion for a new trial and in ar- 
rest, defendant appealed to this court and assigns for error the 
giving of the foregoing instructions and the refusal of a decla- 
ration of law requested by it that plaintiff was only entitled to 
recover the tender made in the answer, and that the contract 
contained in the loan agreement fixed the amount of plaintiff's 
recovery. 

[1] 1. It is insisted for appellant that the status of the parties 
and the transactions between them culminating in the contract of 
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insurance make it the duty of this court to apply to it that inter- 
pretation and effect which it would have under the statutes of 
New York, pleaded in the answer of a defendant. As a basis 
for this position, defendant alleges, first, that the contract of in- 
surance was not executed at defendant’s business office in Kan- 
sas City, Mo., but was completed at its home office in New York 
City; second, that, even if the contract had been made in Mis- 
souri, it would not be available to plaintiff since the assured was 
not a citizen of that state when the contract was entered into. 
Unless one or the other of these reasons can be sustained, the 
contention of appellant resting on them must be denied. It has 
been repeatedly ruled in this state since the enactment of section 
5856 et seq. of the Revision of 1889 (now R. S. 1909, § 6946), 
and the Act of 1891 (Session Acts 1891, p. 75), R. S. 1899, §§ 
1024 and 1026 (now R. S. 1909, §§ 3037, 3040), that foreign 
insurance companies admitted to carry on their business 
in this state can only contract within the limits prescribed 
by our statutes, and that, in the conduct of the business 
under the license granted by this state, they “shall be subject 
to all the liabilities, restrictions, and duties which are or may 
be imposed upon corporations of like character, organized un- 
der the general laws of this state, and shall have no other or 
greater powers.” The effect of these decisions is to write into 
every insurance contract made by a foreign insurance company 
so licensed in this state all of the provisions of the statutes of this 
state appurtenant to the making of such contract, and which 
define and measure the reciprocal rights and duties of the parties 
thereto. These statutes are declaratory of the public policy of 
this state and inhibit the doing of the business of insurance in 
this state by any corporation contrary to their regulations by 
annulling all the stipulations which offend the provisions of the 
statutes. Horton vs. Insurance Co., 151 Mo. 604, 52 S. W. 356; 
Smith vs. Insurance Co., 173 Mo. 329, 72 S. W. 935; Burridge 
vs. Insurance Co., 211 Mo. 158, 109 S. W. 560; Cravens vs. In- 
surance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 
Am. St. Rep. 628; Insurance Co. vs. Cravens, 178 U. S. 389, 
20 Sup. Ct. 962, 44 L. Ed. 1116; Whitfield vs. Insurance Co., 
205 U. S. 489, 27 Sup. Ct. 578, 51 L. Ed. 895; affirming Keller 
vs. Insurance Co., 58 Mo. App. 557. 

[2] 2. The first inquiry is, Where was the contract expressed 
by this policy made? The only thing done by the assured when 
he applied for this policy was to fill out a blank form of applica- 
tion and deliver it to the branch office of defendant at Kansas 
City, Mo., and to hand a note or duebill at thirty days, payable 
to the soliciting agent individually for an amount equal to the 
premiums to be charged for the policies. This application was 
sent to New York, and a policy in accordance therewith, based 
on the agreements therein contained, was returned to defendant’s 
Kansas City office, and by one of its officers in charge handed 
over to the soliciting agent who delivered it to the lawyer of the 
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assured (whose office was in the building occupied by defend- 
ant). When the assured returned to Kansas City at the ma- 
turity of his note, he gave a draft on a commission firm engaged 
in business there, in which he was a stockholder, for the amount 
of the note, took up the note, and the draft was turned over to 
the cashier of the defendant. On this trip the assured received 
his policy from his attorney. The soliciting agent had no power 
whatever to alter, modify, or agree to any terms or provisions of 
the contract of insurance. This is expressly set forth in the 
policy itself, and was positively stated by the soliciting agent in 
his cross-examination. The note which he took from the as- 
sured was not payable to defendant, and there is no evidence in 
this record that defendant’s managing officers knew of its ex- 
istence until it was paid. The application upon which the policy 
was issued contained an express agreement that the policy should 
not be in force until “actual payment to and acceptance of the 
premium by said company or its authorized agent.” The un- 
disputed facts show that the company never received any pay- 
ment of premium for this policy until the assured returned to 
Kansas City and made the payment, as has been stated. It was 
this act of payment upon which the completion and validity of 
the policy contract was made to depend by the express written 
agreement of the assured, upon faith of which the policy itself 
recites it was issued. Clearly, therefore, there was no contract 
binding on the defendant until it had gotten this stipulated pre- 
mium. The rule is elementary that no contract is ever executed 
until the last step essential to its binding effect has been taken. 
In this case the initial and consummate stages of formation of 
the contract were begun and ended at Kansas City, Mo.; there 
the application was made; there the contract was delivered; and 
there the premium was paid upon which its obligation depended. 
Hence it was in all respects a Missouri contract when thus 
formed, and must be construed by the laws of this state, unless 
the citizenship of the assured in New Mexico precludes him from 
the benefit of the law of the state in which his contract was 
actually made. 

[3] 3. In its regulatory statutes affecting the business of life 
insurance within its borders, the state of Missouri designed to 
illustrate and enforce its policy of wholesale control over the 
conduct of a calling which might otherwise be carried on in an 
unjust and oppressive manner. The need of insurance facilities 
is widespread if not universal. So important is this to the wel- 
fare and protection of the public that advanced thinkers are 
asking for governmental action in the matter of affording in- 
surance for life and insurance for aged workingmen of the 
community, and governmental action in that respect has been 
taken in England, Germany, Austria, and Switzerland. The im- 
portance of this subject has deeply impressed the Legislature 
and the courts of this state, and is aptly shown by the utterances 
of this court in Smith vs. Insurance Co., supra, at page 340 of 











1254 Insurance Law Journal Vol. 41. [Aug., 1912, 


173 Mo., at page 938 of 72 S. W., where Valliant, C. J., said: 
“Our law deems the subject of life insurance one that requires 
especial attention. * * *”’ Adding further: “There is a 
great deal of technical learning in the subject of life insurance, 
and our lawmakers have proceeded on the theory that the average 
man who takes out a policy on his life is not equal in skill and 
learning in the technicality of that subject to the experienced 
officers of the insurance company, and for that reason have 
written into such contracts some provisions which the parties 
to them cannot avoid.” These motives have induced the Legis- 
lature to enact and make it the duty of the courts to enforce the 
statutes of this state which prescribe, in some measure, the terms 
of any contracts and the defense thereto which a corporate in- 
surer of lives can make in the transaction of its business in this 
state under a license granted and containing the limitations pre- 
scribed by our laws. There is nothing in the words of the 
statutes on these topics which tends to show that they were to be 
operative only in cases of contracts made with citizens of this 
state, and that they were intended to be inoperative on con- 
tracts made here with any other persons properly in this state 
who are capable of contracting and do enter into contracts in 
this state. This contention of counsel for appellant loses sight 
of the fact that it was the purpose of the Legislature by these 
restrictions to prevent the making of contracts in this state in 
violation of its laws and to the injury of the general public. 
[4] The laws of a state are made for the benefit and protection 
of all persons, whether citizens, inhabitants, transients, visitors, 
or sojourners who are properly within its borders, unless other- 
wise declared. The prime object of these statutes was to compel 
insurance companies to enter into fair and equitable contracts. 
The power to impose these restrictions as a condition for doing 
business in this state is too well established to be questioned at 
this late day. Whitfield vs. Insurance Co., 205 U. S. 489, 27 
Sup. Ct. 578, 51 L. Ed. 895, affirming Keller vs. Insurance Co., 
58 Mo. App. 557. It was not intended that these checks upon 
insurance contracts should be released if the assured who entered 
into a contract in this state in violation of these statutes was not 
at the time a citizen of the state. If that intention could be sup- 
plied by construction, then it would happen that much of the 
business of a licensed insurance company would be conducted 
in this state in utter defiance of the very statutory restrictions 
imposed as a condition of its entrance. In the case at bar the 
defendant has a branch office in a great city on the western limits 
of this state which is frequented by throngs of visitors and 
traders from the surrounding states. If the defendant might 
make contracts in Kansas City ‘with all persons not shown to be 
citizens of Missouri in violation of the law under which it 
was admitted to do business in this state, then it would neces- 
sarily result that the chief end of the regulating statutes would 
be thwarted, and defendant would be permitted to use a situs 
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secured in this state for the purpose of making contracts in ac- 
cordance with its laws for the wrongful purpose of making con- 
tracts in violation of its laws. 

[5] We do not think we should inject in these statutes words 
(not inserted by the Legislature) showing that they are appli- 
cable only when citizens of this state are affected. It is not a 
proper judicial function to import language into the body of a 
legislative enactment not necessarily required in order to ac- 
complish the purpose of the act. To do this in this case would 
defeat the objects of the act and open the door to many of the 
evils which the statute sought to correct. We therefore rule 
that these acts were intended for the benefit and protection of 
all persons lawfully in Missouri and who obtained contracts of 
insurance there from a company licensed to make such contracts 
only in accordance with the laws of this state, and that these 
statutes are available for the protection of any such persons, 
though not citizens of Missouri, so contracting in this state. 
We therefore overrule the contention that the Legislature had an 
unexpressed purpose to exclude strangers within our gates from 
the protection of our laws. 

[6] 4. It is next insisted by counsel for appellant that, con- 
ceding the contract expressed in the policy in suit is construed 
and governed by the laws of Missouri in vogue at the time it 
was formed, and that it was formed originally in Missouri, yet 
inasmuch as the present beneficiary in 1904 entered into a loan 
agreement whereby she borrowed from the defendant $2,270, 
and wherein she agreed that the policy in question should be 
governed and controlled by the laws of the state of New York, 
that such loan agreement constituted a new and valid contract 
which precluded the present beneficiary from any other redress 
under the policy in suit than she would be entitled to if it had 
been settled in accordance with the laws of New York. We 
cannot concur in this view. It is not an open question in this 
state that all subsidiary contracts made by the parties to an in- 
surance contract are within the contemplation and purview of 
the original contract, and are not to be treated as independent 
agreements. This being so, they are inefficacious to alter, change, 
or modify the rights and obligations as. they existed under the 
original contract of insurance. Burridge vs. Insurance Co., 
supra; Smith vs. Insurance Co., supra. 

[7] 5. It is next contended by counsel for appellant that the 
$89, which the evidence tended to show was the amount of a 
paid-up policy, after deducting from the value of the policy in 
suit all the indebtedness for loans or premiums is all plaintiff 
is entitled to receive, for the reason that she requested, in con- 
junction with her father, that this policy might be settled out 
on that basis. We have held that this policy by original legal 
intendment was a Missouri contract and to be wholly governed, 
construed, and controlled by the laws of this state, and that it is 
neither modified nor altered by the written agreement entered 
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into at the time of the loan made in 1904. It necessarily follows 
that neither the tender nor payment (if it had been received) 
of the $89 would preclude the beneficiary from enforcing her 
rights under this contract according to the laws of Missouri if 
the $89 was not all of the sum unquestionably due her at the time. 
In other words no tender nor payment of any sum less than the 
full amount of an unquestioned indebtedness will bar the party 
from prosecuting a suit for the entire amount due. Wetmore vs. 
Crouch, 150 Mo. 671, 672, 682, 683, 51 S. W. 738; Riley vs. 
Kershaw, 52 Mo. 224; Swofford Dry Goods Co. vs. Goss, 65 
Mo. App. 55. 

[8] Neither can it be urged that the $89 tendered to plaintiff 
before and by this suit as the full amount of a paid-up policy 
under the New York law, and the fact that the policy was re- 
turned to her with that indorsement and retained for some 
months until after the death of her father, be held to operate as 
a waiver of any rights to which she was otherwise entitled. 
Waiver is always a question of intention and rests upon a full 
knowledge of all the material facts on the part of the person 
against whom the defense is interposed. In the case at bar there 
is no evidence that the present beneficiary had any knowledge or 
information whatever of her rights under the contract in suit 
as fixed by the statutes and laws of Missouri, and hence there 
is no evidence that she should have intended to abandon the 
enforcement of such rights. She never accepted the amount ten- 
dered her nor did any act other than to place the policy when it 
was returned with the aforesaid indorsement among her father’s 
gh where it remained until he died some months afterwards. 

he evidence clearly shows that the whole business relating to 
this insurance had been done by him, and that she had left the 
matter entirely in his hands without knowledge or inquiry or the 
ascertainment of her rights until after his death, when she 
brought the present action to enforce them. 

[9] There was ample evidence adduced on the trial tending to 
show that, under the section of the statute providing for the ap- 
plication of a certain proportion of its value to the purchase of 
extended insurance, this policy had a value sufficient to extend 
it for the full amount beyond the death of the assured. 

The declaration of law, therefore, given by the learned trial 
judge predicating plaintiff’s right to recover the full amount of 
the policy under the statutes of Missouri, after making the proper 
deductions, was correct, and the judgment herein is affirmed. 

Brown, C., concurs. 
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SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 


SMITH 
vs. 


TRAVELERS’ INS. CO.* 


LIFE INSURANCE—WARRANTIES—BREACH—EVIDENCE. 


A breach of warranty in a health policy, stipulating that insured has not 
consulted a physician within five years, is not established by the 
certificate of a physician, attached to an application by insured to 
the board of education of a city for leave of absence with pay, 
reciting that insured’s illness within five years was influenza and 
tonsiliti8, in the absence of any evidence that insured consulted the 
physician for purpose of treatment. 


(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


LIFE INSURANCE—WARRANTIES—BREACH—EVIDENCE. 


A warranty in a health policy, stipulating that insured has not been dis- 
abled and has not received medical attention within five years, must 
be construed in the light of the purpose of the warranty to convey to 
insurer knowledge of all serious disabilities from which the applicant 
for insurance has suffered during the past five years, and the warranty 
has no reference to a temporary illness resulting from influenza and 
tonsilitis, though insured, in an application to the board of education 
of a city for leave of absence with pay on account of illness, described 
the illness as “serious personal illness,” and though he subsequently 
expressed his opinion that such illness was the forerunner of a sub- 
sequent illness. 


—_ os cases, see Insurance, Cent. Dig. §§ 681-690, 604-606; Dec. Dig. 
201. 


LIFE INSURANCE—WARRANTIES—BREACH—EVIDENCE. 


Whether warranties in a health policy, stipulating that insured had not 
been disabled nor received medical attention within the past five years, 
were violated, so as to defeat a recovery on the policy, held, under 
the evidence, for the jury. 


- ony cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


Appeal from City Court of New York, Trial Term. 

Action by Abraham Smith against the Travelers’ Insurance 
Company. From a judgment for defendant, rendered in the City 
Court of the city of New York, plaintiff appeals. Reversed, and 
new trial ordered. 


Argued April term, 1912, before Seabury, Guy, and Gerard, JJ. 


Morrison & ScuiFF, of New York City (Jacob R. Schiff, of 
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Guy, 

The plaintiff herein appeals from a judgment imate te 
complaint in an action brought to recover under a policy of health 
insurance issued by defendant to plaintiff against disability by 
disease. The policy provides that “for the term of continuous 
disability during which the plaintiff shall independently of all 
other causes be necessarily confined to the house, and totally 
disabled and prevented by bodily disease, not excepted under such 
policy, from performing any and every kind of duty pertaining 
to his occupation,” he is to receive a weekly indemnity of $25. 

Plaintiff proved that in November, 1910, after the policy was 
issued, he was taken ill with a nervous disease and totally dis- 
abled for the term of twenty-seven and one-half weeks. The 
answer contains a general denial, and a separate defense of the 
breach of three warranties made by plaintiff at the time of the 
issuance of the policy. These warranties are as follows :— 

“L,. I am in sound condition mentally and physically. * * * 
I have never had, nor am I now suffering from or subject to, 
* * * any bodily or mental infirmity or deformity, except 
as herein stated.” 

“O. I have not been disabled, nor have I received medical or 
surgical attention, within the past five years.” 

“P. Last physician consulted was none in five years.” 

On cross-examination of plaintiff, it developed that in May, 
1909, prior to the issuing of the policy of insurance by defendant 
to plaintiff, plaintiff made a written application to the department 
of education for a leaVe of absence, with pay, on account of 
his absence from school work from May 10 to May 21, 1909, 
in which application he stated that he was away on account of 
“serious personal illness.” Attached to the application was the 
certificate of d physician that plaintiff’s illness was influenza and 
tonsilitis. Plaintiff testified that he did not know or remember, 
at the time the policy was issued, of this illness in May, 1909. 
Defendant also introduced in evidence a letter, admitted to have 
been written by the plaintiff to the district superintendent of 
schools in May, 1910, in which he stated that his record of at- 
tendance, prior to May, 1909, was good, and that the fifteen 
days’ absence in May, 1909, was but a forerunner of the illness 
from which he suffered from November, 1909, to May, 1910. 

Plaintiff, in ‘rebuttal, stated that the nature of his illness in 
May, 1909, was that he had a severe cold and that he was worried, 
that his throat was very sore, that he found difficulty in talking, 
and that he had a running nose and a cold in the head. His 
physician testified that what he meant by the certificate that 
plaintiff’s illness was influenza and tonsilitis was :— 

“‘srippe’ or a ‘cold.’ We generally call it ‘la grippe.’ The 
nature of the tonsilitis that I spoke of generally goes with the 
grippe. It consisted of a redness of the throat and little follicles 
in the tonsils. The tonsilitis was simply the result of the cold. 
I don’t remember whether I examined him. He did not call me 
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to examine him. I don’t remember whether I examined him. I 
was at the house during the day and treated his wife, and he com- 
plained of having a bad cold; but I don’t remember having ex- 
amined him or having prescribed for him. I certified in the 
paper to what I saw from the visit to his home.” 

At the close of plaintiff’s case, on this evidence, the learned 
trial justice dismissed the complaint, holding that the application 
made to the department of education, and the certificate attached 
thereto, established a violation of warranties O and P of the 
policy. 

[1] It is clear that this certification by the physician, without 
an examination of the plantiff, and in the absence of evidence 
that the plaintiff consulted him for the purpose of being treated 
by him as a physician, established no violation of warranty P. 

[2] As to warranty O, “I have not been disabled nor have I 
received medical or surgical attention within the past five years,” 
this warranty must be construed in the light of the purpose 
for which it was made, viz., to convey to the assurer full knowl- 
edge of all serious disabilities from which the person applying 
for insurance has suffered during the previous five years. Un- 
less it is to be assumed that the business of health insurance is 
conducted solely for the profit of the insurance companies, with- 
out any corresponding possibility of benefit on the part of the 
assured, it cannot be supposed that the warranty had reference 
to any such temporary illness as the evidence shows the plaintiff 
suffered in the month of May previous to the issuing of the 
policy. Though in his application to the board of education the 
plaintiff described it as a serious personal illness, that is but an ex- 
pression of his opinion, not from a medical point of view, or the 
point of view of obtaining insurance, but as a compliance with cer- 
tain established rules of the department of education regulating 
the pay of its employees. There is no evidence that the disease 
was of a nature which seriously disabled him, or such as left any 
serious effects having a bearing upon the purpose and meaning of 
the policy. His subsequently formed, and subsequently expressed, 
opinion, in May, 1910, that the illness of May, 1909, was the 
forerunner of the illness in November, 1909, is also but an ex- 
pression of opinion of one not an expert, and having no proba- 
tive value or force. 

In Cushman vs. United States Life Ins. Co., 70 N. Y. 72, the 
Court of Appeals says :— 

“In construing contracts, words must have the sense in which 
the parties used them; and to understand them as the parties 
understood them, the nature of the contract, the objects to be 
attained, and all the circumstances must be considered. By the 
questions inserted in the application, the defendant was seeking 
for information bearing upon the risk which it was to take, the 
probable duration of the life to be insured. It was not seeking 
for information as to merely temporary disorders or functional 
disturbances, having no beaiing upon general health or contin- 
Vol. XLI.—79. 
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uance of life. Colds are generally accompanied with more or less 
congestion of the lungs, and yet in such a case there is no dis- 
ease of the lungs which an applicant for insurance would be 
bound to state. * * * Inconstruing a policy of life insurance, 
it must be generally true that, before any temporary aliment can 
be called a disease, it must be such as to indicate a vice in the 
constitution, or to be so serious as to have some, bearing upon 
general health, * * * or such as according to common un- 
derstanding would be called a disease.” 


This is no reason why this same principle should not apply in 
construing the policy of health insurance. The purpose of the 
questions which the assured is required to answer does not con- 
template that he shall establish, before he can enter into such 
a contract of insurance, that he has never suffered from any 
temporary illness or slight disability. As before intimated, if 
such construction is to be placed upon health policies, it would 
be the duty of the state to forbid the making of such policies. 
They would be in fact but traps for the unwary, from which the 
insured could derive no possible benefit. 


In the case of Bancroft vs. Home Benefit Association of New 
York, 120 N. Y. 20, 23 N. E. 999, 8 L. R. A. 68, the same 
learned court say :— 


“It is insisted by the counsel for the defendant that, if the in- 
jury was considered serious at the time, it is one which must be 
mentioned in reply to the interrogatory. * * * But there 
are grave and obvious difficulties in this construction. The ac- 
cidents resulting in personal injuries, which, at the moment, are 
considered by the parties serious, are so very numerous that it 
would be almost impossible for a person engaged in active life 
to recall them at the age of forty or fifty years, and if the failure 
to mention all such injuries must invalidate the policy, very few 
would be sustained. * * * If the party gets over the injury 
completely without leaving any ill consequences in a few days, 
it is clear that the serious aspect of the case was not a true one.” 


[3] The court further holds that it was for the jury to decide, 
under all the circumstances of the case, whether there was a vio- 
lation of the warranty. In holding, as matter of law, that the 
application made by the plaintiff to the department of education, 
and the certificate of the physician attached thereto, constituted 
a violation of warranties O and P of the policy, the learned 
trial justice committed serious error. It is doubtful whether, in 
the light of the explanations given by the plaintiff as to the 
circumstances under which the application and certificate were 
made, these facts, unsupported by further evidence on the part 
of the defendant, would constitute any defense to plaintiff’s 
cause of action; but, in any event, it was error to hold that, as 
matter of law, the evidence established a breach of warranty 
on the part of the plantiff. 


The judgment must therefore be reversed, and a new trial 
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ordered, with costs to the appellant to abide the event. All 
concur. ‘ 


0g 


UNITED STATES CIRCUIT COURT OF APPEALS. 


ErcHTH Circuit. 


SUPREME LODGE OF FRATERNAL UNION OF AMERICA 
vs. 


LIGHT. (No. 3,598.)* 


MUTUAL BENEFIT INSURANCE—CONTRACT—ASSENT OF 
POLICYHOLDERS TO FUTURE CHANGES IN LAWS. 


A member of a fraternal beneficial organization who accepts membership 
subject to such by-laws and rules as the Supreme Lodge may there- 
after adopt is bound by any reasonable legislation thereafter adopted. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUTAL BENEFIT INSURANCE CONTRACT—EFFECT OF 
AMENDMENTS OF CONSTITUTION. 


Where the constitution of a fraternal beneficial order prohibited its 
members from engaging in the occupation of saloonkeepers, barten- 
ders, or manufacturers of intoxicating liquors, a subsequent amend- 
ment providing that any member who should “enter upon the manu- 
facture or sale of malt, spirituous or vinous liquors to be used as 
a beverage in the capacity of proprietor, stockholder, agent or em- 
ployee” should forfeit all rights as a member, either social or bene- 
ficial, was germane and reasonable, and binding upon an existing 
member, whose contract was expressly subject to such by-laws or 
rules as might thereafter be adopted by the Supreme Lodge. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


(Mutual benefit insurance contracts as affected by subsequent provisions 
and amendments of charter, constitution or by-laws, see note to 
Supreme Council A. L. H. vs. Champe, 63 C. C. A. 285.) 


In error to the Circuit Court of the United States for the 
District of Utah. 

Action at law by Lillian Light against the Supreme Lodge of 
the Fraternal Union of America: Judgment for plaintiff, and 
defendant brings error. Reversed. 


Before Sanborn and Adams, C. JJ., and Wm. H. Munger, D. J. 


Cuaries L. ALLEN, B. M. WEBsTER, and ALLEN T. SANFORD, 
for Plaintiff in Error. 
Epwarp B. CrircHtow and Wiiiram J. Barrerte, for De- 


fendant in Error. 
ApaMs, C. J. 


This was a suit by a beneficiary named in a benefit certificate, 
* Decision rendered, March 14, 1912. 195 Fed. Rep. 903. 
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issued in 1898 by the Supreme Lodge of the Fraternal Union of 
America to John Pawlas, a member of one of its constituent 
subordinate lodges. He died in 1908 After having paid all assess- 
ments made against him during his lifetime. The defense was 
that in 1906 Pawlas engaged in the business of selling malt liq- 
uors to be used as a beverage, and continued to do so during the 
balance of his life, in violation of a prohibition in that particular 
contained in an amendment to the constitution of the Supreme 
Lodge which was adopted in 1902. The defendant offered to 
return to plaintiff an amount of money equal to all assessments 
paid by Pawlas during his lifetime. 

The question is whether Pawlas, whose membership and bene- 
fit certificate antedated the amendment of 1902, was subject to 
its provisions. His original certificate issued in 1898 reads as 
follows: “This certificate issued by the Supreme President and 
Supreme Secretary of the Fraternal Union of America, by its 
authority, witnesseth: That Frater John Pawlas, a member of 
Sego Lodge No. 138, located at Ogden, Utah, is, while in good 
standing in this fraternity, entitled to participate in its benefit 
fund to the amount of twenty-four hundred dollars, which shall 
be paid at his death to Lillian Pawlas (wife) by its Supreme 
Lodge, subject to all the conditions named in this certificate and 
the provisions contained in its constitution, and liable to for- 
feiture if said Frater shall not comply with said provisions and 
conditions, laws and such by-laws and rules as are or may be 
adopted by the Supreme Lodge or the Local Lodge of which he 
is a member.” The amendment adopted in 1902, so far as ap- 
plicable to this case, reads: ‘Should any member who now is 
or who shall hereafter become a member of this order, hereafter 
enter upon the manufacture or sale of malt, spirituous or vinous 
liquors, to be used as a beverage, in the capacity of proprietor, 
stockholder, agent or employee, * * * he shall ipso facto 
forfeit all rights as a member of this Order either social or 
beneficial, and his certificate shall thereby become absolutely null 
and void. * * *” Whatever other questions may arise, it 
is clear, we think, that Pawlas by the acceptance of his certificate 
actually agreed to be bound by any by-laws or rules which the 
Supreme Lodge might thereafter adopt. 

It is argued that his agreement in this respect related only 
to his social status as a frater or member of the lodge, and did 
not empower the Supreme Lodge to legislate so as in any manner 
to affect his business relation with the lodge; that is, his insur- 
ance contract. But we are unable to discover any such limita- 
tion to the scope of his agreement. By clear and unequivocal 
language contained in the certificate which he received he agreed 
that, not only his right to membership, but his right to participate 
in the benefit fund of the lodge, should be subject to any by-laws 
or rules which the Supreme Lodge might thereafter adopt. We 
think this is so clear as to require no attempt at demonstration. 

The question most debated is whether his agreement to be 
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subject to future legislation empowered the Supreme Lodge by 
such legislation to prohibit him from engaging in the sale of 
malted liquors to be used as a beverage. In other words, did 
such legislation impair a vested right? Counsel for plaintiff in- 
voke the decision of this court in the case of Knights Templars’ 
& Masons’ Life Indemnity Co. vs. Jarman, 44 C. C. A. 93, 104 
Fed. 638, as authority for their contention. We there held that 
the legislative acts of private corporations are presumptively in- 
tended to operate prospectively only, and that, when such an act 
would change the contracts made by its outstanding certificates 
by reducing the amounts payable thereon, it would impair the 
obligation of the existing contracts, and the presumption that the 
amendment was intended to act prospectively only would be in- 
dulged. This doctrine may well be conceded, but it has no ap- 
plicability to the present case. There is in this case no attempt 
to reduce the amount of indemnity which the company had 
promised to pay in the event of the death of the member, and 
thereby lessen the value of his policy. 

They also call attention to the case of Mathews vs. Modern 
Woodmen of America, 236 Mo. 326, 139 S. W. 151, where it was 
held that, if an amended law impairs the substantial property 
rights of the member in his insurance contract, it would be in- 
operative. This general proposition need not be disputed; but 
that case went off on a construction of two provisions of the 
policy which the court held, when taken together, permitted a 
forfeiture only when the death resulted from engagement in the 
prohibited occupation, and is no authority for plaintiff’s present 
contention. Many other cases are also cited by them announcing 
the propositions stated in Knights Templars’ & Masons’ Co. vs. 
Jarman, supra, that subsequent legislation, reducing the amount 
promised to be paid or otherwise materially affecting the enforce- 
ment of the substantial right secured to a member by his original 
contract, is an invasion of vested rights and inoperative. They 
also call attention to the cases of Tebo vs. Supreme Council of 
Royal Arcanum, 89 Minn. 3, 93 N. W. 513, Barnett vs. Grand 
Lodge A. O. U. W., 63 Misc. Rep. 429, 117 N. Y. Supp. 125, 
and Ayers vs. Order of United Workmen, 188 N. Y. 280, 8¢ 
N. E. 1020, and other cases cited in them which seem to sustain 
their contention in this case. But they are not in harmony with 
prevailing authority as we shall presently demonstrate and do not 
commend themselves to our favorable consideration. 

[1] We think the true rule is this: That a member of a fra- 
ternal beneficial organization who accepts membership, subject 
to such by-laws and rules as the Supreme Lodge may thereafter 
adopt, is bound by any reasonable legislation thereafter adopted. 
The following authorities sustain this proposition: Hall vs, 
Western Travelers’, etc., 69 Neb. 601, 96 N. W. 170; Head 
Camp, etc., vs. Woods, 34 Colo. 1, 81 Pac. 261; Court of Honor 
vs. Hutchens, 43 Ind. App. 321, 82 N. E. 89; Union Benev. 
Society vs. Martin, 113 Ky. 25, 67 S. W. 38; Daughtry vs. 
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Knights of Pythias, 48 La. Ann. 1203, 20 South. 712, 55 Am. 
St. Rep. 310; Pain vs. Société St. Jean Baptiste, 172 Mass. 3109, 
52 N. E. 502, 70 Am. St. Rep. 287; Dornes vs. Supreme Lodge, 
etc., 75 Miss. 466, 23 South. 191; Supreme Council, American 
Legion of Honor, vs. Adams, 68 N. H. 236, 44 Atl. 380; Tisch 
vs. Protected Home Circle, 72 Ohio St. 233, 74 N. E. 188; Cham- 
bers vs. Supreme Tent, etc., 200 Pa. 244, 49 Atl. 784, 86 Am. St. 
Rep. 716; Eversberg vs. Supreme Tent of Maccabees, 33 Tex. 
Civ. App. 549, 77 S. W. 246; Fugure vs. Mutual Society of St. 
Joseph, 46 Vt. 362; Loeffler vs. Modern Woodmen of America, 
100 Wis. 79, 75 N. W. 1012; Supreme Lodge K. of P. vs. La 
Malta, 95 Tenn. 157, 31 S. W. 493, 30 L. R. A. 838; Louisa 
Moerschbeacher vs. Royal League, 188 Ill. 9, 59 N. E. 17, 52 L. 
R. A. 281; Supreme Commandery, etc., vs. Ainsworth, 71 Ala. 
436, 46 Am. Rep. 332; O’Neil vs. Supreme Council, 70 N. J. Law, 
410, 420, 57 Atl. 463, 1 Ann. Cas. 422. 

[2] The question, therefore, is: Whether the amendment of 
1902 was a reasonable exercise of the power reserved in the con- 
tract as originally made with Pawlas. The original constitution 
in force when Pawlas became a member contained provisions 
prohibiting members from engaging in the occupation of saloon 
keepers or bartenders or manufacturers of intoxicating liquors. 
The amendment of 1902 was therefore germane to provisions of 
the constitution in force when Pawlas became a member, and 
which it is conceded were obligatory upon him. The original 
constitution disclosed a general policy and purpose to prohibit 
the members of the lodge from engaging in the occupation of 
manufacturing or selling intoxicating liquors. It limited the pro- 
hibition, however, to saloon keepers, bartenders, and manufac- 
turers. To engage in manufacturing or selling intoxicants was 
from the beginning regarded as an exposure to temptation and 
danger prejudicial to health and longevity which the lodge would 
not insure against. The amendment recognized the wisdom of 
this general policy, and carried the prohibition a little further. 
The manufacture and sale of malt, spirituous, or vinous liquors 
as a beverage was an exposure of the person engaged in them to 
a less degree of danger perhaps than keeping a saloon or tending 
a bar, but it is obviously an exposure to the same general char- 
acter of risk. There was nothing radically new in the amend- 
ment of 1902. It was not inconsistent with existing provisions 
of the member’s contracts, but in substantial accord with them. 
Such an amendment, therefore, was within the reasonable con- 
templation of a member who agreed to be subject to all amend- 
ments. 

Not only is this true, but we think the amendment was the 
exercise of a power calculated to promote the general welfare of 
all the members and particularly calculated to qualify and enable 
the Supreme Lodge to fully and scrupulously perform the con- 
tract as actually made with its members. 

Occupations unknown twenty years ago are frequently offering 
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themselves to members of fraternal organizations, and many of 
them, like aviation for instance, are extremely dangerous, and so 
extrahazardous as to practically prohibit any one engaged in them 
from securing life insurance on any safe and recognized plan. 
Entering upon them by members at will would necessarily im- 
peril, not only their own, but all other members’, prospects of 
ultimately receiving their promised benefits. It is said the chief 
object of these fraternal organizations is to provide reliable in- 
surance for its members at a low cost. Could anything more 
effectually defeat this object than the unrestrained employment 
in extrahazardous, uninsurable occupations? The wisdom, there- 
fore, of reservation of control over occupations of its members 
within reasonable bounds, is apparent. It destroys no right and 
impairs no obligation. Its natural and inevitable effect is to pro- 
mote the welfare of all the members and enhance the ability of 
the organization to pay its promised indemnity. 

The Supreme Lodge, vested with the power to determine 
whether a given occupation should be prohibited, has deemed 
engagement in selling malt liquors to be used as a beverage as 
one of that kind. The unusual temptation and perils attending 
that occupation, as commonly recognized, preclude any claim 
that its prohibition is not an exercise of a just and reasonable 
discretion. 

The judgment must be reversed, and the cause remanded, with - 
directions to grant a new trial; and it is so ordered. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtH DEPARTMENT 


McCLELLAND 
vs. 


MUTUAL LIFE INS. CO. or New Yorx.* 


AVOIDANCE OF POLICY FOR BREACH OF CONDITION— 
WAIVER. 


Though a policy of life insurance provided that it should not take effect 
unless at the time of the payment of the first premium the applicant 
should be in good health, where an agent of the company accepted 
such payment with full knowledge of the facts of an illness of the 
applicant as they were known to the attendant physician at the time, 
there was a waiver of the condition which would prevent the avoid- 
oo of liability of the death of the insured thereafter from such 
illness. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 
* Decision rendered, May 22, 1912. 135 N. Y. Supp. 735. 
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ACTION ON POLICY—BURDEN OF PROOF. 


Where, in an action on a policy of life insurance, the plaintiff produced 
the policy in evidence, and proved the payment of the first premium 
and compliance with the terms of the policy in respect to proofs 
of death, a prima facie case was established without affirmative 
proof that he was in good health at the time of the payment of the 
first premium, as required by the policy, and the burden was then 
on the defendant to show that the policy had been avoided by the 
condition of the insured’s health at that time. 


~ ~~ cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
.) 


ACTION ON POLICY—DIRECTION OF NONSUIT—FAILURE 
TO PROVE TENDER OF PREMIUMS PAID. 

Where, in an action on a policy of life insurance, the defendant sought 
to avoid the policy on the ground that the insured was not in good 
health at the time of the payment of the first premium, and pleaded 
a tender of the premium paid, renewing the offer, a nonsuit at the 
close of plaintiff's evidence was improper, as there was then no 
proof of the tender, without which there would be an estoppel to 
claim that there was no contract. 


-~ a cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


Appeal from Trial Term, Onondaga County. 

Action by Alice W. McClelland against the Mutual Life In- 
surance Company of New York. From a judgment of nonsuit, 
plaintiff appeals. Reversed, and new trial ordered. 


— before McLennan, P. J., and Spring, Kruse, Robson, 
and Foote, JJ. 


A. C. Stevens, of Syracuse, for Appellant. 

WuitE, CHENEY, SHINAMAN & O’NEILL, of Syracuse, for 
Respondent. 

Foote, J. 

The action is upon a policy of life insurance payable to plaintiff, 
issued upon the life of her husband, Eugene R. McClelland, for 
$1,000, dated January 12, 1910. McClelland made a written ap- 
plication for this policy on January 12th, when he was in good 
health. It was delivered on January 17th and the first premium 
paid on the next day. On the 12th, after signing the application, 
McClelland went to New York City from his home in Syracuse, 
and returned on the evening of the 14th, ill with a cold and grippe. 
He was put to bed, a physician summoned, and did not again 
leave his house. His death occurred on February 17th. 

[1'} Defendant’s local agent at Syracuse who had secured the 
application called at McClelland’s store on Saturday the 15th, 
with the policy ready for delivery, and was then informed that 
McClelland was at home ill with what was thought to be a slight 
attack of the grippe. He called again on Monday, the 17th, and 
was again informed to the same effect. He then delivered the 
policy to a clerk in McClelland’s employ at his store, who put it 
in McClelland’s safe, where it remained until after his death. 
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This clerk promised to, and did, secure McClelland’s check for 
the first premium on the following day, the 18th, and the agent 
called at McClelland’s store on that day and received the check. 
He was then informed that McClelland was still ill and confined 
to his house in bed with the grippe, but that his physician did not 
consider the illness serious. Pneumonia developed which the 
physician discovered early in February. Inflammation or de- 
generation of the muscular tissues of the heart followed, which 
was the immediate cause of death. This inflammation was pre- 
ceded by gradually developing broncho-pneumonia, also described 
as atypical pneumonia because lacking some of its usual features, 
such as lung involvement. Although the presence of pneumonia 
had not been discovered by the attending physician on January 
18th, he testified upon the trial that in his opinion, based upon the 
subsequent history of the case, McClelland was suffering from 
atypical pneumonia on that day. 

The application for the policy which McClelland signed con- 
tained the following :— 

“All the foregoing statements and answers and all those that I 
make to the company’s medical examiner in continuation of this 
application are true, and are offered to the company as an in- 
ducement to issue proposed policy, which I hereby agree to ac- 
cept and which shall not take effect unless and until the first pre- 
mium shall have been paid during my continuance in good health 
and unless also the policy shall have been issued during my con- 
tinuance in good health.” 

This application was subsequently attached to and became a 
part of the policy contract. 

It was the claim of plaintiff at the trial that the delivery of 
the policy and the acceptance of the first premium by defendant’s 
agent, with knowledge that McClelland was ill at home, was a 
waiver of the condition that it should not “take effect unless 
and until the first premium shall have been paid during my con- 
tinuance in good health and unless also the policy shall have been 
issued during my continuance in good health.” 

A nonsuit was granted at the close of plaintiff’s case, the 
trial court holding that, although the agent may have had power 
to bind the company by waiver, the evidence did not show that 
the agent had knowledge or notice that McClelland had the serious 
illness, pneumonia, which he in fact had. 

The policy contained these provisions :— 

“This policy and the application herefor, copy of which is 
endorsed hereon or attached hereto, constitute the entire contract 
between the parties hereto.” 

And :— 

“Agents are not authorized to modify this policy or to extend 
the time for paying a premium.” 

Plaintiff urges that the nonsuit was erroneous because the 
acceptance of the first premium with notice that McClelland was 
ill was a waiver of the condition of the policy and estopped the 
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company from claiming that it did not go into effect, and for 
this plaintiff relies principally upon Ames vs. Manhattan Life 
Ins. Co., 40 App. Div. 465, 58 N. Y. Supp. 244, affirmed 167 
N. Y. 584, 60 N. E. 1106, on the opinon of Barrett, J.; Benjamin 
vs. Palatine Ins. Co., 80 App. Div. 260, 80 N. Y. Supp. 256, 
affirmed 177 N. Y. 588, 70 N. E. 1095; Stewart vs. Union Mutual 
Life Ins. Co., 155 N. Y. 257, 49 N. E. 876, 42 L. R. A. 147; 
Wood vs. American Fire Ins. Co., 149 N. Y. 385, 44 N. E. 80, 
52 Am. St. Rep. 733. In the Ames case the agent who delivered 
the policy and received the first premium was informed that 
Ostermoor, the insured, was ill at home. The agent made no 
attempt to ascertain the nature and extent of this illness. Oster- 
moor was, in fact, ill in bed with a fatal illness, from which he 
died four or five days later. It appears from the record that 
Mr. Justice Lawrence in his charge to the jury instructed them 
that, when the agent delivered the policy at Ostermoor’s place 
of business, he was told that Ostermoor was at home sick. He 
inquired what was the matter with him, and was told by the 
person he inquired of that he did not know, thereupon he de- 
livered the policy and accepted the premium. The jury were 
further instructed, as follows :— 

“Now, gentlemen, I charge you, if you believe that, you may 
find the condition that Ostermoor should be in good health at 
the time of the delivery of the policy, or else that it should have 
no inception, was waived. If you believe that with knowledge of 
the fact that Ostermoor was at home ill Zimmerman (the agent) 
neglected to go into particulars to ascertain as to what was the 
matter with Ostermoor, that was a matter with which this plaintiff 
has nothing to do, unless you find that he fraudulently concealed 
the information from Zimmerman.” 

The correctness of this charge was sustained in the Appellate 
Division and by the Court of Appeals. 

In the case at bar the agent made similar inquiries in respect to 
McClelland, and was informed that he was at home ill with a cold 
and the grippe, and that the illness was not considered serious. 
This information was correct according to the then understanding 
of the physician and the family. Here the agent acted upon this 
information, delivered the policy, and received the premium. 
McClelland was then, as was the insured in the Ames case, at 
home and in bed with a fatal illness. In each case the agent knew 
of the illness, and, if the act of the agent in the Ames case is to 
be binding upon the company as a waiver, it would seem that a 
like result must follow here, for the agent undertook to take the 
risk for his company, knowing that McClelland was ill. There 
was no concealment or misrepresentation as to the seriousness 
of the illness, and no one at that time considered it serious or 
dangerous. As the agent in the Ames case acted without knowl- 
edge that the insured in that case was dangerously ill and was 
held to have thereby waived the condition of the policy for his 
company, it would seem that the same result must follow here, 
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and that, if the authority of the Ames Case has not been over- 
thrown, the trial court erred in holding that there was no waiver 
because the agent did not have knowledge or notice that McClel- 
land’s illness was in fact pneumonia, although not so known or 
understood by any one at the time. Moreover, in the Ames case, 
the court was asked by counsel for the insurance company to 
charge the jury, as follows :— 

“The delivery of the policy by Zimmerman did not constitute 
a waiver on the part of defendant of any agreement that there 
should be no contract of insurance until a policy should be is- 
sued and accepted during the good health of the insured, as there 
is no evidence that Zimmerman was aware previously to or at 
the time of the delivery of the policy of the truth or actual facts 
concerning Ostermoor’s condition of ill health.” 

The court’s ruling upon this request was as follows :— 

“Zimmerman was not aware apparently, gentlemen, of the 
nature of the disease with which Ostermoor was suffering, but 
he had been told that he was ill at home or sick at home. There- 
fore I decline to charge that without that modification.” 

Other requests presenting the same question in different form 
were made and refused, by which the trial court distinctly took 
the position that the delivery of the policy and the acceptance of 
the premium was a waiver of the condition in reference to good 
health, although the agent had no knowledge or notice that the 
illness was of a serious character. The exceptions to these 
refusals were urged before the Court of Appeals as grounds for 
reversal of the judgment at considerable length upon the briefs 
of counsel for the insurance company, and the decision of that 
court affirming the judgment necessarily went to the extent of 
holding that it was not necessary for the agent to be advised of 
the serious character of the illness to accomplish a waiver. 

It is urged by the respondent that the Ames case is no longer 
to be followed as an authority in view of the later decision of the 
Court of Appeals in Russell vs. Prudential Ins. Co., 176 N. Y. 
178, 68 N. E. 252, 98 Am. St. Rep. 656. In that case the agent 
undertook to waive the condition of the policy to the effect that it 
should not take effect until after the payment of the first pre- 
mium. The agent gave credit for the first premium, and the 
insured was killed in an accident during this term of credit and 
before the premium was actually paid. We think there was no 
intentional departure from the rule in the Ames case. It appears 
from the opinion that the case was distinguished from prior de- 
cisions of that court dealing with waivers of various kinds in 
insurance cases, and especially the cases where waivers had been 
predicated upon “knowledge. of the agent before issuing the 
police that property was subject to mortgage or other lien, that 
the title was in a third person, that there was other and undis- 
closed insurance, or various conditions which would render the 
policy void, by its terms, if the company were not chargeable 
with the knowledge of its agent, by reason of information im- 
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parted to him by the insured during the preliminary negotia- 
tions.” 

The Russell Case was decided in October, 1903. The case of 
Northern Assur. Co. vs. Grand View Bldg. Ass’n, 188 U.S. 308, 
22 Sup. Ct. 133, 46 L. Ed. 213, decided in January, 1902, was 
not referred to in the opinion. The Supreme Court of the United 
States in that case review in extenso the authorities dealing with 
the power of agents of insurance companies to waive conditions 
of policies, particularly conditions which affect the inception 
of the insurance contract, and criticise the rule prevailing in the 
Ames and other New York cases. Nevertheless in Benjamin vs. 
Palatine Ins. Co., 80 App. Div. 260, 80 N. Y. Supp. 256, Mr. 
Justice Willard Bartlett, writing for the Appellate Division in the 
Second Department, held that the New York rule as declared in 
Wood vs. American Fire Ins. Co., 149 N. Y. 382, 44 N. E. 80, 
52 Am. St. Rep. 733, and other cases, must be followed by our 
courts, notwithstanding the views of the Supreme Court of the 
United States in the Northern Ins. Co. Case. The Benjamin 
Case arose upon a fire insurance policy containing a provision 
that it should be void if, with the knowledge of the insured, fore- 
closure proceedings should be commenced, etc. It appeared that 
foreclosure proceedings had been commenced more than a year 
before the policy was issued, but that the agent writing the 
policy had knowledge of the pendency of these proceedings, and 
it was held that his knowledge was the knowledge of the com- 
pany and a waiver of the condition. The Benjamin Case was 
subsequently affirmed without opinion in the Court of Appeals, 
177 N. Y. 588, 70 N. E. 1095. 

It must be held, therefore, that the Court of Appeals does not 
consider the Russell Case as a departure from the rule of its 
former decisions, including the Ames Case, and that it intends 
to adhere to that rule, notwithstanding the contrary views of 

the Supreme Court of the United States. 

’ [2] We are also of opinion that the learned trial justice was 
in error in requiring plaintiff to assume the burden of showing 
that McClelland was in good health within the meaning of the 
policy at the time the first premium was paid. The plaintiff pro- 
duced the policy and put it in evidence, proved the payment of 
the first premium and compliance with the terms of the policy 
in respect to proofs of death, and rested. Thereupon defendant, 
in moving for a nonsuit, took the position that the burden was 
upon the plaintiff to show that McClelland was in good health at 
the time the policy was issued and the first premium paid. The 
court so ruled and the plaintiff was required to give her evidence 
upon that subject. We think the plaintiff made a prima fgcie 
case by proving the issuance and delivery of the policy and the 
payment of the first premium together with compliance with the 
terms of the policy in respect to proofs of death, and that the 
burden then rested with the defendant to show that the policy 
did not take effect on account of McClelland’s condition of health. 
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We think the plaintiff was prejudiced by this ruling, for, had 
the evidence upon that subject been presented as a part of de- 
fendant’s case, no doubt it would have required submission to 
the jury, under proper instructions, of the question as to whether 
McClelland was in good health within the meaning of the policy 
at the time the first premium was paid. 

[3] There is another ground upon which it must be held that 
the nonsuit in this case was erroneous. The defendant had 
pleaded in its answer that it had tendered to plaintiff the pre- 
mium received by its agent from McClelland, and the answer 
alleged “and the defendant now renews the said offer.” But, 
as the nonsuit was granted at the close of plaintiff’s case, there 
was no proof of any such tender and the record does not show 
any offer to return the premium. Hence, upon the present 
record, the defendant is in the attitude of retaining the premium 
paid to its agent and still claiming that the insurance contract 
never took effect. If the defendant retained the premium paid, 
after knowledge of all the facts, it would be estopped from 
claiming that there was no contract. Hence, in my view of the 
case nonsuit was improper. 

The judgment must be reversed and a new trial ordered, with 
costs to the plaintiff to abide the event. All concur. 


COURT OF APPEALS OF KENTUCKY. 


MASONIC LIFE ASS’N or WEsTERN NEW YorRK 
US. 


ROBINSON.* 
LIFE INSURANCE—REPRESENTATIONS. 


Where insured stated in his examination that he had never previously 
been rejected for insurance, and it appeared that he had been three 
times rejected, and that the insurer would have rejected him save 
for the false statement, that statement will, under Ky. St. § 639, 
providing that all statements or descriptions in any application for 
a policy of insurance shall be deemed representations and not war- 
ranties, and that no misrepresentations, unlesss material or fraudu- 
lent, shall prevent recovery, bar recovery, regardless of whether the 
insured’s answer was made in good faith. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


LIFE INSURANCE—KNOWLEDGE OF AGENT. 


Where the soliciting agent and medical examiner of a beneficial asso- 
ciation caused an applicant for a life policy to falsely answer ques- 
tions in the application by improperly stating their scope, the insurer 


* Decision rendered, June 14, 1912. 147 S. W. Rep. 882. 
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is estopped from relying on those misrepresentations to defeat re- 
covery on the policy. 


(For oy cases, see Insurance, Cent. Dig. §§ 1837, 1866, 1868; Dec. Dig. 
§ 724.) 


LIFE INSURANCE—AGENTS. 

An agent who solicits life insurance and the physician who acts as the 
medical examiner of a beneficial association are both agents of the 
association, and can bind it within the respective scope of their em- 
ployment, despite a stipulation in the certificate that such agents 
and examiners are to be considered agents of the applicant. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


LIFE INSURANCE—WAIVER. 


Where a beneficial association, with knowledge of the insured’s false 
answers to certain questions in the application, continued to de- 
mand and accept payment of premiums, it cannot, on the death of 
insured, defeat recovery by setting up the falsity of those answers. 


(For other cases, see Insurance, Cent. Dig. § 1869; Dec. Dig. § 724.) 
LIFE INSURANCE—BY-LAWS. 


Under direct provisions of Ky. St. § 679, by-laws referred to in a_bene- 
fit certificate are not admissible in evidence against the beneficiary, 
unless attached to the policy. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from Circuit Court, Jessamine County. 

Action by Lizzie P. Robinson against the Masonic Life Asso- 
ciation of New York. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded, with directions. 


Harry D. WiL.tAMs, of Buffalo, N. Y., and Samuet M. WIL- 
son, of Lexington, for Appellant. 

E. B. Hoover, of Nicholasville, and E. H. Garruer, of Har- 
rodsburg, for Appellee. 

CARROLL, J. 

On the 29th day of September, 1902, the appellant life asso- 
ciation issued to Sleet P. Robinson a policy of insurance upon 
his life for the sum of $2,000, payable to his wife, the appellee. 
In October, 1909, Sleet P. Robinson died, and, the association 
refusing upon proper proof and demand, to pay the insurance, 
the appellee brought this action to recover the amount due by 
the terms of the policy, and upon a trial before a jury a verdict 
was returned in her favor; and it is of the judgment on this 
verdict that the appellant association complains. A reversal is 
asked upon grounds: First, the failure of the trial court to direct 
a verdict in its favor upon the conclusion of the evidence; sec- 
ond, for error in not granting it a new trial, on the ground that 
the verdict was flagrantly against the evidence. 

For defense to the suit, the association set out in an answer 
and amended answer that the policy was issued “in consideration 
of and in reliance upon the representations and agreements made 
in the application,” and that it was provided in the application, 
which was attached to and made a part of the policy, that: “If the 
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said party to whom this certificate is issued shall fail to pay the 
sum to be paid by him as aforesaid, or if any misrepresentations, 
untrue or fraudulent statements, have been made in his applica- 
tion for membership in said association, * * * or if he in 
any other manner fails to comply with the conditions of the by- 
laws of the association, then this agreement shall cease and be of 
no effect and all claims of whatever nature, beneficial or other- 
wise, arising under this certificate shall be forfeited. * * * 
It is fully understood that the person soliciting or taking this ap- 
plication, if other than a general officer of the association, and also 
the medical examiner, shall be the agents of the applicant as to all 
statements and answers in this application. * * *” 

It was also averred that in the by-laws referred to in the ap- 
plication it was provided that: “Any person who shall make any 
untrue or fraudulent statements, or conceal any fact regarding 
his health, habits, or otherwise, in his application for membership 
in this association, shall forfeit the use and benefit of the associa- 
tion all payments made by him or rights of membership and all 
benefits, rights or equities arising out of his connection with the 
association.” 

It was further averred that Robinson was required to answer 
certain printed questions stated in the application, and to sign the 
application and file the same with the association, which he did, 
and that upon the statements made by Robinson in the applica- 
tion, together with the medical examination accompanying the 
application, the association, in accordance with its usual course of 
business, determined whether the application should be received, 
and the applicant insured, or not. It was also averred that one 
of the questions asked by the association in the application for in- 
surance was, “Has any physician ever given an unfavorable opin- 
ion upon your life, as to insurance or otherwise?” To which 
question Robinson answered, “No.” ‘That another question in the 
application was: “Has your application for insurance ever been 
rejected ? ———— If so, name all companies?” ‘To the first part 
of which question he answered, “No.” That another question 
propounded in the application was: “Have you ever had any 
of the following diseases: * * * Diseases of the kidneys?” 
And to this question in reference to diseases of the kidneys, the 
applicant answered, “No.” That another question in the appli- 
cation was, “By what doctor have you ever been treated during 
the last five years?” To which the applicant answered, “None.” 

The answer then proceeded to state that, “prior to the making 
out of the the application, Robinson had previously made ap- 
plications for insurance to the Mutual Life Insurance Company 
of Springfield, Mass., the Washington Life Insurance Company of 
New York City, and the Michigan Mutual Life Insurance Com- 
pany of Detroit, Michigan, and in each instance his application 
for insurance had been rejected by said companies, and in the 
case of each and all of said rejections an unfavorable opinion 
upon the life of the applicant, Robinson, as to insurance or other- 
wise had been given by the physicians making an examination of 
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the applicant for such insurance, or by some physician whose duty 
it was to pass upon such applicant for insurance.” 

It further averred that within five years next before the mak- 
ing of the application Robinson had consulted and had been un- 
der the treatment of a doctor or a physician, and that he died of 
a disease of the kidneys, and that it was because of indications of 
this disease that his application was rejected in the companies to 
which he applied for insurance. It further averred that, “rely- 
ing upon the statements and representations made by Robinson, 
and believing same to be true in his application for said certificate 
or policy of insurance, it accepted said application and issued said 
policy, when, had defendant known or been informed of the 
truth concerning the matters hereinbefore specifically mentioned, 
it would have declined said application and refused to have is- 
sued any insurance thereon. Defendant further says that, be- 
cause of the misrepresentations and untrue statements in the 
answers made in the application for membership in this associa- 
tion by Robinson, said contract of insurance was by the express 
terms thereof avoided, and all obligations upon this defendant 
were fully discharged and satisfied, and there now no longer 
exists upon the defendant, under said certificate or policy of in- 
surance, any liability whatsoever.” 

In a reply and amended replies, it was averred, in substance, 
that when the application was made and being written the appli- 
cant was advised and told by the agent, who was then acting as 
the agent of the company and not the applicant, that the question, 
“Has your application for insurance ever been rejected?” had 
reference only to whether the applicant had ever been rejected by 
the company he was then making application to, and that he so 
understood the question, and that the answer, “No,” was written 
by the agent after thus explaining the meaning of the question. 
It was also, in substance, averred that the physician who ex- 
amined the applicant, and who, in making the examination and the 
medical report, was acting as the agent of the company, had at 
the time full knowledge, independent of any answers the ap- 
plicant might then make, of the present and past condition of his 
health, and that the answers as to the past and present condition 
of his health relied on in defense of the suit were suggested by 
the physician, or made from his knowledge of the health of the 
applicant, and not upon information furnished by the applicant. 
It further also, in substance, averred that the association, before 
or soon after it issued the policy, obtained full information, in- 
dependent of the application and medical report, of the truth or 
falsity of each of the answers made in the application and medical 
report, and that after obtaining this knowledge it continued to 
demand and collect the regular premiums, and demanded and col- 
lected some of them after the death of the insured; that when it 
demanded and collected these premiums it knew then, as well as 
it knew when it relied on the falsity of the answers in the ap- 

plication and medical report to defeat the collection of the policy, 
that the answers relied on to defeat the policy were false. It was 
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further averred that by reason of the fact that the answers re- 
lied on to defeat the collection of the policy in the medical report 
and the application were made, or induced to be made, by the 
agent of the company, and by reason of the further fact that, 
with knowledge of their falsity, it continued to demand and re- 
ceive premiums, it waived its right to and was estopped to rely 
upon the untruth of the answers to defeat the collection of the 
olicy. 

. 7; much of these replies as set up these estoppels, a general 
demurrer was sustained. 

On the trial of the case, the association proved, without con- 
tradiction, that in 1894 Robinson applied to the Massachusetts 
Mutual Life Insurance Company for insurance, and his applica- 
tion was rejected ; that in 1896 he applied to the Washington Life 
Insurance Company, and his application was rejected; and that in 
1898 he applied to the Michigan Mutual Life Insurance Com- 
pany, and his application was rejected. It was further shown that 
in 1899, and in other years, Robinson was treated for rheuma- 
tism. It was also the uncontradicted evidence that, if the associa- 
tion had known of the previous rejections of Robinson and the 
fact that he had symptoms of kidney trouble and rheumatism, his 
application would not have been accepted. The only evidence on 
behalf of appellee was that made by the widow of the insured, 
who was the beneficiary in the policy, and her brother, both of 
whom testified in substance, that when the application was made 
the condition of the health of the insured was good, and that he 
‘had not been treated by any physician for five years before that 
time. 

With the evidence in this condition, the court instructed the 
jury, in substance, that if they believed that Robinson was asked 
and answered the following question: “(a) Has any physician 
given an unfavorable opinion upon your life, as to insurance or 
otherwise?” To which question he answered, “No.” (b) “Has 
your application for insurance ever been rejected?” To which he 
answered, “No.” (c) “Have you ever had any disease of the kid- 
neys?” To which he answered: “No.” (d) “By what doctor have 
you been treated during the last five years?” Towhich he answered, 
“None.” (e) “Have you ever had rheumatism?” To which he an- 
swered: “Yes; * * * at times I have had slight rheumatic symp- 
toms in the knee joints ; doesn’t inconvenience me”—and that these 
answers, or any of them, were substantially untrue, and that the 
company, acting reasonably and naturally in the course of its 
business, would not have accepted the application or issued the 
policy if the truth had been stated, they should find for the com- 
pany, although Robinson may have believed them to be true, or 
may not have intended to deceive the company. 

[1] On the issues made by the pleadings, after the averments 
of the replies, before mentioned, had been eliminated, the in- 
structions presented in a concise and admirable manner the law 
of the case. But looking at the issues in the case as they were 
presented to the jury, together with the evidence, we think the 

Vol. XLI.—80. 
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motion of the appellant for a peremptory instruction at the con- 
conclusion of all the evidence should have been sustained. It was 
shown, without contradiction, that the insured had, previous to 
his application to the appellant association been rejected by three 
insurance companies, and that if the appellant had known of 
these rejections, or any of them, it would not have issued the pol- 
icy sued on. 

Section 639 of the Kentucky Statutes provides that “All state- 
ments or descriptions in any application for a policy of insurance 
shall be deemed and held representations and not warranties; 
nor shall any misrepresentation, unless material or fraudulent, 
prevent a recovery on the policy.” Under this statute, we have 
held that a statement as to rejections by other companies is mate- 
rial to the risk, and, if false, is sufficient to avoid the policy, when 
it is shown by the uncontradicted evidence, as in this case, that 
the company would not have issued the policy, had it known of 
the rejections; and this is so whether the insured, at the time of 
making the application, remembered or had in mind the fact of 
previous applications and rejections or not, and without regard 
to whether his answer was, or not, made in good faith, and 
without any intention to deceive. Blenke vs. Citizens’ Life Ins. 
Co., 145 Ky. 332, 140 S. W. 561; Western & Southern Life Ins. 
Co. vs. Quinn, 130 Ky. 397, 113 S. W. 456; Provident Savings 
Life Assurance Society vs. Dees, 120 Ky. 285, 86 S. W. 522, 2 
Ky. Law Rep. 670; Provident Savings Life Assurance Society 
vs. Whayne, 131 Ky. 84, 93 S. W. 1049, 29 Ky. Law Rep. 160.. 

[2] Coming, now, to the question as to the correctness of the 
ruling of the trial court in sustaining the demurrer to the re- 
plies, we think the court committed error. If the answers in the 
application, as stated in the replies, were written by the agent 
representing the insurance company, who took the application, 
and this agent advised the applicant that the question, “Has 
your application for insurance ever been rejected?” had ref- 
erence to the application in the company to which application was 
then being made, and it was so understood by the insured, and 
the answer, “No,” was made in good faith, and without any in- 
tention to deceive, the company cannot. avail itself of the falsity 
of this answer to defeat the policy. And so, if the answers in 
the medical report were written by a physician employed by the 
insurance company, who was acting as its agent in making the 
examination, and the answers so written by the physician and 
agent were made from his knowledge, or were suggested by him, 
or the applicant, while acting in good faith and without any in- 
tention to deceive, was induced by the misleading statements or 
suggestions of the physician to make false answer, the company 
cannot rely on the falsity of the answers to defeat the policy. 
And, if the company, after having received knowledge and infor- 
mation that the material answers in the medical report, or in the 
application, or any of them, were untrue, continued to demand 
and accept payment of premiums from the insured, it will be es- 
topped from relying upon the falsity of the answers to defeat 





Life.] Masonic Life. Ass'n of W. N. Y. vs. Robinson. 1277 


the policy. Mutual Life Ins. Co. vs. Daviess, 87 Ky. 541, 9 
S. W. 812, 10 Ky. Law Rep. 577; Wright vs. Northwestern 
Mutual L. Ins. Co., 91 Ky. 208, 15 S. W. 242, 12 Ky. Law Rep. 
850; Prudential Ins. Co. vs. Cummins, 44 S. W. 431, 19 Ky. Law 
Rep. 1770; Manchester Assurance Co. vs. Dowell, 80 S. W. 207, 
25 Ky. Law Rep. 2240; German Ins. Co. vs. Yellow Poplar 
Lumber Co., 84 S. W. 551, 27 Ky. Law Rep. 105; Continental 
Ins. Co. vs. Thomason, 84 S. W. 546, 27 Ky. Law Rep. 160. 

[3] The agent who solicits insurance and the physician who, 
acting as agent of the company, examines the applicant are each, 
within the scope of their respective employments, the agents of 
the insurance company, and not the agents of the applicant. And 
if the answers in the application or in the medical examination are 
in fact made by the agent or the physician, or by his direction or 
suggestion, and not by the applicant, the company cannot avoid 
the obligation of its contract, upon the ground that in some 
material respects the answers were false, if the applicant acted 
in good faith, and without any intentior® to deceive. It will be 
estopped to rely upon the acts of its agent to defeat a contract 
that it authorized them to assist in perfecting and procuring. 
Nor can it avoid the force of this rule by inserting, as was here 
done, in the policy that the agent or the physician acts as the agent 
of the insured in taking the application or in making the medical 
examination, as such a statement in the policy is, generally speak- 
ing, in direct variance with the actual facts. As a rule to which 
there are few exceptions, the insurance company selects its own 
agents to solicit insurance, without consulting or advising with 
the public or the particular person whose application is sought. 
And when such an agent undertakes to solicit insurance, it is idle 
to say that he is acting as the agent of the person whose insur- 
ance he solicits. The company knows; as does every one else, that 
insurance agents are the agents of the insurance company, and not 
the agents of the person whose insurance they solicit. What we 
have said with reference to agents applies with equal force to the 
physicians appointed by the company to make the medical exam- 
ination and report. These physicians are in no manner agents of 
the applicant ; they are not selected or designated or in any way 
controlled by him. And when an insurance company appoints 
and selects agents or medical examiners, and these agents or 
medical examiners, acting for the company, make, or induce the 
applicant to make—when he is acting in good faith, and without 
any intention to deceive—misleading or false answers in the ap- 
plication or medical report, the company will not be permitted to 
defeat a recovery upon a policy issued on the faith of these state- 
ments, upon the ground that they were material and false, when 
they were in fact made, not by the applicant, but by one of its 
agents. 

[4] Nor should an insurance company, after having knowledge 
and information that the application or the medical examiner’s 
report contains false answers to material questions that would 
ordinarily cause the rejection of the risk and defeat the collec- 
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tion of the policy, be allowed thereafter to demand and collect 
premiums, and then rely upon these false answers to avoid the 
payment of the policy. When an insurance company has infor- 
mation of this character, in justice to the insured and in the 
honest conduct of its business, it ought to at once notify the 
insured of the facts in its possession and advise him that his pol- 
icy is canceled, or take such action as may be necessary and 
proper to inform the insured of the condition of his policy and his 
relation to the company. It would be manifestly unfair to permit 
an insurance company, with full possession of facts that it in- 
tended to rely on to defeat the collection of the policy whenever 
it matured, to continue to demand and receive from the insured 
premiums as if his policy was a valid and binding contract that 
it intended to perform when the time of performance came. Fitz- 
gerald vs. Life Ins. Co., 56 Conn. 116, 13 Atl. 673, 17 Atl. 411, 
7 Am. St. Rep. 288; Morrison vs. Wisconsin Odd Fellows’ 
Mutual L. Ins. Co., 59 Wis. 162, 18 N. W. 13; Northwestern 
Mutual L. Ins. Co. vs. Amerman, 119 IIl. 329, 10 N. E. 225, 59 
Am. Rep. 799; Chicago Guaranty Life Soc. vs. Ford, 104 Tenn. 
533, 58 S. W. 239; Modern Woodmen of America vs. Colman, 
68 Neb. 660, 94 N. W. 814, 96 N. W. 154; Germania Ins. Co. 
vs. Rudwig, 80 Ky. 223. The compaty, of course, had the right 
to depend upon the truthfulness of the answers in the application, 
and it need not make further inquiry into their verity; but, if it 
sees proper to do so, and ascertains they are false, and is put in 
possession of information that would have induced it to decline 
the risk, it must then act as it would have acted if it had this in- 
formation when it issued the policy. In other words, it must take 
prompt steps to terminate the contract. It cannot hold onto the 
benefits of the contract and relieve itself of the burdens. By 
accepting and holding onto the premiums, the company will be 
deemed to have elected to waive the provisions of the policy that 
gave it the right to insist on its invalidity. 

[5] We may also here add that the court properly declined to 
permit the provisions of the by-laws, referred to in the applica- 
tion, to be read as evidence. These by-laws were not attached to 
or a part of the policy, and so were not admissible as evidence 
against the insured. Section 679, Kentucky Statutes; Letzler 
vs. Pacific Mutual Life Ins. Co., 119 Ky. 924, 85 S. W. 177, 27 
Ky. Law Rep. 372; Providence Savings Life Assurance Society 
vs. Puryear, 109 Ky. 381, 59 S. W. 15, 22 Ky. Law Rep. 980. 

On the return of the case, the demurrer to the parts of the 
replies indicated should be overruled, and the association per- 
mitted to file such other pleadings as may be necessary to form 
an issue upon the estoppels relied on in the replies. If, upon a 
retrial of the case, the appellee introduces sufficient evidence to 
warrant a submission of the issues presented by these pleas of 
estoppel, or any of them, the case should go to the jury, under 
proper instructions upon these issues, or the one supported by evi- 
dence. But, if the evidence is not sufficient to warrant the sub- 
mission of these issues, or any of them, to the jury, and the evi- 





Life.] Citizens’ Life Ins. Co. vs. Coleman. 1279 


dence is substantially the same as it was on the last trial, the 
court should direct a verdict for the association. 

Wherefore the judgment is reversed, with directions to proceed 
in conformity with this opinion. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ LIFE INS. CO. 
US. 


COLEMAN.* 


CONTRACT—CONSTRUCTION. 


Where the initial contract of life insurance was a receipt given to the 
insured when he gave his note for the first premium, providing 
that the insurance should be in force from the approval of the ap- 
plication by the medical director, the insurance contract was not 
affected by a provision in a policy never delivered to the insured 
that, if any note given for the first premium should not be paid 
when due, the policy should become void without notice, notwith- 
standing any receipt given for such premium. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 141.) 


CANCELLATION—ELECTION. 


Where an insurance company instead of electing to terminate the life 
insurance contract, as it had a right to do upon the insured’s 
failure to pay his first premium note upon tender of the policy, re- 
tained the note without informing the insured that it canceled the 
insurance and also received a new premium note, it thereby elected 
to prolong the life of the insurance contract, though the latter note 
was taken conditionally and not at the time accepted in satisfaction 
of the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 141.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Emma E. Coleman against the Citizens’ Life Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


HELM Bruce and Bruce & Butuirt, all of Louisville, for Ap- 
pellant. 
LigBErR & Lincoun, R. FRANK Peak, and W. S. HEIDENBERG, 
all of Louisville, for Appellee. 
CaRROLL, J. 
On December 6, 1905, Howard D. Coleman made application 
to the appellant insurance company for insurance on his life in 


* Decision rendered, June 6, 1912. 147 S. W. Rep. 414. 
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the sum of $2,500, for the benefit of the appellee, Emma E. Cole- 
man. At the time he made the application, the agent of the com- 
pany who solicited the insurance gave him a receipt reading: 
“Received of Howard D. Coleman one note for $36.60, in full 
for the first annual premium on $2,500 insurance. The insur- 
ance will be in force from the date of approval of the application 
by the medical director. In case the policy should not be issued, 
the money paid will be refunded: Provided a complete applica- 
tion and examination for such insurance is made and submitted 
to the company at its home office, and the applicant if he shall 
not receive his policy within thirty days from date hereof shall 
notify the company. Not binding unless countersigned by duly 
authorized agent of the company, and stamped in red ink with 
same number as the application signed by the applicant.” This 
receipt was signed by M. E. Lasley, the soliciting agent. The 
application signed by Coleman at the time the receipt was given 
to him stipulated that: “If the amount of the premium on the 
insurance herein applied for is not paid when this application is 
made, no contract of insurance shall be deemed made, and no lia- 
bility on the part of said company shall arise until a policy shall 
be issued and delivered to me, nor until the first premium thereon 
shall be actually paid while I am in good health.” This stipulation 
in the application is in direct conflict with the conditions of the 
receipt, as the receipt recites that Coleman executed a note for the 
first annual premium, and that the insurance should be in force 
from the date of the approval of the application by the medical 
director, and the agent, who solicited the insurance, testifies 
without contradiction that he had authority to take a note in place 
of money when he issued the receipt and the application was 
made. It is not therefore necessary that we should notice fur- 
ther the stipulation in the application; indeed, counsel for the 
company does not rely on the condition mentioned in the applica- 
tion as a defense to the suit. It will be observed that, although 
the receipt states that Coleman executed his note for $36,60 in full 
for the first annual premium, it does not show when this note 
matured or was payable. It is further a conceded fact that may 
here be noticed that this note executed to the company by Cole- 
man and delivered to the agent by him was in the possession of 
the company at the time Coleman died. On the 30th of Decem- 
ber, 1905, the company issued to Coleman a policy of insurance 
such as he had applied for, and this policy was put in the hands 
of Lasley, the agent who had secured the insurance, to be deliv- 
ered to Coleman. In this policy it was provided among other 
things, that: “If any note or other obligation given for the first 
year’s premium or any part thereof on this policy shall not be 
paid when due, this policy contract shall be and become null and 
void, without any notice or action of the company, notwithstanding 
any receipt which may have been given for such premium.” It 
appears that the agent, Lasley, to whom the policy was given, 
when issued to be delivered to Coleman upon payment of his 
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note, had not delivered to him the policy on January 15, 1906, 
and on this date the company sent the policy and the note to 
George B. Cooper, another one of its agents at Stanford, Ky., 
to be delivered to Coleman, at the same time writing to Cooper 
this letter: “I am sending you herewith the policy of Howard D. 
Coleman for $2,500, annual premium $36.60. With the other pa- 
pers is a note for this amount, payable on the delivery of the 
policy. * * *” Not receiving any answer to this letter or 
hearing from Cooper, the company again on February 6, 1906, 
wrote him as follows: “On January 15th, we sent you a policy 
of Howard D. Coleman for $2,500, annual premium $36.60, 
together with a note payable on the delivery of the policy. We 
have heard nothing from you in regard to this matter, and Mr. 
Lasley who wrote the policy says Mr. Coleman has been after 
him to know why it has not been delivered. * * *” About 
the 7th of May, 1906, Cooper testifies that he had the first inter- 
view with Coleman that he had been able to have since receiving 
the letters written to him by the company, and that in this inter- 
view he told Coleman that he had the policy, when Coleman re- 
plied that he did not know whether he would take it or not, that 
the company had been slow about issuing it, and that he did not 
then have the money to pay the note that he had executed when 
he, made the application. Cooper then said to him that he could 
probably fix it without the payment of the money, if Coleman 
would execute a new note for the amount of the premium. 
Thereupon Coleman proposed to execute a note payable in six 
months, when Cooper said he did not know whether the com- 
pany would accept a six-months’ note or not, but he would take 
the note and send it to the company, and, if it was accepted by 
the company, he would deliver him the policy, Cooper to retain 
the policy until he had been advised by the company. He says 
the understanding was this: That “I would hold the policy to 
see whether the company would accept this note or not (that is, 
the six-months’ note that I filled out).” On May 10, 1906, a 
few days after this conversation with Coleman, Cooper wrote the 
company this letter: “After several months I finally saw How- 
ard D. Coleman and got his note due and payable in six months 
for his premium on policy issued in December last. This was 
the best I could do with him; so, the company can do as they 
like about the matter. It was understood with us that I hold 
the policy until I hear from the company. Now, if this is not 
satisfactory, return me the note and I will send you the policy.” 
With this letter Cooper inclosed to the company the note exe- 
cuted to him by Coleman, which reads as follows: “Stanford, 
Ky., May 7, 1906. Six months after date I promise to pay 
George B. Cooper Thirty-six dollars and sixty cents ($36.60) 
value received; negotiable and payable at the Lincoln County 
National Bank of Stanford, Ky., with interest at the rate of 
6 per cent per annum from date until paid.” The only indorse- 
ment on this note is the name of George B. Cooper on the back 
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thereof. On May 16, 1906, the company wrote Cooper the fol- 
lowing letter: “We wish to acknowledge receipt of your favor 
of May toth, inclosing note for $36.60 in payment of premium 
on the above policy. We note what you say in regard to state- 
ment about this premium, and wish to advise before we can 
accept this note it will be necessary for Mr. Coleman to submit 
to an examination and we inclose herewith health certificate in 
blank form for the doctor. Please have Mr. Coleman call on Dr. 
A. C. Foster for the examination. The fee for the examination 
will be two dollars, which Mr. Coleman will be expected to pay 
Dr. Foster.”” Cooper further testifies that he saw Coleman in a 
few days after receiving this letter, and either showed him the 
letter or told him its contents, and also advised him that, if he 
could not get Dr. Foster to make the examination to have it 
made by Dr. Reed, whose examination would be satisfactory to 
the company. This was the last conversation that ever took 
place between Cooper and Coleman, or indeed between Coleman 
and any person, so far as the record shows, concerning this 
policy, as on the 28th of May, 1906, Coleman was killed in a 
railroad accident, and at the time of his death had never sub- 
mitted to a re-examination. When Coleman died, the policy was 
in the possession of Cooper, and the company had possession 
of the note for $36.60 given when the application was made, as 
well as the note for a like amount given to Cooper. The com- 
pany declining upon demand to pay the insurance, this suit was 
brought by the beneficiary to recover the amount of the policy, 
and, the law and facts being submitted to the court, a judgment 
was given against the company for the amount of the policy. A 
reversal is asked by the company upon two grounds: First, be- 
cause Coleman had no insurance in the company at the time of 
his death; and, second, ‘because the judgment was not authorized 
by the pleadings. 

Taking up these questions in the order named, we do not find 
any difficulty in the case from the date of the application to the 
time of the first conversation between Cooper and Coleman, in 
which Cooper informed Coleman that he had his policy to be 
delivered upon the payment of the premium. There can be no 
doubt that, if Coleman had died at any time between the accept- 
ance of the application by the medical director of the company 
and the tender to him of the policy in compliance with the terms 
of the application, the company would be liable for the amount 
of the policy, as the receipt provided that “the insurance will be 
in force from the date of the approval of the application by the 
medical director.” ‘The question to be decided then is, Did what 
occurred at the time of this first interview between Coleman and 
Cooper, and what afterwards happened as a result of it, have the 
effect of discharging the company from the liability it assumed 
when the application was accepted, and that without doubt con- 
tinued to exist up to the time of the first conversation between 
Cooper and Coleman? 
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It is insisted by counsel for the company that when it tendered | 
to Coleman about May 7, 1902, the exact kind of policy that he 
applied for, and demanded of him the payment of the note that he 
executed when the application was made, the failure or refusal, it 
being immaterial which, of Coleman to pay the note extinguished 
the liability of the company created by the receipt that it had 
given to Coleman when the application was made. Or, in other 
words, that the receipt was only intended to protect Coleman if 
his application was accepted until the company had time and op- 
portunity to issue and tender to him the policy he applied for; 
and that when it did issue and tender to him this character of 
policy, and demand the premium which he refused to pay, the 
contract rights and liabilities of the parties under the receipt 
terminated. 


The further argument is made that, when Coleman declined to 
pay the premium note and made an offer to the company to ex- 
ecute another note for the premium payable in six months, this 
constituted a new and distinct proposition for insurance upon 
the part of Coleman to be accepted or rejected by the company 
in its discretion, and that, as it refused to accept it unless Coleman 
submitted to a re-examination, which it is conceded he never did, 
no new liability was created by virtue of this new proposition. 

[1] A stipulation in the policy providing that, “if any note or 
other obligation given for the first premium or any part thereof 
on this policy shall not be paid when due, this policy contract shall 
be and become null and void without any notice or action of the 
company, notwithstanding any receipt given for such premium,” 
is also relied on to defeat the recovery of the insurance. We do 
not, however, attach much importance to this condition in the 
policy. We think the rights of the parties are to be determined 
by the conditions of the receipt, and not by this stipulation in the 
policy. The receipt constituted the initial contract between the 
parties, and the policy issued by the company which was never 
delivered to Coleman did not under the facts of this case alter or 
modify its conditions. 


[2] Coming back now to the receipt, the company by its terms 
agreed that the insurance would be in force from the date of the 
approval of the application by the medical director, until such 
time as the contract was fully executed by the delivery of the 
policy to Coleman and the payment by him of the premium agreed 
upon. When the company through its agent in May, 1906, ten- 
dered to Coleman the policy and demanded payment of the pre- 
mium note, it had the right then and there upon the failure or 
refusal of Coleman to perform his part of the contract by the 
payment of the note to deliver to Coleman his note, and elect to 
declare the policy canceled and the contract for insurance at an 
end. It was under no obligation to carry the policy any longer 
for the benefit of Coleman or to extend to him any other days 
of grace. It also had the right to elect to prolong the life of the 
policy, and this we think it did by retaining the note executed 
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when the application was made, by failing to inform Coleman that 
the contract was canceled, and by receiving from him a new note 
for the amount of the premium, although this last-mentioned note 
was not at that time accepted by it in satisfaction of the premium. 
By this course of dealing the company reasonably led Coleman to 
believe that all he had to do to continue the life of the policy for 
one year was to submit to a re-examination; and from the testi- 
mony as to the condition of his health at this time it is apparent 
that a re-examination would not have disclosed any reason why 
the company would reject him as an unsuitable risk. The con- 
duct of the company manifested a disposition on its part not to 
terminate the contract or cancel the insurance, but, on the con- 
trary, to continue the insurance for the year covered by the pre- 
mium upon the condition that Coleman submitted to a re-exam- 
ination. The time in which this re-examination should take place 
was not agreed upon. There was no date fixed when the contract 
should terminate if Coleman in the meantime failed or refused to 
submit to a re-examination; and, as Coleman died within some 
ten days after being informed that he must submit to a re-exam- 
ination, it cannot be said that he had delayed having the examina- 
tion for an unreasonable length of time after being informed 
that it was necessary. 


Upon this point we may further amplify our views by adding 
what the trial judge’in overruling the motion for a new trial well 
said: “It does not appear from Cooper’s version of the conver- 
sation that he ever tendered the note or tendered the policy or 
gave to Coleman any intimation that his rights terminated by rea- 
son of that conversation. On the contrary, the agent of the com- 
pany himself suggested to Coleman that he give a six month’s 
note and agreed with Coleman that he, the agent, would hold the 
policy pending negotiations as to whether or not the time for pay- 
ment would be extended. It will be observed in the letter of May 
10th of Cooper to the company transmitting the six,month’s note 
that nothing is said about the termination of the risk, but it is 
manifest that both Cooper and Coleman believed that no status 
had been changed up to that time. * * * It is beyond question 
that the company had the right to say to Coleman, ‘We will carry 
this policy no longer; unless you pay this note now, the matter is 
at an end,’ but it did not do so. It had the right on May 16th to 
notify Coleman that it would not extend its liability further; and, 
if he wanted to get a health certificate that he could understand, 
he was not insured while he was making an effort to do so; but 
this was not done. * * * It seems to the court that it de- 
volved upon the company if it had the purpose to relieve itself 
of its then existing liability to so notify Coleman in order that he, 
knowing that his insurance was about to be forfeited, could either 
get the money by some extra effort or turn to some other com- 
pany that would perhaps be ready and willing to give him in- 
surance on credit. Practically a week elapsed after the last con- 
versation between Cooper and Coleman before Coleman’s death 
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occurred. The company had Coleman’s two notes. It had never 
informed him that the risk on his life that the company was car- 
rying was terminated, and, having the right to do this, the failure 
to do it seems to the court to manifest a disposition on the part of 
the company to hold on to Coleman as a risk and let him get the 
health certificate, and let his other note which was indorsed by 
Cooper mature later. * * * It seems to this court that where 
an insurance company by contract with the insured assumes a 
risk upon his life, not for a definite time, but until the premium 
is paid, that, when the obligation once begins to run, the insur- 
ance company, if it desires to terminate it, must do so by clear, 
distinct, and unmistakable course on its part, either by actual notice 
to the insured, or by such conduct as makes it clear that the right 
of the insured has been terminated by the company, so that the 
insured may understand as well as the insurer that the obligations 
on the one side and the other are at an end.” 

[3] But, assuming that the company was liable, as we think it 
was, it is strongly insisted that the pleadings of the plaintiff were 
not sufficient to support the judgment rendered. The action was 
brought upon the theory that a policy had been issued to Coleman, 
and that the company had declined to pay the amount stipulated 
in the policy ; the receipt not being relied on in the petition. And 
it is said that the recovery was allowed on the sole ground that 
the company was liable by virtue of the receipt it had issued, and 
not on account of the policy. It is therefore insisted that there 
is a fatal variance between the pleadings and the evidence upon 
which the judgment was entered. While we are of the opinion 
that the petition should have set out the receipt, as well as the 
policy, and have sought a recovery upon the conditions of each, 
it is manifest that the failure to plead the receipt as a ground of 
recovery did not at all prejudice the rights of the company. The 
receipt itself could not under the facts of this case have been made 
the basis of the action, as it is admitted that the company did, in 
fact, issue a policy. It was the issual of the policy after the ap- 
proval of the application by the medical director that in connec- 
tion with the receipt constituted the ground upon which the plain- 
tiff was entitled to recover. The suit was, in fact, an action to 
recover on the policy, as a policy had been issued; and, while it 
developed in the evidence that the right of recovery depended 
more on the conditions of the receipt than on the terms of the 
policy, it is nevertheless true that the amount sought to be re- 
covered was the sum that the company, in the policy that it had 
issued, agreed to pay in the event of the death of the insured. 
While, under technical rules of pleading, the objections raised by 
counsel for the company would be well taken, we are not dis- 
posed to permit a meritorious claim to be defeated by the appli- 
cation of technical rules, when it is apparent that the rights of 
the company were not prejudiced by the failure to set out as fully 
as should have been done the grounds upon which a recovery 
was sought. 

Wherefore the judgment is affirmed. 
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SUPREME COURT OF IOWA. 


CLARK 
vs. 


IOWA STATE TRAVELING MEN’S ASS’N* 


MUTUAL BENEFIT INSURANCE—LIABILITY OF MEMBERS. 


A member of a mutual benefit insurance association cannot be assessed 
for losses occurring prior to his membership, unless he agrees 
thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 1881, 1882; Dec. Dig. § 734.) 


MUTUAL BENEFIT INSURANCE — ASSESSMENTS — BY-LAW 
CONSTRUED. 


A mutual benefit insurance association by-law, permitting the directors 
to order an assessment, not exceeding $2 at any one time, on each 
member, does not authorize assessment of new members for past 
losses. 


(For other cases, see Insurance, Cent. Dig. §§ 1881, 1882; Dec. Dig. § 734.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—CONSTRUCTION. 


Any ambiguity in a mutual benefit insurance association by-law must be 
construed strictly against the association, to prevent a forfeiture. 


(For other vases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT ASSOCIATIONS—EMERGENCY FUNDS— 
VALIDITY. 

Where a mutual benefit insurance association’s by-laws provide what 
funds shall be raised and how the dues and assessments shall be 
used, an emergency fund, not so provided for, is illegally created, 
unless the charter or by-laws are amended in the manner provided 
therein. 


(For other cases, see Insurance, Dec. Dig. § 732.) 


weal — ASSOCIATIONS — EMERGENCY FUNDS— 
VALIDIT 


That a vs of a mutual benefit insurance association received a 
copy of a resolution providing for the creation of an emergency 
fund does not prevent his beneficiary from contesting the validity 
of provision for the fund, where it does not appear that the member 
knew of the existence of the fund in fact, or that the annual dues 
paid by him had been diverted thereto. 


(For other cases, see Insurance, Cent. Dig. § 1885; Dec. Dig. § 738.) 


MUTUAL BENEFIT ASSOCIATIONS—ACQUIESCENCE OF 
MEMBERS—REQUISITES. 


There can be no acquiescence by a member of a mutual benefit insur- 
ance association respecting his rights, unless he acts with full knowl- 
edge; nor will the doctrine be applied to aid a forfeiture where an 
illegal exaction has been made. 


(For other cases, see Insurance, Cent. Dig. § 1885; Dec. Dig. § 738.) 
MUTUAL BENEFIT ASSOCIATIONS—FUNDS—VALIDITY. 


A mutual benefit insurance association having illegally created an emer- 
* Decision rendered, May 7, 1912. 135 N. W. Rep. 1114. 
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gency fund, the association had no right to divert into such fund 
payments made by a member, either in annual dues, or by transferring 
money from a general fund to which he had contributed. 


(For other cases, see Insurance, Cent. Dig. §§ 1903-1905; Dec. Dig. § 753.) 
i BENEFIT ASSOCIATIONS — ASSESSMENTS — PAY- 
ME ; 


Where a mutual benefit association has exacted and received from a mgm- 
ber more money than it was entitled to, it is held as a credit to 
be applied on assessments; and where such credit exists the member- 
ship cannot be forfeited for failure to pay an assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1903-1905; Dec. Dig. § 753.) 


MUTUAL BENEFIT ACCIDENT INSURANCE—CAUSE OF 
DEATH—EVIDENCE—SUFFICIENCY. 


In an action against a mutual benefit insurance association on an acci- 
dent certificate, evidence held to sustain a finding that the member 
was drowned, entitling his beneficiary to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE— 
BURDEN OF PROOF. 


In an action on a life certificate issued by a mutual benefit association, 
the burden was on plaintiff to show that the member’s death. resulted 
from a cause within the terms of the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


MUTUAL BENEFIT INSURANCE — LIFE CERTIFICATES — 
CAUSE OF DEATH. 


In an action on a mutual benefit insurance certificate, insuring against 
accidental death, recovery for death of a member who drowned 
while bathing cannot be defeated on the theory that the contributing 
cause of his death was his voluntary act in entering the water. 


™ other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 


Appeal from District Court, Polk County; W. H. McHenry, 
Judge. 
The facts are stated in the opinion. Affirmed. 


SuLLivan & SuLuivan, of Des Moines, for Appellant. 

GuTuriz, GAMBLE & STREET, of Kansas City, Mo., and BowEN 
& AtBertson, of Des Moines, for Appellee. 

SHERWIN, J. 

The plaintiff is the widow and beneficiary of Hay Clark, who 
died on the 6th day of September, 1908, the holder of a benefit 
certificate issued by the defendant association on the 2d day of 
February, 1895. The defense is that Clark was not a member at 
the time of his death, because of the fact that he had not paid 
assessment No. 75, ordered by the board of directors on the 6th 
day of June, 1908, and which was payable, in any event, before 
the 1st day of August, 1908. It is conceded that this assessment 
of $2 was not paid; but appellee contends that Clark was never- 
theless a member in good standing at the time of his death, be- 
cause of the several reasons which we shall later discuss. 

The defendant is a purely mutual association under the statute 
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and its charter and by-laws. Its articles of incorporation provide 
that its business “shall be the collection of funds from its mem- 
bers by fixed membership fees, dues and equal assessments upon 
each member, to be used for the mutual benefit and protection of 
its members, their families, heirs and beneficiaries.” And fur- 
ther: “The directors shall have full charge of all funds of the 
as8ociation and shall have authority to make such assessments as 
may be necessary to carry out the aims and objects of this as- 
sociation.” Article 5, § 4, of the by-laws, provides as follows: 
“The board of directors may order an assessment of not to ex- 
ceed the sum of two dollars at any one time upon each member 
for the purpose of raising funds when necessary in the course of 
the business of the association and for the purpose of carrying 
out its aims and objects. The amount in the treasury of the 
association shall not be reduced below the sum of five thousand 
five hundred dollars, unless it is to pay benefits or indemnities 
prior to making and collecting the assessments therefor, and 
whenever, by such payment, the funds therein are reduced be- 
low said sum, said directors shall then make an assessment as 
herein provided.” And section 5 of article 5 provides that, “upon 
the death of a member in good standing, the board of directors 
may make an assessment on each member in good standing in the 
sum of two dollars ($2.00), of which assessment the secretary 
shall forthwith notify each member.” It will be noticed that 
under this section an assessment for a death benefit can only be 
made after the death has occurred. 


At the annual meeting of the association in December, 1897, 
the following resolution was duly adopted: ‘Resolved, that it is 
the sense of this annual meeting that the present is a very favor- 
able time to commence the accumulation of an emergency fund 
of $100,000 to be made up (as fast as convenient) out of the 
annual dues, as they may be paid from year to year. This fund 
should be put out upon interest, but at all times subject to the 
acts of the president and board of directors, when, in their judg- 
ment, an emergency has arisen or when disturbing it will avoid 
the necessity of making more than four assessments in any year.” 
And following its adoption the annual dues of the members were 
diverted to the emergency fund so provided for, and at the time 
of Clark’s death there was $169,000 in said fund. The associa- 
tion had long followed the rule of making but four assessments 
of $2 each per year, and had on several occasions drawn from 
the emergency fund to meet its liabilities; and at one time it 
transferred from the general fund to the emergency fund $15,000. 
At the time Clark became a member, there were liabilities on 
benefit certificates, aggregating over $34,000, which were after- 
wards paid from funds to which Clark contributed by paying 
assessments levied therefor. Appellee contends that Clark was 
not in default for failure to pay the last assessment, because he 
had before that time overpaid all valid demands, and was entitled 
to credit on the last assessment for such overpayment. It is 
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claimed that he had overpaid “by contributing to the payment of 
losses incurred before his membership, and for which he was 
not liable,” “by contributing to a wholly illegal emergency fund,” 
“by contributing to an excess in the emergency fund, even if it 
was valid to the amount contemplated by its terms,” and “be- 
cause moneys which he had contributed on assessments were di- 
verted into the emergency fund without authority to use any 
funds received by assessments on that account, even if the 
emergency fund itself was valid.” Appellee further says that the 
assessment was unnecessary, because there were available funds 
on hand in excess of any certain requirements, and that Clark 
was not bound to pay it. There are two or three sufficient reasons 
for holding that there was no loss of membership because of the 
nonpayment of the last assessment. 

[1] In a purely mutual association, such as this is, a member 
cannot be assessed for, or be compelled to pay, losses that oc- 
curred prior to his membership, unless he has agreed to do so; 
and there is nothing in the record before us which suggests that 
Clark contracted to become thus liable. Hetzel vs. Golden Pre- 
cept, 129 Iowa, 655, 106 N. W. 157; Newman vs. Association, 76 
Iowa, 56, 40 N. W. 87, 1 L. R. A. 659, 14 Am. St. Rep. 196; 
Collins vs. Insurance Co., 96 Iowa, 216, 64 N. W. 778, 59 Am. 
St. Rep. 367. 

2,3] The provision in section 4 of article 5 of the by-laws 
does not, in our judgment, necessarily indicate that the board may 
assess new members for past losses. The declared mutual pur- 
pose of the association would negative such intent ; and, if there is 
ambiguity in the by-law in question, it must be construed strictly 
against the association, to prevent a forfeiture. 


[4] We shall not determine whether an emergency fund may be 
legally provided by a mutual association of this kind. For, how- 
ever that may be, it is very clear that the defendant’s action, in 
attempting to provide for such fund, was illegal. The constitu- 
tion and by-laws provided what funds should be raised, and how 
the dues and assessments should be used; and if, under the stat- 
ute, the association had the power to provide an emergency fund, 
it could only be done by amendment to the charter or by-laws, 
adopted in the manner pointed out therein. An amendment to 
the constitution requires “two-thirds vote of the members in good 
standing present” after the proposal has been on file with the sec- 
retary “ninety days prior to the meeting.” The requirement for 
amending the by-laws is as follows: “These by-laws may be re- 
vised or amended at any regular meeting of the association by 
two-thirds vote of the members present: Provided, that any 
proposed revision or amendment thereto be filed in writing with 
the board of directors not less than thirty days prior to said meet- 
ing, such proposed amendment to be mailed immediately there- 
after to each member in good standing.” There was no pretense 
of complying with either of these provisions of the constitution 
and by-laws; and nothing further than the adoption of the reso- 
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ne was ever done to authorize the creation of the emergency 
und. 

[5,6] Appellant, says, however, that Clark acquiesced in the 
action of the association relative to the fund, because he had 
notice of the adoption of the resolution and made no protest. But 
this is begging the question on the record in this case. Clark may 
have received a copy of the resolution and notice of its adoption, 
as claimed by appellant; but there is absolutely no evidence tend- 
ing to show that he had knowledge of the existence of the fund, 
or that the annual dues paid by him had been diverted thereto. 
He was charged with notice of the provisions of the charter and 
by-laws, and knew that such fund could not be legally created 
without amendment thereto. The resolution was in the form of a 
recommendation merely ; and Clark had the right to assume that 
no further action relative thereto would be taken without proper 
amendment to the by-laws. True he paid his dues and assess- 
ments thereafter ; but he is not shown to have had knowledge that 
any of the money so paid was being placed in this fund. On the 
contrary, he had the right to believe that his payments were being 
applied in strict accordance with the laws of the state and the 
association. There can be no acquiescence without full knowl- 
edge ; nor will the doctrine be applied in aid of a forfeiture where 
an illegal exaction has been made. 

[7] The emergency fund having been illegally created, the as- 
sociation had no right to divert any of Clark’s payments thereto, 
either in the annual dues paid by him, or by transferring to such 
fund the $15,000 from the general fund to which Clark had con- 
tributed. Furthermore, had the emergency fund of $100,000 been 
legally created, the defendant would have had no right to use 
Clark’s money to help swell the fund to $169,000. His money 
could only be legally used for the purposes designated by the laws 
of the association. He was not bound to contribute to a fund in 
excess of that authorized ; and the use of his money for such pur- 
pose would have been illegal in any event. 

[8] Where an association of this kind has exacted and received 
from a member more money than it was entitled to, it is held as 
a credit to be applied on future assessments; and, where such 
credit exists, the membership cannot be forfeited for a failure to 
pay an assessment. Younghoe vs. Association, 126 Iowa, 374, 102 
N. W. 137; Hetzel vs. Knights, etc., supra; Trotter vs. Grand 
Lodge, 132 Iowa, 513, 109 N. W. 1099, 7 L. R. A. (N. S.) 569, 
11 Ann. as. 533; Rambousek vs. Toilers, 133 Iowa, 375, 106 N. 
W. 947; Wait vs. Workers, 140 Iowa, 648, 119 N. W. 72. For 
the reasons above stated, there could be no forfeiture of Clark’s 
membership, and we need not discuss other points relied upon 
by the appellee. We hold that he was a member in good standing 
at the time of his death. 

[9] The appellant’s by-laws provide that, “whenever a member, 
in good standing, through external, violent and accidental means, 
receives bodily injuries which shall, independently of all other 
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causes, result in death,” it shall be liable, and that no liability 
shall exist where death results, wholly or partially, directly or in- 
directly, from disease, bodily or mental infirmity, or from in- 
toxication. The facts surrounding the death of Clark were as 
follows: On the Sunday of his death, Mr. Clark was in Kansas 
City, Missouri, with his son, who was then about fifteen years of 
age. They had breakfast after 9 o’clock in the morning, and 
dinner at a little after 1 o’clock. Soon after dinner, the two went 
to the Elks’ lodgeroom, and in a few minutes after reaching there 
they both went to the pool for a bath. Clark had been in the 
water a few minutes, and was walking towards his son, when he 
made a slight jump forward, made a few faint motions with his 
hands, and sank. He was taken from the pool five or ten minutes 
later, dead. An autopsy showed him to have been in perfect 
health in life, and the opinion of several medical experts was that 
the cold water had produced a shock from which Clark’s system 
did not react; that his vitality was thereby reduced and a fainting 
spell brought on, which caused him to sink; and that he was 
drowned. While the appellant earnestly insists that the evidence 
is insufficient to sustain a finding that Clark was drowned, we 
think otherwise. The testimony of the physicians, based largely 
on the autopsy, it is true, together with the testimony of the eye- 
witnesses, was ample to take the case to the jury on that question. 
Hopkinson vs. Knapp & Spaulding Co., 92 Iowa, 328, 60 N. W. 
653; Railway Co. vs. Wood, 66 Kan. 613, 72 Pac. 215; Bradbury 
vs. City, 80 Conn. 298, 68 Atl. 321; Dunlap vs. Rock Island, 145 
Mo. App. 215, 129 S. W. 262. 

[10, 11] The burden rested on the plaintiff to prove that Clark’s 
death was the result of accidental means, and appellant contends 
that this burden has not been met; and, further, that the cause of 
death established was not within the terms of the policy, because 
it was not shown to be independently of all other causes, and be- 
cause it was a death resulting, wholly or partially, directly or in- 
directly, from “disease, bodily or mental infirmity.” These con- 
tentions may be discussed together. We do not understand that 
the appellant is claiming that drowning may not, under certain 
circumstances, be accidental; and, as we have already said, the 
evidence is sufficient to sustain the finding that he was, in fact, 
drowned. If we get the right idea of appellant’s claim at this 
point, it is that Clark’s voluntary act in entering the water was 
one of the causes of his death, or a contributing cause thereof. 
The petition is unsound. Followed to its final result, it would 
mean that no man can recover on an accident policy containing a 
similar provision, if he received an injury while voluntarily en- 
gaged in any physical movement. Such a construction of the 
appellant’s law would cause alarm among its 31,000 members, and 
surprise even the makers of the law, if the provision was ever 
intended to furnish indemnity for the money paid to the associa- 
tion. Mutual Co. vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. 
Ed. 60; Insurance Co. vs. Schmitz, 66 Ark. 588, 53 S. W. 49, 74 
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Am. St. Rep. 112; Southard vs. Insurance Co., 34 Conn. 574, Fed. 
Cas. No. 13,182; Association vs. Alexander, 104 Ga. 709, 30 S. 
E. 939, 42 L. R. A. 188; Insurance Co. vs. Hubbell, 56 Ohio St. 
516, 47 N. E. 544, 40 L. R. A. 453. Carnes vs. Association, 106 
Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306, furnishes no sup- 
port for appellant’ s contention. There the deceased voluntarily 
took a rank poison. The facts distinguish this case from the 
Feder Case, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 
Am. St. Rep. 212. The clause in question undoubtedly means 
that an accident must be the immediate and final producing cause 
of death. Analogous to this is the provision relative to “disease, 
bodily and mental infirmity.” This can only apply where the 
disease is a co-operating ultimate cause of the injury. In this 
case, there is no evidence of disease or infirmity, other than the 
shock produced by the water and the fainting spell, and it falls 
squarely within the rule announced in Meyer vs. Fidelity & Cas- 
ualty Company, 96 Iowa, 378, 65 N. W. 328, 59 Am. St. Rep. 
374, and is not within the rule in Binder vs. Association, 127 
Iowa, 25, 102 N. W. 190, and other like cases. 

[12] Complaint is made of two instructions given and of the 
refusal to submit some of the appellant’s requests. We think 
there is no just cause for complaint. The sixth instruction was 
in line with the Meyer case; and the instruction relative to intox- 
ication was not prejudicial to the appellant. So far as the re- 
quests were pertinent, they were embodied in the instructions 
given. The judgment should be, and it is, affirmed. 

Affirmed. 


——_—o+@—___ 


COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN. 


MUTUAL LIFE INS. CO. or New York 
vs. 
HODNETTE.* 


INSURANCE AGENTS—RIGHT TO COMMISSIONS. 


A policy of an insurance company, issued by the general office, and sent 
to a local office, where, according to the company’s rules, it was held 
till the company had finished its investigation of the applicant, after 
doing which it, not being satisfied with the risk, declined it and 
recalled and canceled the policy, no premium ever being paid on it, 
was never in force, so as to entitle the agent to commissions. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Error from Travis County Court; R. E. White, Judge. 
Action by M. G. Hodnette against the Mutual Life Insurance 


* Decision rendered, April 17, 1912. Rehearing denied, May 15, 1912. 
147 S. W. Rep. 615. 
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Company of New York. Judgment for plaintiff. Defendant 
brings error. Affirmed on condition of remittitur. 


LockE & Locke, of Dallas, and Grecory, Batrs & Brooks, 
of Austin, for Plaintiff in Error. 

Hart & Patterson and W. P. ALLEN, all of Austin, for 
Defendant in Error. 

JENKINS, J. 

Defendant in error was employed by the plaintiff in error as 
special agent to interview the policyholders of said company 
with the view of getting additional insurance from them, in 
which event the parties were to execute premium notes and 
deposit their old policies with the company as collateral se- 
curity. Defendant in error set out the various policies which 
he claims to have sold under this contract, and by virtue of 
which he was to have received specified commissions and an 
additional five per cent on renewals, and alleged that the same 
had never been paid. Plaintiff in error replied as to such poli- 
cies that they were obtained by fraudulent misrepresentations 
made by defendant in error as to the policies sold, and that some 
of the premium notes were forged. Defendant in error sued 
for $993.10, and recovered judgment for $868.89. 

[1] 1. The first assignment of error is that the judgment is 
not authorized by the verdict. The verdict was as follows: 
“We, the jury, find for the plaintiff, M. G. Hodnette in the sum 
of $868.89 and interest included at five per cent per annum.” 
The judgment was for $868.89 with interest thereon from the 
date of the filing of the suit at the rate of five per cent per an- 
num. Suit was filed September 25, 1909, and judgment was 
rendered November 9, 1910. We are of the opinion that the 
verdict is sufficient to sustain the judgment. It is contended 
that the jury meant to include in their finding all interest due 
appellee up to the date of the trial. If so, the words “principal 
and interest included at five per cent per annum” were sur- 
plusage. A verdict, like any other written instrument, should 
be so construed, if possible, as to give meaning to every word 
in it. We think the proper construction of said verdict is that 
the jury found for plaintiff $868.89 principal, and included in 
their finding in his favor interest from the maturity of the same 
at the rate of five per cent per annum. In State vs. Montello 
Salt Co., 34 Utah, 458, 98 Pac. 549, it was held that the words 
“and including” were words of enlargement, equivalent to the 
words “and also.” See, also, U. S. vs. Pierce, 147 Fed. 199, 
77 C. C. A. 425; Hiller vs. U. S. 106 Fed. 73, 45 C. C. A. 229; 
In re Goetz’s will, 71 App. Div. 272, 75 N. Y. Supp. 750. 

[2] 2. Plaintiff in error assigns error upon the admission of 
the testimony of B. S. Dickinson, wherein he stated what S. B. 
Love, the manager of the Memphis agency of the defendant, 
said in a conversation with him in November, 1909, with refer- 
ence to the conduct of the defendant in error in obtaining in- 
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surance for plaintiff in error. Love was a general manager of 
plaintiff in error, and made one of the contracts under which 
defendant in error sold the policies in controversy. The ob- 
jection to said testimony is that it is hearsay. If such con- 
tention be correct, we do not think that it would require a 
reversal of this case, for the reason that said testimony inci- 
dentally tended to show that defendant in error had not been 
guilty of misrepresentation in obtaining the policies, and it ap- 
pears, as plaintiff in error contends, that Love probably had no 
direct information upon this question. All of the parties who 
did have direct information upon this question testified in this 
case, and the issue as to whether defendant in error made 
fraudulent representations in order to obtain the policies, or 
whether the premium notes were forgeries, were submitted to 
the jury in the charge of the court. Their verdict amounts to 
a special finding that there was no fraudulent misrepresentation 
in obtaining said policies, and that none of the notes was 
forged. We do not think that their verdict would have been 
different had the testimony of Love been excluded, nor do we 
think that upon another trial, with such testimony excluded, the 
verdict upon the other testimony in this case would be different. 
Other testimony with reference to Love, as well as other gen- 
eral managers of plaintiff in error under whom defendant in 
error worked, of a similar character to that here complained of, 
was given without objection. We are not prepared to say, as 
seems to be held in some of the cases, that the admission of 
illegal testimony without objection will operate as a waiver of 
objection to like testimony subsequently offered; but we think 
a failure to object to such testimony may be looked to by this 
court as evidence that the same, in the opinion of the attorneys 
trying the case, was not particularly harmful. Such, at least, 
is our opinion as to this testimony. 

[3] 3. The court, among other things, charged the jury as 
follows: “You are further instructed that if a person who 
can read and write signs a written instrument, either after he 
has read it, or without reading it, he cannot in law avoid the 
same upon the ground that he did not understand it; and if 
you believe from the evidence in this case that any and all of 
the persons signing the loan agreement in controversy in this 
case, if they did so, then you are instructed that they are not 
entitled in law to rescission of their contracts with the defend- 
ant.” It is objected that this charge is meaningless. It is evi- 
dent by an inspection of the same that the word “signing” is 
a clerical error, and should read “signed.” When so read, it 
conveys the idea evidently intended to be conveyed by the court, 
and which the jury doubtless understood. 

[4] This paragraph of the charge, taken by itself, is not the 
law; that is to say, it is not true, under all circumstances, that 
when a party who can read and write signs an instrument with- 
out reading it, he cannot avoid the same upon the ground that 
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he did not understand it. It would not be so if his failure to 
read the instrument was caused by the fraudulent representa- 
tions of the party obtaining his signature, and he relied upon 
such statements, which fact was known to the party obtaining 
such signature, and that such statements were made with the 
intent to procure such signature to said instrument under a 
false apprehension as to its contents. However, this paragraph 
of the charge concludes as follows: “You are instructed as to 
such insurance contracts to find in favor of the plaintiff, unless 
you find against him on some part of the instructions above 
given you, or herein given you.” In a previous part of the 
charge the jury were told that: “If you believe from the evi- 
dence that the plaintiff made false and unauthorized misrepre- 
sentations to the persons whose policies the defendant claims 
it was required to cancel and rescind, if it did, and that the de- 
fendant was required to and canceled policies named by it in 
its answer, by reason of said false and unauthorized misrepre- 
sentations, if any, on the part of plaintiff, then you are instructed 
to find for the defendant as to such commissions.” ‘The entire 
charge should be construed together; and in this case we think 
that, when the jury were told to find for the plaintiff as to the 
instruments signed by the parties whom the undisputed testi- 
mony showed could read and write, unless they found against 
him on some other part of the instructions, they must have 
clearly understood that if defendant in error made false and un- 
authorized representations to the persons who in this case were 
claiming that they signed said policies under a misapprehension, 
they could not find for defendant in error upon the ground that 
such parties could read and write. 

[5] 4. Plaintiff in error requested the court to give the fol- 
lowing charge: “You are instructed that the plaintiff is not en- 
titled to recover the commission of $26.86 claimed on policy No. 
1,768,912, Swain, and you will therefore return no verdict 
in his favor therefor.” We think it was error for the court 
to refuse this charge. The undisputed testimony shows that 
this policy was never in force. It was issued by the general 
office and sent to the Memphis office, where, according to the 
rules of the company, it was held until the company had finished 
its investigation of the applicant. The company, not being satis- 
fied with the.risk, recalled this policy for cancellation, declining 
the risk, and the policy was canceled. There was no premium 
paid on said policy. 

[6] 5. The plaintiff in error asked a peremptory instruction 
in its favor as to the policies of Henley, Shaddock, and Pahlen. 
We think the evidence clearly shows that these policies were 
never in force, and that defendant in error was not entitled to 
recover as to them. Defendant in error suggests that, if we 
should so hold, he enters a remittitur as to said three policies. 
We, however, do not believe’ that there was material error in 
refusing said charges, and do not require a remittitur for the 
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reason that it is evident that the jury did not allow defendant in 
error anything for these policies. As above stated, defendant 
in error brought suit for $993.10; the verdict was for $868.89, 
$124.21 less than the amount sued for. The amount claimed on 
these three policies was $124.20, from which we think it is evi- 
dent that the jury did not allow anything for either of these 
three policies. 

6. Plaintiff in error assigns error upon the refusal of the 
court to give peremptory instructions as to the policies issued 
to Harding, Smith, Jones, and Johnson. It is the contention 
of plaintiff in error that the undisputed testimony showed that 
the premium notes given for these policies were not signed 
by the respective beneficiaries therein. We think the evidence 
was sufficient to raise an issue of fact as to these matters, and 
that the court properly submitted same to the jury, and did not 
err in refusing the peremptory instructions requested. 

[7] 7. We think the court did not err in excluding the cor- 
respondence between Harding and the agent of the company, 
and the correspondence between Smith and the agent of the 
company, wherein they stated to such agents that defendant in 
error made fraudulent representations to them as to the nature 
of the policies sold them. This evidence was hearsay. 

[8] 8. The court, among other things, instructed the jury as 
follows: “You are further instructed that in an action by an 
insurance agent for commissions on renewal premiums, the 
burden of proof is on the insurance company to show that the 
premiums have not been paid by the policyholders, upon proof 
by the agent that the policies were issued and put in force by 
the insurance company.” We do not think there was any error 
in this charge, for the reason that although it may have been in 
the power of defendant in error, by taking the deposition of 
the different policyholders or of the agents of the company, 
to prove that the renewal premiums had been paid, if such 
was the fact, yet information as to this fact was peculiarly 
within the knowledge of the plaintiff in error; and if said polli- 
cies had not been renewed, it would have been very easy for 
it to have shown such fact. Its failure to attempt to do so, we 
think, is ample evidence that the policies were renewed, and that 
plaintiff in error has suffered no injury by this charge. 

For the error in failing to peremptorily instruct in favor of 
plaintiff in error as to the Swain policy, the judgment herein 
will be reversed, unless the defendant in error, within ten days 
from the date hereof, shall file in this court a remittitur in the 
sum of $26.86, in which event the judgment of the trial court 
will be affirmed. 

Key, C. J., being disqualified, did not sit in this case. 
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KANSAS CITY COURT OF APPEALS. 


MIssourI 


JOHNSON 
Us. 


SOVEREIGN CAMP WOODMEN OF THE WORLD 


FRATERNAL INSURANCE—ACTION ON CERTIFICATE—BUR- 
DEN OF PROOF. 


Where a member of a fraternal benefit society disappeared and his dues 
were paid for a time, the beneficiary suing on the certificate after 
the expiration of seven years from the disappearance must show 
that the member died during the time that the dues were paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
FRATERNAL INSURANCE—DEATH OF MEMBER—EVIDENCE— 
SUFFICIENCY. 


In an action on a fraternal benefit certificate brought more than seven 
years after the disappearance of the member, evidence held to justify 
a finding that the member died while his dues were paid after his 
disappearance, and before the expiration of seven years after his dis- 
appearance, authorizing a recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from Circuit Court, Randolph County; Alex. H. 
Waller, Judge. 

Action by Laura B. Johnson against the Sovereign Camp 
Woodmen of the World. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


ArtHur H. Burnett, of Des Moines, Iowa, and Barty & 
Hart, of Brookfield, for Appellant. 

Wiuvarp P. Cave, of Moberly, for Respondent. 

ELLISON, J. 

Plaintiff’s action is based on a fraternal benefit certificate in 
her favor issued by defendant to her husband, A. W. Johnson, 
on the 16th of July, 1900. Dues were properly paid by the hus- 
band up to the 19th of December, 1902, when he disappeared. 
Dues were then paid up to the 1st of March, 1904, by the plain- 
tiff, and none were paid after that date. The action is based on 
the theory that Johnson died prior to the 1st of March, 1904, 
for, from that time, as just stated, no dues were paid. The 
judgment in the trial court was for plaintiff. 

[1] It being conceded that no dues were paid after the Ist 
of March, 1904, it devolved on plaintiff to show that Johnson 
died prior to that time. 

[2] More than seven years had elapsed from his disappear- 
ance until the bringing of this action, and, while that period is 
sufficient to create a presumption of death, it is not a presump- 


* Decision rendered, May 13, 1912. 147 S. W. Rep. 510. 
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tion that he died at any particular time during the running of 
seven years. “If it be important to any one to establish the 
precise time of such person’s death, he must do so by evidence 
of some sort to be laid before the jury beyond the mere lapse 
of seven years.” Hancock vs. Life Ins. Co., 62 Mo. 26; Lan- 
caster vs. Life Ins. Co., 62 Mo. 121; Duff vs. Duff, 156 Mo. 
App. 247, 137 S. W. 909; Springmeyer vs. Woodmen of the 
World, 144 Mo. App. 483, 129 S. W. 273; Bradley vs. Modern 
Woodmen, 146 Mo. App. 428, 124 S. W. 69. 

[3] Formerly the character of evidence necessary to estab- 
lish death short of the seven years’ period was that the person 
claimed to be dead must have been exposed to some peril or 
afflicted with some serious disease. But other character of 
evidence will now answer the purpose, as that the person was 
of good habits, comfortably and happily situated in life, of 
cheerful temperament, pleasantly and happily associated with 
friends and family, and other facts incompatible with his de- 
sertion and remaining away from family and friends without 
communicating with them. Hancock vs. Insurance Co., supra; 
Duff vs. Duff, supra; Springmeyer vs. Woodmen of the World, 
spura; Bradley vs. Modern Woodmen, supra. In such way a 
case may be built up of such convincing strength as to overcome 
the usual presumption of the continuance of life. 

[4] The case as made for plaintiff along the line we have 
suggested is that Johnson was born and reared in Randolph 
County, where his mother and two brothers still live; that he 
left Randolph County in 1898, and went to Clinton, Mo., where 
he resided with his wife and two children, eight and ten years 
old, and operated a dairy on a rented farm; that he owned a 
farm in Randolph County, and, while both it and the dairy 
were mortgaged, they were worth much more than the amount 
of the incumbrances. A while before his disappearance he had 
bought Christmas presents for the children, and the evening he 
left he spoke of his arrangements for an enlargement of his 
barn. He left money in the bank and had not collected his 
last month’s dairy bills. This is a short statement of the con- 
ditions the day he disappeared. On that day, at 5 o’clock in 
the evening, he returned to his house from Clinton, something 
less than two miles away, and, after helping about the milking, 
he put on a clean collar and returned to Clinton, but without 
taking any clothing or anything else with him. Not having re- 
turned at 2 o’clock in the morning, his wife began making in- 
quiry (presumably by telephone). She heard nothing from 
him, and neither she, nor his mother or brothers, have ever seen 
or heard from him since. She instituted inquiry and so did the 
defendant through its proper officers. Advertisements were put 
out and cards of inquiry sent, but no response ever came and 
all search made for him failed. As stated, he did not draw 
money from the bank, or collect bills, wherewith to provide 
himself for travel or for a protracted stay from home. 
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There was evidence in defendant’s behalf tending to show that 
Johnson had fallen into the habit of gambling and staying out 
of nights; that he made a futile effort to quit such practice, 
but failed, and that he was despondent and had been heard to say 
he was going to leave the country and be lost to the world; 
and that he was seen to take a train at Clinton the night of his 
disappearance. There was an effort made to show that the re- 
lations between him and his wife were seriously unpleasant, 
but she denied this.- She said she had spoken to him about 
staying out at night too late, that his business required his 
getting up early and retiring late, and that he could not keep 
his health and remain up so late, and, besides, it was a bad ex- 
ample for their boy. But we do not think the jury, after con- 
sidering all the evidence on this head, were bound to conclude 
that their relations were unhappy. In rebuttal, she testified in 
reference to his having been seen at the depot at Clinton the 
night he disappeared, that they lived near a railway crossing 
where the trains were compelled to stop, and that her husband 
frequently would go to the depot, get on a train, and ride down 
as far as the crossing. There was also some evidence, not very 
satisfactory, as to his having been seen in,Wichita, and perhaps 
some other supposed clues. When plaintiff heard of the Wich- 
ita matter, she sent out there without finding him, and, when 
she or his relatives learned of anything purporting to be about 
him anywhere in the United States, they investigated and found 
it to be a mistake. And so it is; if he is not dead, he was at 
time of trial, after the lapse of seven years, still adrift and his 
whereabouts wholly unknown. The fact cannot be known to 
an absolute, or, we might say, a physical, certainty. Neither 
his live nor dead body has been seen; and hence we must in 
this, as in all other cases falling short of actual demonstrative 
proof, leave it for a jury to say what the reasonable probability 
is. That was done in this case and our authority to interfere 
cannot be exercised unless there has been error at the trial, and 
we have not found any. Some complaint is made of plaintiff” s 
instruction No. 2, but we find it altogether unobjectionable. 
Considering the instructions for each party, there is no room to 
say that the jury was misled or misdirected. 

The foregoing compose the principal points made for reversal, 
and our labor in disposing of them has been greatly lessened 
by the able and comprehensive opinions of Judges Goode and 
Gray of the St. Louis and the Springfield Courts of Appeals in 
the cases above cited. 

There was some objection made to the admission of evidence 
concerning the efforts and results of the inquiry and search 
made for Johnson. But clearly it was not subject to the ob- 
jection made. 

The judgment will be affirmed. All concur. 
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COURT OF CIVIL APPEALS OF TEXAS. 


Fort WortH. 


STENGEL 
vs. 


COLORADO NAT. LIFE ASSUR. CO.* 


LIFE INSURANCE—REPRESENTATIONS—ESTOPPEL. 


Insured was not estopped from asserting that a life policy was pro- 
cured by misrepresentations as to when it would mature, where he 
declined to accept the policy when it was tendered to him, and took 
possession of it solely to deliver it to the company’s adjuster, who 
had come to settle the claims. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 141.) 


Appeal from Knox County Court; J. H. Milam, Judge. 

Action by John E. Stengel against ‘the Colorado National Life 
Assurance Company. From a judgment for defendant, plain- 
tiff appeals. Reversed, and remanded for new trial. 


W. N. Coomses of Benjamin, and Cuas. E. Coomses, of 
Anson, for Appellant. 

CLARENCE A. BRANDENBURG, of Denver, Colo., and D. J. 
BrookrEson, of Benjamin, for Appellee. 

SPEER, J. 

John Stengel brought this suit to recover from the Colorado 
National Life Assurance Company the sum of $322.30 paid 
to it as the first annual premium for a $10,000 life insurance 
policy, upon an allegation that the agent of the defendant com- 
pany had falsely and fraudulently represented the character of 
the policy to be delivered. The defendant denied generally, 
and pleaded specially an estoppel by reason of the plaintiff hav- 
ing accepted the policy tendered. After the evidence of plain- 
tiff was introduced, the court directed a verdict for the de- 
fendant, on which judgment was entered, and the plaintiff 
has appealed. 

The only issue presented, of course, is whether or not the 
evidence of appellant presented such a case as would have 
justified a finding by the jury in his favor. We need not state 
the evidence in detail, but it is sufficient to say that the allega- 
tions of appellant’s petition, to the effect that appellee’s agent 
falsely represented to him that the policy for which he applied 
would mature at the end of thirteen years, after which time he 
would be entitled to a dividend of 3% per cent amounting to 
$350 per annum, for the remainder of his life, and that appellant 
relied upon this assurance, and would not have entered into the 


* Decision rendered, April 6, 1912. Rehearing denied, May 11, 1912. 
147 S. W. Rep. 1193. 
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contract of insurance, but for such representation, find support 
in the testimony. The policy issued by the company and ten- 
dered to appellant was not such a policy. That this would 
authorize a recovery back of the premium paid there can be no 
doubt, unless such relief should be denied for the reasons urged 
by counsel for appellee. Those reasons are as follows :— 

[1] First. That, appellant having signed the written appli- 
cation containing the stipulations hereinafter to be noticed, he 
will not be heard to give oral evidence of statements made by 
the agent at or prior to the signing of such application and not 
contained therein. To the policy, which is in evidence, is at- 
tached a copy of appellant’s application, which application con- 
tains the following language: “I hereby warrant and agree that 
all the statements and answers contained in my application 
for assurance above referred to * * * are true, full, and 
complete; that my said application and the foregoing answers 
are the sole consideration and inducement for the issuance of 
any policy of assurance based thereon, and shall be binding on 
all parties in interest under such policy; that no statement or 
declaration made to or by any agent, examiner, or other person 
not contained in my said application shall be taken or considered 
as having been made to or brought to the notice or knowledge 
of said company, or as charging it with any liability by reason 
thereof.” The application is silent as to the kind of policy to 
be delivered, further than to state that the same it to be a “G A 
D 20 Pay.” Now the evidence showing the representations 
of the agent and the character of the policy tendered was ad- 
mitted by the court, and no cross-assignment complains of that 
ruling. But if the ruling were assigned as error, yet we would 
be unwilling to hold that the oral testimony was inadmissible, 
because it cannot be said that such testimony contradicts the 
written contract that the policy was to be a “G A D 20 Pay.” 
That expression is not so unambiguous as to preclude oral evi- 
dence of its meaning. Very naturally some representations as 
to the nature of the policy to be delivered would be expected 
to be made, and proof of the same should be allowed, especially 
where such proof as we have just shown does not contravene 
any of the rules of evidence by contradicting the written ap- 
plication or contract. 

[2] The second reason urged by appellee is the estoppel 
pleaded. It is sufficient answer to this, however, to say that 
appellant’s testimony is to the effect that he declined to accept 
the policy when tendered to him, and afterwards only came in 
actual possession of it for the sole purpose of delivering it to 
appellee’s adjuster, who had come to his town for the purpose 
of settling this and other claims. 

The summary instruction was, therefore, erroneous, and the 
judgment is reversed, and the cause remanded for another trial. 
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FLORIDA LIFE INS. CO. vs. DILLON.* 
(Supreme Court of Florida.) 


ACTION ON LIFE POLICY—PLEADING—FRAUD. 


In an action upon a life insurance policy, which contains a clause that, 
with the exception of the suicide of the insured within one year from 
the date of such policy, “the policy will be incontestable from any 
cause from the date of its issue, provided the premiums have been 
duly paid,” a demurrer is properly sustained to pleas which at- 
tempt to set up fraud on the part of the insured in his answers to 
certain questions in his application for such policy, but which pleas 
fail to show any actual fraud practiced by the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


oo. Decision rendered, May 8, 1912. 58 South. Rep. 643. Syllabus by the 
ourt. 


NEWMAN vs. NORRIS IMPLEMENT CO. er At.* 
(Court of Civil Appeals of Texas. Amarillo.) 


PREMIUM NOTE—ACTION—JUDGMENT. 


Where, in an action on a premium note given to an insurance agent, 
there was evidence that the policy was in force at the time of the 
trial, that the agent had actually paid the premium for which the 
note was given after suit brought and that the insurer had waived 
the provision in the policy that it should not be in force until the 
first premium had been paid in cash, the maker was not entitled 
to judgment over against the agent, on judgment being rendered 
against him in favor of the indorsee, on the ground that, because 
of the agent’s failure to pay the premium in cash to the company 
before suit brought, the note was without consideration as between 
the parties. 


(Fe ey cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 


PREMIUM NOTE—CANCELLATION —FAILURE OF CONSID- 
ERATION. 


Where, in a suit by an indorsee of a premium note against the maker 
and payee, the maker demanded judgment over against the payee 
for alleged failure of consideration, in that the payee had failed 
to pay the premium to the insurance company, the burden was 
on the maker to allege and prove, not only that the policy provided 
that it should not be in force until the first premium had been paid 
in cash, and to prove that he executed the note to the payee, in 
lieu of cash, on the latter’s promise to pay the premium, and that 
he had not done so, but that he had also made no satisfactory ar- 
rangement with the insurer by which the latter had waived such 
provision. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 
* Decision rendered, April 20, 1912. 147 S. W. Rep. 725. 
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SCHMEDDING vs. NORTHERN ASSUR. CO.* 
(Supreme Court of Michigan.) 


LAPSE OF POLICY—GRACE. 


Where an insured, upon giving his notes for his annual premium when 
it became due, was granted an extension of several months, and then 
failed to pay the notes at maturity, his policy lapsed and became void 
at once; Pub. Acts 1907, No. 187; § 11, which requires that every 
insurance policy shall contain a provision giving the insured one 
month’s grace for the payment of every premium after the first 
year, and the policy, which conformed to this statute, not entitling 
the insured to two periods of grace. 


(For other cases, see Insurance, Cent. Dig. §§ 914, 1034; Dec. Dig. § 357.) 
* Decision rendered, May 31, 1912. 136 N. W. Rep. 361. 


WAGGONER vs. BURG.* 
(Court of Civil Appeals of Texas. San Antonio.) 


PREMIUM NOTE—ACTION—ACCEPTANCE OF POLICY—EVI- 
DENCE. 


Defendant applied for a policy of life insurance, at the instance of 
plaintiff's subagent, in the C. Company, and delivered to the sub- 
agent a note, payable to plaintiff, for the first premium “on delivery 
of policy after date.” Defendant’s application was rejected; where- 
upon the subagent induced defendant to sign an application for 
insurance in the G. Company, stating that such subagent would get 
defendant another policy equal to the one he had previously applied 
for, and would see that his health record was corrected, when de- 
fendant would be at liberty to take the policy, or not. Defendant 
accepted the policy in the G. Company, and was afterwards re-ex- 
amined, as he supposed, to correct his health record, and signed what 
was in fact a renewal application for the policy in the C. Company, 
and this, being issued, was tendered to him and refused, and suit 
brought on the note. Held, that plaintiff and the subagent were 
acting together in the matter, and the subagent’s statement that he 
would correct defendant’s health record, when he would be at lib- 
erty to take the policy, or not, was admissible against plaintiff. 


= on cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 


* Decision rendered, April 17, 1912. Rehearing denied, May 22, 1312. 
147 S. W. Rep. 342. 
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WELSH vs. METROPOLITAN LIFE INS. CO. or 
New York.* 


(St. Louis Court of Appeals. Missouri.) 


LIFE INSURANCE—MISREPRESENTATIONS. 


Under Rev. St. 1909, § 6937, providing that no misrepresentations made 
in obtaining a life "policy shall be deemed material unless the matter 
misrepresented actually contributed to the contingency on which the 
policy has become due, a stipulation in a life policy that the insurer 
assumed no liability unless insured was in sound health on the date 
thereof was not a condition precedent necessary to be complied with 
before the policy became operative. 

(For = cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 

291.) 


LIFE INSURANCE—MATERIAL MISREPRESENTATIONS—DE- 
Sea CONDITIONS PRECEDENT. 

Under Rev. St. 1909, § 6940, providing that in actions on life policies no 
defense honed on “misrepresentations in obtaining the same shall be 
valid unless insurer deposits in court the premiums received, in- 
surer in a life policy may not rely on the defense of a material 
misrepresentation where it does not deposit in court for the bene- 
fit of plaintiff the premiums received on the policy. 

~ other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 

615.) 


PEREMPTORY INSTRUCTIONS—WHEN AUTHORIZED. 

Where plaintiff suing on a life policy established a prima facie right to 
recover, and the insurer in effect conceded the truth of the prima 
facie case and presented no available defense, a peremptory instruc- 
tion for plaintiff for the amount due under the policy, with interest 
to be ascertained by the jury, was proper. 

om — cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


ACTIONS—PENALTIES FOR VEXATIOUS DELAY—QUESTION 
FOR JURY. 

In an action on a life policy, the question on vexatious delay on the 
part of insurer in paying the claim held, under the evidence, properly 
submitted to the jury, and, on their finding a vexatious delay, a 
recovery for the damages authorized by Rev. St. 1909, § 7068, was 
proper. 


aa other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, May 7, 1912. 147 S. W. Rep. 147. 
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METROPOLITAN LIFE INS. CO. vs. PEOPLE’S TRUST 
CO. (No. 21, 987.)* 


(Supreme Court of Indiana.) 


LIFE INSURANCE—PROOFS OF DEATH. 

Where a life policy requires the furnishing of proofs of death, but fixes 
no time, the beneficiaries have a reasonable time in which to fur- 
nish proofs. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


LIFE INSURANCE—PROOFS OF DEATH—REASONABLE TIME 
—WHAT CONSTITUTES. 


Where a life policy required proofs of death to be furnished, but did 
not specify any time, and the insured died in a place where he had 
no relatives, and his relatives and next of kin did not know of the 
existence of the policy, two years and two months was not an un- 
reasonably long time to delay the filing of proofs of death; the 
proofs being furnished within a few days after the discovery of 
the policy and the appointment of an administrator. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
ACTIONS—COMPLAINTS—SUFFICIENCY. 


In an action on a life policy, where the complaint alleged that the insured 
died intestate, the plaintiff being appointed administrator, that at 
the time of insured’s death the policy was in full force, that during 
his lifetime the insured conformed to all the conditions of the 
policy, and that proofs of death had been furnished within a short 
time after plaintiff’s appointment as administrator, is sufficient as 
against a demurrer for want of facts. 

(For other cases, see Insurance, Cent. Dig. §§ 1575, 1576, 1579, 1580, 1584- 
1586; Dec. Dig. § 629.) 


ACTIONS—EVIDENCE. 


In an action on a life policy, which provided for forfeiture in case in- 
sured committed suicide, proofs of death, stating that it was caused 
by morphine or opium poison, not taken or administered by deceased’s 
own volition in an effort to’ commit suicide, are not admissible to 
prove that fact and to contradict evidence tending to show that the 
death was caused by suicide; the proofs being admissible on behalf 
of the plaintiff only to show a compliance with the terms of the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


* Decision rendered, May 14, 1912. 98 N. E. Rep. 513. 


WOODMEN OF THE WORLD vs. HIPP.* 
(Court of Civil Appeals of Texas. Austin.) 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE—DEATH 
IN VIOLATION OF LAW. 

Evidence, in an action on a benefit certificate, defended on the ground 
of insured’s breach of a stipulation avoiding the certificate, if in- 


* Decision rendered, April 3, 1912. Rehearing denied, May 8, 1912. 147 
S. W. Rep. 316. 





1306 Insurance Law Journal Vol. 41. [Aug., 1912, 


sured should die in consequence of a violation of law, held sufficient 
to show that insured was killed while making an assault in viola- 
tion of a penal statute. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 810.) 


DEATH IN VIOLATION OF LAW. 


Where insured was shot and killed in consequence of his violation of 
law, in breach of a provision in the benefit certificate, it was im- 
material that the person shooting him also committed an offense. 


a oy cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 


ACTION ON POLICY—DEATH IN VIOLATION OF LAW—SELF- 
DEFENSE. 


In an action on a benefit certificate, defended on the ground that insured 
had died in consequence of his violation of law, thereby avoiding 
the certificate, there was evidence that insured went to the house 
of another, and that such person, while in an angry mood at words 
spoken by insured, approached insured without any weapon or 
words indicating an intention to assault insured, and that insured 
then struck him a violent blow upon the head with a chair, imme- 
diately following which he was shot. Held, that such circumstances 
did not justify insured in striking in self-defense, so as to exempt 
him from a violation of law and a breach of the certificate. 


— of cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 


Ore 


KNIGHTS OF THE MODERN MACCABEES vs. MAY- 
FIELD.* 


(Court of Civil Appeals of Texas. Dallas.) 
FRATERNAL INSURANCE—ACTIONS—WAIVER. 


A fraternal beneficiary association which denied liability on a certificate 
of membership on account of non-membership of decedent at the 
time of his death waived any further proceedings by the bene- 
ficiary under the by-laws providing for an appeal from the decision 
of the executive committee to the great camp. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


FRATERNAL INSURANCE—ASSESSMENTS—PAYMENT. 


Where the by-laws of a fraternal beneficiary association provided that 
a member who should become permanently disabled to perform any 
kind of business and who had paid all dues should be entitled to 
receive annually from the disability benefit fund ten per cent of the 
amount collected on the next life benefit assessment levied after such 
disability became due, a member who paid assessments in advance 
until the local tent of which he was a member was suspended, and 
who then became permanently disabled by reason of illness resulting 
in his death, was entitled to receive benefits on account of disability, 
and, where they more than equaled subsequent assessments, the cer- 
tificate could not be forfeited for non-payment of assessments. 


(For other cases, see Insurance, Cent. Dig. § 1887; Dec. Dig. § 740.) 


* Decision rendered, May 4, 1912. Rehearing denied, May 25, 1912. 
147 S. W. Rep. 675. 
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KERR vs. CRANE Et? At.* 
(Supreme Judicial Court of Massachusetts. Middlesex.) 


MUTUAL BENEFIT INSURANCE—BENEFFICIARIES. 

Under Rev. Laws, c. 119, § 6, providing that the benefits of a fraternal 
insurance company .nay be paid only to persons standing in specified 
relations to the insured, one not falling within the enumerated 
classes does not take any rights in a certificate because of an as- 
signment by the member, or because of paying the member’s dues. 

(For other cases, see Insurance, Cent. Dig. §§ 1873, 1875, 1876, 1977-1980; 
Dec. Dig. 8§ 728, 797.) 


* Decision rendered, May 27, 1912. 98 N. E. Rep. 783. 


Vol. XLI.—82. 
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SUPREME COURT OF NEW: YORK. 
APPELLATE TERM. 
GROPPER 


Us. 


HOME INS. CO* 


FIRE POLICIES—CONSTRUCTION—INTENT. 


A fire policy should be given reasonable construction to effectuate the 
intent of the parties. 


we a cases, see Insurance, Cent. Dig. §§ 2092, 294-208; Dec. Dig. 
14 


7, — CONSTRUCTION —INCONSISTENT PROVI- 


If the written portions of a fire policy are inconsistent with the printed 
portions, the former must ordinarily prevail. 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 


FIRE POLICIES—INCONSISTENT PROVISIONS. 


If the stock of a merchant tailor covered by fire insurance necessarily 
or within the expectation of the parties includes a small amount of 
benzine, a printed provision in the policy avoiding the insurance on 
benzine, being kept on the premises will not defeat the policy; the 
words “the stock of a merchant tailor’ being written in the policy 
and controlling the printed clauses. 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 


EXPLANATION OF TERMS—EVIDENCE. 

In an action on a fire policy covering a merchant tailor’s stock, claimed 
by insurer to have been avoided by a provision in the policy prohibit- 
ing the keeping of benzine on the premises, insured had a right to 
show the understanding of the parties in using the term “the stock of 
a merchant tailor,” to show that keeping of a small quantity of benzine 
was contemplated. 


(For other cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 155.) 


REVIEW—DISMISSAL OF COMPLAINT. 
On appeal from a judgment dismissing the complaint, plaintiff's testimony 
must be given the most favorable reasonable construction. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3467-3475; Dec. 
Dig. § 866.) 


FIRE POLICIES—EVIDENCE—SUFFICIENCY. 

In an action on fire policy covering a merchant tailor’s stock, testimony 
that benzine, which caused the fire loss sued on, was necessarily and 
suitably used in the tailor’s work, made out a prima facie case that 
the benzine was a legitimate part of the stock insured. 

(Foe oe cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

. 


* Decision rendered, June 21, 1912. 135 N. Y. Supp. 1028. 
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Appeal from Municipal Court, Borough of Manhattan, Ninth 
District. 

Action by Henry Gropper against Home Insurance Company. 
Judgment dismissing the complaint, and plaintiff appeals. Re- 
versed, and new trial ordered. 


Argued June term, 1912, before Seabury, Lehman, and Bijur, JJ. 


RaPpHAEL Linx, of New York City, for Appellant. 

Ricuarps & RicHarps, of New York City (Frank Sowers of 
New York City, of counsel), for Respondent. 

LEHMAN, J. 

The plaintiff sued upon an insurance policy covering “stock of 
merchandise, principally of stock of a merchant tailor.” The 
policy was in the standard form, and contained a provision that 
the policy shall be void “if (any usage or custom of trade to the 
contrary notwithstanding) there be kept, used, or allowed on the 
above described premises benzine,” etc. At the trial the plaintiff 
testified that he made a coat for a customer that was too long. 
The coat was pasted at the bottom. Plaintiff had to open this 
paste and cut off the piece of goods and paste it together again. 
When he started to press the coat, it took fire. He testified 
further :— 

“T have cut off the bottom and clean it with a little benzine; 
otherwise you cannot open the bottom and press it before it is 
dried out.” 

He used benzine— 

“only to open the bottom, otherwise you can’t open the bottom. 
It is a bottle of benzine prepared for the cleaners, so as not to 
catch fire.” 

It was further conceded by the plaintiff :— 

“That at the time and place of the fire in question the plain- 
tiff had, as a tailor, in his place of business a small can of benzine 
for business purposes, and that he had been using a small quan- 
tity of the same on the overcoat before the fire occurred, and the 
fire occurred while he was pressing the coat.” 

Upon this testimony and concession the trial justice dismissed 
the complaint, holding that, as a matter of law, the presence of 
a small can of benzine for business purposes avoided the policy. 

[1-3] The words insuring “the stock of a merchant tailor” it 
the policy are in writing. The provisions against the presence of 
benzine on the premises, “any usage or custom of trade to the 
contrary notwithstanding,” are part of the printed form. The 
policy should be given a reasonable construction, in order to 
effectuate the intent of the parties. If the written portions of the 
policy are inconsistent with the printed portions of the policy, the 
provisions in writing must ordinarily prevail. It cannot be sup- 
posed that the parties intended to enter into a contract which 
would be void by virtue of the printed clause from its inception. 
If, therefore, the stock of a merchant tailor necessarily, or within 
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the expectation of the parties, included a small amount of ben- 
zine, then the provisions avoiding the policy for the presence of 
benzine cannot be given any interpretation which would result 
in the avoidance of the contract, by reason of conditions within 
the contemplation of the parties when the contract of insurance 
was made. 

“Policies are to be construed largely according to the intention 
of the parties, and for the indemnity of the assured and the ad- 
vancement of trade. Facts and circumstances dehors the instru- 
ment may be proved, in order to discover the intention of the 
parties.” Lancaster Silver Plate Co. vs. Fire Ins. Co., 170 Pa. 
151, 163, 32 Atl. 613, 614. 

[4] In accordance with this rule, since it does not clearly ap- 
pear from the instrument exactly what the parties intended by 
the use of the words “stock of a merchant tailor,” the plaintiff 
had a right to offer testimony tending to show the understanding 
of the parties in regard to the meaning of these words, and the 
exclusion of testimony offered for this purpose presents rever- 
sible error. 

[5, 6] Aside, however, from this point, I think that the testi- 
mony actually admitted presents a prima facie case. In Hall vs. 
Insurance Company of North America, 58 N. Y. 292, at page 
294, 17 Am. Rep. 255, the Court of Appeals, in construing its 
previous decisions, stated :— 

“It was held by this court that the use of such materials as 
were necessarily and ordinarily used in the business, the stock and 
materials of which were covered by the policy, was authorized, 
although, by the printed clauses of the policy, the keeping or use 
of such materials upon the premises was prohibited. * * * 
It is an elementary rule that the underwriters are to be assumed 
to know the usual course of conducting business in connection 
with which they issue policies. Hence, when a policy is issued 
upon the stock of goods in a specified business, the underwriter 
is presumed to know what goods are usually kept by those en- 
gaged in that business. Steinbach vs. La Fayette F. Ins. Co., 
54 N. Y. 90. When a policy is issued, as in the present case, 
upon the materials used in the business of photography, it in- 
cludes all such as are in ordinary use, although some other things 
be substituted therefor.” 

It is urged by the respondent that the rule of these cases is 
not applicable to the case at bar, because the clause construed in 
those cases did not include the words “any usage or custom of 
trade to the contrary.” This point is considered in Richards on 
Insurance, and the author stated that :— 

“Despite the attempt in the standard form to limit this rule of 
construction, the rule still prevails, and the only effect of the 
clause, ‘any usage or custom of trade to the contrary,’ is, perhaps, 
to impose upon the insured the burden of showing with greater 
clearness that the written description fairly covers the prohibited 
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articles in question.” Richards on Insurance (3d Ed.) p. 358. 
(Italics are mine.) 

This particular clause has apparently never received any au- 
thoritative construction in our courts, but it was considered by 
the Supreme Court of Illinois in the case of Norwaysz vs. Thur- 
ingia Ins. Co., 204 Ill. 334, 346, 68 N. E. 551, 555. In that case, 
the court said :— 

“There are two general classes of cases in which it has been 
held with considerable uniformity that a breach of a prohibitive 
clause in a policy, such as this, will not operate to relieve the 
insurer from liability thereon: One, where the policy of insur- 
ance, being on a stock of goods used in business, contains clauses 
forbidding the keeping of certain materials which are customarily 
a part of such stock of goods; the other, where the breach con- 
sists in keeping small quantities of the forbidden articles for 
cleaning clothes, or oiling machinery, or like purposes.” 

In this case the plaintiff has shown that the prohibited article 
was used, not for cleaning clothes, but to remove paste from the 
bottom of a coat before alteration, and that it was necessary and 
suitable for this purpose. Upon a dismissal of the complaint, we 
are obliged to give this testimony the most favorable reasonable 
construction, and it seems to me it establishes a prima facie case 
that the benzine was necessary in the prosecution of the business 
in which plaintiff was engaged, and was a legitimate part of the 
stock insured by defendant. 


Judgment should be reversed, and a new trial ordered, with 
costs to appellant to abide the event. All concur. 


SUPREME COURT OF RHODE ISLAND. 


SAUTHOF 
vs. 


AMERICAN CENT. INS. CO* 


POLICY—CONSTRUCTION—A PPRAISEMENT. 

A statutory fire policy declared that the insurer should not be liable be- 
yond the actual cash value of the property at the time of loss or 
damage, and provided for an appraisement in case of disagreement. 
It also declared that it should be optional with the insurer to take 
all or any part of the articles damaged at such ascertained value, and 
also to repair, rebuild, or replace the property lost or damaged with 
other of like kind and quality. A separate clause provided that the 
insured should give immediate notice of any loss in writing to the 
company separating the damaged and undamaged personal property, 


* Decision rendered, June 11, 1912. 83 Atl. Rep. 441. 
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stating the quantity and cost of each article and the amount claimed 
thereon, and within sixty days after the fire render a verified state- 
ment showing the cash value of each item and the amount of loss 
thereon. Held, that a report of appraisers giving the sound value of 
and the loss on various articles of personal property in the aggregate, 
but not itemized, was not a sufficient compliance with the policy, and 
was therefore void. 


a =— cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
574- 
Johnson, J., dissenting. 


Exceptions from Superior Court, Providence and Bristol Coun- 
ties; Christopher M. Lee, Judge. 

Action by George W. Sauthof against the American Central 
Insurance Company. From a judgment of nonsuit, plaintiff 
brings exceptions. Overruled. 


Cook & BROWNELL, of Providence, for Plaintiff. 

C. M. Van Stiyck, and Freperick A. JoNnEs, both of Provi- 
dence, for Defendant. 

VINCENT, J. 

This is an action brought under a policy of insurance issued by 
the defendant company to the plaintiff, whereby the defendant 
contracted to insure the plaintiff against all direct loss or damage 
by fire upon certain personal property in said policy mentioned. 
The property enumerated in said policy having been damaged by 
fire, the plaintiff, within sixty days thereafter, delivered to the 
defendant company his duly authenticated proof of claim, em- 
bodying an itemized list of the damaged articles to each of which 
several items were appended certain figures indicating both the 
sound value and the loss or damage. This estimate of the plain- 
tiff not proving satisfactory to the defendant company, the latter 
claimed an appraisal in accordance with its rights under the pol- 
icy. Each of the parties having appointed an appraiser and the 
two so chosen having selected an umpire, they proceeded to dis- 
charge their duties, and later made a report of their doings to the 
plaintiff and to the defendant company. This report fixed the 
sound value of the damaged property at $1,000 and the loss 
thereon at $756.29. This report made by the appraisers, as afore- 
said, gave the sound value and the loss in the aggregate, and did 
not show the sound value of and loss upon each particular ar- 
ticle. 

_At the trial of the case the plaintiff offered in evidence the re- 
port of the appraisers, above mentioned. The defendant ob- 
jected to its admission on the ground that the award of appraisers, 
appointed in accordance with the provisions of the policy, should 
contain an itemized list of the property, and that the appraisers 
should state separately the sound value of and the loss upon each 
item. The objection of the defendant was sustained by the trial 
court, and the plaintiff excepted. At the close of the plaintiff’s 
testimony, no award having been introduced in evidence, a mo- 
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tion to nonsuit the plaintiff was granted, and to the granting of 
this motion the plaintiff also excepted. Other exceptions taken 
by the plaintiff during the course of the trial are not considered 
by the plaintiff in his brief, and must be considered as waived. 
Upon the two exceptions above mentioned the case is now before 
this court. The provisions of the policy necessary to the con- 
sideration of the question presented are as follows: “(1) The 
company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs and the loss or 
damage shall be ascertained or estimated according to such actual 
value. * * * Said ascertainment or estimate shall be made 
by the insured and this company, or, if they differ, then by ap- 
praisers as hereinafter provided ; and, the amount of loss or dam- 
age having been thus determined, the sum for which this com- 
pany is liable pursuant to this policy shall be payable after due 
notice, ascertainment, estimate, and satisfactory proof of the 
loss have been received by this company in accordance with the 
terms of this policy. It shall be optional, however, with this 
company, to take all or any part of the articles at such ascertained 
or appraised value, and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality. 
* * * (2) If fire occur, the insured shall give immediate 
notice of any loss thereby in writing to this company, * * * 
separate the damaged and undamaged personal property, put it 
in the best possible order, make a complete inventory of the 
same, stating the quantity and cost of each article and the amount 
claimed thereon; and within sixty days after the fire * * * 
shall render a statement to this company signed and sworn to by 
the insured, stating * * * the cash value of each item 
thereof and the amount of loss thereon.” 

The plaintiff contends that it not necessary that the report 
of the appraisers should contain an itemized list of the several 
articles damaged, together with the sound value of and the loss 
upon each article, but that the aggregate loss as given by the ap- 
praisers in the present case is sufficient compliance with the terms 
of the contract. The plaintiff in support of his position cites the 
case of the Continental Ins. Co. vs. Garret, 125 Fed. 589, 60 C. 
C. A. 395, but we do not think that this case deals with the par- 
ticular question raised in the case at bar. In that case the subject 
of insurance was a dwelling house, and constituted but a single 
item upon which it was competent for the appraisers to fix the 
sound value and the amount of the loss. The appraisers, how- 
ever, omitted to ascertain the sound value, and only found the 
amount of the loss. Upon that point the court said: “The sub- 
mission required the appraisers to determine two things, and two 
things only, for the submission was only for the purpose of de- 
termining the amount of loss, and no other defense open to the 
insurer was submitted. The policy itself required that the ap- 
praisers should state separately sound value and damage. * * * 
Sound value is the cash value, making an allowance for deprecia- 
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tion due to use, etc., at and immediately preceding the time of the 
fire. This definition is plainly implied by the paragraph from the 
submission set out above. The award is therefore not in accord- 
ance with the submission, because the sound value has not been 
estimated or appraised.” This, however, being a suit in equity, the 
court, having obtained jurisdiction for the purpose of setting 
aside the award, which had been pleaded in bar to the ending suit 
at law upon the policy, retained the case and determined the loss 
and damage. 

The plaintiff has also cited authority to the effect that courts 
approach the interpretation of a statute with the presumption 
that words and phrases therein are used in their familiar and 
usual sense, without any forced, subtle, or technical consideration 
to limit or extend their meaning (26 A. & E. Enc. of Law, p. 
605, § 5) ; that all legislation interfering with the right of the in- 
dividual, whether he be a natural person or a corporation, to 
enter into contracts or to exercise his preference as to the person 
with whom he shall do business, should receive strict construc- 
tion; that is a well-established rule of construction that statutes 
in derogation of the common law are to be strictly construed, and 
hence, while a statute which is plainly inconsistent with the com- 
mon law will prevail, yet statutes are not presumed to make any 
alteration in the common law, further or otherwise than the clear 
import of the statutory language necessarily required (26 A. & 
E. Enc. of Law, p. 662); that strict construction as applied to 
statutes means that they are not to be so extended by implication 
beyond the legitimate import of the words used in them as to em- 
brace cases or acts not clearly described by such words, and 
to bring them within the prohibition or penalty of such 
statutes, that it does not mean that words shall be so restricted 
as not to have their full meaning, but that everything shall 
be excluded from the operation of statutes so constructed 
which does not clearly come within the meaning of the language 
used. 26 A. & E. Enc. of Law, § 7, page 657. While we do not 
disapprove of or question these propositions of law, we do think 
that they are not applicable to the particular matter under consid- 
eration. The general rule of law is that the cardinal purpose or 
intent of the whole act shall control, and that all the parts be 
interpreted as subsidiary and harmonious. They are to be brought 
into harmony, if possible, and so considered that no clause, sen- 
tence, or word shall be void, superfluous, or insignificant. Words 
and clauses in different parts of a statute must be read in a sense 
which harmonizes with the subject-matter and general purpose 
of the statute. If, upon examination, the general meaning and 
object of the statute should be found inconsistent with the literal 
import of any particular clause or section, such clause or section 
must, if possible, be construed according to that purpose. Suther- 
land on Statutory Construction, §§ 240, 241. 

We cannot agree with the contention of the plaintiff regarding 
the construction of the statute in question. It is expressly pro- 
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vided in the policy that the company shall, at its own option, have 
the right to take all or any part of the articles damaged at the 
appraised value. If this court should hold the report of the ap- 
praisers was a substantial compliance with the terms of the con- 
tract, the effect would to be completely abrogate that other pro- 
vision of the contract which gives to the defendant the right to 
take all or any part of the articles at the appraised value. An 
itemized appraisal is therefore absolutely necessary to the exer- 
cise of certain rights and privileges which are expressly given to 
the defendant under the contract. 

For these reasons, we think that the statute in question must 
be construed, if possible, so as to give effect to all parts thereof, 
and that any other construction would be unwarrantable. We 
are, therefore, of the opinion that the report of the appraisers 
giving the sound value of and the loss upon the property in the 
aggregate was not sufficient compliance with the statute and there- 
fore void, and that the nonsuit was properly granted by the su- 
perior court. 

The plaintiff's exceptions are overruled, and the case is remitted 
to the superior court, with direction to enter judgment on the 
nonsuit. 

Jounson, J. (dissenting. ) 

The award made by the appraisers was as follows :— 

“Award. 

“To the parties in interest :— 

“We have carefully examined the premises and remains of the 
property hereinbefore specified, in accordance with the foregoing 
appointment, and have determined the sound value and the loss 
and damage to be as follows :— 

Sound value Loss 
lst item household furniture &c 756.29 
Total sound value and loss.............+05- 1000 756.29 
‘Witness our hands this 21st day of September 1909. 
“Edwin Draper, 
“Chas. A. Cooley, Appraisers,” 

The exceptions are: “First. Exception to the ruling of the 
court denying the introduction of a certain written award of ap- 
praisers, as appears from pages 48-61 of said transcript; the said 
exception to the ruling of said court being noted on page 61. 
Second. Exception to the decision of the court granting the de- 
fendant’s motion for a nonsuit, on the ground that the evidence 
was not sufficient to sustain the second count of plaintiff’s declara- 
tion in said case, and which fully appears on page 82 of said tran- 
script of testimony, which said transcript of testimony contains 
all the testimony taken during the trial of said case.” The award 
should have been admitted in evidence. / 

In Early vs. Providence & Washington Ins. Co., 31 R. I. 225, 
230, 76 Atl. 753, 755 (140 Am. St. Rep. 750), the court, speaking 
of the attempt of the plaintiff in that case to impeach the award 
by showing (1) that the value of certain goods, and the plain- 
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tiff’s loss thereon, were not considered in ascertaining the amount 
of the award because of an erroneous decision by the appraisers 
that certain goods were not covered by the policy, and (2) by 
showing that the umpire and the appraisers chosen by the defend- 
ant were not competent and disinterested, said: “The general 
rule is that this cannot be done in an action at law in jurisdiction 
where the distinction between law and equity is still maintained. 
Georgia Home Ins. Co. vs. Kline Co., 114 Ala. 366 [21 South. 
958] ; Kaplan vs. Niagara Fire Ins. Co., 73 N. J. Law, 780, 65 Atl. 
188; Robertson et al. vs. Scottish Union & Nat. Ins. Co., [C. C.] 
68 Fed. 173; Levin vs. Northwestern Nat. Ins. Co., [C. C.] 
146 Fed. 76. Thus in Georgia Home Ins. Co., vs. Kline & Co., 
supra, the plaintiff brought an action under a fire insurance policy 
containing the same arbitration agreement, with a few minor ver- 
bal changes, found in the Rhode Island standard form. The 
defendant pleaded an award, to which the plaintiff replied that 
the arbitrators wrongfully refused to consider a large amount of 
goods covered by the policy. And it was held, in sustaining the 
defendant’s demurrer to the reply, that the award could not be 
contradicted in a court of law, because (114 Ala. 372, 21 South. 
960) ‘the submission, on its face, submitted and carried before the 
arbitrators the matter of the entire loss, and the award shows they 
passed upon, and adjudicated, the entire loss.” In Kaplan vs. 
Niagara Fire Ins. Co., supra, where it appeared, in an action on 
a fire policy containing an arbitration agreement identical in all 
ways with the clauses in the Rhode Island form, that an award 
had been made, it was held that evidence introduced for the pur- 
pose of showing that the appraisers omitted to take into account 
certain articles alleged to have been covered by the policy and 
destroyed was properly excluded, because (73 N. J. Law, 789, 
65, Atl. 191) ‘their award cannot be impeached at law for erro- 
neous judgment upon facts, nor can it be for the omission of items 
of account which are within the terms of the submission.’ Rob- 
ertson et al. vs. Scottish Union & Nat. Ins. Co., supra, was an 
action on a fire policy containing the arbitration clauses quoted 
above, in which an award had been made. And it was held that 
the plaintiff could not prove that the loss sustained was greater 
than the amount found by the appraisers, nor that the appraiser 
selected by the insurer and the umpire were not competent and 
not disinterested, because, where the distinction between law and 
equity still prevails, an award cannot be attacked in an action at 
law for misconduct of the appraisers, and that, therefore (68 
Fed. 175), ‘in this forum [law side of the court] the award is 
binding on the parties, and no recovery can be had in this action 
beyond the amount therein ascertained.’ So, also, in Levin vs. 
Northwestern Nat. Ins. Co., supra, it was held that the defend- 
ant’s motion to strike out the plaintiff’s reply, setting up fraud on 
the part of the appraisers appointed under an arbitration clause 
identical with the Rhode Island form, should be granted, because, 
where the distinction between law and equity is still preserved, 
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the award cannot be impeached in a court of law for misconduct 
of the arbitrators. These cases seem conclusive of the case at bar. 
In this case, as in them, the plaintiff avers that an award has 
been made which on its face determines the entire liability of the 
defendant under the policy ; and in this case, as in them, the plain- 
tiff seeks to recover, in an action at law, a sum greater than that 
award, and to impeach the award because of alleged misconduct 
on the part of the appraisers in excluding certain items while 
estimating the loss, and because of incompetency. This, as the 
above authorities show, he cannot do in this form of action.” 

That case is decisive of the case now before us. The award 
cannot be impeached in a court of law any more successfully by 
the defendant than by the plaintiff. The court certainly cannot 
accomplish the invalidation of the award any more effectively 
by declaring it invalid when offered in evidence, and excluding it, 
than by passing upon it and declaring it invalid when in evidence. 
The plaintiff having complied with the provisions of the policy 
in regard to an appraisal and the appraisal having been made, 
the loss became payable by the terms of the policy “sixty days 
after the notice, ascertainment, estimate and satisfactory proof of 
the loss herein required have been received by this company, in- 
cluding an award by appraisers when appraisal has been re- 
quired.” If the defendant desired to impeach the award, it could 
have brought its suit in equity to do so upon any grounds it 
wished to urge. Not having done this, it cannot accomplish its 
purpose in a court of law, but must abide by the award. 

The plaintiff’s exceptions should be sustained. 


—--—-@+@ = -—-- 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


HANOVER FIRE INS. CO. 
US. 


TURNER 


ACTIONS—EVIDENCE—SUFFICIENCY. 


In an action on a fire insurance policy, evidence held to warrant a finding 
that its agent was authorized to make an agreement with an insurance 
broker acting for plaintiff so as to bind the insurer thereby. 

ioe -_ cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

5.) 


ACTS OF AGENT—EFFECT. 


Where an owner of property instructed an insurance broker to keep it 
insured for a certain period, and the broker agreed to do so, the act 


* Decision rendered, April 18, 1912. Rehearing denied, May 23, 1912. 
147 S. W. Rep. 625. 
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of the broker in securing a policy to take the place of one which had 
become worthless owing to the failure of the insurer inured to the 
benefit of his principal, though the principal did not know of the act. 


(For other cases, see Insurance, Cent. Dig. § 132; Dec. Dig. § 108.) 
ACTIONS—EVIDENCE. 


In an action on a fire insurance policy issued by an insurance broker with 
the assistance of a special agent of the insurer, evidence held insuft- 
cient to warrant a finding that the policy was issued without notice 
to the insurer’s agent that the broker was acting as agent for the in- 
sured. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

PREMIUMS—PAYMENT. 

Where an insurance broker, whose duty it was to keep the premises 
of his principal insured, secured a new fire policy to take the place of 
one which had become worthless owing to the failure of the company, 
and insurer agreed to look solely to the broker for the payment of 
the premium, the nonpayment of the premium did not affect the in- 
sured’s right of recovery; the insurer’s remedy being an action against 
the broker. 


(F % — cases, see Insurance, Cent. Dig. §§ 801, 895-902, 913; Dec. Dig. 
349.) 


Appeal from District Court, Harrison County; H. T. Lyttle- 
ton, Judge. 

Action by J. H. Turner against the Hanover Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

A house belonging to appellee was destroyed by fire March 29, 
1911. He recovered a judgment against appellant for $800, as the 
indemnity he was entitled to by the terms of a policy which he 
alleged appellant had issued to him March 27, 1911, insuring 
said house against fire for a period of one year from said March 
27, 1911. In its answer appellant asserted that the policy was 
not issued by it or by its authority, and then alleged as follows: 
“That the said plaintiff, at the date of the purported issuance of 
the policy as alleged in his petition, was insured under an ex- 
isting policy of insurance, against loss by fire of the property 
alleged to have been destroyed, in an insurance company, to wit, 
the Farmers’ & Merchants’ Insurance Company of Lincoln, Neb., 
which said policy was in the possession of said plaintiff, and 
which he had not surrendered or canceled or offered to surrender 
or cancel or tendered for such purpose, and which was a valid, 
subsisting and enforceable contract against said insurance com- 
pany. This defendant shows that the purported policy of insur- 
ance sued upon as issued by it was issued on, to wit, the 27th day 
of March, 1911, without request, knowledge, or acquiescence of 
the plaintiff; that he made no application therefor, nor was the 
same ever tendered, delivered, or agreed to be tendered or de- 
livered to him during the existence of the property purported to 
be insured thereby; and that the said purported policy never at 
any time previous to the destruction of the property in question 
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in any manner came into existence as a contract of insurance with 
the knowledge, present or prospective, of said plaintiff, and he 
never became bound in any manner whatsoever by any of the ob- 
ligations arising out of said purported policy.” 

C. F. Adams was the agent at Marshall, where the house was 
situated, of the Farmers’ & Merchants’ Insurance Company. He 
was also the agent at that place of the appellant and other insur- 
ance companies. 

In a supplemental petition appellee alleged that he had em- 
ployed Adams to procure insurance on the house and to keep 
same insured for a period of three years; that in compliance with 
his undertaking, Adams procured insurance on the house in the 
Farmers’ & Merchants’ Insurance Company; that by virtue of 
his employment by appellee it was Adams’ duty to reinsure the 
house, if for any reason the insurance he had procured for appel- 
lee in the Farmers’ & Merchants’ Company “should fail or become 
invalid” ; that about March 1, 1911, said Farmers’ & Merchants’ 
Company became insolvent; that Adams, with the consent and 
approval of appellant, it knowing the risk had been covered by 
the policy of the Farmers’ & Merchants’ Company, and that he 
was doing so in compliance with his undertaking to act for appel- 
lee in keeping the house insured, rewrote the insurance in ap- 
pellant company, and, as directed by it, held the policy for ap- 
pellee’s benefit; and that the premium due appellant for such re- 
‘ insurance was paid to and accepted by it. Appellee further al- 
leged that the appellant company, for a valuable consideration, 
had “agreed to rewrite all the insurance in Marshall formerly 
carried in the Farmers’ & Merchants’ Insurance Company, in- 
cluding the property of the plaintiff,” and had “contracted to re- 
insure the property of plaintiff, which policy of insurance so 
provided for was to take the place of the one formerly issued by 
the Farmers’ & Merchants’ Insurance Company, so as to keep 
plaintiff’s property insured. And the said defendant having re- 
quested and directed the issuance of said policy, and fully au- 
thorized and empowered its agent to issue same, is now estopped 
to deny the justice and validity of said contract and policy of 
insurance.” 

In a supplemental answer appellant alleged as follows: “That 
if the said C. F. Adams became the agent of the plaintiff for the 
purpose of attending to his business in procuring insurance, which 
this defendant was not at any time advised of, then this defendant 
shows that such fact entitled it to avoid said policy, if any valid 
policy existed, which it denies, and it here now repudiates any 
acts or purported acts of the said C. F. Adams while attempting 
to bind it acting as the agent of the said plaintiff, and if any sum 
has been paid to it by way of premium on said purported policy, 
which it denies and says it has no knowledge of, then it here now 
tenders such sum, if any, as may have been paid and may have 
been found to have been paid, and prays that judgment may be 
had against it in favor of plaintiff in said amount, and that as to 
plaintiff’s demands it go hence without delay.” 
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Adams was the only witness. He stated that after he, as agent 
for the Farmers’ & Merchants’ Company, had issued a number 
of its policies, the one to appellee among them, he noticed in a 
newspaper that said Farmers’ & Merchants’ Company had been 
excluded from doing business in the state of Ohio; that, using 
his language, he “immediately got busy,” and obtained informa- 
tion as to the standing of the company from the Texas Commis- 
sioner of Insurance and Banking, and from a Mr. Zweig. The 
nature of the information he obtained from the Commissioner of 
Insurance and Banking he did not disclose, but Zweig advised 
him that the Farmers’ & Merchants’ Company’s business was 
fully protected by a bond filed with said Commissioner, and that 
he need have no fears about the safety of the business. He fur- 
ther testified that having in view the rewriting of the risks in 
that company, he, on January 21, 1911, by telegraph requested 
Reinhardt & Son, at Dallas, who were the general agents of ap- 
pellant and two other companies whom he, as local agent at Mar- 
shall, represented, to send him a supply of blank policies of those 
companies ; that on the same day he talked with Reinhardt & Son 
over the phone, telling them that the Farmers, & Merchants, Com- 
pany had failed, and that he wished to rewrite its risks for unex- 
pired terms in appellant and the other two companies he repre- 
sented as local agents, and which, as stated, Reinhardt & Son rep- 
resented as general agents; that in that conversation Reinhardt & 
Son advised him they would not write the risks for the unex- 
pired terms, but would take all he would give them for full terms, 
meaning, he said, “for a full period of twelve months, or a full 
period of three years, as the case may be”; that on the same day, 
after the conversation between them over the telephone and after 
they had telegraphed him, Reinhardt & Son wrote him as follows: 
“Referring to phone conversation had with you to-day, we wired 
you just now as follows: ‘Cannot write Farmers, & Merchants’ 
business for unexpired term. If you wish to write policies for 
full terms advise us and we will send special agent to inspect and 
assist’—which message we now beg to confirm. Should the plan 
suggested by us meet with your approval, please advise us 
promptly in order that we may give the matter the necessary at- 
tention.” He further testified that after he received the tele- 
gram referred to in Reinhardt & Son’s letter and a letter from 
Mr. Zweig, but on the same day, he wrote Reinhardt & Son as 
follows: “Mr. Zweig writes me that the F. & M. business is 
fully protected by the required bond filed with the Insurance 
Commissioner at Austin, and that I need have no fears about the 
safety of the business. I have nevertheless given your companies 
several of its risks, and will very probably give them more, but 
the business will not be rewritten in toto unless I learn that Mr. 
Zweig is mistaken. However, you may ship me the supplies 
asked for at once.” After this letter was written, a young man 
named Hirsch came to his office with the blank policies he had 
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requested Reinhardt & Son to send him, and, throwing the blanks 
on a table said: “These will take the Farmers’ & Merchants’ 
risks, and will take all you give us, and if you are going to give 
them all to me, I want to review them.” That he told Hirsch he 
would not give Reinhardt & Son all said risks, but would divide 
same between them and other agents in Dallas, who had agreed 
to take part of same. Hirsch, the witness said, was in his office 
two or three days, “reading the policies written in the Hanover, 
and other policies.” Adams further testified that while Hirsch 
was with him they reached an understanding as to how the policies 
to cover the Farmers’ & Merchants risks would be written, and 
“how the premiums would be paid.” Adams testified: “I said 
(to Hirsch), ‘Your agency will have to help me carry it, for I 
am going to pay it out of my own pocket,’ and Hirsch said, ‘We 
will be glad to give you all the help we can.’ He meant by ex- 
tension of time. He left the policies here. I spoke to him and 
told him about the delivery of these policies that were to be re- 
written. I said, ‘I have written some of them.’ * * * I said 
1 wanted to hold my business and didn’t want anybody to know 
my company had failed until I had gotten it all rewritten. I re- 
wrote them every one. I said I didn’t want to deliver a one of 
them until they were all rewritten, as I didn’t want anybody to 
know that my company had failed until I had it all rewritten, and 
Hirsch said it was a good idea; said for me to keep the policies 
in my office.” “Under the agreement had with Mr. Hirsch, and 
after this conversation with him,” the witness testified, “I wrote 
other insurance in the Hanover, which I reported, some of which 
had been formerly carried in the Farmers’ & Merchants’. I wrote 
this policy (the one sued on) on the 27th day of March. I 
mailed the report to the state agents on the 29th, the morning after 
the fire. I sent other reports along with it. They were written 
on the same day. I have not received any notice canceling the 
other policies.” Adams further testified that it was his under- 
standing that he had paid Reinhardt & Son the premium on the . 
policy sued on. “I asked Reinhardt’s man,” he said, “to help me 
carry these risks, as I was paying for them out of my own pocket. 
I saved about $500 by writing the business. He said he would. 
* * * Mr. Hirsch’s statement was that Mr. Reinhardt would 
be glad to give me any assistance he could, all the assstance, I 
needed, or something like that. He didn’t purport himself to 
speak for Mr. Reinhardt.” It was not pretended that appellee 
had ever paid anything to appellant as premium on the policy 
sued on. The claim was that Adams in an adjustment of accounts 
between himself and appellant had paid the premium. It ap- 
peared that after the property was burned appellant refused to 
recognize liability on the policy, and on May 13, 1911, its general 
agents, Reinhardt & Sons, wrote to Adams as follows: “Re- 
ferring to matter of loss under this policy (the one sued on), 
and to previous correspondence and to Mr. Mayo’s conversation 
with you in the matter, we have to request that pending the dis- 
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position of this claim that you do not receive any premium from 
the assured on account of this policy.” Afterwards, to wit, on 
June 22, 1911, Reinhardt & Son executed to Adams a receipt as 
follows: “Received of C. F. Adams $754.33 to apply on account 
for balances due Hanover, State and Union Fire Insurance Com- 
panies.” The contention, it seems, was that among premiums 
included in the balances referred to in the receipt was the one on 
the policy sued on, though Adams testified that nothing was said 
between himself and appellant’s agents “‘as to what these balances 
were,” and further testified that he still owed the general agents 
of appellant about $200 on account of business he had transacted 
for the companies mentioned in the receipt. He did not pretend 
that he had ever directed any payment he had ever made on ac- 
count of business he had transferred for appellant, to be applied 
to the satisfaction of the premium on the policy sued on. It 
appeared from Adams’s undisputed testimony that appellee never 
had paid anything on account of the policy sued on; that he never 
knew until after the loss occurred that the Farmers’ & Merchants’ 
Company was thought to be unsafe; and that he never knew 
until after the loss that Adams contemplated rewriting the risk 
in appellant or any other company, or that he had rewritten it in 
appellant company. The testimony relied on to show that the 
policy sued on was written at the instance of appellee, or by his 
authority, was that of Adams, as follows: “I had a conversa- 
tion with Mr. Turner in which he told me to insure his property 
for three years, and not let the policy expire. That was about 
the conversation. If I represented Mr. Turner in any way, it 
was by occasion of that conversation. * * * Mr. Turner 
made no specific demand on me, or request on me, fot the 
issuance of this particular policy. None of them knew anything 
about the failure. He made no such request on me, and so far as 
I know had never known of the existence of the Hanover policy. 
I wrote them for Turner, as I wrote them for everybody else, 
on the basis of the contract entered into. * * * I agreed to 
keep it (the house) insured at Mr. Turner’s request, and was 
glad to do so as a matter of business.” The risks of the Farm- 
ers’ & Merchants’ Company, including that on appellee’s house, 
were written by Adams just as he would have written in the first 
instance risks he had solicited, and without any other or different 
report thereof to appellant than he would have made had the 
business been received in the usual way. 


Eruerice & McCormick and Henri L. BromBEre, all of 
Dallas, for Appellant. 
Bearp & Davinson, of Marshall, for Appellee. 


WI.s0Nn, C. J. (after stating the facts as above). 
In support of its assignment complaining of the action of the 
court in refusing its request to peremptorily instruct the jury to 
find in its favor, appellant insists: (1) That, as to the agree- 
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ment between Adams and Hirsch, it did not appear that Hirsch 
as its agent was authorized to make it; and if it did so appear, 
it also appeared that the policy sued on, if issued in accordance 
with such agreement, was issued without the consent or knowl- 
edge of appellee. (2) That it appeared that Adams was not au- 
thorized as appellee’s agent to procure the issuance of the policy, 
and as he therefore in procuring its issuance did not bind appellee, 
there was a lack of mutuality necessary to make the contract 
binding on it. (3) That if it did appear that Adams was appel- 
lee’s agent for such a purpose and acted for him in the transac- 
tion, it also appeared that he acted therein as its agent, without 
knowledge on its part that he was acting for appellee also, and 
further appeared that as soon as it learned that Adams had acted 
in the transaction for both it and appellee, it had repudiated his 
act in its behalf. (4) That it appeared that the premium due on 
the policy had never been paid. 

[1] As noted in the statement above, Adams testified that after 
appellant’s general agents had been advised by him that he wished 
to place a portion of the Farmers’ & Merchants’ Company’s risks 
in appellant and other companies represented by said general 
agents as such, and had requested said agent to send him blank 
policies for the purpose, and after said agents had advised him 
that they would send a “special agent to inspect and assist,” 
Hirsch appeared with the blanks, announced they were to “take 
the Farmers’ & Merchants’ risks,” and then during several days 
remained in Adams’s office inspecting policies. As further noted 
in said statement, Adams testified that he thereafterwards, in 
accordance with the agreement with Hirsch, as appellant’s agent, 
issued policies other than the one sued on, covering risks carried 
by the Farmers’ & Merchants’ Company, reported same to ap- 
pellant, and that his right to do so in those instances had never 
been questioned by appellant. This testimony, we think was 
sufficient to support a finding that Hirsch as appellant’s agent 
had authority to bind it by the agreement, as claimed with 
Adams, authorizing him to issue appellant’s policies to cover 
tisks carried by the Farmers’ & Merchants’ Company, and re- 
quiring it to look to Adams alone for payment of premiums on 
policies so issued. It would seem that Hirsch was sent by ap- 
pellant’s general agents for the specific purpose of arranging with 
Adams to take over the Farmers’ & Merchants’ Company’s risks. 
Making the agreement with Adams whereby, as appellee con- 
tended, Adams was authorized to issue apellant’s policies to cover 
those risks, and whereby appellant was to look to Adams for 
payment of the premiums on the policies so issued, it seems to us 
should be said to have been fairly within the scope of the business 
Hirsch was sent to transact for appellant. 1 Clark & Skyles’s Law 
of Agency, § 204. Hence we conclude that there was testimony 
sufficient to support a finding that appellant was bound by the 
agreement Hirsch made with Adams. [2] If it was, and if, as 
a jury might have found, the policy sued on was issued in accord- 
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ance with that agreement, that it was issued without appellee’s 
knowledge we think did not furnish a satisfactory reason why he 
should have been denied a recovery on it. He had requested 
Adams to keep the house insured, and Adams had agreed to do 
so. If Adams agreed to act for him and did act for him, that 
appellee did not know he had acted for him we think was of no 
importance. [3] Nor do we think there is merit in appellant’s 
contention that it should have been relieved of liability on the 
contract because it appeared it had repudiated Adams’s act in 
issuing the policy as soon as it learned that while acting as its 
agent in the transaction he also acted therein as appellee’s agent. 
At the time Hirsch made the agreement with Adams, it appeared 
from the testimony that Hirsch was advised by Adams that he 
expected to act in the matter of rewriting the Farmers’ & Mer- 
chants’ Company’s risks without the knowledge or consent of 
the holders of the policies which had been issued by that company. 
At that time Adams informed Hirsch that none of the holders of 
these policies knew anything about the condition of the Farmers’ 
& Merchants’ Company and that he (Adams) did not intend they 
should know about it, or about his procuring other policies cov- 
ering the risks, until all such other policies had been written. 
Hirsch, according to the testimony, said it was “a good idea,” 
and suggested to Adams that hé keep the policies in his office 
until all of them had been written. In view of this testimony, 
and the testimony showing that it knew that Adams expected to 
pay the premiums on the policies out of his own pocket, and had 
agreed to look to him alone for the payment of such premiums, it 
seems to us appellant should not be heard to say it did not know 
at the time the policies were issued that the issuance thereof had 
been procured by Adams for the benefit of the respective persons 
to whom they were issued. It must have known that in arranging 
for the risks Adams was acting for the benefit of appellee and 
others who held policies in the Farmers’ & Merchants’ Com- 
pany, as well as for his own benefit, and must have known that 
in issuing the polices arranged for he would act for it. [4] The 
testimony as to the payment by Adams of the premiums on the 
policy appellant issued to appellee was unsatisfactory. It may 
not have been sufficient to show such payment. But whether it 
was or not we think was immaterial. If appellant agreed to 
look to Adams for the payment of the premium, that Adams had 
not paid it was not a reason why appellee should have been de- 
nied a recovery. Appellant’s remedy for that default was by a 
suit against Adams to enforce the payment of the sum due it. 
It follows from what we have said that we think the first, second, 
sixth, seventh, and eighth assignments should be overruled. 

[5] Other assignments complain of the trial court’s charge. 
We are not prepared to say it was not erroneous in several of the 
particulars pointed out, but the errors, if there were errors, were 
in favor of appellant, and it therefore has not cause to complain 
of them. 

The judgment is affirmed. 
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SUPREME COURT OF SOUTH CAROLINA. 


PARRIS 
VS. 


CAROLINA MUT. FIRE INS. CO. 


WETMORE 
VS. 


SHUMAN.-* 


MUTUAL INSURANCE COMPANY—EFFECT OF RECEIVERSHIP. 

The obligation of a mutual fire insurance company, as well as those of its 
members, became fixed when it went into the hands of a receiver; the 
court’s action in taking charge of the company through a receiver 
being to enforce such obligations and adjust the equities between the 
parties. 

(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


MUTUAL INSURANCE COMPANY—PREMIUMS—LIENS. 

Civ. Code 1902, § 1916, gives mutual insurance companies a lien on the 
buildings, etc., insured to the amount of the premium notes or liability 
of the assured; but Act Feb. 23, 1910 (27 St. at Large, p. 695), pro- 
vides that any fire insurance company, claiming a lien upon the prop- 
erty insured for the premiums, shall, upon an action being brought 
upon the lien, or to collect the premium, establish that protection has 
been had by the insured, and that the company was solvent during the 
period of insurance. Held that, since the act of 1910 would be un- 
constitutional, as impairing a contractual obligation, if it purported to 
deprive an insolvent mutual insurance company of the right to en- 
force its liens to secure payment of the premiums for the benefit of 
the members suffering loss, it will not be construed as retroactive, so 
as to require a mutual company, which went into the hands of a re- 
ceiver in 1908, to show that it was solvent during the period of in- 
surance, in order to enforce its lien for premiums. 


(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


Appeal from Common Pleas Circuit Court of Spartanburg 
County; Ernest Gary, Judge. 

“To be officially reported.” 

In the matter of J. H. Parris against the Carolina Mutual Fire 
Insurance Company. Action by S. M. Wetmore, receiver, against 


M. H. Shuman. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


WarrEN & WarREN, of Hampton, for Appellant. 
J. W. Nasu, of Spartanburg, for Respondent. 

Woops, J. 
In this action, brought by the plaintiff as receiver of Carolina 


* Decision rendered, May 1, 1912. 74 S. E. Rep. toto. 
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Mutual Fire Insurance Company, the allegations of the complaint 
are that assessments were duly levied on the members of the com- 
pany ; that the defendant, one of the members, refused to pay his 
assessments of $28.67 and $21.33; and that, under section 1916 of 
the Civil Code, a lien exists on the property insured and the land 
on which it is situated, to secure the payment of the assessments. 
The defendant demurred to the complaint, on the ground that it 
failed to state a cause of action, in that :— 


“(1) The complaint does not allege that the said insurance com- 
pany is and was solvent during the period of insurance covered 
by the policy covered in the complaint. (2) That the complaint 
does-not allege that protection had been had by the insured dur- 
ing the period of insurance alleged in the complaint. (3) That 
it appears upon the face of the complaint that the said insurance 
company was and is insolvent.” To sustain the demurrer, the 
defendant relies on the statute, enacted February 23, 1910 (27 
Stat. 695), which provides: “That any fire insurance company 
doing business in this state, claiming a lien upon the property in- 
sured for the premium for such insurance, shall, upon an action 
being brought upon such lien, or to collect such premium, estab- 
lish that protection had been had by the insured and that such 
company during the period of insurance was solvent.” 

[1] The Carolina Mutual Fire Insurance Company went into 
the hands of a receiver in 1908. All the obligations of the com- 
pany and of its members then became fixed; the act of the court 
in taking charge of it through a receiver being for the purpose of 
enforcing these obligations and adjusting all the equities of the 
parties. Wetmore vs. Scalf, 85 S. C. 285, 67 S. E. 299. The 
demurrer depends on the proposition that the General Assembly; 
by an act passed more than a year afterwards, changed the legal 
relations and the rights of the parties. 


[2] We think it perfectly clear that the statute has no applica- 
tion. Mutual insurance companies have no capital stock and no 
funds, except such as are collected on assessments to be imme- 
diately paid out. The members assume contractual obligations to 
each other; and when one member suffers a loss by fire, and an 
assessment is duly made, the obligation becomes fixed, and can- 
not be removed without a violation of the obligation of contract. 
The law under which the Carolina Mutual Fire Insurance Com- 
pany did business, and which was a part of the obligation of the 
contract assumed by the defendant, was that he should pay the 
assessments duly levied; and that the company should have a lien 
on his property for such assessment. If the act purported to de- 
prive the company of the right to collect assessments, or of the 
lien to secure payment for the benefit of those who had suffered 
loss, it would be unconstitutional as impairing the obligation of a 
contract. In Hawthorne vs. Calef, 2 Wall. 10, 17 L. Ed. 776, the 
Supreme Court of the United States held: “A state act repealing 
the individual liability clause of the charter of a corporation is, 
as to debts contracted before the repeal, a law impairing the ob- 
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ligations of the contract, within the Constitution of the United 
States, and void.” Some courts have held that the obligation of 
a contract is not impaired by a statute which purports to destroy 
the lien acquired under a previous statute, on the faith of which 
the contract was made and the service rendered. But such a 
doctrine we think opposed to reason and the great weight of 
authority. Pacific Steamship Co. vs. Joliffe, 2 Wall. 450, 17 L. 
Ed. 805; Merchants’ Bank vs. Ballou, 98 Va. 112, 32 S. E. 481, 
44 L. R. A. 306, 81 Am. St. Rep. 715; Waters vs. Manufacturing 
Co., 106 Ga. 592, 32 S. E. 636, 71 Am. St. Rep. 281; Buser vs. 
Shepard, 107 Ind. 417, 8 N. E. 280; Weaver vs. Sells, 10 Kan. 
609; Craig vs. Herzman, 9 N. D. 140, 81 N. W. 288. 

The act does not purport to destroy the obligations assumed and 
the rights acquired by the members of fire insurance companies, 
but it very materially changes them; for surely it would be diffi- 
cult to prove as an affirmative fact the solvency of a corporation, 
which must almost always have undischarged obligations, and 
which has no capital, except the liability of its members to pay 
assessments, and to prove, further, that the member sued for 
his assessment would have been paid, had he incurred loss. 

[3] It seems, therefore, very doubtful whether the General As- 
sembly could have made such a statute retroactive in its applica- 
tion. The statute contained no indication that it was to have re- 
troactive effect; and the rule is familiar that such a construction 
should not be given, unless it is required by the express words of 
the statute, or must necessarily be implied from the language 
used. The rule applies with peculiar force in this case, where the 
rights of interested parties are so materially affected by the change 
in the statute. It has been strongly argued that the statute was 
not intended to apply to mutual fire insurance companies; but 
upon that question we express no opinion. 

It is the judgment of this court that the judgment of the cir- 
cuit court be affirmed. 

Gary, C. J., and Hydrick and Watts, JJ., concur. Fraser, J., 
concurs in the result. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


SALOMON 
vs. 


NORTH BRITISH & MERCANTILE INS. CO. or New Yorx.* 


FIRE INSURANCE—LIABILITY OF INSURER TO MORTGAGEE. 


The liability of an insurance company to a mortgagee, entitled to payment 
of a loss as his interest may appear, is different from the liability to 
the owner, and the provisions of the policy as to presentation of proof 
of loss and as to the short statute of limitations do not apply to a 
mortgagee. 

(For other cases, see Insurance, Cent. Dig. §§ 1320, 1544-1556; Dec. Dig. 
§§ 533, 622 


REFORMATION OF POLICY—MUTUAL MISTAKE—EVIDENCE. 


A fire policy made a loss payable to the mortgagee as his interest might 
appear. An assignee of the bond and mortgage delivered the policy 
to his broker with instructions to have a memorandum made on it to 
the effect that the loss, if any, was payable to him as mortgagee. The 
policy was sent to insurer with a request that an indorsement be made 
on it to the effect that the assignee had become the owner of the 
property and that the loss, if any, — be payable as before. Such 
an indorsement was made, and the policy was returned to the as- 
signee, who retained it without objection until after a loss. Held 
that, since the insurer by this indorsement intended to continue the 
insurance for the benefit of the mortgagee, but by an erroneous in- 
dorsement it left the policy payable to the former mortgagee instead 
of to the assignee, the policy must be reformed so as to make it pay- 
able to the assignee as mortgagee to the extent of his interest. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 
Ingraham, P. J., and McLaughlin, J., dissenting. 


Appeal from Special Term, New York County. 

Action by Morris Salomon against the North British & Mer- 
cantile Insurance Company of New York. From a judgment dis- 
missing the complaint on the merits, plaintiff appeals. Reversed, 
and new trial granted. 

See, also, 142 App. Div. 940, 127 N. Y. Supp. 1143. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Miller, and Dowling, JJ. 


Jacos R. ScuiFF, of New York City, for Appellant. 
Leo Levy, of New York City, for Respondent. 


LAUGHLIN, J. 
The material facts are stated in the first point discussed in the 
opinion of Mr. Justice McLaughlin; but I am unable to agree 
with his view of the evidence with respect to the assignment of 


* Decision rendered, May 31, 1912. 135 N. Y. Supp. 806. 
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the plaintiff’s interest to Greenberger, and the reassignment there- 
of to the plaintiff, for no issue with respect thereto was presented 
by the pleadings, and the point was not taken upon the trial, and 
the assignment and reassignment are not printed in full in the 
record, doubtless for that reason, and therefore it must be as- 
sumed that the plaintiff assigned, not merely the bond and mort- 
gage and his interest in the insurance policy, but his cause of ac- 
tion to have it reformed, for it so appears by his testimony, and 
also that the assignment was made merely for the purpose of 
bringing the action, and for the same reason it must be presumed 
that the reassignment was of the entire cause of action. On the 
other point, which was the only question litigated, I am of opinion 
that the plaintiff is entitled to have the policy reformed and to 
recover thereon. 

[1] It must now be conceded that the liability of an insurance 
company to a mortgagee is quite different from its liability to the 
owner, and that the provisions of the policy with respect to pres- 
entation of proof of loss, and with respect to the short statute of 
limitations, do not apply to the mortgagee. Heilbrunn vs. Ger- 
man Alliance Insurance Co., 140 App. Div. 557, 125 N. Y. Supp. 
374, affirmed 202 N. Y. 610, 95 N. E. 823. 

[2] If, therefore, the defendant did not intend to insure the 
mortgagee, of course the court could not reform the contract so 
as to make it liable to the mortgagee; but in the case at bar, it 
clearly appears that, before the bond and mortgage were assigned 
to the plaintiff, the defendant had insured the interest of his as- 
signors, the mortgagees, and it clearly appears by the indorse- 
ment, which the defendant made upon the policy when the same 
was forwarded by the plaintiff, after he obtained the assignment 
of the bond and mortgage, with a view to having his interest in- 
sured, erroneously described by his agents as owner, that the de- 
fendant, while changing the name of the owner, still continued the 
policy payable, as before, to the mortgagee. It is perfectly plain 
that the defendant, by this indorsement, intended to continue the 
insurance for the benefit of the mortgagee; but by the erroneous 
indorsement which it made upon the policy, it left the policy pay- 
able to the former mortgagees, the plaintiff’s assignors. It thus 
appears that the plaintiff intended to have his interest as mort- 
gagee insured, and the defendant intended to continue to insure 
the interest which had been assigned to the plaintiff. The fact 
that the defendant was not informed of the assignment of the 
bond and mortgage does not, I think, preclude the plaintiff from 
having the policy reformed. His failure to inform the insurance 
company that he had become the assignee of the bond and mort- 
gage, instead of the grantee of the premises, was through the in- 
advertence of his agents, but did not affect the risk or the rights 
of the defendant. It may be conceded that the defendant was 
led to believe that he was the owner, but it was not prejudiced 
by that fact, for the real owner, whose name was on defendant’s 
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records as the owner before it made this change, duly presented 
proofs of loss within the time required by the contract. 

[3] The uncontroverted evidence therefore shows that there 
was a mutual mistake, and it is not essential, I think, to the right 
to the reformation of an instrument, that the mistake on the part 
of each party shall be with respect to precisely the same facts. 
The essential fact was that the plaintiff intended to have his in- 
terest as mortgagee, under this bond and mortgage, and the de- 
fendant intended to continue the insurance in favor of the mort- 
gagee, but was erroneously informed that plaintiff had succeeded 
to the ownership of the legal title instead of the mortgaged in- 
terest. 

For these reasons, I am of opinion that the judgment should be 
reversed, and a new trial granted, with costs to appellant to abide 
the event. 

Miller and Dowling, JJ., concur. 


McLavucuHLIn, J. (dissenting). 

On February 1, 1907, defendant issued to one Sparago its 
policy of insurance by which, in consideration of the premium 
paid, it agreed to indemnify him for a term of three years, or 
until February 1, 1910, against loss or damage by fire to the ex- 
tent of $1,800, on a building then owned by him. On March 22, 
1907, Sparago conveyed the real estate upon which the building 
stood, to Weintraub and Penn, taking their bond secured by a 
mortgage on the property, for a portion of the purchase price. 
At, or immediately following, the conveyance and the giving of 
the mortgage, a memorandum was made by defendant upon the 
policy showing the change in ownership of the property, the ex- 
istence of the mortgage, and making the loss, if any, payable to 
the mortgagee as his interest might appear. 

On August 14, 1907, the bond and mortgage, through mesne 
assignments, were acquired by the plaintiff, including the defend- 
ant’s policy of insurance. Shortly thereafter, plaintiff delivered 
the policy to his brokers for the purpose of having a memoran- 
dum made upon it to the effect that the loss, if any, was payable 
to him as mortgagee, instead of, as indicated on the policy, to his 
assignors, Malbin and Kimmerman. 

The brokers sent the policy to defendant with the request that 
an indorsement be made upon it to the effect that plaintiff had 
become the owner of the property, but that the loss, if any, should 
be payable as before. Thereupon defendant indorsed upon it: 
“Interest vested in Morris Salomon. Loss as before’—and re- 
turned it to the brokers. They, in turn, sent it to the plaintiff 
on October 4, 1907, together with a letter stating :— 

“We inclose herewith policies as below scheduled, with interest 
_ vested in you as owner, loss, if any, payable as before.” 

He received and retained it without objection of any kind for 
upwards of a year. 

On March 23, 1903, the building covered by the policy was 
damaged by fire. No claim up to that time, nor until long after- 
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wards, was made by the plaintiff, that there had been a mistake 
in the indorsement, or that his interest in the property was other 
than that of owner... Several months after the fire, however, he 
did make such claim, and demanded payment of the loss, which 
was refused. He thereupon brought this action to reform the 
policy, upon the ground of mutual mistake, by making the loss 
payable to him as mortgagee, and to recover the same. The trial 
court at the conclusion of the trial dismissed the complaint upon 
the merits, and from the judgment entered to this effect plaintiff 
appeals. 

The plaintiff in bringing the action recognized that he could 
not recover unless the policy were reformed. A reformation 
could not be had without proving a mutual mistake or a mistake 
by one party and the commission of a fraud by the other. 
Pitcher vs. Hennessey. 48 N. Y. 415; Hughes vs. Mercantile 
Mutual Ins. Co., 55 N. Y. 265, 14 Am. Rep. 254; Mead vs. West- 
chester Fire Ins. Co., 64 N. Y. 453; Cary Mfg. Co. vs. Insurance 
Co., 42 App. Div. 201, 59 N. Y. Supp. 7. 

It is not alleged, proved, or claimed that the policy should be re- 
formed by reason of any fraud on the part of the defendant. 
Plaintiff's sole claim is predicated upon a mutual mistake, and 
the proof which he offered at the trial utterly failed to establish it. 
The defendant indorsed upon the policy precisely what the plain- 
tiff’s agent requested it to, and what it actually intended to in- 
dorse thereon. The only mistake, if any, that was made, was by 
the plaintiff’s agent in carrying out his instructions. This mis- 
take, if made, the plaintiff failed to discover, notwithstanding, 
when the policy was returned to him, his attention was called to 
the fact that, according to the indorsement which had been made, 
he was the owner, and the loss, if any, was payable “as before” ; 
that is, to Malbin and Kimmerman, the prior mortgagees. 

These facts are undisputed, and if the policy can be reformed 
under such circumstances, then I am unable to see why the court 
cannot reform any contract if it does not express what one of 
the parties intended, even though it does express precisely what 
the other party intended it should. Parties, not courts, make con- 
tracts. To reform the policy as asked by plaintiff is to have the 
court make a contract for the parties, which they did not, and 
never intended to, make. 

A contract to insure one as owner is quite different from a con- 
tract to insure one as mortgagee. Heilbrunn vs. German Alli- 
ance Ins. Co., 140 App. Div. 557, 125 N. Y. Supp. 374, affirmed 
202 N. Y. 610, 95 N. E. 823; Hastings vs. Westchester Fire Ins. 
Co., 73 N. Y. 141; Excelsior Fire Ins. Co. vs. Royal Ins. Co., 
55 N. Y. 343, 14 Am. Rep. 271. An owner and a mortgagee have 
different interests which may materially affect ‘the risk under a 
policy of fire insurance. 

The view above expressed, that the policy cannot be reformed, 
is not in conflict with those expressed in Le Gendre vs. Scottish 
Union & Nat. Ins. Co., 95 App. Div. 562, 88 N. Y. Supp. rorz. 
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There the policy covered household furniture and effects belong- 
ing to the plaintiff or any member of his family, “while contained 
in the frame building owned by the assured and situate on the 
southerly side” of a certain highway named. The building was 
actually situate on the northerly, instead of the southerly, side of 
the highway. After the fire an action was brought to substitute 
the word “northerly” in place of the word “southerly,” and to 
recover the amount of the loss. There was no dispute between 
the parties as to the subject-matter of the insurance, the interest 
insured therein, nor as to what the parties intended. There was 
no mistake as to the identity of the building in which the prop- 
erty was located. The only mistake was as to the location of the 
building ; that is, whether it was on the one side of the highway 
or the other. It was held, and properly, that the policy should be 
reformed, to the end that the intent of both parties might be 
carried out. 

My conclusion is that the court was right in holding that the 
policy could not be reformed, because the evidence failed to es- 
tablish a mutual mistake. 

But if a mutual mistake were made, as contended by the plain- 
tiff, he is not in a position to take advantage of it or to have the 
policy reformed on that ground. The fire occurred on the 23d of 
March, 1908. More than sixteen months thereafter, on the 2d 
of August, 1909, plaintiff, in the meantime having made no claim 
that the policy should be reformed, assigned the bond and mort- 
gage to one Greenberger, and, after the assignment, he had no 
interest in the loss or the subject-matter of insurance. Green- 
* berger, as appears from the plaintiff’s cross-examination, as the 
owner of the bond and mortgage, subsequently brought an action 
against the defendant on the policy in question. ‘The trial re- 
sulted in a disagreement of the jury, and Greenberger then on the 
23d of June, 1910, six days before the commencement of this ac- 
tion, reassigned the bond and mortgage to the plaintiff. Whether 
this reassignment included the policy does not appear; but, if so, 
it did not carry with it the right to have the policy reformed. 
When the plaintiff assigned the bond and mortgage to Green- 
berger, he lost whatever right he had to reform the policy, and 
Greenberger could not thereafter have maintained an action for 
that purpose. The defendant never recognized the assignment to 
him in any way, and it does not even appear that the policy was 
assigned to him. Plaintiff, having therefore parted with what- 
ever right he had to have the policy reformed by assigning the 
bond and mortgage to Greenberger, could not, upon any legal 
principle of which I am aware, be reinstated in his former posi- 
tion with reference to the policy by a simple reassignment of the 
bond and mortgage. 

Upon both grounds, therefore, I dissent from the prevailing 
opinion and vote to affirm the. judgment. 

Ingraham, P. J., concurs. 
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APPELLATE DIvIsION. First DEPARTMENT. 


HEILBRUNN 
vs. 


GERMAN ALLIANCE INS. CO. or New Yorx.* 


FIRE INSURANCE—MORTGAGEE CLAUSE—CONSTRUCTION. 


The contract between an insurer and the mortgagee as expressed by a 
mortgagee clause in the policy is distinct from the contract between 
the insurer and the owner. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 
ee SUBROGATION TO RIGHTS OF MORT- 
GAGEE. 


A provision that whenever the insurer should pay the mortgagee any 
loss under the policy, and should claim that as to the mortgagor or 
any owner no liability therefor existed, the insurer should be to the 
extent of such payment be thereupon subrogated to all the rights of 
the mortgagee under all securities held as collateral to the mortgage 
debt, contained in the mortgage clause of a policy of fire insurance, 
is legal and binding. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Ingraham, P. J., and McLaughlin, J., dissenting. 


Appeal from Special Term, New York County. 

Action by Simon Heilbrunn against the German Alliance Insur- 
ance Company of New York. From an order denying a motion 
to sustain a demurrer interposed to a separate defense contained 
in the answer of the defendant and for an order directing judg- 
ment on the pleadings, plaintiff appeals. Affirmed. 

See, also, 202 N. Y. 610, 95 N. E. 823. 


Argued before Ingraham, P. J., and McLaughlin, Clarke, 
Scott, and Dowling, JJ. 


Jacos R. ScurrFF, of New York City, for Appellant. 
Leo Levy, of New York City, for Respondent. 
Scort, J. 

The plaintiff appeals from an order denying his motion for 
judgment upon the pleadings which consist of a complaint, an- 
swer, and demurrer thereto. Plaintiff sues as assignee of one 
Henry Gerken, the insured, under a mortgagee clause attached to 
a policy of insurance issued to one Cecelia M. Siff. The suffi- 
ciency of the complaint has already been established. 140 App. 
Div. 557, 125 N. Y. Supp. 374; 202 N. Y. 611, 95 N. E. 823. 
By the separate defense now demurred to it is alleged that as 
to the owner the policy of insurance became null and void and 


* Decision rendered, May 31, 1912. 135 N. Y. Supp. 760. 
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that prior to the commencement of this action and before the 
assignment to plaintiff, Henry Gerken, as mortgagee, ceased to 
have any interest in the premises insured, for the reason that the 
mortgage debt had been fully paid, satisfied, and discharged. It 
is not alleged that the mortgage debt was paid before the loss 
occurred, and it is therefore to be assumed that it did not occur 
until afterwards. The question then is whether a mortgagee 
-may recover the amount secured by the mortgagee clause at- 
tached to a policy of insurance when the mortgage debt was still 
due and owing when the loss occurred, but has been fully paid 
and satisfied before suit is brought against the insurer. 

[1] It is settled that the contract between the insurer and the 
mortgagee, as expressed by the mortgagee clause, is quite sepa- 
rate and distinct from the contract between the insurer and the 
owner. The question is not therefore complicated by the cir- 
cumstances that as between the insurer and the owner the policy 
had been avoided. 

[2] The mortgagee clause contained the usual subrogation 
provision, the legality and binding force of which has long been 
recognized in this state. Ulster County Savings Inst. vs. Leake, 
73 N. Y. 161, 29 Am. Rep. 151. It reads as follows :-— 

“Whenever this company shall pay the mortgagee (or trustee) 
any sum for loss or damage under this policy, and shall claim 
that, as to the mortgagor or any owner, no liability therefor ex- 
isted, this company shall to the extent of such payment be there- 
upon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral 
to the mortgage debt, or may at its option pay to the mortgagee 
(or trustee) the whole principal due or to grow due on the 
mortgage, with interest, and shall thereupon receive a full assign- 
ment and transfer of the mortgage and of all such other securi- 
ties, but no subrogation shall impair the right of the mortgagee 
(or trustee) to the full amount of * * * claim.” 

The contract of insurance with the mortgagee was nothing 
more than a contract of indemnity, and the liability of the in- 
surer was measured, not by the amount of the policy, but by the 
amount of loss incurred by the insured. Undoubtedly, upon the 
happening of the fire, there arose an apparent liability on the 
part of the insurer to pay to the insured so much of his loss as 
was covered by the policy, but coupled with this liability was the 
absolute right on the part of the insurer to be subrogated pro tanto 
to the securities held by the mortgagee as collateral to the mort- 
gage debt, or in other words, to the mortgage. After the fire, 
by payment or foreclosure, the mortgagee has been paid his debt, 
and consequently the collateral has become discharged, and there 
is nothing to which the insurer’s right of subrogation can attach, 
except to the money paid to the insured in satisfaction of his 
debt. In other words, when the action was commenced, the in- 
sured had suffered no loss for which he was entitled to claim 
indemnity, because he had realized the whole amount of his debt 
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from the security which he had agreed to deliver to the insurer 
if the latter paid the loss. Having thus collected his debt out of 
the security, he had put it out of his power to fulfill his subroga- 
tion agreement. I do not consider that it was necessary for the 
defendant to admit its liability, and then counterclaim for a like 
amount realized by the insured out of the collateral security. 
The question in an action of this character is how much is due to 
plaintiff when the action is begun. If the defendant is, as in the 
present case, merely as indemnitor, and the plaintiff has, before 
suit brought, been paid from other sources all or a part of the 
amount for which the indemnitor had undertaken to be liable, it 
is perfectly competent to show that fact by way of defense, and 
thus reduce the amount recoverable. 

In my opinion the order appealed from was right, and should 
be affirmed, with $10 costs and disbursements. 

Clarke and Dowling, JJ., concur. 


INGRAHAM, P. J. (dissenting. ) 

I am unable to concur in the affirmance of this order. The 
plaintiff’s assignor held a bond secured by a mortgage upon cer- 
tain real property in the city of New York. On the 2ist of July, 
1906, the defendant duly issued and delivered a certain policy of 
insurance, whereby it insured Cecelia M. Siff for three years from 
the 13th of July, 1906, against all direct loss or damage by fire to 
the extent of $10,000 on the building situate upon the mortgaged 
premises. The assured was then the owner of the premises de- 
scribed in the policy, and Henry Gerken, plaintiff’s assignor, held 
a mortgage upon the property. There was a mortgagee clause 
annexed to this policy whereby it is provided that loss or damage, 
if any, under the policy should be paid to the mortgagee as in- 
terest may appear, “and this insurance, as to the interest of the 
mortgagee only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described prop- 
erty, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or owner- 
ship of the property.” While this mortgage was in force and the 
amount due thereon, and on the 17th of October, 1908, a loss by 
fire occurred to the premises described in the policy, whereby 
the building thereon was damaged, and the defendant’s proportion 
of said loss was about $3,500. A copy of this mortgagee clause 
was annexed to the defendant’s answer and made a part thereof. 

The defense to which the demurrer is interposed alleges that, 
after the issuance of the policy and prior to and at the time of 
the happening of the fire, the policy was null and void under its 
terms, provisions, and stipulations, and of no effect as to the in- 
sured therein named; that prior to the commencement of the 
action the said Henry Gerken as mortgagee ceased to have any 
interest as mortgagee or otherwise in said premises or under said 
policy of insurance or under said mortgagee clause by reason of 
the fact that the mortgage debt secured by the said mortgage to 
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said Gerken was fully paid, satisfied, and discharged, and that, 
as defendant is informed and believes, at the time of the alleged 
assignment or transfer to the plaintiff by said mortgagee the 
said mortgagee’s interest had ceased and determined. It is not 
alleged that this mortgage had been fully paid, satisfied, and dis- 
charged at the time of the fire, and it is assumed by both counsel 
upon the argument that the payment there alleged resulted from 
a foreclosure and sale of the mortgaged premises after the fire, 
but before the commencement of the action. The question, 
therefore, is whether, under this mortgagee clause by the pay- 
ment of the mortgage after the loss had been sustained and a 
cause of action had accrued in favor of the mortgagee as against 
the insurance company, such cause of action abated or was de- 
stroyed by the collection by the mortgagee of the amount due on 
the mortgage from the property remaining after the fire. 

There can be no doubt, I think, that, after the fire, a cause of 
action did exist in favor of the mortgagee. He could have re- 
covered by action the amount of his loss if the mortgage had 
not been enforced, and it would certainly have been no defense 
to such an action that the mortgaged premises were sufficient to 
satisfy the mortgage. The defendant had made its contract by 
which it had insured this property and had by a separate contract 
with the plaintiff's assignor agreed that the loss, if any, should 
be payable to him as mortgagee. He held the mortgage on the 
property at the time of the fire and under this mortgagee clause 
the loss was payable to him, and the fire having damaged the 
property a cause of action existed in his favor against the insur- 
ance company under the policy of insurance. It was no defense 
to that action, as I view it, that subsequently the mortgagee was 
enabled to collect his mortgage from either the mortgagor or from 
the property. This mortgagee clause also contained a subroga- 
tion provision as follows :— 

“Whenever this company shall pay the mortgagee any sum for 
loss or damage under this policy and shall claim that, as to the 
mortgagor or owner, no liability therefor ‘existed, this company 
shall to the extent of such payment, be thereupon legally sub- 
rogated to all the rights of the party to whom such payment shall 
be made, under all securities held so collateral to the mortgage 
debt, or may at its option pay to the mortgagee the whole princi- 
pal due or to grow due on the mortgage with interest, and shall 
thereupon receive a full assignment and transfer of the mortgage 
and of all such other securities, but no subrogation shall impair 
the right of the mortgagee to recover the full amount of his 
claim.” 

We may assume that the insurance company would be enti- 
tled on payment of the loss to the mortgagee to be subrogated to 
the right of the mortgagee to enforce the claim against the prop- 
erty or the mortgagor; but the enforcement of this claim was 
dependent upon the insurance company paying to the mortgagee 
the amount of the loss. The right of subrogation was no defense 
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to the cause of action upon the policy, and, if the defendant 
wished to enforce this subrogation clause, it was necessary to pay 
the loss, and then demand of the mortgagee an assignment of 
the securities or property which he held at the time as security 
for the mortgage, and it may be, upon a proper pleading, that the 
defendant would be entitled to receive from the mortgagee the 
security or the substitute therefor that he had received, whether 
money or other property. But that would necesarily be in the 
nature of a counterclaim, and not as a defense to the obligation 
of the defendant which had become due and payable at the time 
of the fire. 

I think, therefore, that the defense as pleaded is not a defense 
to the cause of action alleged in the complaint, and for that reason 
the demurrer to the defense should have been sustained. 

McLaughlin, J., concurs. 


COURT OF APPEALS OF KENTUCKY. 


WYGAL 
US. 
GEORGIA HOME INS. CO* 
CANCELLATION—ACTS CONSTITUTING CANCELLATION. 


An agent of an insurance company requested the surrender of policies 
theretofore issued, stating that the company was discontinuing busi- 
ness. Insured consented to the surrender, but asked that she be 
permitted to retain the policies until she procured other insurance. 
On the same day she obtained other insurance, stating to the agent of 
the other company that there was no other insurance on the property. 
She then mailed the old policies to the agent, inclosing a check for 
the accrued premium up to that date, stating that she had decided not 
to have those policies replaced. On the following day the property 
was destroyed by fire. In actions on the policies, the company issuing 
the old policies defended on the ground that they were canceled, and 
the company issuing the new policy on the ground that it was ob- 
tained under the express agreement that there was no other insurance 
on the property. The two actions were consolidated and tried to- 
gether. Held, that the old policies were canceled prior to the loss, 
and hence the court properly directed a verdict for the company is- 
suing them. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


Appeal from Circuit Court, Allen County. 

Action by A. B. Wygal against the Georgia Home Insurance 
Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


* Decision rendered, June 4, 1912. 147 S. W. Rep. 304. 
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Bates, HarpING, Epcerton & Bares, of Chicago, Illinois, and 
THuRMAN B. Dixon and J. H. Gitta, both of Scottsville, fo 
Appellee. 

LASSING, J. 

The Georgia Home Insurance Company, of Columbus, Georgia, 
through its agents, Dickinson & Trigg, of Glasgow, Kentucky, is- 
sued to A. B. Wygal two policies of insurance—one for $2,000 
upon her dwelling house in Scottsville, Kentucky, and the other 
for $50, on household furniture located therein. On February 
10, I911, the said company, through one of its agents, called upon 
the insured for the purpose of taking up and canceling said pol- 
icies. He told her that his company was retiring from business 
in that part of Kentucky, and desired to have its policies canceled, 
and requested of her that she turn over to him the policies for 
cancellation, stating that he would place her insurance in some 
other company for her. The policies were delivered to him, but 
later in the day the insured called upon him, and said that she 
did not want to be unprotected against loss by fire, and requested 
him to return the policies to her in order that she might keep 
them until they were replaced by others. This was satisfactory 
to the agent, and the policies were returned to her with the un- 
derstanding that others were to be issued and sent to her, by 
mail, to take their place, and, upon receipt of these other policies 
the two policies in the Georgia Home were to be forwarded to the 
agent. Upon the same day, some hours after this conversation, 
the assured went to an insurance agent in Scottsville, named 
Gardiner, who represented the Home Insurance Company of New 
York, and told him that the policies that she had been carrying in 
the Georgia Home had been canceled, and requested him to issue 
to her policies in his company to take the place of those taken up 
by the Georgia Home. In compliance with her request, he issued 
to her a policy covering the identical dwelling and furniture, 
which had been insured in the Georgia Home, for the same 
amount she had been carrying in the Georgia Home, to wit, 
$2,050. The policy became effective at noon February 10, 1911. 
On the morning of the next day, between 9 and 10 o’clock. this 
property was destroyed by fire. The Georgia Home Insurance 
Company declined to pay upon the ground that its policies had 
been canceled, and the Home of New York declined to pay on the 
ground that its policy had been procured through fraudulent mis- 
representations. The insured thereupon instituted suit against 
each company to enforce payment. 

The facts, as stated, were pleaded by the Georgia Home as a 
defense to plaintiff’s right to recover anything against it. The 
Home of New York pleaded that its policy was issued under the 
express agreement that there was no other or additional insur- 
ance upon the property, and that the fact that other insurance was 
carried by the plaintiff, without its consent, had the effect to 
avoid its policy. When these cases came on for trial, the trial 
judge, evidently being of the opinion that a determination of the 
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question raised in one suit must necessarily determine the rights 
of the parties in the other, consolidated the two cases, and heard 
them together. At the conclusion of the evidence, he gave a 
peremptory instruction to the jury to find for the defendant 
Georgia Home Insurance Company, and to find against the Home 
of New York the full amount called for in its policy, $2,050. 
The plaintiff prosecutes this appeal from the judgment entered 
upon the verdict returned under the direction of the court in 
favor of the Georgia Home. The Home of New York paid the 
judgment against it. 

[1] The only question presented for determination is: Did 
appellant, in fact, surrender for cancellation her policies in ap- 
pellee company before the fire and consequent loss? The un- 
disputed evidence is that Mr. Dickinson, as agent of the appellee 
company, went to Scottsville to take up these policies, notifying 
appellant of the purpose of his visit, and she consented to their 
cancellation, but requested that she be permitted to keep them 
until her property was insured in some other company, that on 
the same day she procured insurance in another company; and 
that on the morning of the day following she mailed the policies 
to Mr. Dickinson at Glasgow, inclosing with them a check for the 
premiums which had accrued up to that time. It appears that, 
when the policies were issued, the premiums were not paid. At 
the same time she wrote the agents,that she had decided not to 
have the policies replaced, evidently meaning that she had decided 
not to have them replaced by their agency, for at that time she 
had already had them replaced by a policy in the Home of New 
York. She did not mail these policies to the agents of appellee 
until she had procured other insurance. As she only requested 
that she be permitted to retain them until she had procured other 
insurance, when she placed them in the mail, directed to the 
agents of appellee, some three or four hours before the fire oc- 
curred, she evidently did so for the purpose of surrendering them 
for cancellation. Unless the placing of these policies in the mails 
addressed to the agent of appellee, according to instructions and 
pursuant to the understanding which she had with him, was not 
a surrender of same by her and delivery, through its agents, to 
appellee, her right to recover under these policies ceased before 
any loss was sustained. The evidence clearly shows that the pol- 
icy was taken out in the Home of New York for the express pur- 
pose of replacing the insurance carried in appellee company, and 
when this evidence is considered in connection with the letter of 
appellant, which accompanied the policies when she mailed them 
to appellee’s agents, the conclusion is irresistible that appellant 
knew and understood that the contract of insurance in appellee . 
company, as evidenced by these policies, was terminated, and all. 
her rights thereunder had ceased. Her right to further protec- 
tion under these policies was as fully terminated when she placed 
them in the mails accompanied by her check for the earned pre- 
miums thereon, together with her letter stating that she did not 
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desire them renewed by appellee’s agents, as they would have been 

had she closed the matter with appellee’s agent, when he called 
upon her for them and permitted him to take the policies with 
him. The placing of them in the mails addressed to him, under 
the agreement which she had made, was a surrender of them to 
the company. 9 Cyc. 295. 

In Ohio Farmers’ Ins. Co. vs. Hunter, 38 Ind. App. 11, 77 
N. E. 951, a similar question was before the court. It was there 
held that where the insured had mailed a policy to the company on 
March 13th, accompanied by a letter requesting that the note 
»given for the premium be returned to her, and the property was 
destroyed by fire on the 18th of March, no recovery could be 
had, because it was apparent from the statement in the letter that 
the policy was surrendered for the purpose of cancellation. The 
court said that the rights of the parties, when the policy was re- 
turned, would be determined by their intention, and that, as it 
was clear that the policy was returned for the purpose of having 
it canceled, the insurance company was not liable for the loss 
occurring after the policy had been mailed by the insured to it. 
Measured by that standard, appellant was not entitled to recover 
anything, for there can be no doubt that she intended, when she 
mailed these policies, to have them canceled. 


A similar question arose in A%tna Insurance Co. vs. Robards 
Tobacco Company’s Trustee, 109 S. W. 1185, 33 Ky. Law Rep. 
257. There the policies had been surrendered by the insured, and 
the inquiry was “with what intent they had been surrendered.” 
The insured claimed that they had been returned to the com- 
pany’s agent simply for the purpose of securing a lower pre- 
mium rate. In disposing of the question this court said: “As 
before stated, the issue narrows down to the single question 
whether or not the policy was surrendered by Robards for the 
purpose of cancellation. Upon this point after a careful con- 
sideration of the facts and briefs of counsel, our conclusion is 
that the evidence of Robards is conclusive that the policy was sur- 
rendered with the intention that it should be at once canceled. 
The letter of March sth, the fact that Robards had exhausted 
every effort to obtain a reduction of the rate below $3.37, but 
had failed, the refusal to pay the premium charged, and the pay- 
ment of the amount of premium from the date of issual to the 
date of surrender, make this purpose and intention on the part of 
Robards plain. And that the agents of the company accepted 
the policy with the belief and understanding that it was canceled 
is not open to question. The theory of Robards that he surren- 
dered these policies with the expectation that the company would 
: yield to his importunities and reduce the rate is flatly contradicted 
-by the facts brought out in the testimony.” 

The similarity between that case and the case at bar is striking. 
The trial judge was no doubt influenced in sustaining the motion 
for a peremptory instruction in favor of appellee by the reason- 
ing of this court in that opinion. Here, although appellant states 
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that the policies were mailed to appellee’s agents to be canceled 
when she received from them other insurance in their place, her 
letter in which she states, “we after consideration have decided 
not to have them replaced now,” shows that at that time she was 
not expecting to have other policies returned to her by appellee’s 
agents, in lieu of those which she was surrendering; nor is her 
statement in harmony with her conduct in sending to appellee’s 
agents her check for the amount of premiums earned on said 
policies from the date of their issue to February roth at noon, 
when the policy issued to her by the Home of New York became 
effective. Upon this evidence the trial judge was amply justified 
in directing a verdict for appellee. 

[2] Objection is raised that the court erred in consolidating 
these two suits. We deem it only necessary to state that the ques- 
tions raised in the one case were so interwoven and connected 
with the other that they could properly be heard at the same time, 
and the court did not err in so holding. 

Upon full consideration of the record, we are convinced that 
there is no merit in appellant’s claim; and, upon the state-of facts 
presented, she was not entitled to recover anything. 

Judgment affirmed. 


SPRINGFIELD COURT OF APPEALS. 


Missouri. 


SHARP 
US. 
NIAGARA FIRE INS. CO* 


FIRE INSURANCE—TIME TO SUE. 


A fire policy provided that, in case of a disagreement as to the amount 
of a loss, it should be ascertained by two appraisers, who should select 
an umpire. After a loss the two appraisers, after a prolonged effort 
to agree on an umpire, failed to do so, and insured brought an action 
on the policy. Held, that the action was not premature; the failure to 
agree on an umpire not being due to any misconduct by insured or 
the appraiser appointed by him. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


FIRE INSURANCE—NATURE OF PROPERTY INSURED. 


A building containing machinery constituting an ice plant and soda pop 
factory stood on a railroad right of way, under a lease to the owner 
from the railroad company. The machinery was such as was com- 
monly used in such plants. The building and machinery were placed 
on the land for the advantage of the tenant. Held, that the property 
was not real property, within Rev. St. 1909, §§ 7020, 7021, providing 


* Decision rendered, May 6, 1912. 147 S. W. Rep. 154. 
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that, in case of total loss, the measure of damages shall be the amount 
for which the property was insured, less depreciation in value, but 
was personal property, and the owner, suing on a policy covering the 
property, must show the actual cash value at the time of the loss; 
but, as evidence of value, he could rely on section 7030, providing 
that no insurer shall take any risk at a ratio greater than three- 
fourths of the value of the insured property, and when taken its 
value shall not be questioned in any proceeding. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


FIRE INSURANCE—ACTIONS. 

A petition, in an action on a policy on’ real property, issued since the 
enactment of the valued policy law (Rev. St. 1909, § 7020) need not 
state the value of the property, since that is fixed by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


FIRE INSURANCE—CONTRACTS STATUTES. 


Rev. St. 1909, § 7020, providing that, in case of total loss, the measure 
of damages shall be the amount for which the property was insured, 
less depreciation in value, must be treated as if incorporated in fire 
policies subsequently issued, under the rule that laws in existence are 
necessarily referred to in all contracts made thereunder. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


FIRE INSURANCE—LOSS—STATUTES. 


Rev. St. 1909, § 7030, providing that no insurer shall take any risk at a 
ratio greater than three-fourths of the value of the property in- 
sured, and when taken its value shall not be questioned in any pro- 
ceeding, applies to policies covering real as well as personal prop- 
erty, and a policy on chattels is valued to the extent of precluding 
insurer from denying their value when the policy was issued; but, 
aside from that, it does not influence the question of the amount 
of the loss sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


FIRE INSURANCE—“TOTAL LOSS.” 


The definition of “total loss,” as used in the statute concerning valued 
policies (Rev. St. 1900, §§ 7020, 7021), has no application to cases 
of insurance of personal property and the adjustment of loss there- 
under. 

(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7012-7017.) 


ae OF PERSONAL PROPERTY—AMOUNT 

Where a manufacturing plant covered by a fire policy and constituting 
personal property was damaged by fire, the value of articles not de- 
stroyed must be considered in ascertaining the actual loss. 

(For other cases, see Insurance, Cent. Dig. § 1269; Dec. Dig. § 494.) 


FIRE INSURANCE—ACTIONS—PETITION. 

The petition, in an action on a fire policy covering personal property, 
should state the value of the property at the time of the fire, the 
pecuniary interest insured had in it, and that the loss was payable. 

(For other cases, see Insurance, Cent. Dig. §§ 1594, 1607, 1599-1602; Dec. 
Dig. §§ 633, 638, 635.) 


. Appeal from Circuit Court, Dent County; L. B. Woodside, 
udge. - 
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Action by T: W. Sharp against the Niagara Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded for new trial. 


Fyke & SNYDER, of Kansas City, and GREEN & WAYLAND, of 
West Plains, for Appellant. 

S. M. Meeks and GeorcE M. Mit£y, both of Thayer, for Re- 
spondent. 

Nixon, P. J. 

This was an action by the plaintiff on a policy of fire insur- 
ance upon property situate in Thayer, Mo. The plaintiff ob- 
tained judgment for the sum of $300 on his frame, metal-roof 
building, and the sum of $2,080 on his machinery, from which 
the defendant has appealed. 

The petition on which the case was tried is as follows (formal 
parts omitted) :— 

“Plaintiff, for his cause of action, states that the defendant is, 
and was at all times hereinafter mentioned, a corporation, duly 
organized and existing, and doing a fire insurance business, under 
the laws of the state of Missouri, with right to sue and be sued. 

“Plaintiff further states that on the 3d day of November, 1910, 
he was doing business in Thayer, in said state of Missouri, in 
the name of Crescent Ice Company, and on that date defendant, 
by its local agent, George M. Durst, made its policy of insur- 
ance, whereby, in consideration of the payment by plaintiff to de- 
fendant of the premium of $50, defendant insured plaintiff against 
loss or damage by fire to the amount of $300 on his frame, 
metal-roofed building, situated on the Frisco Railroad grounds, 
southeast of the roundhouse, in Thayer, Mo., and $2,200 on 
boiler, engine, compressor, condensers, brine tank, and all pipes 
and other permanent fixtures connected with and used for the 
making and keeping of ice, and also on bottles, cases, filters, 
tables, and such other fixtures and machinery as is commonly used 
in bottling works, all while contained in the said building, from 
noon of the 3d day of November, 1910, to noon of the 3d day of 
November, 1911. Said policy is herewith filed, marked ‘Exhibit 
A,’ and made a part hereof. That the language above used in the 
description of the property so insured is an exact copy of the 
language used in said policy for said purpose. 

“Plaintiff further states that at the time of the issuing of said 
policy, and at all times from said date to the occurrence of the 
fire hereinafter mentioned, plaintiff had an interest in all the 
property insured, as owner thereof, to an amount in each case 
exceeding the amount of said insurance. That on the 24th day 
of December, 1910, and while said policy was in force, all of the 
property herein described was totally destroyed by a fire, includ- 
ing said building, while all the other property mentioned in said 
policy and covered by the same was contained in said building, 
and all situated in Oregon County, in the state of Missouri. That 
there was other and additional insurance upon said property, but 
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that the same was taken out with the knowledge and consent of 
the defendant, and that at all times herein mentioned, up to the 
occurrence of the fire herein described, the plaintiff had an in- 
terest in all of the property insured, as owner thereof, to an 
amount in each case exceeding the amount of the aggregate of 
all the insurance upon said property. That plaintiff duly per- 
formed all of the conditions required of him by the terms of 
said policy, and in due time after said fire, and more than sixty 
days before the commencement of this action, to wit, on the 20th 
day of February, 1911, gave to the defendant due notice and 
proof of the fire and loss aforesaid ,and demanded payment of 
the sum insured. But defendant has failed and refused, and still 
fails and refuses, to pay the same. 

“Plaintiff further states that the defendant has vexatiously 
refused to pay the amount of said loss under said policy. 
Wherefore plaintiff prays judgment for the sum of $2,500, with 
interest thereon, and for the.further sum of $250, because of said 
vexatious refusal to pay said loss, and for a reasonable attor- 
ney’s fee for plaintiff’s attorney.” 


The answer of the defendant sets up, among other things, the 
following provisions of the policy :— 


“This company shall not be liable for a greater amount than 
three-fourths of the actual cash value of the property covered by 
this policy at the time of the loss, and in case of other insurance, 
whether policies are concurrent or not, then for only its pro rata 
proportion of such three-fourths value. 


“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained and estimated according to 
such actual cash value, with proper deductions for depreciation 
however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of 
like kind and quality; said ascertainment or estimate shall be 
made by the insured and this company, or, if they differ, then by 
appraisers as hereinafter provided, and the amount of loss or 
damage having been thus determined the sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate or satisfactory proofs 
of the loss have been received by this company in accordance with 
the terms of this policy. 

“In the event of disagreement as to the amount of the loss 
the same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this company 
each selecting one and the two so chosen shall first select a com- 
petent and disinterested umpire, the appraisers shall then to- 
gether estimate and appraise the loss, stating separately sound 
value and damage, and failing to agree shall submit their dif- 
ference to the umpire and the award in writing of any two shall 
determine the amount of such loss, the parties thereto shall pay 
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the appraisers, respectively selected by them and bear equally the 
expenses of the appraisal and umpire.” 

The plaintiff did not file a reply. 

Plaintiff, at the time of taking out the insurance, was doing 
business in the town of Thayer under the name of the Crescent 
Ice Company & Bottling Works, of which he was the owner. 
The policy of insurance in question provided for insurance on two 
separately enumerated items of property, viz., $300 on the frame, 
metal-roof building of the plaintiff, situate on the grounds of the 
St. Louis & San Francisco Railroad Company, and $2,200 on the 
boiler, engine, compressor, condensers, brine tank, pipes, and 
other permanent fixtures connected with and used for the making 
and keeping of ice, bottles, cases, filters, tables, and other fix- 
tures and machinery commonly used in bottling works. The 
entire insurance on the building and contents was $10,000, dis- 
tributed as follows: Fidelity-Phenix Fire Insurance Co., $250 on 
building, $2,000 on machinery; Insurance Company of North 
America, $325 on building, $2,300 on machinery; St. Paul F. & 
M. Insurance Co., $325 on building, $2,300 on machinery; Ni- 
agara Fire Insurance Co., $300 on building, $2,200 on machinery. 

Plaintiff had leased the ground on which the building stood 
from the St. Louis and San Francisco Railroad for a term of ten 
years. There were two buildings, for which plaintff said he paid 
$650. One of them was a stone building, and was not burned. 
Plaintiff testified that he bought the buildings about a year be- 
fore he put in the ice plant. The capacity of the ice plant was 
about six tons daily, and it had been in about five years before the 
fire occurred. It was a complete outfit, and was purchased from 
F. W. Wolf & Co. of Chicago a short time before it was set up. 
The plaintiff testified that as a result of the fire the building in- 
sured was a total loss; also that the bottles were melted, cases 
burned, filters damaged, and that the sides of the brine tank were 
warped by the heat and not in fit condition for use, and that to 
have it repaired would require taking it apart and re-riveting it, 
which could be done by sending and getting a man to do the 
work; that the condensers were also damaged, but could be re- 
paired, which, however, would necessitate sending them else- 
where to be tested; that the engine was in such condition that it 
was only fit for a sawmill and cheap purposes, and would not do 
for manufacturing ice. There was no testimony as to the boiler. 
About 400 cases, estimated to be worth $1.20 each, were not 
burned, making a total of $480. 

[1] After the fire, the parties, having failed to agree on the 
amount of loss and damage, entered into a written appraisal 
agreement on January 16, 1911, in which Joseph Raskilly was 
selected by the insurance company and William Bailey was se- 
lected by the plaintiff as appraisers to estimate and determine the 
value and the loss and damage by the fire; and they were to pro- 
ceed as outlined in the portions of the policy of insurance here- 
inbefore set out. As we have seen, the provision of the policy 
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was that the two appraisers should select a competent and dis- 
interested umpire, and that the appraisers should then together 
estimate and appraise the loss. After a prolonged effort on the 
part of the two appraisers, they failed to agree on a third man 
to act as umpire. During this period, Raskilly suggested some 
five persons to act as umpire, and numerous others were sug- 
gested by Bailey; but all of them were rejected for one reason 
or another. The evidence on this portion of the case tended to 
support the conclusion of the trial court that the failure to agree 
on a man to act as umpire was not due to any wrongdoing or mis- 
conduct by plaintiff or his appraiser. The effort to arbitrate the 
loss was finally abandoned, and plaintiff commenced this suit. 
We are of the opinion that the commencement of the suit, under 
the circumstances, was not premature. 

The appellant contends that it was entitled to a judgment, 
because the answer set up matter which, if true, is a complete 
legal defense; and that, as no reply was filed by the plaintiff, de- 
fendant was entitled to judgment on the pleadings. 

[2] The law is well settled in this state that after trial and 
verdict, without any objection that a reply has not been filed, and 
when the trial has been conducted as though a reply had been 
filed, no advantage can be taken of such omission; and the fail- 
ure to reply will be considered waived. Ferguson & Wheeler vs. 
Davidson, 147 Mo. 664, 49 S. W. 859; State ex rel. Steel vs. 
Phillips, 137 Mo. 259, 38 S. W. 931. 

[3,4] The fundamental question that lies across the threshold 
of this case is whether the subject-matter of the insurance was 
personal property or real estate. The court tried the case on the 
theory that there was a total loss, and that the property insured 
was real estate, or on the theory that, since the adoption of the 
so-called valued policy law in this state, the statutory provisions 
for the adjustment of fire losses are the same, whether the prop- 
erty destroyed is personal or real. As we have seen, the evi- 
dence tended to show that the building containing the machinery 
comprising the ice plant and soda pop factory was standing on 
the right of way of the St. Louis & San Francisco Railroad 
Company, which had been leased to plaintiff prior to the time 
of the issuance of. the insurance policy in question, and that 
the boiler, engine, compressor, condensers, brine-tank, and 
pipes, comprising the machinery of the plant were in the 
frame, metal-roof building insured, and were used for making 
and keeping ice, and that the bottles, cases, filters, etc., were such 
as are commonly used in bottling plants. Under the evidence it is 
apparent that the relation of the plaintiff to the railroad com- 
pany was that of a tenant. It is an elementary principle of the 
common law that land includes houses and buildings standing 
thereon; and that whatever is affixed to the soil is thereby made 
a part of it and passes by grant of the land, without other des- 
ignation. Personal property prepared and intended to be used 
with the land, having been affixed to it and used with it, becomes 
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a part of it by accession. To this general principle, there are 
equally well settled exceptions, under which fall trade fixtures, 
and, as between landlord and tenant, annexations made by the 
tenant in aid of his trade are, on the grounds of public policy, 
removable by the tenant, because they are not presumed to have 
been annexed with the intention of making them permanent ad- 
ditions to the realty, and they continue to be personal property. 
Havens vs. Fire Ins. Co., 123 Mo., loc. cit. 419, 27 S. W. 718, 
26 L. R. A. 107, 45 Am. St. Rep. 570. It is said that there is no 
precise definition of a trade fixture; but generally, where addi- 
tions to the realty are to the pecuniary advantage of the tenant, 
they are probably trade fixtures. 19 Cyc. 1065. In the absence of 
contract, there are certain limitations on the right of the tenant 
to remove trade fixtures, occasioned by the nature of the fixture, 
degree of annexation, the effect of removal from the freehold, 
and several other restrictions; among others, where the fixture 
is so incorporated with the realty as to show an intention to make 
it a permanent addition, or where its removal will seriously in- 
jure the realty. In this case, the evidence fails to show any ex- 
press contract between the railroad company, as lessor, and the 
plaintiff, as lessee, as to the conditions on which the plaintiff at- 
tached the ice plant and soda pop factory to the building; but 
they were undoubtedly attached for the advantage of the ten- 
ant. The evidence was insufficient to warrant the conclusion 
that the subject-matter of the insurance in this case was other 
than trade fixtures, as the evidence did not show that the ma- 
chinery or building were so incorporated with the freehold as to 
become a permanent part thereof; and hence as beween land- 
lord and tenant, the reasonable conclusion is that they remained 
personal property. 


5] In actions to recover insurance for damage caused by 
fire since the adoption of section 7020, R. S. 1909, which is 
called the “valued policy law,” the petition in cases where real 
property is insured need not state the value of the property; 
the policy fixes that. Bode vs. Firemen’s Ins. Co., 103 Mo. 
App. 289, 77 S. W. 116; Jones vs. Philadelphia Underwriters, 
78 Mo. App. 296. 

[6] As to such policies after that act took effect, the act itself 
is to be treated as if incorporated therein; the general rule being 
that laws in existence are necessarily referred to in all contracts 
made under such laws, and that no contract can change the 
law, and that in such cases the stipulation in the policy must 
yield to the statute. Havens vs. Fire Ins. Co., supra, 123 Mo., 
loc. cit. 417, 27 S. W. 718, 26 L. R. A. 107, 45 Am. St. Rep. 
570. This statute expressly provides that, “in case of total loss 
of the property insured, the measure of damages shall be the 
amount for which the property was insured, less whatever de- 
preciation in value, below the amount for which the property is 
insured, the property may have sustained between the time of 
issuing the policy and the time of the loss, and the burden of 
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proving such depreciation, shall be upon the defendant. * * *” 
However, by section 7021, it is provided that this and the pre- 
ceding section shall apply only to real property insured; and 
that any condition in any policy of insurance contrary to the 
provisions of this-article shall be illegal and void. Under the 
express terms of these sections, therefore, the total loss and the 
mode of estimating the depreciation and the burden of proving 
the depreciation is confined exclusively to total loss in cases of 
insurance Of real estate. 

[7] Section 7030 of the same chapter provides that no com- 
pany shall take any risk on any property in this state at a ratio 
greater than three-fourths of the value of the property insured, 
and when taken its value shall not be questioned in any pro- 
ceeding. This provision has been held to be a general one, and 
to apply as well to real as personal property. Howerton vs. 
Iowa State Ins. Co., 105 Mo. App. 575, 80 S. W. 227. Anda 
policy on chattels is valued only to the extent of precluding the 
company from denying their value when the policy was written. 
Stevens vs. Fire Ins. Co., 120 Mo. App. 88, 96 S. W. 684. 

The court, of its own motion, gave the following declaration 
of law: “The court declares that, as the law prohibits an in- 
surance company insuring property at more than three-fourths 
of its value, it will be presumed, in the absence of evidence of 
fraud in such valuation, that the property at the time the insur- 
ance was taken was of the value of one-third more than the 
amount for which it was insured, and, as there is no evidence in 
this case of any depreciation of value from the time of the in- 
surance until the time of the fire, and no evidence that the 
property burned was of any value after the fire, and the only 
evidence as to any change or alteration of conditions, value, or 
situation of the property insured from the time of the insurance 
to the date of the fire being the removal from the building of 
a portion of the property insured, the finding should be for the 
plaintiff for the amount for which the property was insured, less 
the pro rata value of the property so removed and not destroyed, 
as between the policy sued on in this case and the other policies. 
And the court further declares that an agreement to appoint 
two persons as arbitrators, one to be selected by each party, and 
for the two to select a third party, as referee, will not preclude 
a policyholder from suing on the policy, when it appears that 
the arbitrators cannot agree as to such referee, and have, without 
any fault or wrongdoing on the part of the plaintiff, entirely 
abandoned all efforts to arbitrate such loss.” 

It will be seen from this declaration of law that the court 
held that, because there was no evidence of the depreciation of 
value of the property insured between the date of the insurance 
and the time of the fire, and because there was no evidence that 
the property burned was of any value after the fire, and no show- 
ing that the situation of the insured property from the date of 
the insurance to the date of the fire was changed, the plaintiff 
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should recover the full value for which the property was insured, 
less the pro rata value of the property removed. This was a 
trial of the case on the theory that the property insured was real 
estate. But, as the property insured was personal property, it 
was erroneous to declare that it devolved upon the defendant to 
show the actual value of the property at the time of the loss, as 
the policy provided that the damage should be ascertained and 
estimated in accordance with the actual cash value, with proper 
deduction for the depreciation, however caused. In such case, 
it devolved upon the plaintiff to show the actual cash value of 
the property insured at the time of the fire and his consequent 
loss by reason of its destruction; but, as evidence of the value 
of the property at the time of the loss, he would have a right to 
show that, the property having been insured for three-fourths of 
its value under section 7030, its value at the time of the fire 
was four-thirds of the amount of the insurence; and the defend- 
ant company would be estopped from denying that such was 
not the true value of the property on the date the policy of in- 
surance was issued. The effect of this statute is very clearly 
stated in Stevens vs. Fire Ins. Co., 120 Mo. App., loc. cit. 107, 
108, 96 S. W. 684, as follows: “It does not command that for 
all the years of the risk covered by the policy and during its 
life the goods shall remain at the value of $800, or of any other 
amount. It operates only to fix the value at the time of the is- 
suance of the policy, and denies the right of the insurance com- 
pany to thereafter say that at that time they were not of the 
value mentioned. * * * That the whole theory of insurance 
is based upon the idea of indemnity only is fundamental, and, 
except something more than this is affixed by the statute or 
policy, the insurer, as a matter of common justice, has the right 
always to settle on the basis of indemnity for the loss suffered. 
* * * The section of the statute quoted renders the policy 
on chattels valued only in so far as it precludes the company from 
denying their value as mentioned when the insurance was written, 
and, aside from this, it does not influence the question in the 
least.” 

[8] At the trial of this case, on cross-examination of the 
plaintiff, he stated that he purchased his ice plant, being a com- 
plete outfit, from F. W. Wolf & Co., of Chicago; and that it 
had been run about five years prior to the time of the fire. He 
was then asked by the defendant what was the purchase price 
at that time. The court, on objection of the plaintiff, refused 
to allow the witness to answer, on the ground that the defendant, 
under the statute, could not show the value of the property in- 
sured, at the time of the insurance, to be less than the amount 
for which it was insured. As the fire took place fifty-one days 
after the policy was issued, and the plant had already been run 
five years, we are of the opinion that no prejudicial error was 
committed by excluding this evidence. 

[9] The defendant subsequently introduced as a witness 
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Joseph Raskilly, who qualified as an expert in the sale and erect- 
ing of ice machinery, and who stated that on December toth 
and on January 11th he was familiar with the cost and value of 
ice machinery, and was familiar with the machinery that F. W. 
Wolf & Co., of Chicago manufactures and puts up. After having 
thus qualified as an expert as to his knowledge of machinery 
similar to that of the plaintiff, he was asked this question: “At 
the time named, December 24, 1910, state to the court the value 
of one of such plants of six-ton capacity, installed and ready 
to run at Thayer, Mo.?” He was also asked whether he was 
able to state at that time what it would cost to purchase and in- 
stall one of Wolf’s plants, such as had been described to him, 
after he had stated that he knew the value of such a plant. The 
answers to the above questions were objected to by the plaintiff 
and sustained by the court. As the cash value of the plaintiff’s 
property at the time it was destroyed by fire on December roth 
was an issue, we think the evidence was competent and admis- 
sible; its probative value to be determined by the triers of the 
fact. 

[10, 11] The legal definition of what constitutes a “total loss,” 
as these words are used in the statute concerning valued policies, 
has no application to cases of insurance of personal property 
and the adjustment of losses thereunder. The plaintiff’s evi- 
dence tended to show that the fire did not cause a total loss of 
the property covered by his policy of insurance. The plaintiff, 
as a witness, testified that, while the brine tank was warped by 
the heat, it could be repaired by sending for a man and having 
the tank taken apart and re-riveted; that, as to the condensers, 
the solder on the ends was melted, and, while they would be 
useless for making ice, they could probably be repaired, but that 
they would have to be sent elsewhere to be tested; that, as to the 
engine, it could be repaired so as to be used for a sawmill and 
cheap purposes. As to the condition of the boiler, no evidence 
was offered. If any of the property insured, after the fire, was 
suitable for any purpose, and by reason thereof had a market 
value, such value should be taken into consideration in ascertain- 
ing plaintiff’s actual loss, or the damage he had suffered. 

[12] As this case is to be retried on the theory that the sub- 
ject-matter of the insurance was personal property, it is sug- 
gested that plaintiff amend his petition so as to conform to that 
theory, and that his petition should state the value of the prop- 
erty at the time of the fire, what pecuniary interest he had in 
it, and that the loss was due and payable. 

We are of the opinion that the case was tried on the wrong 
theory, and the judgment is accordingly reversed, and the cause 
is remanded for a new trial. All concur. 





Farley et al. vs. Western Assur. Co. 


SUPREME COURT OF OREGON. 


FARLEY et AL. 
vs. 


WESTERN ASSUR. CO* 


FIRE INSURANCE—PROOF OF LOSS—ESTOPPEL. 


A fire policy provided that no officer or representative of the company 
should have power to waive any provision of the policy, except such 
as may be the subject of agreement indorsed thereon; and the policy 
also provided for sworn proof of loss. After the fire, the com- 
pany’s agent and adjuster, who had sole authority to investigate and 
settle the loss, examined insured as to the cause of the fire, and re- 
ceived a schedule of goods destroyed or injured, and the agent 
finally agreed with plaintiff's attorney to send a check, within sixty 
days, for a certain amount, if plaintiff agreed to accept that sum as 
the value of the goods. The schedule of goods was upon a printed 
form, which recited that it should be considered as the preliminary 
presentation of the claim, and not the final proof, as provided for in 
the policy. Insured supposed that the whole matter was settled, and 
made no further proof ot loss. Held, that the company was estopped 
from defending an action on the policy, on the ground that insured 
did not make proof of loss within the required time. 


(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.) 


Appeal from Circuit Court, Baker County; William Smith, 

udge. 
’ Action by J. H. Farley and another, copartners, doing business 
as Farley & Mogan, against the Western Assurance Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 

At the commencement of this action, plaintiffs were undertakers, 
doing business at Baker City, and held a policy of insurance upon 
their stock of merchandise to the amount of $2,700 in defendant 
company. ‘The policy is in the usual form, containing all the 
usual exceptions, conditions, and restrictions. Among other stip- 
ulations is the following: “No officer, agent or other represent- 
ative of this company shall have power to waive any provision 
or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement endorsed hereon or added 
hereto and as to such conditions and provisions, no officer, agent, 
or representative shall have power to be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, 
shall be written upon or attached hereto.” There is also a pro- 
vision that when the amount of loss has been determined the sum 
for which the company is liable shall be payable sixty days after 
“due notice, ascertainment, estimate and satisfactory proof of 
the loss have been received by the company in accordance with 
the terms of this policy.” There is also the following condition: 
“If fire occur, the insured shall give immediate notice of any loss 
$n 


* Decision rendered, May 28, 1912. 124 Pac. Rep. 199. 
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thereby in writing to this company, protect the property from 
further damage, forthwith separate the damaged and the undam- 
aged personal property, put it in the best possible order, make a 
complete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon and, within sixty 
days after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the 
insured and of all others in the property; the cash value of each 
item thereof and the amount of loss thereon; all encumbrances 
(incumbrances) thereon; all other insurance, whether valid or 
not, covering any of said property; and a copy of all the descrip- 
tions and schedules in all policies ; any change in the title, use, oc- 
cupation, location, possession or exposures of said property since 
the issuing of this policy; by whom and for what purpose any 
building herein described and the several parts thereof were oc- 
cupied at the time of fire; and shall furnish,.if required, verified 
plans and specifications of any building, fixtures or machinery 
destroyed or damaged; and shall also, if required, furnish a cer- 
tificate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise not [nor] related to the insured) 
living nearest the place of fire, stating that he has examined the 
circumstances and believes the insured has honestly sustained 
loss to the amount that such magistrate or notary public shall 
certify. The insured, as often as required, shall exhibit to any 
person designated by this company all that remains of any prop- 
erty herein described, and submit to all examinations under oath 
by any person named by this company, and subscribe the same; 
and as often as required, shall produce for examination, all books 
of accounts (accounts), bills, invoices, and other vouchers, or 
certified copies thereof, if originals be lost, at such reasonable 
place as may be designated by this company or its representatives, 
and shall permit copies thereof to be made. In the event of dis- 
agreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested ap- 
praisers, the insured and this company, each selecting one, and 
the two so chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and appraise 
the loss, stating separately sound value and damage, and, failing 
to agree, shall submit their differences to the umpire; and the 
award in writing of any two shall determine the amount of such 
loss; the parties thereto shall pay the appraisers respectively se- 
lected by them and shall bear equally the expenses of the ap- 
praisal and umpire. This company shall not be held to have 
waived any provision or condition of this policy or any forfeiture 
thereof by any requirements, act or proceeding on its part relat- 
ing to the appraisal or to any examination herein provided for; 
and the loss shall not become payable until sixty days after the 
notice, ascertainment, estimate, and satisfactory proof of the loss 
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herein required have been received by this company, including 
an award by appraisers when appraisal has been required.” 

A fire occurred, resulting in a total loss, which the evidence in 
dicates was at least equal to the amount of insurance. There- 
upon the company sent its agent and adjuster, who, in the lan- 
guage of an affidavit filed by defendant, was “the sole and ex- 
clusive acting agent authorized by defendant to investigate, ad- 
just, and settle the loss, if any incurred, by plaintiffs under their 
policy.” This agent met with Farley, examined him as to the 
cause of the fire, received from him and his attorney in fact a 
schedule of goods destroyed or injured, and, as the parties were 
unable to agree as to the value, the agent finally agreed with plain- 
tiffs’ attorney, Mr. Barton, that, if plaintiffs would accept the 
valuation of $1,401.40, which he placed upon the goods destroyed 
or injured, he would accept that, and that the company would 
send a check for the amount within sixty days. The schedule 
was upon a printed form, which contained, among other things, 
substantially these words: “ * * * This to be considered as 
our preliminary presentation of said claim and not the final proof 
as provided for in said policy of insurance.” Supposing the 
whole matter adjusted and settled, plaintiffs made no further 
proof. The company did not pay the loss, and now defends on 
the ground that plaintiffs did not, within the time required, make 
the proofs required by the policy. 


EMMETT? CALLAHAN (J. F. Riley, of Baker, on the brief), for 
Appellant. 

A. N. Souiss, of Ontario (Ralph W. Eckhardt and John L. 
Rand, both of Ontario, on the brief), for Respondents. 


McBripE, J. (after stating the facts as above). 

The defense is unconscionable. Defendant sent its agent out 
to adjust and settle the loss, and he did settle the amount of it, 
and agreed that his company should pay it. He was not a mere 
adjuster or investigator. He had authority to settle, as defend- 
ant admits. Defendant cannot send out-an agent clothed with 
such authority and trick unsuspecting claimants into a reliance 
on his representations and then repudiate them by attempting to 
hide behind obscure clauses in the policy. There is no question 
as to the amount of the loss, and no serious question as to the 
representations made by defendant’s agent ; and, if defendant had 
required further formal proof, it should, in common honesty, 
have notified plaintiffs to furnish them. 

It is claimed that the complaint does not state facts sufficient 
to constitute a cause of action, in that it fails to state that plain- 
iffs were the owners of the stock of goods at the time they were 
burned; but, in our opinion, this fact is sufficiently stated: In 
clause 3 of the complaint, it is alleged that plaintiffs were the 
owners of the stock of goods when they. were insured; and in 
clause 4 it is stated “that on the 5th day of December, 1909, said 
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stock of goods so owned by plaintiffs was burned and destroyed 
by fire.” The parties went to trial on these pleadings, and there 
was no objection to any evidence offered by plaintiffs. We think 
the allegation of ownership was sufficient, even upon demurrer, 
It is certainly good after verdict. 

The judgment is affirmed. 


Ho Oe 


SUPREME COURT OF IOWA. 


GERLACH 
vs. 


GRAIN SHIPPERS’ MUT. FIRE INS. ASS’N.* 


SUBROGATION—RIGHT OF INSURER. 


A contract of insurance is an indemnity contract, and where property 
insured against fire is burned because of the wrongful act of a third 
person, the insurer is, upon paying the indemnity, entitled to be sub- 
rogated to the rights of the insured against the wrongdoer. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


SUBROGATION—RIGHT TO SUBROGATION. 

The insurer’s right to subrogation does not depend on the stipulation 
in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


SUBROGATION—RIGHT OF INSURER. 


It is competent for a tenant in leasing property to release the lessor from 
obligation for any injury by fire which the lessor may cause by his 
negligence, and, the lessor having been released, such release will 
deprive an insurer of the lessee’s property of the right of subrogation. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


POLICIES—SUBROGATION. 


A lessee of land from a railroad released it from any liability for fire, 
which the negligence of the railroad company might cause. Subse- 
quently the lessee insured his property, notifying the insurance com- 
pany of the lease, but not of'the release of liability. The policy 
provided that, if a fire should be caused by the act or neglect of any 
person, the insurer should, on payment of the loss, be subrogated to 
the extent of such payment to all the rights of the insured. Held, 
that as this contract called for subrogation only so far as the insured 
had any rights, the release in the lease did not avoid the policy, 
and a recovery on the policy might be had for a loss by fire oc- 
casioned by the wrongful act of the railroad company. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 
* Decision rendered, June 8, 1912. 136 N. W. Rep. 601. 
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ADJUSTMENT—WHAT CONSTITUTES. 


Where an insurer offered to pay the insured a stipulated amount for a 
fire loss, on consideration that the insured should assign his cause 
of action against his lessor, a railroad company, whose negligence 
caused the fire, the acceptance by the insured of that offer and his 
tender of such an assignment, even though he had no right of action 
against the railroad company, because it had been released when he 
leased the property from them, constitutes an adjustment of the loss 
binding on both the insured and insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


ADJUSTMENT—EFFECT. 


Where an insured and insurer have adjusted a fire loss, the insured 
need not, if the insurer refuses to pay, prove his loss or any of the 
circumstances concerning it; the parties being bound by their volun- 
tary agreement, regardless of any defenses, in the absence of mistake 
or fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 


Appeal from District Court, Taylor County; H. M. Towner, 
Judge. 

Action on two insurance policies resulted in judgment as 
prayed. The defendant appeals. Affirmed. 


Jounston Bros., of Ida Grove, and Frank Wispom, of Bed- 
ford, for Appellant. 

W. M. Jackson, of Bedford, and J. M. Junxin, of Red Oak, 
for Appellee. 


Lapp, J. 

Plaintiff became a member of the defendant, a mutual assess- 
ment insurance association organized under the laws of Iowa, 
and received from it two policies of insurance covering the same 
property, one April 26, 1909, for $3,000, and the other No- 
vember 22d of the same year, for $2,000. This property burned 
April 6, 1910, during the life of these policies, and it was conceded 
on the trial that the loss exceeded the amount of both, and that 
timely proofs of loss in due form were furnished the defendant ; 
that insured’s property was on ground along the tracks of the 
Chicago, Burlington & Quincy Railroad Company leased by that 
company to the plaintiff, the lease containing the following stipu- 
lation: “The lessee further agrees to cause during the continu- 
ance of this lease, and any extension thereof, the policies of fire 
insurance on the said grain elevator, corncribs and coal sheds and 
other improvements upon the demised premises, and upon con- 
tents thereof to be so written that in the event of any destruc- 
tion or damage by fire, no insurance company shall have recourse 
against the railroad company.” ‘The written application for in- 
surance disclosed that the property was on leased ground, but not 
on the terms of the lease, and each policy provided that: “If this 
association shall claim the fire was caused by the act or neglect 
of any person or corporation, private or municipal, this associa- 
tion shall, on payment of the loss, be subrogated to the extent of 
such payment to all rights of recovery by the insured for the loss 

Vol. XLI.—85. 
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resulting therefrom, and such rights shall be assigned to this as- 
sociation by the insured on receiving such payment. No suit 
or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity until after full compli- 
ance by the insured of all the foregoing requirements.” 

The plaintiff sued on the two policies, and also based his claim 
for judgment on an alleged adjustment of the loss. The defend- 
ant denied liability, for, as it alleged, the fire which consumed the 
property was set out by the above-named railroad company, and 
plaintiff, by the clause in the lease quoted, had breached the con- 
dition of the policy set out before the loss; and also defendant 
had tendered the full amount of the policies on “condition plain- 
tiff would assign to defendant a right of action against said 
railroad company,” which plaintiff was unable to do because of 
having released it from liability. Subsequently plaintiff offered 
in writing a written assignment of any cause of action he had 
against the railroad company, but this was not accepted. The 
trial court found: “As a matter of law, the defendant company 
was bound by the terms and conditions of the lease at the time 
that it accepted the application and issued the policies of insur- 
ance. Knowing that the said property was upon leased ground 
and held by leasehold right, it made no investigation as to what 
were the terms of the lease, and accepted the application and is- 
sued the policies without making further investigation. Under 
these circumstances, in law, it ought to be bound by the terms of 
the lease. The right of subrogation is not a right that insures 
the recovery upon any claim that might be made, but is merely 
the right to substitute the defendant for the plaintiff, as to the 
rights that he might have it and to the claim for damages against 
the railroad company occasioned by their negligence. There being 
no proof that the fire was occasioned by the railroad company’s 
negligence, that there would have been a right of recovery if 
prosecuted, and the defendant having failed to comply with the 
conditions which are conditions precedent to their right of subro- 
gation, namely, the payment of the loss, and the plaintiff having 
at all times held himself in readiness to grant them every right 
which he might have had against the railroad company in ac- 
cordance with the provisions of the said contract of insurance, 
there is no forfeiture of the plaintiff’s right of recovery as against 
the defendant upon the said policies of insurance. The claim 
and loss for insurance, having been fully settled and adjusted by 
the parties upon a written agreement which was entered into 
by them, consisted of a proposition by the defendant and an ac- 
ceptance by the plaintiff, is binding upon the association, and the 
plaintiff is entitled to recover thereon.” 

There was considerable parley as to plaintiff prosecuting an 
action against the railroad company, but no agreement was 
reached, and subsequently defendant, with knowledge of the 
clause in the lease, made written tender in words following: “To 
William Gerlach: Whereas you are the holder of policy 35186 
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of the Grain Shippers’ Mutual Fire Insurance Company and 
31998 for five thousand dollars ($5,000) covering property at 
Sharpsburg, Iowa, said property being elevator and grain and 
lawn swing factory, and whereas you sustained a loss on said 
property which the insurance company are claiming was caused 
by the C. B. & Q. Railroad, through negligence and allowing 
sparks from their engine to come in contact with the property, 
and whereas under the terms of the policies above referred to the 
company upon making such claim is entitled to subrogation of 
your right to recover against the railroad up to the amount of 
insurance paid, whereas subrogation is to be due upon the pay- 
ment of the loss: We hereby tender to you the sum of five 
thousand dollars ($5,000), the amount due on the policies above 
referred to, and demand subrogation of you to your right of re- 
covery against the C. B. & Q. Railroad for negligently setting 
the fire. Grain Shippers’ Mutual Fire Insurance Association, by 
Johnston Bros.” 

On the next day, this offer was accepted in a letter addressed 
to defendant, saying: “I hereby accept that offer on the part of 
Mr. Gerlach and assure you that we are ready to assign to you 
our cause of action against the railroad, to the extent of the 
amount which you pay, and immediately upon the receipt of 
this amount we will execute a written assignment providing you 
think a written assignment is necessary to be made from him. 
Respectfully yours, Wm. Gerlach, by W. M. Jackson, His At- 
torney.” 

[1] Had the property been consumed by a fire set out by the 
railroad company, its liability would have been primary, and the 
liability of the insurance company in the nature of that of a 
surety. Upon payment of indemnity by the latter, it would be 
entitled to all the remedies of the insured. This “right is based 
upon the equitable doctrine that where one has been obliged te 
pay money to another, by the nonfeasance or misfeasance of a 
third, who, being at fault, ought to bear the loss, the party so 
paying, as by his direct obligation towards the party suffering the 
loss he may be compelled to do, shall be allowed indirectly, and 
through the right which the injured party had, to compel the 
wrongdoer to bear the burden which was imposed by his fault, 
although hetween him and the wrongdoer there is no direct re- 
lation upoh which to found a cause of action. * * * The 
liability of, the wrongdoer is, in the legal effect, first and prin- 
cipal, and that of the insured secondary, not in order of time, 
but in order of ultimate liability. And where the (party) in- 
sured insists upon its remedy against the party secondarily liable, 
he is conscientiously bound to make an assignment in equity 
to the person entitled to the benefit, and the acceptance of the in- 
demnity from the insurers is in the nature of an equitable as- 
signment which authorizes the assignor to sue in the name of 
the assignee for his own benefit.” May on Ins. § 454. 

[2] Even in the absence of any provision such as containe” 
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in this policy, the insurer, upon the payment of loss, is entitled 
to be subrogated to the cause of action of the insured against the 
wrongdoer. Rockingham Mut. Fire Ins. Co. vs. Bosher, 39 
Me. 253, 63 Am. Dec. 618; Mobile & M. Ry. Co. vs. Jurey, 111 
U. S. 584, 4 Sup. Ct. 566, 28 L. Ed. 527; Hart vs. Western R. R. 
Co., 13 Metc. (Mass.) 99, 46 Am. Dec. 719. 

[3] But it is competent for the insured in leasing property to 
release the lessor from obligation for any injury the lessor may 
occasion by his negligence. Griswold vs. Railroad Co., 90 Iowa, 
265, 57 N. W. 843, 24 L. R. A. 647; Hartford Fire Ins. Co., vs. 
Railroad, 175 U. S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84. And, of 
course, the insured having released the wrongdoer, this will 
deprive the insurer of the benefit of subrogation. Home Ins. 
Co. vs. Railroad Co., 19 Colo. 46, 34 Pac. 281, Packham vs. 
Ger. Fire Ins. Co., 91 Md. 515, 46 Atl. 1066, 50 L. R. A. 828, 
80 Am. St. Rep. 461; Platt vs. Railway Co., 108 N. Y. 358, 15 
N. E. 393. 

[4] Courts have frequently held that where goods in transit 
are insured by a policy stipulating that the insurance company, 
in event of loss, shall be subrogated to all claims against the 
carrier, and the goods are lost while being shipped under a bill 
of lading which provides that, in event of loss by which the car- 
rier has incurred any liability it should have the benefit of any 
insurance which ‘might have been effected on the goods, the in- 
sured cannot recover against the insurance company because 
of having defeated the right of subrogation against the carrier 
to which the insurance company was entitled. Carstairs vs. 
Insurance Co. (C. C.) 18 Fed. 473; Fayerweather vs. Insurance 
Co., 118 N. Y. 324, 23 N. E. 192, 6 L. R. A. 805; Southard vs. 
Railway Co., 60 Minn. 382, 62 N. W. 442, 619. ny see Jackson 
Company vs. Insurance Co., 139 Mass. 508, 2 FE. 103, 52 
Am. Rep. 728; Inman vs. Railway Co., 129, U. s. 128, 9 Sup. 
Ct. 249, 32 L. Ed. 612. 

In Kennedy Bros. vs. Insurance Co., 119 Iowa, 29, 91 N. W. 
831, a crib with corn therein and some agricultural implements 
burned, and the policy covering the same, in addition to stipula- 
ting for subrogation to all of the rights of the insured against 
the wrongdoer, provided that the entire policy shall be void “if 
the insured shall make or have any contract or understanding 
whereby any person or corporation shall not be liable for any act 
or neglect in causing the fire.” The premises were leased from 
a railroad company stipulating that “the risk of all loss, injury, 
and damages by fire, however caused, being assumed by the said 
lessees, who in consideration of the leasing of said premises 
agree to indemnify and save the said lessor harmless from all 
liability for damage by fire, however the same may originate.’ 
This did precisely what the policy declared would render it void, 
and, though the decision proceeds on the theory that the insured 
by releasing the wrongdoer breached the condition promising 
subrogation in event of loss, was enough to defeat recovery. 





Fire.| Gerlach vs. Grain Shippers’ Mut. Fire Ins. Ass'n. 1359 


In Downs Farmers’ Warehouse Ass’n vs. Insurance Co., 41 
Wash. 372, 83 Pac. 423, a condition of a policy, expressly pro- 
viding for subrogation of the insurer to the rights of the assured 
against any person responsible for the loss, was held to be 
breached by the insured after the issuance of the policy con- 
tracting in the lease from a railroad company to release it from 
liability for any loss of goods that might be caused by it. 

In Niagara Fire Ins. Co., vs. Fidelity Title & Trust Co., 123 
Pa. 516, 16 Atl. 790, 10 Am. St. Rep. 543, an affidavit, setting up 
that the policy provided that upon payment of loss the insured 
would assign his cause of action against the party whose act 
or omission caused the same to the company, and that upon ten- 
der such assignment had been refused, and that the insured had 
settled with and released the gas company by whose negligence 
the loss was caused, was held to set up a good defense. See 
cases collected in note to Brown vs. Insurance Co., (83 Vt. 161, 
74 Atl. 1061) 29 L. R. A. (N. S.) 6098. 

The principle is clearly stated in 2 Wood on Fire Ins. (2d 
Ed.) § 500, where the author says: “The law is well estab- 
lished that an insurance company which has been compelled to 
pay, or has paid, a loss covered by its policy, has, after such 
payment, a right of action against the person who wrongfully 
caused the fire and loss to the amount such insurance company 
paid even without any formal assignment by the assured of his 
claim against the party primarily liable. And the courts have 
likewise been very firm in supporting the right of the insurance 
company to bring an action in the name of the assured, and will 
not allow the latter to defeat such action even by a release or 
discharge of the person by whose act the damage was occa- 
sioned.” 

A policy of insurance with or without a clause such as is con- 
tained in the policies in suit is merely a contract of indemnity. 
Upon payment of the loss, the insurer is entitled to subrogation 
to all the rights the assured may have against any other person 
or corporation causing the fire to the extent of such payment, 
and, where subrogation has been stipulated in the policy as a 
condition of recovery, the subsequent voluntary release of the 
wrongdoer by the assured is a breach of the condition of the 
policy which will defeat recovery thereon. But this as far as 
any of the authorities save Kennedy Bros. vs. Ins. Co., supra, 
have gone, and, aside from what is there said, we have discovered 
no decision lending support to appellant’s contention that a con- 
dition in the lease waiving liability of the lessor’s negligence 
in event of fire will invalidate a contract of insurance containing 
a condition such as in these policies, subsequently entered into. 
Nor is this proposition sound in principal. The insured did not 
agree, in accepting the policies, that the insurer should be sub- 
rogated to any rights other than he might have. The property 
was on leased ground, as the insurance company well knew. 
The lease antedated the policies, so that the status of the prop- 
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erty was precisely the same at the time of the fire as when the 
policies were issued. It is not pretended that the insured mis- 
represented the risk, nor is there any charge of fraudulent con- 
cealment. Indeed, the insurance company made no inquiry con- 
cerning the conditions contained in the lease, and, not’ being 
called upon, the insured gave no information concerning these. 
All the insured undertook was that the insurance company upon 
the payment of the loss should be subrogated “to all rights of 
recovery by the insured for the loss resulting therefrom,” and 
that he would assign these. He did not undertake that there 
should be any right or cause of action on his part on which the 
company might maintain an action, even though it were subro- 
gated to any rights which he might have, nor did he give any 
assurance that there would be a claim or cause of action which 
might be assigned. The obligation was simply that the insurer 
should succeed to any rights the insured might have upon the 
payment of the loss, and if he had no right or cause of action 
against the wrongdoer, then there was nothing to be subrogated 
to. The most that the insurance company could insist upon was 
that it be put in as favorable a position as the insured—in other 
words, stand in his shoes—in maintaining an action against the 
railroad company, and this was the extent of his obligation. 
Manifestly, then, there was no breach of a condition contained 
in the policies of insurance. 

As heretofore observed, Kennedy Bros. vs. Insurance Co., 
supra, was rightly decided. But there is some language in that 
decision inconsistent with what is here said, and, in so far as 
inconsistent herewith, must be regarded as overruled. 

[5, 6] The parties hereto appeared to have proceeded on this 
theory, for after failing to arrange for suit by the assured 
against the railroad company, the defendant, with knowledge of 
the contents of the lease, tendered in writing the full amount 
of the policies to plaintiff upon assignment of his cause of action 
against the railroad company with no other condition, and the 
latter within a reasonable time, and before the tender was 
withdrawn, notified defendant of his acceptance, and later made 
written tender of such assignment. This amounted to an ad- 
justment of the loss binding on the parties. Ill. Mut. Fire Ins. 
Co., vs. Archdeacon 82 Ill. 236, 25 Am. Rep. 313; Stache vs. 
Insurance Co., 49 Wis. 89, 5 N. W. 36, 35 Am. Rep. 772; Smith 
vs. Insurance Co., 62 N. Y. 85; Phillips on Ins. § 1815. 

In 1 Park on Ins. 266, the author says: “It has been de- 
termined that after an adjustment has been signed by an un- 
derwriter, if he refuses to pay, the owner has no occasion to 
go into proof of his loss or any of the circumstances respecting 
it. This it is said has been the invariable custom on the sub- 
ject. It seems to be perfectly just, as the underwriter has, un- 
der his hand, expressly admitted that the plaintiff has sustained 
damage to a certain amount.” 

By the offer and acceptance, the parties voluntary agreed 
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upon the precise amount one was to receive and the other to pay 
in adjustment of the loss, and, in the absence of any charge of 
mistake or fraud, they are bound by their agreement, regardless 
of any defenses which may have existed in favor of the company. 
Whether the insurer was charged with knowledge of the con- 
dition of the lease need not be considered. 
The judgment is affirmed. 


STOTLAR Er aL. vs. GERMAN ALLIANCE INS. CO.* 
(Supreme Court of North Dakota.) 


BREACH OF CONDITIONS—WAIVER. 


The local agent of the defendant insurance company was fairly and 
fully informed of the plaintiff’s title to the property insured, and 
accepted the premium and issued the policy thereafter. Held, that 
the knowledge of the agent was the knowledge of the company, and 
the company is therefore estopped to set up, as a defense to a loss, 
facts of which they had knowledge before the issuance of the policy. 
Leisen vs. Insurance Co., 20 N. D. 316, 127 N. W. 837, 30 L. R. A. (N. 
S.) 539, followed. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 


Evidence examined, and found that plaintiffs became the owners of the 
building insured, either upon a parol contract or upon a written 
contract of very similar terms, but whether the title was obtained 
either way was immaterial to this case, wherein it appears that the 
title was in fact obtained either way, and the company was fully 
informed of its nature before the policy was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


* Decision rendered, May 27, 1912. Rehearing denied, June 13, 1912. 
136 N. W. Rep. 792. Syllabus by the Court. 


HINKLE et au. vs. NORTH RIVER INS. CO.* 
(Supreme Court of Appeals of West Virginia.) 


ACTIONS ON POLICIES—PLEADING. 

The defense allowed an insurance company by Code of 1906, c. 125, § 
64, by filing a statement that the company will rely on breach of 
condition, warranty, or clause of the policy, is not to be made by 


-*.Decision .rendered, April..16,.1912.... Rehearing denied, June. 15, 1912. 
75 S. E. Rep. 54.. Syllabus by the Court. 
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plea in abatement, and need not be filed at rules, but may be filed 
at any time before trial. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 


ACTIONS ON POLICIES—PLEADING. 


Such statement may be filed without the general issue or plea provided for 
oe section of the Code that the company is not liable on the 
policy 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 


ADJUSTMENT OF LOSS—STATUTORY PROVISIONS. 


eThe act (chapter 33, Act of 1899) published in Code of 1906, serial section 
1108, has not been repealed; and under it, where the loss of a house 
by fire is total, the insurance company has no right to demand arbi- 
tration of the amount of loss, though the policy provides for it. 

(For other cases, see Insurance, Cent. Dig. §§ 1266-1268, 1420; Dec. Dig. 
§§ 493, 567.) 


EXTENT OF LOSS—VALUED POLICY. 


Under a fire insurance policy, to make a loss by fire total under the 
valued policy act, the building need not be utterly destroyed and ex- 
tinguished. If its identity is gone, if its remnants cannot be used 
as a basis of repair or restoration, the loss is total, calling for full 
payment of the amount of insurance fixed by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


STUTZMAN vs. CICERO MUT. FIRE INS. CO.* 


(Supreme Court of Wisconsin.) 


MUTUAL on gg ESR enn Ba ner TO 
PAY—EXCU 


Existence of an emai and disputed claim of a member of a mutual 
fire insurance company for a claimed loss does not justify refusal 
to pay future assessments so far as future insurance is concerned. 


(For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 


MUTUAL FIRE INSURANCE—BY-LAWS—VALIDITY. 

A mutual fire insurance company by-law, providing that no one shall 
receive any benefit under a policy until all assessments are fully 
paid, is valid. 

— rn cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 

750. 

MUTUAL FIRE INSURANCE—SUSPENSION CLAUSE— SELF- 
EXECUTION. 

Provisions in a mutual fire insurance policy that, on insured’s failure 
to pay assessments, the directors might annul the policy, and that no 
benefit should be received until all assessments should be fully paid, 
was self-executing so as to suspend a delinquent member. 

(For a cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
759. 


* Decision rendered, June 4, 1912. 136 N. W. Rep. 604. 
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ae FIRE INSURANCE— SUSPENSION — REINSTATE- 
M ‘ 


If insured under a mutual fire policy was suspended in time of a loss 
for nonpayment of assessments, he cannot remove the default so 
as to entitle him to payment of insurance by tendering payment of 
the assessments after the loss. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


MUTUAL FIRE POLICIES—SUSPENSION—WAIVER. 


A mutual fire insurance company did not waive a member’s suspension 
for nonpayment of assessments so as to entitle him to recover on 
the policy by sending him a postal card and a letter after suspension 
demanding payment of the assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL FIRE POLICIES—SUSPENSION—WAIVER. 


A mutual fire insurance company did not waive suspension of a member 
for nonpayment of assessments so as to entitle him to recover for 
loss by receiving and retaining proofs of loss, which were not served 
at the request of the company, whose secretary denied liability when 
the proofs were left with them. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


GINNERS’ MUT. UNDERWRITERS or San AnceEto, TEx., 
ET AL. vs. WILEY & HOUSE.* 
(Court of Civil Appeals of Texas. El Paso.) 


FIRE INSURANCE—DEFENSES—PLEADING. 


That insured in a fire policy procured other insurance without insurer’s 
consent, in violation of a stipulation of the policy that it should be 
void if insured procured other insurance, is a matter of defense 
only, and, to be available, must be pleaded, and, when not pleaded, 
evidence of the provision and the procurement of additional insurance 
does not support a judgment for insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640; Judgment, Cent. Dig. § 437; Dec. Dig. § 251.) 


FIRE INSURANCE—ADDITIONAL INSURANCE. 

Whére one having a lien on property procured additional insurance 
thereon without any authority from the owner, who had procured 
a policy stipulating that it should be void if insured procured other 
insurance, the policy procured by the owner was not void. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


FIRE INSURANCE—CONTRACTS—LIABILITY FOR PREMIUM. 

Though an application for a fire policy did not contain a promise to pay 
the premium on the delivery of the policy, the obligation to pay the 
premium was a consideration for the issuance of the policy on which 
insurer could sue. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


* Decision rendered, May 2, 1912. Rehearing denied, May 29, 1912. 
147 S. W. Rep. 629. 
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FIRE INSURANCE—DEFENSIVE MATTER. 


The provision in a fire policy that property insured shall be considered 
personalty for the purposes of the contract is defensive, limiting the 
liability of insurer, and, to be available in an action on the policy 
it must be pleaded. ; 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) : 


FIRE INSURANCE—STIPULATIONS—VALIDITY. 


Where property covered by a fire policy is clearly real estate, a provision 
in the policy that the property shall be considered personalty for the 
purposes of the contract is void, because in contravention of Rev. 
St. 1895, art. 3089, providing that a fire policy in case of a total loss 
shall be considered to be a liquidated demand against insurer for 
the amount of the policy, provided the provison shall not apply to 
personalty, though, where the true status of the property is doubtful, 
it may be permissible for the parties by agreement to impress it with 
the character of personalty, provided the agreement is made in good 
faith, and not to contravene the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


SWETT vs. ANTELOPE COUNTY FARMERS’ MUT. INS. 


CO. (No. 17,096.) * 
(Supreme Court of Nebraska.) 


MUTUAL INSURANCE—BY-LAWS—VALIDITY. 


A by-law of a mutual insurance company, which expressly provides that 
buildings in which a stovepipe runs through the roof or side of house, 
or enters the chimney at the bottom or in the attic, are not insurable 
by such company, is valid and binding upon the members of such 
company. 

(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


MUTUAL INSURANCE—BY-LAWS. 


And a by-law, which provides that removal of personal property to any 
farm in the county shall not invalidate the insurance of the member, 
“provided, that the buildings into which it is removed are insurable 
in this company,” is likewise valid and binding. 


(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


MUTUAL INSURANCE—WAIVER OF TERM. 


The making, and demand for payment, by a mutual insurance company, 
of an assessment upon a policy of insurance, subsequent to a loss 
under such policy, will not be held to be a waiver of its terms, 
in the absence of a plea and proof of payment by the assured of such 
assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 302.) 


* Decision rendered, May 20, 1912. 136 N. W. Rep. 347. Syllabus by 
the Court. 
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PLANTERS’ FIRE INS. CO. vs. NICHOLS.* 


(Supreme Court of Arkansas.) 


NOTICE AND PROOF OF LOSS—WAIVER. 


A denial by an insurer of any liability on a policy of insurance additional 
to that shown by proofs of loss and a settlement thereunder would 
amount to a waiver of the filing of additional proofs of loss as a 
condition to a recovery. 

(For po cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559. 


FORFEITURE FOR BREACH OF COVENANT—KEEPING IN- 
VENTORY AND BOOKS. 


Kirby’s Dig. § 4375a, provides that in actions against any fire insurance 
company proofs of a substantial compliance with the terms of the 
policy on the part of the assured shall entitle him to recover. A 
clause in a fire insurance policy provided for an inventory each year 
and the keeping of a set of books. An insured who was a country 
merchant took a complete inventory before his application for a 
policy and kept an account of his purchases and credit sales, and at 
the time of his application counted up the amount of his cash sales 
and entered it in the aggregate in his books, and thereafter kept 
an account of them as well as the credit sales. Held, that such 
method of bookkeeping was in accordance with the methods of coun- 
try merchants, and, as it was sufficient to enable the insurer to de- 
termine the amount of the loss, it was a substantial compliance with 
the terms of the policy and was sufficient to satisfy the covenant. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 
* Decision rendered, May 6, 1912. 147 S. W. Rep. 68. 


———_——_$«@—____“—__ 


PEOPLE’S BANK OF DONALDSONVILLE vs. NATIONAL 
FIRE INS. CO. or Hartrorp, Conn. (No. 19,169.)* 


(Supreme Court of Louisiana.) 


ACTION ON POLICY—CONDITIONS—WAIVER. 


Where suit is brought upon a policy of insurance, containing conditions 
to the effect that it shall become void in the event of a change in 
the title of the subject of the insurance, unless otherwise provided 
by agreement, indorsed on the instrument, and that no agent shall 
have power to waive or be held to have waived any conditions, un- 
less such waiver be so indorsed on or attached to, the policy, and 
no error or fraud is alleged, the plaintiff is bound by the conditions 
thus expressed in the written contract sued on; and his petition, 
setting up a verbal agreement with an agent, in direct contraven- 
tion of the same, is properly dismissed as disclosing no cause of ac- 
tion. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 
Co Decision rendered, June 4, 1912. 58 South. Rep. 826. Syllabus by the 
urt. 
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THURMAN vs. FARMERS’ MUT. FIRE INS. CO. 


(No. 15,348.)* 
(Supreme Court of Mississippi.) 


ACTION ON NOTE—EVIDENCE. 


In an action on an insurance premium note, defended on the ground 
that defendant did not receive the policy applied for, the application 
was admissible to contradict such defense. 


_ mn cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
188. 


ACTION ON NOTE—QUESTION FOR JURY—CONSIDERATION. 


In an action on an insurance premium note, the question whether defend- 
ant, with full knowledge, made the application and got the kind of 
policy for which he applied, was on the evidence for the jury. 


om om) cases, see Insurance, Cent. ‘Dig. §§ 245, 402-407; Dec. Dig. 
188. 


ACTION ON NOTE—QUESTION FOR JURY—FRAUD. 


In an action on an insurance premium note, the question as to whether 
a fraud was perpetrated on the defendant by the delivery of a policy 
different from that applied for was on the evidence for the jury. 


~ ony cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
188. 


* Decision rendered, June 17, 1912. 58 South. Rep. 777. 
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MARINE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


INSURANCE CO. OF NORTH AMERICA 


vs. 


WILLEY et aL.* 


“ioe IN GENERAL—*VALUED POLICY”’—“OPEN POL- 
Icy, 


A “valued policy” of marine insurance is one which, for the purposes 
of the risk, fixes a definite value on the insured property, fore- 
closing dispute, no matter how high the valuation, except in a case 
of fraud or wager. An “open policy” is one where the value is 
not settled in the policy, and, in case of loss, must be agreed upon 
or proved. 

(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


(For other definitions, see Words and Phrases, vol. 6, pp. 4987, 4988; 
vol. 8, p. 7282.) 


CONTRACTS—VALUED OR OPEN POLICY. 


A marine insurance policy provided that the goods were valued as 
per form attached. The attached form read, “Valued, premium in- 
cluded, at $5.50 to the £ sterling, and if invoiced in American gold 
at invoice and ten per cent.” Held, that the intention was to make 
a valued policy, with the value fixed at the invoice, plus the additions 
stated, as only in this way could the reference to the invoice be given 
any meaning; and this construction was, to some extent, confirmed 
by a further provision of the policy that all risks were to be re- 
ported as soon as known, and the amounts declared as soon as as- 
certained. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


CONTRACTS—MARINE INSURANCE—“INVOICE.” 


Where a marine insurance policy covering importations fixed the value 
of the insured property at invoice, in the absence of anything to 
show that any other invoice was known or commonly employed in 
importations, the word “invoice” referred to in the invoice required 
by Act Cong. June 10, 1890, c. 407, 26 Stat. 131 (U. S. Comp. St. 
1901, p. 1886), prohibiting importations exceeding $100 in value, ex- 
cept on invoice and affidavit showing the actual cost or actual mar- 
ket value. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3761, 3762; vol. 
8, p. 7962.) 

CONTRACTS—“VALUED POLICY.” 


A marine insurance policy is a “valued policy” if, by agreement, the value 
is to be fixed by reference to some other instrument; but the agree- 
ment must be based on some standard, certain or capable of being 
made certain, and known to and accepted by both parties; and it is 


* Decision rendered, May 24, 1912. 98 N. E. Rep. 677. 
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not a valued policy if one of the parties may insert any value he 
chooses in the instrument referred to. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


CONTRACTS—“OPEN POLICY”’—“IN VOICE.” 


Under a marine insurance policy covering an importation valuing the 
property at the invoice, an invoice, not stating the actual cost or ac- 
tual market value, as required by Act Cong. June 10, 1890, c. 407, 
26 Stat. 131 (U. S. Comp. St. 1901, p. 1886), to be stated in the 
“invoice” accompanying importations, was not such an invoice as 
the contract contemplated; and hence the policy was an open and 
not a valued one, and, the insured having paid in reliance on the 
valuation given in such invoice, might recover back the excess over 
the actual value. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


Report from Superior Court, Suffolk County; Charles F. 
Jenney, Judge. 

Action by the Insurance Company of North America against 
Francis Willey and others. Reported from the superior court 
on demurrer to the declaration. Demurrer overruled. 


Hitt, BAkLow & Homans and A. G. Grant, all of Boston, for 
Plaintiff. 
ArtTHUR H. RussELL, of Boston, for Defendants. 


Ruce, C. J. 

2] The plaintiff is a corporation doing marine insurance. 
The defendants are importers of wool. The plaintiff seeks to 
recover an alleged over-payment on a cargo of wool duly insured 
by it and destroyed by fire under circumstances rendering the 
plaintiff liable to the defendant on its contract of insurance. The 
pivotal question is whether the policy of insurance issued by the 
plaintiff to the defendant was a valued policy or an open policy. 
The difference between the two is this: A valued policy is one 
where the parties by the contract of insurance fix for the pur- 
pose of the risk a definite value of the property insured so that 
dispute on that subject is foreclosed for all time, thereafter, 
except in cases of fraud or wager, no matter how high the 
valuation may be. Coolidge vs. Gloucester Marine Ins. Co., 
15 Mass. 341; Manning vs. Anderson, 1 H. L. Cases, 287, 
307; Marine Ins. Co. of Alexandria vs. Hodgson, 6 Cranch, 
206, 220, 3 L. Ed. 200; Barker vs. Jansen, L. R., 3 C. P. 303. 
An open or unvalued policy is one where the value of the prop- 
erty insured is not settled in the policy, and in case of loss 
must be agreed upon or proved. Hemmenway vs. Eaton, 13 
Mass. 108. The contract in the case at bar provided that “the 
said goods and merchandises, hereby insured are valued (pre- 
mium included) as per form attached.” These words, as far 
as they go, tend to indicate that the parties contemplated a 
valued rather than an open policy. But as no amount is stated 
in that immediate connection, they are indecisive. Reference is 
made to the form attached which contained these words: “Val- 
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ued, premium included, at $5.50 to the £ sterling and if in- 
voiced in Amercian gold at invoice and ten per cent.” The point 
to be decided is the fair meaning of these words. If after the 
word, “Valued” in this clause only the rate of exchange had 
appeared, it would not have been a valued policy. It would not 
then have been a statement of value of the subject of the risk, 
but only a means of translating into United States money the 
unit of English money. To this effect is Ogden vs. Columbian 
Ins. Co., 10 Johns. (N. Y.) 273. While the expenses of insur- 
ance premiums are added to the true value at the place of ship- 
ment in an open policy and are not added to the stipulated 
value of the property in a valued policy, the use of the words 
“premium included” may be in explanation of the high rate of 
exchange for the English pound and the ten per cent added to 
the American valuation. Moreover, it is not unusual to state 
in valued policies of marine insurance whether the stipulated 
value includes or excludes the premium. Mayo vs. Maine 
Fire & Marine Ins. Co., 12 Mass. 259. But the clause to be 
interpreted contains something more than the mere rate of ex- 
change, in the words “at invoice.” If these words were trans- 
posed and appeared directly after the word “Valued” the sense 
would have been plain that the invoice price with the rate of 
exchange fixed for the English pound and the percentage to 
be added to the American dollar was the agreed value of the 
property at risk. While it is not expressed with clearness nor 
with grammatical accuracy, more of the words can be given 
a reasonable effect if the clause is interpreted as fixing the value 
at invoice plus the additions stated than to hold the meaning to 
be no valuation at all. There was no sufficient occasion for 
referring to the invoice except for fixing value. This con- 
struction receives some confirmation from the clause printed on 
the side of the policy which required of the insured “All risks 
to be reported as soon as known and the amounts declared as 
soon as ascertained.” ‘There seems to be no reason for a stipu- 
lation for declaration of amount of risk as soon as it is learned 
except for the purpose of determining valuation. These con- 
siderations incline us to the conclusion that this was a valued 
rather than an open policy, and that the value agreed upon was 
that given in the invoice. There can be no agreement upon 
value, however, until the amount is actually known to both 
parties, the effect of which will be discussed later. 


[3] The question then arises as to the meaning of invoice 
value. The plaintiff alleges that the word as used in a con- 
tract of insurance to cover imports alone, as this one did, made 
in this commonwealth means such an invoice as is required by 
United States Statutes Act of June 10, 1890, c. 407, 26 Stat. 
131 (U. S. Comp. St. 1901, p. 1886), which governed all im- 
portations at the times of the events here in issue. That act 
provided in brief that no importation of merchandise exceeding 
$100 in value (with an exception not here material) should be 





1370 Insurance Law Journal Vol. 41. [Aug., 1912. 


made into this country, except upon an invoice and affidavit, 
which should show “the actual cost,” if purchased, or if ob- 
tained otherwise, “the actual market value or wholesale price 
at the time of exportation to the United States in the principal 
markets of the country from which” the importation is made, 
verified by the oath of the owner or his agent. This act is 
general in its terms and applies to all importations of merchan- 
dise of every character. The use of the word “invoice” in the 
policy under these circumstances, and in the absence of anything 
to show that there was any other invoice known or commonly 
employed in importations must be held to refer to that required 
by this statute. Apparently this is not in dispute between the 
parties. The defendants claimed and received their payment 
upon presentation of a paper which purported to be such an 
invoice. The defendants contend, however, that the policy 
takes effect as a valued policy to the same extent by reference 
to the invoice as it would if the figures of the invoice had been 
written into the valuation clause. The plaintiffs allege that 
the reference to the invoice value meant not the figures actually 
written into the invoice, but such valuation as should have 
been written into a true and just invoice, which in its state- 
ment of value actually conformed to the terms of the Federal 
act. The plaintiff further alleges that the defendant procured 
the payment to them of loss by presentation to it of an invoice 
showing values of wool ranging from 8% to 14% pence per 
pound, when in fact it was worth only seven pence per pound 
in the general markets of England, from which the importation 
was made, and that it relied upon the truth of this invoice in 
making the payment, and that the invoice in fact used by the 
defendant in making the importation was accompanied by that 
form of affidavit prescribed in section 3 of the act, which pur- 
ported to state a faithful valuation of the merchandise at its 
“actual market value or wholesale price” in the principal mar- 
kets of England whence the importation was made. 


[4, 5] A valued policy is ordinarily one where the agreed 
value in terms of a money standard are written into the contract 
of insurance. It is still a valued policy, when the agreement by 
parties is that the value shall be fixed and defined by reference 
to some other instrument. Such an agreement must be based 
upon some standard certain in itself or capable of being made 
certain, and known to and accepted by both parties. It cannot 
be a valued policy, which by its terms means a value fixed 
by agreement, when the value is determined wholly by the 
volition of one party to the contract, and may be invoice based 
on value at place of lading or on expected value, at place of 
import, including the anticipated profit and all intervening ex- 
penses. Where the reference in the policy for the standard of 
value is to a legal document, which by law has a fixed, definite 
and unchangeable method of ascertaining value, a value found 
by that standard, and by that alone, must be held to have been 
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in contemplation of the parties. There could be no value 
stated in an invoice for importation save market value in the 
country of export. It is urged by the defendant that although 
the invoice may not have been in compliance with the Federal 
statute, yet the value as stated in the actual invoice, when as- 
certained and declared to the plaintiff, became the agreed price 
for the purpose of insurance, There is force in the argument. 
But the stronger reason appears to support the view that invoice 
meant the invoice required by law, a standard known to all 
parties. Otherwise, the insured would be enabled to fix any 
value, provided only he was willing to pay the premium. But 
this would greatly increase the moral hazard and the actual 
risk without giving the insurer any real knowledge of true value 
or of the sense in which value was used upon which to charge 
premium. Carson vs. Marine Ins. Co., 2 Wash. C. C. 468, 
470, Fed. Cas. No. 2,465. It would put it in the power of the 
insured to fix absolutely the value while the whole theory of a 
valued policy is that parties on an equality have come to an 
understanding as to value. The declaration alleges that the in- 
voice values did not comply with the Federal statute in that they 
were far too high. Hence the invoice value did not comply 
with the contract of insurance. The policy was in form a 
valued one, but to be completed it required a declaration of 
value in accordance with its terms before the loss. In substance 
the policy was on goods thereafter to be declared and at the 
agreed value, namely, that shown upon such an invoice as the 
Federal statute required. In order that such a policy may be- 
come effective as a valued policy, the invoice must be notified 
to the insurer before loss, although such notification is not a 
condition precedent to the right to recover on the contract of 
insurance. The policy could not become a valued policy until 
the information as to the invoice, which of necessity must come 
from the insured, had been communicated to the insurer. No 
such invoice price having been furnished by the insured, this 
policy never became operative as a valued policy. The rights 
of the parties, therefore, stand on the same footing as though 
no statement of invoice value had been made before the loss. 
In that event the policy would have been an open policy. Har- 
mon vs. Kingston, 3 Camp. 150; Gledstanes vs. Royal Exchange 
Ins. Co., 34 L. J. Q. B. 30; 1 Arnould on Marine Ins. (7th Ed.) 
§ 360. That is the basis on which the rights of the parties must 
be settled. The invoice value furnished was not such an invoice 
as the contract required, and hence no value became known to 
the parties and fixed by the standard which they had adopted 
before it was too late to make it a valued policy. 

The plaintiff’s declaration sets out a cause of action to re- 
cover excess of payment of insurance above the amount which 
should have been paid under an open or unvalued policy of in- 
surance. 

Demurrer overruled. 

Defendants to answer over. 

Vol. XLI.—86, 
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ACCIDENT AND HEALTH. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


MORSE 
US. 


COMMERCIAL TRAVELERS’ EASTERN ACCIDENT ASS’N* 


RISKS COVERED. 


Under a life insurance policy, providing that there should be no lia- 
bility for death from voluntary exposure to unnecessary danger or 
for death which, by the exercise of ordinary care, might have been 
prevented, or to which the insured’s own negligence shall have con- 
tributed, there could be no recovery where the insured ventured out 
upon a lake in a canoe and was drowned, after being warned, not 
only by the general condition of the wind and water and by the ab- 
sence of other canoes from the lake, but also by the voluntary advice 
of experienced guides, that his undertaking was dangerous. 


(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 461.) 


Appeal from Superior Court, Suffolk County. 

Bill in equity by Frederick M. Morse, administrator, against 
the Commercial Travelers’ Eastern Accident Association. From 
a decree dismissing the bill, plaintiff appeals. Affirmed. 


Jesse W. Morton, of Boston, for Complainant. 

Ws. F. Merrirr and N. THos. Merritt, JR., both of Boston, 
for Respondent. 

Morton, J. 

This is a bill in equity by the administrator of the estate of 
Frank F. Morse to compel the assessment by the defendant on 
its members surviving at the death of the intestate of the sum of 
two dollars each, and from the sum so realized to compel the 
payment to the plaintiff, for the benefit of Elizabeth G. Morse, 
the beneficiary named in the certificate of membership in the 
defendant association which the deceased held at the time of 
his death, of the amount realized therefrom not exceeding five 
thousand dollars. There was a decree dismissing the bill and 
the plaintiff appealed. 

The deceased came to his death by accidental drowning on 
Moosehead Lake, on September 20, 1898. The certificate pro- 
vided amongst other things that “no mdemnity shall be paid to 
any member * * * for any injury caused wholly or in 
part, directly or indirectly, by * * * voluntary exposure to 
unnecessary danger; * * * nor for any injury which the 


* Decision rendered, May 24, 1912. 98 N. E. Rep. 599. 
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member, by the exercise of ordinary care, prudence and fore- 
sight, might have averted or prevented, or to which the member’s 
own negligence shall have contributed. Nor shall any indemnity 
be paid to the beneficiary of any member for the death of said 
member resulting from an injury caused wholly or in part, di- 
rectly or indirectly, by either of the foregoing causes.” 


The intestate and a companion had been in the Moosehead 
Lake region on a canoe trip for a vacation. On the morning of 
the day of the accident they were at a place called Socatean Point, 
about ten miles northwest of Mount Kineo, and paddled from 
there to Point Kineo, arriving about noon. There was a strong 
northwest wind, and the master found that over a part 
of the course, going one way, the water was as rough and 
dangerous as it was in any other part of the lake. There was 
another course which was much less dangerous. It did not ap- 
pear which course the intestate and his companion took. But as 
already stated, they arrived at Point Kineo safely about noon. 
They took in a pailful of water on the trip. They stayed at the 
hotel about two hours and later returned to the canoe and started 
to paddle to Moody Island, about two miles down the lake in a 
southeasterly direction from the hotel. Between the time that 
they arrived at Point Kineo and the time when they started for 
Moody Island they were spoken to by several guides and cautioned 
about going out, and were told that it would be dangerous and 
that no canoes were out on the lake because the guides thought 
it dangerous. In spite of the warning thus given and of the con- 
dition of the weather, they started out. They were watched for 
about a mile and a half, the canoe and its occupants occasionally 
disappearing in the trough of the waves, when a flash was seen, 
after which the canoe disappeared and was not seen again. There 
is no finding to that effect by the master, but it is probable that 
the flash referred to was caused by the wet bottom of the canoe 
as it capsized. The canoe was found on the shore of the island 
and the bodies were recovered about ten days later. The day 
was one of the worst of the season, the wind blowing from the 
northwest and gradually increasing in force till about four 
o'clock. When a northwest wind strikes the mountain it is 
divided and a part deflected to one side and a part to the other 
side. These currents and the wind from over the top of the 
mountain unite from a half a mile to a mile from the shore, leav- 
ing the water protected for that distance and causing a very 
rough, choppy sea where they unite. One standing on the shore 
would not realize this nor be able to determine just how rough 
the water was where the winds came together. A short distance 
from the island there was a submerged ledge, but the master finds 
that this had nothing to do with the accident and did not cause 
the drowning of Morse and his companion. The master finds 
that Morse and his companion did not know of this ledge and 
made no inquiries about the conditions which they would have to 
encounter, and not only failed to seek advice but refused such ad- 
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vice as was given; that the general condition of the wind and 
water should have been a warning to them; that having made a 
ten mile trip in the morning they must have known that the trip 
would be a hard one, and that the fact that there were no guides 
out on the lake in canoes should have been a warning to them, 
He concludes his report as follows: “Upon all the evidence it 
appears and I find as a fact that the deceased Frank F. Morse 
did not comply with the terms and conditions of the policy. That 
his death resulted from an act that he by the exercise of ordinary 
care, prudence and foresight might have averted or prevented. 
Further that his own negligence contributed to his death. Fur- 
ther that the injury which caused the death was wholly or in part 
directly or indirectly due to this voluntary exposure to unneces- 
sary danger. That he did not use ordinary care, prudence and 
foresight and that his own negligence contributed to his death. I 
find that the notice of death was good and complied with the re- 
quirements of the by-laws and conditions of policy. Upon all 
the evidence it appears and I find as a fact that the death of 
Frank F. Morse was not accidental under the terms of the policy 
issued to him and that there can be no recovery under said 
policy.” 

It is hard to criticise the conduct of those who have paid for 
their imprudence, as these young men did, with their lives. But 
upon the facts found by the master it is plain, we think, that there 
can be no recovery under the policy, and that the decree dis- 
missing the bill was right and must be affirmed. 

The deceased and his companion were warned of the danger 
by those whose experience and occupations should have caused 
their opinion concerning the conditions which existed in regard 
to wind and weather to be listened to and heeded. They knew 
that there were’no canoes out on the lake because it was con- 
sidered too dangerous for canoes to be out. They made no in- 
quiries of any one as to the conditions which they would meet. 
Apparently they relied on the fact that they had made the trip 
safely in the morning, and on the appearance of the lake as far 
as they could see it from the shore. But to start out as the de- 
ceased did could be found to be, as the master has found that it 
was, a lack of ordinary care and prudence on his part and a 
voluntary exposure to unnecessary danger which contributed to 
and caused his death; and which, according to the express terms 
of the certificate, prevents any recovery. The case is not one of 
a catastrophe resulting from an over-confidence for which there 
were reasonable grounds, or from an error of judgment in regard 
to a matter concerning which prudent men might differ, but it in- 
volved a disregard of warnings which under the circumstances 
the master was warranted in finding the insured was bound in 
the exercise of due care to heed, and of a hazardous exposure to 
conditions of wind and weather which ordinary prudence and 
foresight forbade. See Tuttle vs. Travelers’ Ins. Co., 134 Mass. 
175, 45 Am. Rep. 316; Smith vs. A‘tna Life Ins. Co., 185 Mass. 





A.&H.] Caldwell vs. Ia. State Trav. Men’s Ass'n. 1375 


74, 69 N. E. 1059, 64 L. R. A. 117, 102 Am. St. Rep. 326; Gar- 
celon vs. Commercial Travelers’ Eastern Accident Ass’n, 195 
Mass. 531, 81 N. E. 201, 10 L. R. A. (N. S.) 961. 

The result is that the decree must be affirmed. 

So ordered. 


SUPREME COURT OF IOWA. 


CALDWELL 


US. 
IOWA STATE TRAVELING MEN’S ASS’N.* 


ACCIDENTAL INJURY—WOUND CAUSING DISEASE. 


Where death results from erysipelas, which follows as a natural, though 
not as a necessary, consequence of an accidental wound upon the 
cheek, it may be deemed the proximate result of the wound, and 
not of the disease, within the requirements of an accident policy 
that death must result solely by accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 
ACCIDENTAL INJURY—SUFFICIENCY OF EVIDENCE. 
In an action on an accident insurance policy, evidence of the existence of a 


slight wound upon the cheek was sufficient to support a finding that the 
cause of the wound was violent and external. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


ACCIDENT INSURANCE—BURDEN OF PROOF. 

In an action upon an accident insurance policy, the burden was on the 
plaintiff to show, not only the death of the insured, but also that it 
was caused by violent, accidental, and external means. 


(For other cases, see Insurance, Cent. Dig. 8§ 1645-1668; Dec. Dig. § 646.) 


ACCIDENTAL INJURY—PRESUMPTIONS. 


The presumption that a wound was not intentionally inflicted is available 
to the plaintiff as affirmative evidence in an action upon an accident 
policy; and the jury may infer therefrom that the wound was caused 
by accidental means. 

(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


ACCIDENT INSURANCE—INSTRUCTIONS—EVIDENCE. 


In an action upon an accident insurance policy, the refusal of requested 
instructions pointing out the distinction between “accidental death” 
and “death by accidental means” was not error, where the evidence 
raised no question as to the distinction. 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 669.) 


Appeal from District Court, Jasper County; Byron W. Pres- 
ton, Judge. 

This is an action upon a certificate of membership in a mutual 
accident association. Under the terms and conditions of the cer- 


* Decision rendered, June 8, 1912. 136 N. W. Rep. 678. 
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tificate, $5,000 became payable to the plaintiff, as beneficiary there- 
under, in case of the death of the assured by external, violent, and 
accidental means. The defendant answered with a general de- 
nial. It also pleaded affirmatively that the death of the assured 
was the result of bodily infirmity and disease. There was a trial 
to a jury, resulting in a verdict and judgment for the plaintiff 
for the full amount specified in the certificate. The defendant 
appeals. Affirmed. 


SuLLIVAN & SULLIVAN, of Des Moines, and W. O. McE troy, 
of Newton, for Appellant. 

Hacer & ParrisH, of Des Moines, and L. A. WELLS, of New- 
ton, for Appellee. 


Evans, J. 

The assured was Walter E. Caldwell. He died on February 
25, 1907. At the time of his death, he was a member of the de- 
fendant association. The plaintiff is his widow and the benefi- 
ciary of his insurance. Full compliance was had with all formal 
requirements preliminary to the suit. The controversy between 
the parties is wholly upon the larger merits of the case. The 
certificate provides for accident insurance only. The question at 
issue is: Was the death of the assured caused solely by external, 
violent, and accidental means? The contention of the plaintiff is 
that on or prior to February 16, 1909, the assured received a 
slight accidental injurry on his left cheek, causing a slight abra- 
sion of the skin, and that this injury resulted in “traumatic 
erysipelas.” It is undisputed that the immediate cause of the 
death of the assured was erysipelas, which was first developed on 
February 16th. It is the contention of the defendant that the 
evidence is wholly insufficient to sustain a finding that any acci- 
dental injury was in fact sustained by the assured, or that the 
erysipelas was caused by such alleged injury. The trial court 
denied the defendant’s motion for a directed verdict, and this rul- 
ing is presented for our first consideration. 

[1] It must be said that there are weak places in plaintiff's 
chain of evidence. We think it must be said, also, that it was 
sufficient to make a prima facie case, and to go to the jury as 
such. The attending physican of the assured testified to the dis- 
covey of the abrasion of the skin. He also testified to his opin- 
ion that the disease from which the assured died was wholly in- 
fectious, and could not have resulted, except through infection 
of some wound or abrasion of the skin. He also testified that 
it made its first appearance at the edges of the alleged wound, 
and that in his opinion it resulted solely from the infection of 
such wound. This testimony was corroborated by other medical 
testimony. This evidence was sufficient to sustain a finding that 
the death of the assured was the proximate result of the wound 
or abrasion referred to. Delaney vs. Modern Accident Co., 121 
Towa, 528, 97 N. W. 91, 63 L. R. A. 603; French vs. Fidelity In- 
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surance Co., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 
1011. 


[2, 3] No direct evidence was introduced to show any of the 
circumstances which caused the wound or abrasion. It was ap- 
parently very slight, and would of itself have attracted little at- 
tention. Only its existence is shown by direct evidence. How and 
when it was inflicted does not appear. The burden was at all 
times upon the plaintiff to show not only the death of the assured, 
but that it was caused by violent, accidental, and external means. 
Taylor vs. Pacific Mutual Life, 110 Iowa, 621, 82 N. W. 326. 
The appearance of the wound would clearly support the finding 
that the cause of the wound was violent and external. Jenkins vs. 
Hawkeye Commercial Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 
L. R. A. (N. S.) 1181. 


[4] The remaining question is: Did the assured receive his 
wound through accidental means? It has been repeatedly held 
that, in the absence of direct evidence on the subject a presump- 
tion arises that the wound was not intentionally inflicted either by 
the assured or by another. This presumption is almost the equiva- 
lent of a presumption that the wound was inflicted through acci- 
dental means. The authorities, however, stop short of announcing 
the presumption in this latter form. They do hold, however, that 
the presumption first stated is available to the plaintiff as affirma- 
tive evidence; and that an inference may be drawn therefrom by 
the triers of fact that the wound was caused by accidental means 
as the only alternative. Jones vs. Ins. Co., 92 Iowa, 654, 61 N. W. 
485; Connell vs. Iowa State Ins. Co., 139 Iowa, 444, 116 N. W. 
820; Travelers Ins. Co. vs. McConkey, 127 U. S. 661, 8 Sup. Ct. 
1360, 32 L. Ed. 308; Cronkite vs. Travelers’ Ins. Co., 75 Wis. 
116, 43 N. W. 731, 17 Am. St. Rep. 184; Freeman vs. Ins. Co., 
144 Mass. 572, 12 N. E. 372; AEtna Life Ins. Co. vs. Milward, 
118 Ky. 716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092; 
Preferred Accident Co. vs. Fielding, 35 Colo., 19, 83 Pac. 1013, 
9 Ann. Cas. 916. ‘ 


[5] The defendant presented to the trial court fifteen requested 
instructions, all of which were refused, and complaint is made of 
such refusal. Most of the ground covered in such fifteen instruc- 
tions was included in the instructions given by the trial court on 
its own motion and in substantial accord with the requested in- 
structions. The requested instructions, however, pointed out the 
distinction between “accidental death” and “death caused by ac- 
cidental means,” and this distinction was not presented to the 
jury by the trial court. Clearly there. may be a distinction in a 
given case between an “accidental death” and a “death by acci- 
dental means.” The case of Carnes vs. Ins. Ass’n, 106 Iowa, 281, 
76 N. W. 683, 68 Am. St. Rep. 306, furnishes an illustration of 
such distinction. In the case before us, however, there was 
nothing in the record to call for an instruction upon that subject, 
and the trial court properly refused it. 
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[6] 3. After the jury had been deliberating upon its verdict for 
many hours, and had failed to agree, they were brought into 
court. Some remarks were made by the trial judge, urging upon 
the jury the importance of their reaching an agreement, if they 
could. These remarks were quite extensive, and they were set 
out in the record. Strenuous complaint is made of them, on the 
ground that they amounted to coercion. The state of the record 
will not justify our passing upon this contention. The remarks 
were made in the presence of counsel for both parties. It could 
not then be known to whose advantage such remarks might op- 
erate. Counsel made no objection or exception thereto at the 
time. If they were improper, their impropriety was as manifest 
then as later. It is true that written exceptions to a portion of the 
remarks of the court were included in the motion for a new 
trial after the verdict. The remarks therein complained of are 
quite within the limits permitted in State of Iowa vs. Richard- 
son, 137 Iowa, 591, 115 S. W. 220. Other minor points are dis- 
cussed by appellant; but we find no error in the record. 

The judgment below must therefore be affirmed. 


JAMES vs. MERCHANTS’ LIFE & CASUALTY CO.* 


(Supreme Court of Minnesota. 


ACTIONS ON POLICIES—QUESTION FOR JURY. 


In an action upon an accident insurance policy it is held that the ques- 
tions whether decedent’s death was caused by accidental means, 
whether there appeared upon his body external evidence of the in- 
jury so received, whether he in fact paid the last premium due upon 
his policy at or about the time it became due, and whether defendant 
waived, by the acceptance of other payments irregularly made, strict 
compliance with the contract in this respect, were issues for the jury 
under the evidence, and were properly submitted to them. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ACTIONS ON POLICIES—ISSUES AND PROOF. 


The question of waiver of strict compliance with the policy in respect 
to prompt payment of premiums /ie/d to have been litigated on the 
trial, though not an issue under the pleadings. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


(Additional Syllabus of Editorial Staff.) 
ACTIONS ON POLICIES—ADMISSIBILITY OF EVIDENCE. 
In an action on an accident policy, evidence of the drinking habits of 
insured, standing alone, was irrelevant and immaterial. 
(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


* Decision rendered, June 7, 1912. 136 N. W. Rep. 582. Syllabus ‘by 
the Court. 





Misc.] Anderson vs. National Casualty Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION. SECONB DEPARTMENT. 


ANDERSON 
VS. 


NATIONAL CASUALTY CO* 


SICK BENEFIT INSURANCE—ATTENDANCE BY A “REGU- 
LARLY QUALIFIED PHYSICIAN.” 

One licensed to practice osteopathy under Public Health Law (Consol. 
Laws 1909, c. 45) art. 8, and thereby authorized to attend the sick 
and administer anything curative save drugs, and to do what a sur- 
geon may do without instruments, and thereby becoming a doctor 
of osteopathy and a physician defined by section 160, is a regularly 
qualified physician within a policy requiring the attendance on in- 
sured of a “regularly qualified physician”; the term being equivalent 
to one authorized by law to treat the sick. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 

(For other definitions, see Words and Phrases, vol. 7, p. 6038.) 

Jenks, P. J., and Carr, J., dissenting. 


Submission of controversy on agreed statement of facts under 
Code Civ. Proc. § 1279, by Fortesque W. Anderson and the 


National Casualty Company. Judgment for plaintiff. 


Argued before Jenks, P. J., and Thomas, Carr, Woodward, 


and Rich, JJ. 


Joun F. Brapner, of Middleton, for Plaintiff. 
T'HEopoRE H. Lorp, for Defendant. 
Tuomas, J. 

Defendant should pay the plaintiff a stipulated sum for sick 
benefits provided the osteopath who attended him was a “regu- 
larly qualified physician,” as the policy requires, for in such case 
the plaintiff has performed the contract on his part. The attend- 
ant was licensed under the law of the state of New York (Public 
Health Law [Law of1909, c. 49, art. 8]), but thereby he is not 
permitted to administer drugs or to perform surgery with in- 
struments. Thereby he became a doctor of osteopathy. This 
license places no other limitation upon his status as a physician 
or his service to persons in sickness. Matter of Bandel vs. De- 
partment of Health, 193 N. Y. 133, 85 N. E. 1067, 21 L. R. A. 
(N. S.) 49. So he was regularly licensed to attend the assured 
when sick, to administer anything curative save drugs, and to do 
what a surgeon may do without instruments. The statute gave 
him the legal status of a physician, and that was what the policy 
contemplated. The policy required a person to attend the as- 


* Decision rendered, June 7, 1912. 135 N. Y. Supp. 880. 
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sured, licensed by the state to do so, for the cure of the disease. 
The term used is equivalent to one that the assured shall be at- 
tended by one authorized by the law to treat the sick. I find a 
definition adopted by learned writers that a “physician is one 
who is versed in medical science, a branch of which is surgery, 
and a surgeon is a physician who treats bodily injuries and ills 
by manual operations and the use of surgical instruments and 
appliances.” The osteopath can use no instruments or drugs, 
and would not, but he is licensed to treat the injured and ailing 
bodily under a statute that regulates the “practice of medicine.” 
Section 160, Public Health Law (article 8) provides :— 

“(7) The practice of medicine is defined as follows: A person 
practices medicine within the meaning of this article, except as 
hereinafter stated, who holds himself out as being able to diag- 
nose, treat, operate or prescribe for any human disease, pain, in- 
jury, deformity or physical condition, and who shall either offer 
or undertake, by any means or method, to diagnose, treat, operate 
or prescribe for any human disease, pain, injury, deformity or 
physical condition. (8) ‘Physician’ means a practitioner of med- 
icine.” 

Where the Legislature states what the practice of medicine is 
and who may practice it, the words have the meaning, a modified 
one perhaps, which the statute gives them. 

The plaintiff should have judgment for $201.65, with interest 
from May 20, 1910, with costs. All concur, except Jenks, P. J., 
and Carr, J., dissenting. 


SUPREME COURT OF NEBRASKA. 


STATE 
US. 


AMERICAN SURETY CO. (No. 16,559.)* 


COMBINATIONS IN RESTRAINT OF TRADE—INSURANCE. 


By the provisions of Chapter 79, Laws 1897, commonly known as the 
Gondring act, combinations to prevent competition in insurance of 
any kind, or to settle the price of the same, are declared to be a 
trust and an unlawful conspiracy against trade and business. 


(For other cases, see Monopolies, Cent. Dig. § 14; Dec. Dig. § 18.) 


SUBJECTS AND TITLES—MONOPOLIES. 


Considering the prior legislative definitions, a combination to prevent 
competition in insurance may properly be a subject for legislation, 


* Decision rendered Mar. 12, 1912. Syllabus by the Court. 
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under the title of “An act to protect trade and commerce from 
unlawful restraints and monopolies,” etc. Laws 1905, c. 162. - 


(For other cases, see Statutes, Cent. Dig. §§ 139, 162, 163; Dec. Dig. 
§ 110%.) 
FOREIGN CORPORATIONS—PERMIT TO DO BUSINESS. 


Permission granted by former statutes to foreign surety companies 
to do business in this state, under certain conditions, does not 
create a contract between such companies and the state; but 
even if it did, the state, under its police powers, would still have 
the right to regulate the business, and by additional legislation 
to require such reports and statements as seem to it necessary to 
that end. 


(For other cases, see Constitutional Law, Cent. Dig. § 301; Dec. Dig. 
§ 130.) 


On Rehearing. 


Former opinion set aside, and judgment of district court re- 
versed and cause remanded. 


For former opinion, see 41 Ins. L. J., 185. 


W. T. THompson, G. G. Martin and G. W. Ayres, for the 
State. 


MontcoMEry & Hau and Har, & Bisuop, for Appellee. 


Lerron, J. 

The former opinion in this case is reported in 41 Ins. L. 
J., 185. The principal contention now made by the Attorney- 
General on rehearing is that the provisions of chapter 79, 
Laws 1897, commonly known as the Gondring act, when con- 
sidered in connection with the provisions of chapter 162, Laws 
1905, commonly known as the Junkin act, made it the duty of 
the defendant to file the statements and undertakings required 
by section 4 of the latter act; that these statutes must be con- 
sidered and construed together; and that, since a combination to 
prevent competition in insurance is within the definition of a 
“trust” by the terms of the former act, it was the intention of 
the Legislature to protect trade from such an unlawful restraint 
on competition by the latter act; and consequently that a foreign 
insurance company is among those corporations required to make 
report thereunder. 

The defendant insists that the Junkin act is by its title re- 
stricted to “trade and commerce”; that insurance does not fall 
in either of these classes; that insurance is a distinct and separate 
subject of legislation; that since 1905 the state has not required 
such reports to be filed, and that its right to the same, if one 
ever existed, has been waived, and it, is now estopped to insist 
upon it; that section 4 is in violation of the Constitution; that 
the penalties imposed by the act are not for failure to file the 
statements required by section 4; and that if insurance is held 
to be commerce the act is an attempted regulation of interstate 
commerce, and therefore void. 

[1] At the outset of the discussion, it is proper to say that we 
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agree with the defendant that the requirements of section 4 can 
only apply to such persons or corporations as may reasonably be 
considered as being embraced within the title of the Junkin act. 
We adhere to the view expressed in the former opinion that 
generally the words “trade and commerce” would not include 
the business of insurance; but we have no doubt that it is within 
the power of the Legislature, within reasonable limitations, to in- 
clude within the concept and definition of a term ideas which may 
not unreasonably be included therein, though, perhaps, not strictly 
within its ordinary definition. The line of demarcation between 
the ideas expressed by the words “trade and business” and “trade 
and commerce” is sometimes hard to draw; and the Legislature 
may, without violence to any constitutional limitations and with 
propriety, embrace within the definition of one term or the other 
transactions which may lie close to the border line. Statutory 
definition often relieves the court of questions otherwise hard 
to solve, when endeavoring to ascertain the meaning of the 
Legislature, and is a practice which is to be commended, if ex- 
ercised within proper limitations. As was said in Re Pinkney, 47 
Kan. 89, 27 Pac. 179, which was quoted in the former opinion: 
“While the Legislature cannot extend the scope of the title by 
giving to a word therein a definition which is unnatural and. 
unwarranted by usage, still, if the word admits of the construc- 
tion given to it by the Legislature, and can be properly used in 
a sense broad enough to include the provisions of the act, the in- 
tention of the Legislature is entitled to great weight in determin- 
ing the sufficiency of the title.” 

Was it the intention of the Legislature that the prevention of 
competition in insurance should be included within the title? 


[2] The title of the Gondring act, so far as necessary to con- 
sider here is, “An act to define trusts and conspiracies against 
trade and business, declaring the same unlawful and void, and 
providing means for the suppression of same.” Section 1 of 
that act, so far as essential here, is as follows: “That a trust 
is a combination of capital, * * * skill or acts by two or 
more persons, or by two or more of them for either, any or all 
of the following purposes: * * * [3] To prevent competi- 
tion in insurance, either life, fire, accident or any other kind. 
* * * [5] To make or enter into, carry on or carry out any con- 
tract, obligation or agreement of any kind or description * * * 
by which they shall in any manner establish or settle the price 
of any article of merchandise, commodity, or of insurance, fire, 
life or accident, * * * or by which they shall agree to pool, 
combine or unite any interest they may have in connection with 
the sale, production or transportation of any such article of 
merchandise, product or commodity or the carrying on of any such 
business, that its price might in any manner be affected thereby.” 

By section 2, it is declared “that any and all acts by any per- 
son or persons carrying on, creating, or attempting to create, 
either directly or indirectly, a trust as defined in section one (1) 
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of this act, are hereby declared to be a conspiracy against trade 
and business and unlawful,” etc. 

By section 13, of the act, it was provided “that the word ‘per- 
son’ or ‘persons’ wherever used in this act shall be deemed to 
include firm, firms, corporation, corporations, partnerships, co- 
partnerships and associations existing under, permitted or au- 
thorized by the laws of the United States, this state or any other 
state, or the laws of any foreign country or territory of the 
United States.” 

[3] By this statute, therefore, a combination for the purpose 
of preventing competition in insurance of any kind is defined 
as a trust, and a trust is declared to be a conspiracy in restraint 
of trade and business and unlawful. Evidently the words “trade 
and business” are intended as a generic term to embrace all the 
transactions and practices set forth in the preceding section, 
and properly include the regulation of insurance contracts in re- 
straint of competition. At the same session, there was passed 
“An act to prevent combinations between fire insurance compa- 
nies and providing penalties therefor,” commonly known as the 
Haller act. Laws 1897, c. 81. This act prohibited combinations 
to fix rates and commissions by fire insurance companies, but 
made no attempt to prevent such combinations to prevent com- 
petition in other classes of insurance. 


[4] Eight years later the Junkin act was passed. Laws 1905, 
c. 162. It was a further development of the legislative campaign 
against the evils of combinations to enhance prices and to pre- 
vent competition in all lines of trade and business. The Legis- 
lature necessarily must have had in mind the existing statutes on 
the general subject and the prior definitions of the terms used 
therein. Our views on this subject are plainly expressed in the 
opinion in State vs. Omaha Elevator Co., 75 Neb. 637, 106 N. W. 
979, 110 N. W. 874, as follows: “We think it clear that the 
whole series of statutes directed against combinations and mon- 
opolies should be considered as parts of a connected system, and 
that no one act should be singled out for construction and be 
considered apart from the general trend of legislation upon the 
subject. * * * It is apparent that the Junkin act of 1905 in 
a large measure covers the same subject-matter as the Gondring 
act of 1897. Its provisions in some respects are more specific. 
It is preventive in its nature, as well as remedial; and it is ap- 
parent that it was intended by the Legislature to cover the same 
subject-matter and to furnish like and additional remedies to 
those provided by the Gondring act. It evidently was intended 
to be a substitute for that act, in so far as the preventive and reme- 
dial features are concerned. It fails, however, to specifically de- 
fine or construe or determine what a ‘trust’ is. We think that 
recourse may be had, however, the definition of ‘trust’ in the 
first section of the Gondring act to throw light upon what the 
Legislature meant when it prohibited ‘every combination in the 
form of trust’ in the Junkin act. The extent of the repeal of 
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the former act is measured by the extent to which it covers the 
subject-matter; and if any portion of the former act is not in- 
consistent with or repugnant to the latter, and it can fairly be 
said that it was within the contemplation of the Legislature when 
the later statute was enacted, it will be upheld and construed as 
forming a part of the later enactment.” The Legislature, in the 
Junkin act, did not again define the words “trust” or “conspira- 
cies against trade and business”; for this it had already done in 
the Gondring act. The title of the new act, so far as pertinent 
here, is “An act to protect trade and commerce against unlaw- 
ful restraints and monopolies,” etc. By section 1, it is declared 
“that every contract, combination in the form of trust or other- 
wise, Or conspiracy in restraint of trade or commerce, within 
this state, is hereby declared to be illegal.” 

[5] Since a combination to prevent competition in insurance 
had already been defined as a trust, it seems evident that the 
protection of trade from such trust or unlawful combination 
was within the intent and purpose of the Legislature. We are 
of opinion that the prior legislative definitions made in the Gon- 
dring act to which our attention was not directed upon the argu- 
ment at the former hearing, when considered in connection with 
the Junkin act, bring the case within the rule of In re Pinkney, 
supra, Beechley vs. Mulville, 102 Iowa, 602, 70 N. W. 107, 63 
Am. St. Rep. 479 and Queen Ins. Co. vs. State, 86 Tex. 250, 24 
S. W. 397, 22 L. R. A. 483, cited in the former opinion. Further- 
more, we are Satisfied that by the passage of the Junkin act it 
was not the intention of the Legislature to narrow the field of 
the protection given by the Gondring act, and that in both acts 
the same purpose is manifested, namely, the protection of “trade 
and business” or “trade and commerce” from unlawful restraints. 
As used by the Legislature in these acts, we think the terms 
are practically synonymous. In fact, the latter term is, if any- 
thing, broader than the former; for, while the terms “trade and 
business” may have to some extent a somewhat local signifi- 
cance, “trade and commerce” connotes the widest latitude of 
commercial transactions, interstate or .even international in 
extent. 

[6] We conclude, therefore, that by prior legislative definition 
a combination to prevent competition in insurance may properly 
be a subject for legislation under the title of the Junkin act. 
The conclusion must follow that the purpose of section 4 in re- 
quiring the statements and undertakings therein mentioned to 
be filed in the office of the Attorney-General is to furnish that 
officer with information necessary to aid him in his duty to en- 
force the law; and that the subject-matter of that section falls 
properly within the scope of the title. 

We are not convinced by defendant’s argument that, by the 
passage of the Haller act, the Legislature evidenced the thought 
that an insurance combination was a separate subject, and there- 
fore not included in the Gondring act. Perhaps this may be 
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true as to fire insurance, but it cannot be so as to other classes 
of insurance; for they are specifically mentioned in the latter 
act. 

We are not impressed with the contention that section 4 is 
unconstitutional, because it applies to a subject different from 
the general subject-matter of the act. It merely provides a de- 
tail the Legislature believed to be necessary to carrying out the 
purpose of the law, and, as said before, is clearly within the 
general scope of the title. 

[7] Neither can we agree to the assertion that the permission 
granted by former acts to such corporations to do business in 
the state creates a contract which is violated by this act. A 
license or permission is not a contract; but, even if it were, the 
state, under its police powers, would still have the right to regu- 
late the business, and to require such reports and statements as 
seemed necessary to protect its people from unlawful exactions. 
State vs. Standard Oil Co., 61 Neb. 28, 84 N. W. 413, 87 Am. 
St. Rep. 449. 

[8] So, also, as to the claim that the act is amendatory of 
the act of 1885 (Laws 1885, c. 23, Ann. St. 1911, § 6711), set- 
ting forth the requirements to be met by foreign surety com- 
panies as a condition of doing business in this state. True it 
adds another duty; but # leaves the former act unaffected. The 
Legislature may impose additional conditions, if it so desire, 
but such imposition would not be amendatory, unless the former 
requirements were changed or affected. 

[9] The contention that the state is estopped by reason of 
the failure of its officers to call for the report for several years, 
and that thereby the right of the state in this regard has been 
waived, does not present much difficulty. There is nothing in 
the record on which this argument can be based. Moreover, no 
officer is empowered by nonaction to repeal mandatory provisions 
of a statute. It is not infrequent that laws imposing fines and 
penalties are not enforced; but the penalties are not abro- 
gated thereby, nor the laws repealed. If the failure to enforce 
laws in this country should have the effect of abrogating or re- 
pealing them, the bulky and ponderous volumes of both state and 
federal statutes might easily shrink to pocket size. 

The object of this action and the prayer of the petition is that 
the defendant be enjoined “from further transacting or carrying 
on its business within the state of Nebraska, and for such other 
and further relief as equity and justice may require.” Defend- 
ant contends that the penalties imposed by the act are not im- 
posed for the failure to file the statements and undertakings re- 
quired by sections 4 and 5 of the act, but are only imposed for 
the violation of its provisions with respect to contracts in re- 
straint of competition in buying and selling merchandise and 
commodities, or in restraint of trade and commerce in the gen- 
eral acceptation of these words. Section 4 (Laws 1905, C. 162) 
provides, in substance, that no corporation of the class described 
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in the section “shall engage in business within this state, or con- 
tinue to carry on such business, unless it shall comply with the 
following conditions.” Then follows an enumeration of the 
reports required. Section 5 provides that the Attorney-General 
may at any time require any statement he may think fit in re- 
gard to the conduct of the business of such corporation. 

Section 6 is still broader in its provisions, and makes penal a 
violation of its terms by “every corporation * * * engaged 
in business within this state.” Section 8 provides, in substance, 
that all the books of record and papers of every corporation, 
joint-stock company, or other association engaged in business 
within this state shall be subject to inspection by the Attorney- 
General, and shall make such further returns as shall be by him 
prescribed. Sections 11 and 16 provide, in substance, that a 
defaulting corporation may be enjoined against further engaging 
in such business in this state by a suit brought by the Attorney- 
General in behalf of the state; and “that the several courts of 
record of this state having equity jurisdiction are hereby vested 
with jurisdiction to prevent and restrain all violations of this 
act, and especially” the giving or receiving of rebates or con- 
cessions. 

From a consideration of these sections and of the act as a 
whole, it is clear that its administration and enforcement is com- 
mitted to the Attorney-General and the Governor of the state. 
By section 22, it is expressly provided: “It is hereby made the 
duty of the Attorney-General and the county attorneys of the 
state under direction of the Attorney-General to institute and 
prosecute such proceedings as may be necessary to carry into 
effect all of the provisions of this act.” Since the relief prayed 
for in this action is that of a foreign corporation which fails, 
neglects, and refuses to obey the law as to filing reports be en- 
joined from continuing to do business in this state, while so 
violating the provisions of the act, we are of opinion that the 
petition states a cause of action. 

Under the provisions of section 11, the court may enter a 
modified or conditional decree, or a decree to take effect at a 
future time, as justice shall require. It is not obligatory to ren- 
der a decree in the first instance absolutely barring the defendant 
from doing business in the state. It is within the power of the 
court to enter a conditional decree, providing that, if the reports 
and undertakings required by the statute are not filed within 
a specified time, a final decree may be entered as prayed. Hold- 
ing these views, the former judgment of the court must be set 
aside, the judgment of the district court reversed, and the cause 
remanded for further proceedings. 

Reese, C. J., sitting. 
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UNITED STATES FIDELITY & GUARANTY CO. 
FOSTER DEPOSIT BANK.* 


(Court of Appeals of Kentucky.) 


FIDELITY INSURANCE—STATUTES—APPLICABILITY. 

Ky. St. § 639, declaring that statements in an application for a policy of 
insurance shall be deemed representations, and not warranties, and 
no representations unless material or fraudulent shall prevent a 
recovery, applies to fidelity insurance. 

(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


WARRANTIES—REPRESENTATIONS 
Representations in an application by a bank for fidelity insurance against 
loss by the fraud of the cashier of the bank that monthly the directors 
would by an examination of the books ascertain the correctness of 
his accounts are representations, and not warranties, within Ky. St. 
§ 639, and a substantial compliance with the representations is sufh- 
deat: while, in case of warranties, there must be a strict compliance. 


(lor other cases, see Insurance, Cent. Dig. §§ 875, 875%; Dec. Dig. § 
332.) 


WARRANTIES—REPRESENTATIONS. 

\Vhether there has been a substantial compliance with promissory repre- 
sentations in an application for fidelity insurance so as to authorize 
a recovery on the policy is for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1732-1770; Dec. Dig. 
§ 668.) 
XS le 


FIDELITY INSURANCE—EVIDENCE—INSTRUCTIONS. 

Where, in an action on a fidelity policy, the defense relied on was the 
failure of insured to comply with representations in the application, 
hut there was no evidence of any fraud on the part of insured, it 
was error to submit the question of insured’s good faith. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


FIDELITY INSURANCE—REPRESENTATIONS—COMPLIANCE. 

Representations in an application by a bank for fidelity insurance against 
loss by the fraud of its cashier that monthly the directors by a careful 
examination of the books would ascertain the correctness of the 
cashier’s accounts required the exercise by the bank of ordinary 
care in such examination, and the fact that the bank is a country bank 
must be considered in determining the sufficiency of an examination 
by directors, as such directors are not generally experienced in book- 
keeping, and they will not be held to the same degree of care as 
directors of city banks, who are more experienced. 

(For other cases, see Insurance, Cent. Dig. §§ 875, 875%4; Dec. Dig. § 
332.) 

FIDELITY INSURANCE — REPRESENTATIONS — NONCOMPLI- 
ANCE—BURDEN OF PROOF. 

The failure of a bank obtaining fidelity insurance against loss by reason 


of the fraud of its cashier, pursuant to an application representing 
that monthly the directors by a careful examination of the books 


* Decision rendered, June 7, 1912. 147 S. W. Rep. 406. 
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would ascertain the correctness of his accounts, to comply with the 
representations, or to exercise ordinary care in so doing, is a matter 
of defense, and insurer has the burden of proving noncompliance. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 





Bohles vs. Prudential Ins. Co. of America. 


SUPREME COURT OF NEW JERSEY. 


BOHLES 
vs. 


PRUDENTIAL INS. CO. OF AMERICA* 


FOR OF POLICY—NONPAYMENT OF PREMIUMS — 
WAIVE 

The refusal 7 the insurer to accept the premium on that day, and its claim 
that the policy had lapsed because the insured had not paid the pre- 
mium within thirty days, and that the policy would not be continued 
and no premium received unless the insured first underwent a medical 
examination, was a waiver, by the company, of any further tender of 
subsequent premiums, without notice to the insured that they would be 
received. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 
§ 388.) 

PROOF OF DEATH OF INSURED—WAIVER. 


The insurer having denied liability on the policy upon the specific ground 
that it had lapsed, and therefore ceased to continue in force, made it 
unnecessary to furnish proofs of the death of the insured in order 
that the policy may become suable. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


PROOF OF DEATH OF INSURED—SUFFICIENCY. 


Where a life insurance company issues several policies on the life of the 
insured and there is nothing contained in any of them which requires 
a separate proof of the death of the insured to be made, such proof 
of death made under one of them suffices to make the policy under 
which no such proof had been made actionable. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


Error to Circuit Court, Essex County. 

Action by Anna Bohles against the Prudential Insurance Com- 
pany of America. Judgment for defendant, and plaintiff brings 
error. Reversed, and venire de novo awarded. 


Argued February term, 1912, before Bergen and Kalisch, JJ. 


SAMUEL KALISCH, JR., and SAMUEL Press, both of Newark, 


for Plaintiff in Error. 
Epwarp D. DurFrieLp, of Newark, for Defendant in Error. 


KALIScH, J. 
A policy of insurance ‘was issued by the defendant company 
on the life of George B. Bohles under date of December 30, 1902, 


Co Decision rendered, July 10, 1912. 83 Atl. Rep. 904. Syllabus by the 
ourt. 


Vol. XLI.—87. 
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by the terms of which the defendant company agreed to pay 
to Anna Bohles, the beneficiary and wife of George B. Bohles, 
the sum of $1,000 “immediately upon acceptance of satisfactory 
proof of the death of the insured during the continuance of this 
policy.” The premium was payable “quarter annually” on the 
delivery of the policy, and on or before the 30th day of March, 
June, September, and December, in every year during its con- 
tinuance. The policy further provided: “In the payment of any 
premiums under this policy, except the first, a grace of one month 
will be aliowed, during which time the policy will remain in force.” 
The insured died on the 18th day of April, 1905. On April 26, 
1905, the beneficiary, Anna Bohles, filed with the defendant com- 
pany proofs of the death of the insured on two other policies of 
insurance issued by the defendant company on her husband's life. 
An action was brought by the plaintiff against the defendant com- 
pany on March 9, Ig10, to recover the amount due on the policy 
under date of December 30, 1902; the other two policies having 
been paid by the company. 

From the plaintiff's testimony it appeared that the defendant 
company, after having received the premium of $7.84 from her 
for the month of June, on August Ist discovered that the plain- 
tiff’s husband was ill, and therefore it insisted upon her surrender- 
ing the receipt given her for such premium, and induced her 
against her most emphatic protests to accept a return of the 
money represented by the receipt, on the claim that the policy 
on the life of her husband had lapsed on July 30th, and therefore, 
when she paid the June premium on August Ist, it came too 
late for acceptance by the company, and that her husband must 
undergo a medical examination before the premium would be 
accepted and the policy continued. 

At the trial in response to a notice given by the plaintiff to 
the defendant company to produce the proofs of death of George 
Bohles, the insured, the defendant, by its attorney produced the 
proofs of death filed with the company by the plaintiff under 
the two other policies, and at the same time admitted that they 
were the proofs of death of the same George Bohles who was 
insured under the policy in litigation, but not admitting that they 
were proofs of death furnished in connection with that policy. 

From the plaintiff’s testimony it appeared that the defendant 
company, after having received the premium of $7.84 from her 
for the month of June, on August Ist discovered that the plain- 
tiff’s husband was ill, and therefore it insisted upon her surren- 
dering the receipt given her for such premium, and induced her 
against her most emphatic protests to accept a return of the 
money represented by the receipt, on the claim that the policy 
on the life of her husband had lapsed on July 30th, and there- 
fore, when she paid the June premium on August Ist, it came 
too late for acceptance by the company, and that her husband 
must undergo a medical examination before the premium would 
be accepted and the policy continued. 
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At the close of the plaintiff’s case, the only ground upon which 
the defendant moved for nonsuit was that the payment of the 
premium had not been tendered to the company until after 
the premium had been due over 30 days. The trial judge granted 
this motion on the theory that the word “month” in the insurance 
contract should be construed to mean 30 days. Upon reargument 
before this court the defendant urged as an additional reason 
why the nonsuit should be sustained that the plaintiff had not 
presented proofs of the death of the insured under this particular 

olicy. . 

c It a clear that the trial court erred in computing the period 
of grace in which the insured was entitled to pay the premium 
due on the policy. The premium became payable on June 3oth. 
The month of July was the period of grace to which the insured 
was entitled under the policy. Therefore the period of grace ex- 
pired on July 31st. This was a Sunday. As the company 
provided no means by which the premium could be paid on Sun- 
day, and as the insured was entitled to the entire month of July 
in which to do so and as the last day happened to be Sunday, 
he was entitled to pay the same on the first day thereafter upon 
which lawful business could be transacted, which was on Mon- 
day, August 1st. This view is in accord with the weight of au- 
thority on the subject. See 38 Cyc. tit. “Months,” p. 311, and 
cases cited; Campbell vs. Internat’l Life Ass’n Soc., 4 Bosw. (N. 
Y.) 299; Hammond vs. Am. Mut. L. Ins. Co., 10 Gray ( Mass.) 
306; Stryker vs. Vanderbilt, 27 N. J. Law, 68; Von de Place 
vs. Weller, 64 N. J. Law, 155, 44 Atl. 874. 

It is important to bear in mind in this connection, that when 
the defendant company claimed that the policy had lapsed be- 
cause the premium was paid on August Ist, instead of July 
30th, and flatly refused to retain it, and insisted upon returning 
it to the plaintiff, it thereby waived any further tender of. pre- 
miums, and that, by such conduct on its part, it relieved the plain- 
tiff from making another tender of subsequent premiums, without 
notice that they would be received. Agnes McMahon vs. U. 
S. Life Ins. Co., 128 Fed. 388, 63 C. C. A. 130, 68 L. R. A. 87. 

[4] Under this posture of affairs, we think the other ground 
advanced by the defendant in support of the judgment of non- 
suit and now for the first time urged before us, that the failure 
of the plaintiff to present to the company proofs of death of the 
insured under this particular policy precluded her from a recov- 
ery thereon, is wholly without any merit. The company denied 
the legal vitality of the policy. It claimed that the policy had 
lapsed. It refused to receive any premiums. From the time it re- 
fused to receive the June premium it treated the policy as with- 
out any binding force. Having repudiated all liability on the 
policy, it follows, as a logical sequence, that a proof of death there- 
under would be of no avail. The reasoning of Mr. Justice Bradley 
in Knickerbocker Life Ins. Co. vs. Pendleton, 112 U. S. 696, 
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5 Sup. Ct. 314, 28 L. Ed. 866, is applicable to the situation of 
the present case. On page 710 of the 112 U. S., on page 320 of 
5 Sup. Ct., 28 L. Ed. 866, this learned jurist says: “The pre- 
liminary proof of loss or death required by a policy is intended 
for the security of the insurers in paying the amount insured. 
If they refuse to pay at all, and base their refusal upon some 
distinct ground without reference to the want or defect of the 
preliminary proof, the occasion for it ceases, and it will be deemed 
to be waived. And this can work no prejudice to the insurers, 
for, in an action on the policy, the plaintiff would be obliged to 
prove the death of the person whose life was insured, whether 
the preliminary proofs were exhibited or not.” 

[5] There is an element in this case that conclusively answers 
the defendant’s contention regarding the absence of any proof of 
loss being presented to the defendant under this policy, and that 
is that the insured held two other policies issued by the defendant 
company, under which proofs of the death of the insured were 
made, and therefore there does not appear to have been any sub- 
stantial reason for a separate proof of death under this particular 
policy. A reference to the clause in the policy under the caption, 
“When Payable,” which reads, “Immediately upon acceptance of 
satisfactory proof of the death of the insured during the contin- 
uance of this policy,” makes the aim of this requirement too 
palpable to be misunderstood. The object sought for is satisfac- 
tory proof of the death of the insured. But that it would be neces- 
sary, in the first instance, where a company had issued ten policies 
on the life of insured, unless the insurer demanded it, to provide 
ten separate proofs of death, does not seem reasonable. In the 
present case it was admitted by the defendant that it had notice of 
the death of the insured, and that he was the same person of 
whose death proofs were furnished by the plaintiff under two 
other policies issued by the defendant on his life. In the case 
of Girard Life Ins. Co. vs. Mutual Life Ins. Co., 97 Pa. 15-24, 
the question received careful and able consideration, and it was 
there decided that, while it was competent for a company to 
contract with the assured that, in case they issue more than one 
policy on his life, separate proofs shall be furnished, under each 
policy, in case of his death, there being no such contrAct in the 
policy, the provision of which was for the payment of the 
sum insured sixty days after due notice and proof of the death 
of the insured, no separate proof of death was necessary. 

These views lead to reversal of the judgment of nonsuit and 
awarding a venire de novo. 





Godwin vs. National Council Knights, etc. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


GODWIN 
US. 


NATIONAL COUNCIL KNIGHTS AND LADIES OF SECURITY.* 


FRATERNAL INSURANCE—BY-LAWS—VALIDITY. 


A provision in the by-laws of a fraternal beneficiary association that the 
receipt and retention of delinquent dues and assessments in case @ 
suspended member is not in good health shall not reinstate the 
member is invalid. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


FRATERNAL INSURANCE—PAYMENT OF DUES—WAIVER OF 
FORFEITURE FOR NONPAYMENT. 


A fraternal beneficiary association may waive a forfeiture for failure to 
pay dues and assessments at maturity by a course of dealing with a 
member; though the certificate provides that no waiver shall be valid 
unless in writing signed by an officer of the association, and where 
from 25 to 35 per cent of the members of an association were delin- 
quent in the payment of their dues, and the dues of a delinquent mem- 
ber had been received and retained, the association waived the for- 
feiture of the certificate for nonpayment at maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


FRATERNAL INSURANCE—PAYMENT OF DUES—WAIVER OF 
FORFEITURE FOR NONPAYMENT 

Where a fraternal beneficiary association, operation on the lodge plan, 
knew that a local lodge or its financial agent received delinquent pay- 
ments of dues and assessments from its members, the financial agent 
when receiving delinquent payments acted within the scope of his 
authority as agent of the association, though its by-laws designated 
him as agent of the members paying the dues and assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


FRATERNAL INSURANCE—AGENCY. 


The rule that the law determines whose agent one is from the source of 
his appointment and the nature of the duties he is appointed to per- 
form applies to a fraternal beneficiary association, and a financial 
agent of a local lodge of such association is agent of the association 
when acting for it, though the by-laws of the association declare that 
he is an agent of the members. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 605.) 


FRATERNAL INSURANCE—FORFEITURE FOR NONPAYMENT 
OF DUES—WAIVER. 


Where a fraternal beneficiary association received a member’s dues one day 
after maturity and retained such payment without protest until the 
death of the member, it waived forfeiture for nonpayment at maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered, June 17, 1912. 148 S. W. Rep. 98o. 
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Appeal from Circuit Court, Buchanan County; W. K. Amick, 
Judge. 

Action by Earl Godwin against the National Council Knights 
and Ladies of Security. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


WILLIAM E. StRINGFELLOW, of St. Joseph, for Appellant. 

THOMPSON, GriswoLD & THompson, of St. Joseph, for 
Respondent. 

Broappus, P. J. 

This suit is to recover on a benefit certificate issued by the 
defendant, a fraternal beneficiary association doing business 
in this state. The defendant on June 21, 1901, issued to Stella 
Godwin, née Singleton, its certificate of life insurance, in which 
it promised to pay to the beneficiary therein named upon the 
death of said Stella the sum of $1,000; that afterwards the said 
Stella and the plaintiff, Earl Godwin, became husband and wife; 
that afterwards, at the request of the said Stella to change the ben- 
eficiary named in the certificate, the defendant issued a new certi- 
ficate, wherein plaintiff was named as beneficiary and the original 
certificate was surrendered. On April 15, 1909, Stella Godwin 
died. Proper proof of death was made, but defendant refused 
to pay the amount of the insurance certificate on the ground that 
the insured had not complied with the rules and regulations of 
the order in the payment of dues and assessments. 

The defense to the action is that the insured failed to pay 
her dues and assessments for the month of March, 1909, prior 
to the Ist day of April, 1909, as required by the laws of the 
order. The benefit certificate provides that the contract “is and 
shall be subject to forfeiture for any of the causes of forfeiture 
which are now prescribed in the laws of the order, or for any 
other cause or causes of forfeiture which may be hereafter pre- 
scribed by this order by the amendment of said laws.” Section 
83.of the laws in force requires the beneficiary member of the 
order to be a member in good standing at the time of his or her 
death in order to be entitled to participate in the beneficiary 
fund. Section 103, Id., provides that all assessments and dues 
be paid without notice and paid before the last day of the month. 
Section 112 provides that “the certificate of each member, who has 
not paid his assessments or dues on or before the last day of 
the month, shall, by the fact of such nonpayment, stand sus- 
pended without notice, and no act on the part of the council 
or any officer thereof, or of the National Council, shall be re- 
quired as essential to such suspension, and all rights under said 
certificate shall be forfeited, and not restored until duly reinstated 
by the member complying with the laws of the order, with refer- 
ence to reinstatement.” Section 186, Id., provides that no mem- 
ber shall participate in the beneficiary fund who shall at the 
time of death be delinquent on account of nonpayment of monthly 
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dues. Section 114, Id., provides that a member suspended for 
nonpayment of dues may, within sixty days, be reinstated by pay- 
ment of all arrearages, provided that he be in good health at 
such time; and “provided, further, that the receipt and reten- 
tion of such assessments or dues in case a suspended member 
is not in good health shall not have the effect of reinstating 
such member or entitling him or his beneficiaries to any rights 
under his benefit certificate.” It is provided in section 169, 
Id., that a subordinate council of the organization and its officers 
are made the agents of its members in making application for 
membership; “the reinstatement of members; the collection and 
transmission of all assessments to the National Council,” etc. 
3ut it provides that the National Council “shall not be liable for 
any negligence in these matters nor be bound by any irregularity, 
neglect or by any of its officers.” 

The defense is further made that the insured was not a proper 
subject for reinstatement because she was not in good health 
on or after said lst day of April, 1909. In reply the plaintiff 
alleges that if the dues and assessments due on the certificate 
for the month of March, 1909, were not paid until the Ist of 
April, 1909, said dues and assessments were received by defend- 
ant, its officers and agents, with full and complete knowledge of 
her health and physical condition on April 1, 1909, and on 
April 12, 1909, when the delinquent dues and assessments for 
the month of March were paid to and received by defendant. 
And it is further set up by way of estoppel that while the de- 
ceased was a member defendant at times received from her past 
dues and assessments without objection, and thereby led her to 
believe that a strict‘compliance with the laws of the order in 
that respect was not required, and that it was a habit of defend- 
ant to accept dues and assessments after the time provided 
for their payment, with full knowledge of the facts. It was 
shown that on three former occasions the head of the association 
had received and retained dues and assessments from the mem- 
ber with the knowledge that they had not been paid in time, and 
without a certificate of her good health. It was shown that the 
head of the organization did not receive information that the 
member was not in good health at the time her past dues and 
assessments were made until after her death, and that soon 
thereafter he tendered these back to plaintiff. 

The verdict and judgment were for the plaintiff, and defend- 
ant appealed. There is practically no dispute as to the control- 
ling facts, and the question is one of law. There is no question 
but what the failure of the member to pay her dues within the 
time provided in the by-laws of the association ipso facto worked 
a suspension of her membership, unless a waiver was shown. 
There was a dispute as to the condition of the member’s health 
on the Ist day of April. The evidence tended to show that up 
to and including April lst she was not seriously sick; that she 
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had what was thought a severe cold, and was able to be up and 
about in her house. Dr. Gray, the attending physician, testified 
that he saw the member the latter part of March, and treated 
her for a cold, chills, and chilly sensations, fever and coughing, 
at which time he prescribed for her; that he did not see her any 
more for a week; that he got daily reports of her condition, 
which were favorable; that the next time he saw her was some- 
where about 4th, 5th, or 6th of April. She had a violent chill, 
and he decided that she had lobar pneumonia. It was the opinion 
of doctors that the disease of pneumonia must necessarily have 
begun at the time of Dr. Gray’s first visit to his patient, the latter 
part of March. It was explained that the pneumonia germ exists 
in the throats of healthy persons, and that in a person enfeebled 
by a severe cold these germs are liable to develop and produce 
pneumonia. It seems that said section of defendant’s by-laws in 
regard to reinstatement of suspended members was not enacted 
at the time the certificate was issued, but what was known as 
section 161 was in force. It reads as follows: “Any beneficiary 
member suspended by reason of nonpayment of an assessment or 
assessments may be reinstated upon the following conditions, and 
none other, viz.:* If living, and in good health as when sus- 
pended, and if not engaged in any occupation prohibited by the 
laws of the order, at any time within sixty days from such sus- 
pension, by payment to the financial secretary of the council of 
all arrearages on account of the assessments and dues, including 
the pending assessments and dues. Upon such payment being 
made, the financial secretary shall enter the reinstatement of the 
member upon the books of his office, and report the same to the 
council at its next meeting.” The certificate provides that the 
member shall be “entitled to all rights, benefits and privileges of 
membership therein (of the order) and at her death, she having 
complied with all of the provisions of the constitution and laws 
of the order, now in force, or that may be hereafter enacted,” 
etc. It further provides that: ‘This certificate and contract is 
and shall be subject to forfeiture for any cause of forfeiture 
which is now prescribed in the laws of the order, or for any other 
cause or causes of forfeiture which may be hereafter prescribed 
by this order by the amendment of said laws.” 

[1] If the question depended alone upon such issue the plain- 
tiff would have no standing. It will be seen that section 114, in 
force at the time of the suspension, contains no cause of for- 
feiture other than that provided in section 161, viz., nonpayment 
of dues and assessments. But there is a material difference in 
the two sections in other respects. Section 114 provides that a 
receipt and retention of unpaid delinquent dues and assessments 
in case a suspended member is not in good health “shall not have 
effect of reinstating such member or entitling him or his bene- 
ficiaries to any right under his certificate,” whereas there is no 
such provision in section 161. But we hold that such a provision 
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in said by-law is invalid. The defendant has no legal right to 
receipt and retain delinquent dues and assessments until the mem- 
ber dies, and then assert that there was no waiver of forfeiture. 
It amounts to an assertion of the right that, if the member was 
sick and recovered, the forfeiture was waived, but, if he died, the 
forfeiture was not waived. 

[2] It was shown that from 25 to 35 per cent of the members 
were delinquent in the payment of their dues. It is held “that 
such a line of conduct on the part of the order and the members 
shows that each understands there is a continuous insurance. 
Otherwise, the situation would be that such member would be 
an insured member at all times, except the time his beneficiary 
would need it, viz., at his death.” Cline vs. Woodmen of the 
World, 111 Mo. App. 601, 86 S. W. 501. Prompt payment of 
dues and assessments may be waived by a course of dealing with 
the insured, notwithstanding the policy provides that no waiver 
of forfeiture shall be valid unless in writing signed by an officer 
of the association. Andre vs. Modern Woodmen of America, 
102 Mo. App. 377, 76 S. W. 710; James vs. Insurance Co. 148 
Mo. loc. cit. 10, 49 S. W. 978; Cline vs. Woodmen of the World, 
supra. And it is there held in the Andre Case that it would be 
doing violence to common knowledge and common sense alike to 
suppose that a benefit society, doing business in every state in the 
Union, did not know that a large per cent of its members were 
not prompt in the payment of their dues. And it is held that with 
such knowledge the society waived the delinquencies and received 
payments within a reasonable time. 

[3] That defendant did know that the local lodge or its finan- 
cial agent was receiving the delinquent payments by its members 
cannot be questioned, and, notwithstanding the by-laws of the 
order nominated the financier the agent of the members in the 
receipt of dues and assessments of delinquent members, he be- 
came the agent of defendant by his course of dealing with the 
defendant. McMahon vs. Maccabees, 151 Mo. 522, 52 S. W. 384; 
Andre vs. Woodmen, supra. 

[4] If, however, we look to the duties which the financier was 
to perform in the receipt of delinquent assessments, he was act- 
ing in that capacity as the agent of defendant. It is said: “A 
subordinate society and its officers are not made the agents of 
the insured by the fact that the by-laws of, the order declare them 
to be such. The law determines whose agent one is from the 
source of his appointment and the nature of the duties he is 
appointed to perform.” McMahon vs. Maccabees, supra. It is 
the contention of defendant that this rule does not apply to fra- 
ternal beneficiary organizations, but we can see no good reason 
why it should not apply, and it was so applied in Andre vs. 
Woodmen, supra, and other cases. 

[5] A careful consideration of the evidence has not convinced 
us that the member was sick within the meaning of the by-laws 
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in question. It is true the cold the member had up to and in- 
cluding the lst day of April afterwards terminated in pneumonia. 
Healthy people have colds, and they have the germs of pneumo- 
nia in their throats, which may or may not finally result in pneu- 
monia. And it was not contemplated by the by-laws that a “bad 
cold” would be such a sickness as would prevent one of its delin- 
quent members from being a proper subject for reinstatement. 
Such a contention would be absurd. But, however that may be, 
it is clear that the act of defendant in receiving and retaining the 
member’s payment, made only one day too late after the ap- 
pointed time for such payment, and retaining such payment with- 
out protest until she died, was a waiver of the cause of for- 
feiture. The plaintiff was entitled to recover also on the other 
ground mentioned, that the financier, when he received the de- 
linquent payment and reinstated the member, was acting within 
the scope of his authority as agent of defendant under the pro- 
visions of its by-laws. And furthermore, the defendant is es- 
topped from declaring a waiver by its manner of doing business 
in receiving the delinquent assessments of its members and treat- 
ing them as reinstated members of its order. 

Such being our views of the case, it is not necessary to notice 
other assigned errors. The plaintiff was entitled to a judgment 
on the undisputed facts. 

Affirmed. All concur. 


SUPREME COURT OF OKLAHOMA. 


NEW YORK LIFE INS. CO. 
vs. 


NOBLE.* 


FORFEITURE—NON PAYMENT OF PREMIUMS—RIGHTS AFTER 
DEFAULT. 

Under the statute of New York (Laws 1909, ¢. 33,! § 88 [Consol. Laws 
1909, c. 28]), regulating life insurance, the prevision that in case of 
lapse or forfeiture for nonpayment of a premium when due, etc., 
the reserve “shall on surrender of the policy and demand made, within 
six months after such lapse, be taken as a single premium of life in- 
surance,” etc., is not to be construed so as to limit the right to make 
such surrender and demand to the insured alone; under it the bene- 
ficiary of the policy may make such surrender and demand, after 
the death of the insured, within the period named. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


* Decision rendered, March 19, 1912. Rehearing denied, June 4, 1912. 
124 Pac. Rep. 612. Syllabus by the Court. 





Life.] New York Life Ins. Co. vs. Noble. 1399 


FORFEITURE—NON PAYMENT OF PREMIUMS—RIGHTS AFTER 
DEFAULT. 

Where the statute controlling a life insurance policy, which has lapsed 
for nonpayment of a premium when due, gives the insured the option 
to within six months surrender the policy and have the net accumulated 
reserve on the policy applied as a single premium in extending the 
policy for such term as the reserve will purchase, but provides that 
such extended insurance shall not participate in the profits of the 
company, /el/d that, under a tontine policy contract, which on its face 
covenanted that, in the event that it became a death claim within the 
tontine period, all payments of premiums should be paid to the bene- 
ficiary together with the amount named in the policy, and where such 
option was exercised within the time allowed, and the insurance was 
extended, and the insured died within the tontine period and before 
such extension expired, the beneficiary had the right to recover, in 
addition to the amount named in the policy, the premiums that had 
been paid, as the agreement to pay such in the face ot the policy did 
not involve any question of profits of the company or a participation 
therein. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


Commissioners’ Opinion, Division No. 2. Error from Dis- 
trict Court, Carter County; S. H. Russell, Judge. 

Action by Eva Noble against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


James H. McInvosu, of Eufaula, Porrerr & WALKER, of 
Ardmore, and Locke & Locke, of Dallas, Tex., for Plaintiff in 
Error. 

Cruce, Cruce & BLEAKMoRE, of Ardmore, for Defendant in 
Error. 

Brewer, C. 

This is a suit on a life insurance policy. The material facts 
are: On June 12, 1891, the plaintiff in error, hereafter called the 
company, issued its policy of insurance of the life of Edward 
T. Noble in the sum of $1,000 on “‘the twenty payment life mor- 
tuary dividend plan,” naming Eva Noble, wife of the insured, 
the defendant in error herein, as beneficiary; she will hereafter 
be called plaintiff. The annual premiums on this policy were 
$41 by its terms payable on May 21st each year for the full term 
of tWenty years, unless said policy should in the meantime be- 
come a death claim, in which event it was provided in it: “If this 
policy shall become a claim by death, within the tontine period, 
above specified, a mortuary dividend will be paid therewith, equal 
to the total amount of premiums paid.” That on June 18, 1894, 
a supplemental agreement was entered into between the insured, 
the plaintiff, and the company, by which the date of the payment 
of annual premiums was changed to November 21st of each year. 
That on November 21, 1899, another agreement was entered 
into between the parties, under which the “benefits of its (the 
company’s) accumulation policy plan” were extended to this 
policy, with the understanding that, “except as modified by such 
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benefits, said policy should remain unchanged.” A certificate to 
this effect was issued by the company which provided that the 
company would make advances as loans on said policy at the 
fifth or any subsequent anniversary of the insurance, upon the 
assignment to it of the policy as collateral security, etc. That 
on February 8, 1900, the company loaned to the insured and the 
plaintiff $120 on the policy which was pledged to and deposited 
with the company to secure the loan. That the insured paid on 
said policy sixteen full annual premiums of $41 dollars each, 
but defaulted and failed to pay the annual premium due No- 
vember 21, 1907. That after such default in the payment of pre- 
mium and on February 22, 1908, when the insured was sick, an 
application was made to the company for a reinstatement of the 
policy, accompanied with remittance of $41.50 to cover the an- 
nual premium past due, and interest thereon from date of default. 
This sum was retained by the company, temporarily, pending 
action on the reinstatement of the policy. On March 7, 1908, a 
demand for full medical examination of the insured was made’ 
by the company ; this demand reached the insured when sick un- 
to his death, which occurred on March 14, 1908. Several months 
after the death of the insured, checks for the amount of this an- 
nual premium and interest were sent to plaintiff, but were never 
accepted or used by her. 

That, within a short time after the death of the insured, the 
company tendered to plaintiff the sum of $471, the amount of 
paid-up insurance purchased with the reserve accumulations of 
the policy, calculated at the date of default. and applied in pay- 
ment of premiums. This was refused. The same sum was 
tendered in the company’s answer later and is admitted to be due 
plaintiff. Suit was brought on March 4, 1909, in the district 
court of Carter County, and judgment was demanded for the 
full face value of the policy, $1,000, and for the full sum of 
the annual payments of premiums made on the policy amounting 
to $738, less the loan of $120 made on the policy. 

The company answered setting up the issuance of the policy, 
the supplemental agreements, the loan to insured, setting out 
certain portions of these writings, and alleged the default in the 
payment of the annual premium due November 21, 1907, and the 
lapse of the policy at that date because of such nonpayment of 
premiums. The company further alleged that by the terms of the 
policy the contract should be construed according to the law of 
the state of New York, specially pleading the parts of such law 
applicable. The company alleged that the reserve on said policy 
computed according to the New York law, at the date of the de- 
fault of insured, was $435.75, and that, after deducting the loan 
of $120, it left a net reserve of $315.77. The company further al- 
leged that after the default the insured never surrendered the 
policy or made any demand for a settlement of his rights under 
the policy according to either plan allowed under the said law 
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within the six months allowed, but that the company had waived 
such demand, and upon the lapse of the policy had given the 
insured the benefit of paid-up insurance for the amount the net 
reserve on the policy of $315.77 would purchase at the date of 
default of insured, and that such reserve, taken as a single pre- 
mium, would purchase paid-up insurance in the sum of $471, 
which it tendered. 

The plaintiff filed a reply in which it was alleged that the pol- 
icy at the time of the alleged lapse was in the possession of the 
company ; that, if the court should hold there was a lapse, then 
that the insured, or, after his death, plairftiff, as beneficiary, had 
the right under the New York law, within six months from such 
lapse, to elect to use the net reserve accumulations of the policy 
in purchasing extended insurance in the full amount of the pol- 
icy for such time, as such reserve would pay for as a single pre- 
mium, and alleges that the plaintiff made such election within 
such period to have the policy so extended for such term. Plain- 
tiff denies the right of the company, after having waived the de- 
mand, to make an election for the insured or plaintiff as bene- 
ficiary by which it sought to give plaintiff merely the amount 
of paid-up insurance the reserve would purchase, as it claimed 
it had done. The plaintiff admitted that the contract was to be 
construed under the laws of New York, and both parties tried 
the case in the lower court and brief it here upon that theory. 

We think that it appears from the facts and pleadings stated 
above that the various questions in this case are to be finally 
determined from a construction of the New York law relative to 
“lapsed or forfeited policies.” We do not consider it necessary 
to set out the various provisions of the policy, or of the supple- 
mental contracts or of the loan contract, for whatever they are, 
relative to the lapsing or forfeiture of the policy, they yield to the 
law governing such cases. The law of New York is pleaded and 
proven, and, so far as it appears applicable here, is as follows: 
Sec. 88. “Surrender value of lapsed or forfeited policies. 
Whenever any policy of life insurance issued after January 
first, eighteen hundred and eighty, by any domestic life insur- 
ance corporation after being in force three full years, shall, by 
its terms, lapse or become forfeited for the nonpayment of any 
premium or any note given for a premium or loan made in cash 
on such policy as security, or of any interest on such note or 
loan, the reserve on such policy computed according to the 
American experience table of mortality at the rate of four and 
one-half per cent per annum shall, on demand made, with sur- 
render of the policy within six months after such lapse or for- 
feiture, be taken as a single premium of life insurance at the 
published rates of the corporation at the time the policy was is- 
sued, and shall be applied, as shall have been agreed in the ap- 
plication or policy, either to continue the insurance of the policy 
in force at its full amount so long as such single premium will 
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purchase temporary insurance for that amount, at the age of the 
insured at the time of lapse or forfeiture. or to purchase upon 
the same life at the same age paid up insurance payable at the 
same time and under the same conditions, except as to payment 
of premiums, as the original policy. If no such agreement be ex- 
pressed in the application or policy, such single premium may be 
applied in either of the modes above specified at the option of 
the owner of the policy, notice of such option to be contained 
in the demand hereinbefore required to be made to prevent the 
forfeiture of the policy. The reserve hereinbefore specified shall 
include dividend additjfons calculated at the date of the failure 
to make any of the payments above described according to the 
American experience table of mortality with interest at the rate 
of four and one-half per cent per annum after deducting any in- 
debtedness of the insured on account of any annual or semi-an- 
nual or quarterly premium then due, and any loan made in cash 
on such policy, evidence of which is acknowledged by the in- 
sured in writing. The net value of the insurance given for such 
single premium under this section, computed by the standard of 
this state, shall in no case be less than two-thirds of the entire 
reserve computed according to the rule prescribed in this section 
after deducting the indebtedness as specified; but such insurance 
shall not participate in the profits of the corporation.” Laws 
(N. Y.) 1909, c. 33 (Consol. Laws 1909, c. 28). 

It was not agreed in the policy or application how the reserve 
should be applied, therefore it is clear that under this law, upon 
the failure to pay the annual premium due November 21, 1907, 
that, notwithstanding such default, the insured had the right, at 
any time within six months after such default, to surrender the 
policy and demand, at his own option, either that the accumulated 
reserve on the policy, less the loan, be applied to continue the in- 
surance in force in the full amount of the policy so long as such 
reserve applied as a single premium, would purchase temporary 
insurance for that amount at the age of the insured at the time 
of the lapse. Or to have such reserve applied to the purchase of 
whatever amount of paid-up insurance such reserve would pay 
for as a single premium. 

Plaintiff contends that not only had the insured the right of 
such election as to settlement, but that this right, upon the death 
of the insured during the six months period without its being ex- 
ercised, inhered in the beneficiary, and that within the period she 
made the election. Plaintiff then further contends that, this elec- 
tion having been made, the policy for its face value including all 
the premiums insured had ever paid, was continued in force, 
and that she was entitled to recover same. 

Defendant contends that, inasmuch as the insured had made 
no election as to settlement at the time of his death within the 
six months period, it had the right to select the kind of settlement 
it would make, and that it chose to purchase paid-up insurance 
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with the net reserve in its hands, and that it did so, and that 
amount was $471. 

Under these various contentions the cause was tried by agree- 
ment of the parties by the court and, upon a finding of facts fa- 
vorable to plaintiff, gave her judgment for the full amount of 
the policy and for all the premiums ever paid on it, less the loan, 
amounting to $1,618. To correct alleged errors of the court in 
its findings of fact and conclusions of law, this appeal is brought. 

[1] That the insured after default had the right under the 
law to surrender the policy and demand extended insurance is 
clear. That he died before the expiration of the time within 
which this election of settlement could be made is admitted. The 
company waived surrender and demand, however, when it at- 
tempted to convert the policy into a paid-up life policy. 

The original policy was a nonparticipating one; it was for 
$1,000, and, if the insured died within the twenty years (tontine) 
period, the beneficiary received, in addition to the amount named, 
all the payments of premiums made by the insured. But, by the 
supplemental agreement, the policy contract was changed, so that 
thereafter it participated in the accumulated reserve, but this 
was an addition to the policy and did not change or in any wise 
modify the amount to be paid under the policy, if death occurred 
within the twenty-year period, except to add the accumulation 
thereto. So, if the default had not occurred upon death of in- 
sured at the date he died, the amount due under the policy would 
have been its face value of $1,000 and all premiums paid on it, 
together with the accumulated reserve due on it, but, default 
having occurred, what would have been the result upon the 
election by the insured to have the reserve applied to extending 
the policy for such period as the reserve would pay for, taken 
as a single premium, and supposing this was all done during the 
life of the insured? The result would have been that the re- 
serve accumulations in the hands of the company would have been 
wiped out by paying the loan and extending this insurance as 
nonparticipating insurance, according to the face of the policy. 
If the insured died within the period of such extension and with- 
in the twenty-year period, the beneficiary would have been en- 
titled to the face of the policy but could not have participated in 
the profits of the company. If he outlived the period of the ex- 
tension, then nothing would be due under the policy. Then, if 
such would have been the rights of the parties if the insured 
had, after default and within the six months, elected to take ex- 
tended insurance, the rights of the beneficiary in this case are the 
same, provided she had the right (the insur€d having died with- 
in the six months period without exercising it) to make the elec- 
tion as is claimed. Did she have the right? 

The provision in the statute concerning “demand made” does 
not expressly require that this “demand” shall come from the 
insured. Where there is no agreement in the application or pol- 
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icy, the statute provides, as has been seen, “such single premium 
may be applied in either of the modes above specified at the op- 
tion of the owner of the policy,” etc. 

In the case of Neilson vs. Prov. Savings L. Ass’n Soc., 139 
Cal. 332, 73 Pac. 168, 96 Am. St. Rep. 146, the question of the 
right of the beneficiary to exercise the option provided by the 
New York statute was before and squarely decided by the court. 
Syllabus “D” is as follows: “The provision of the statute that 
the reserve ‘shall on demand made, with surrender of the pol- 
icy within six months after such lapse, be taken as a single pre- 
mium of life insurance,’ etc., is not to be construed as requiring 
that such demand and surrender shall be made by the insured, 
but it may be made by the beneficiary of the policy after the death 
of the insured. The statute should receive a liberal and reason- 
able construction.” This doctrine is sustained in Wheeler vs. 
Connecticut Mutual Life Insurance Co., 82 N. Y. 543, 37 Am. 
Rep. 594. Counsel for the company cite no authority opposed 
to the above rule, but content themselves with saying that it is 
doubtful if such rule obtains. 

The court found as a fact that the beneficiary had made the 
election, choosing as a settlement extended term insurance. The 
finding of fact is as follows: “Fifth. I find that at the said time 
the tender was refused, and that the plaintiff at that time advised 
the defendant that she elected to continue the insurance policy 
from the 2lst day of November, 1907, to such time as the 
amount of reserve then on hand, less indebtedness due defendant, 
taken as a single premium, would buy upon the life of the in- 
sured at his then age and for the sum of one thousand dollars, 
and that on such day the plaintiff notified the defendant of such 
election. This was within six months after the 21st day of No- 
vember, 1907.” 

[2] Therefore we think it follows that the rights of the bene- 
ficiary are the same as if the insured had defaulted then within 
the six months elected to take, in settlement of his rights, an 
extension of the policy for such time as the net reserve in the 
company’s hands would pay for as a single premium, and that 
the sum recoverable is whatever the policy covenanted to pay ex- 
cept as to participation in the profits prohibited by the statute. 
The policy contract was to pay its face value and to return all 
the premiums the company had received if the insured died with- 
in the twenty-year period. That he did so die is admitted. This 
sum it ought to pay. 

We do not think the agreement in the face of the policy to re- 
turn the premiums was an agreement relating to profits unless it 
could be said that the total of all premiums paid are profits, 
which no one would contend. The agreement was to return all 
payments made; this amount did not depend on profits, divi- 
dends, or accumulations. 

Counsel contend that the supplemental agreement eliminated 
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the mortuary dividends (the return of all premiums if death oc- 
curred within the twenty-year period), but its argument is not 
convincing on this point. It says: “The elimination of the pro- 
vision for mortuary dividends was accomplished by omitting all 
mention of it in a contract which embraced a complete and de- 
tailed scheme,” etc. The argument referred to, which it is 
admitted did not mention this matter, stated on its face: “Ex- 
cept as herein expressly modified, the terms on said policy No. 
407707 remain unchanged.” It may appear that this was an 
unwise contract upon the part of the company, but it was not; 
it was familiar with mortuary statistics; it merely wagered that 
the insured would outlive the twenty-year (tontine) period. 

It will be borne in mind that the company did not claim to 
have forfeited this policy; its claim is that it selected the mode 
of settlement and bought, with the policy reserve in its hands, 
fully paid-up life insurance—that is, of the various settlements 
the insured or the beneficiary could make, the company chose 
to make and did make for them the most disadvantageous set- 
tlement possible under the law and the facts of this case. It had 
no such right, the statute does not give it such, nor has its 
learned counsel cited any authority to support the doctrine it 
asserts in this matter. 

Believing that the finding of facts complained of was justified 
under the evidence, and finding no substantial error in the trial 
court’s conclusions of the law, the case should be affirmed. 


PER CurRIAM. 
Adopted in whole. 


—_———— $+ @_ —_— 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


DAVIS 
US. 


NEW YORK LIFE INS. CO. (two cases.)* 


CONTRACT—WHAT LAW GOVERNS. 

A resident of this state applied for insurance in a New York company; 
the application providing that the policy should not be in force until 
actual payment to and acceptance of the premium by an authorized 
agent of the company. The application and the medical certificate 
accompanying it were dated at the place of the insured’s residence, 
and the policy was sent to him by the company’s resident agent, and 
premium paid to such agent. Held, that the contract was a Massachu- 
setts contract. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


* Decision rendered, June 18, 1912. 98 N. E. Rep. 1043. 
Vol. XLI.—s8. 
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RIGHT TO PROCEEDS—POLICY PAYABLE TO WIFE AND CHIL- 
DREN—GRANDCHILDREN. 


An insurance policy was payable to the wife of insured, and in case of 
her death before the death of insured to her children for their use, 
or to their guardian if under age. The beneficiary named predeceased 
insured, leaving two children surviving and two children of a daughter 
who had predeceased her. Held, that the children of the beneficiary’s 
deceased daughter took no interest under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 580.) 


RIGHT TO PROCEEDS—VESTED INTEREST OF BENEFICIARY. 


The wife of an insured, whose right to the proceeds was contingent on 
her surviving her husband, and who predeceased her husband, had 
no vested transmissible interest in the proceeds; and a child of the in- 
sured, whose right to share in the proceeds was contingent on her 
surviving her mother, upon death before her mother, had no vested 
interest in the proceeds. 


(For other eases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


Report from Superior Court, Suffolk County; Wm. F. Dana, 
Judge. 

Actions by Aaron Davis and by Charles Claflin Davis against 
the New York Life Insurance Company. Heard on report, and 
ordered that judgment be entered for defendant, in each case, 
according to the report. 


Stimson, StTocKToN, LIVERMORE & PALMER and Harris 
LIVERMORE, all of Boston, for Plaintiffs. 

WitiiaM A. Morse, Francis J. GEocAN, and CourtLanp G. 
Morse, all of Boston, for Defendants. 

Morton, J. 

In these two actions the plaintiffs seek to recover each one- 
sixth of the proceeds of a policy for $10,000 issued by the de- 
fendant company on the life of their grandfather on their 
mother’s side. The policy provides that the defendant company 
“in consideration of the representations made to them in the 
application for this policy, and of the sum of five hundred forty- 
one dollars and sixty cents, to them in hand paid by Jane, wife of 
Charles F. Claflin, and of the annual premium for nine years 
of five hundred forty-one dollars and sixty cents, * * * do 
assure the life of Charles F. Claflin, shoe manufacturer, of Mil- 
ford in the county of Worcester, state of Massachusetts, in the 
amount of ten thousand dollars, for the term of his natural life, 
commencing on the twelfth day of March, 1864. * * * And 
the said company do hereby promise and agree to and with the 
said assured, his executors, administrators and assigns, well. and 
truly to pay, or cause to be paid, the said sum assured, to the 
said Jane Claflin and her legal representatives within sixty days 
after due notice * * * of the death of the said C. F. 
Claflin.” 

“And in case of the death of the said J. Claflin before the 
decease of the said C. F. Claflin, the amount of the said insur- 
ance shall be payable after her death to her children, for their 
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use, or to their guardian, if under age, within sixty days after 
due notice and proof of the death of the aforesaid C. F. Claflin 
as aforesaid.” 

The date of the policy was June 27, 1864. Charles F. Claflin, 
the insured, lived in Milford, Mass., and had no other residence. 
The only children of said Charles F. and Jane Claflin were Agnes 
M. Claflin (Davis), Grace J. Claflin and Charles A. Claflin. 
Agnes M. Claflin (Davis) died in 1886, and the plaintiffs are her 
only children. Jane Claflin, the wife of the insured, died in 1907, 
and Charles F. Claflin, the insured, died in 1909, leaving as his 
only surviving children Charles A. Claflin and Grace J. Claflin. 
The plaintiffs have made due demand for the portion of the 
proceeds of the policy which their mother would have taken if 
living. 

[1] The questions presented relate to the construction of the 
contract contained in the policy. The first question is whether 
the contract is a Massachusetts contract or a New York contract. 
The evidence in regard to that matter is exceedingly meager. 
But the application provides that “under no circumstances shall 
the policy be in force until the actual payment to and acceptance 
of the premium by an authorized agent of the company.” The 
insured lived at Milford in this state and had no other residence. 
The application was dated at Milford, as also was the medical 
certificate accompanying it. One Kimball is designated in the 
application as “agent,” meaning, we infer, agent of the defendant 
company in this commonwealth; and from the letter dated at 
Lynn from him to the insured, it could be fairly inferred that the 
policy had been received by him from the defendant company and 
sent by him to and received by the insured at Milford, and that 
the premium on the policy was duly paid to him as required by 
the application. Under those circumstances we think that the 
contract was a Massachusetts contract. Thwing vs. Great 
Western Ins. Co., 111 Mass. 93, 109; Millard vs. Brayton, 177 
Mass. 533, 59 N. E. 436,52 L. R. A. 117, 83 Am. St. Rep. 294. 
It is also noted that neither the application nor the policy con- 
tains any provision respecting the law which is to govern, or 
the place of performance. 

[2-4] The remaining question and the vital one is, What rights, 
if any, have these plaintiffs in the ‘proceeds of the policy? And 
the answer to that depends on the nature of the right or interest, 
if any, which their mother as one of the children of Charles 
and Jane Claflin had in the policy at the time of her death. The 
plaintiffs are not named in the policy and they take, if at all, 
through their mother. It is to be observed at the outset that, 
though the provision made by the insured for his wife and chil- 
dren partakes of a testamentary nature in that it takes effect after 
his death, the instrument before us for construction is not a will, 
but a contract entered into between the insured on the one side, 
and the insurance company, the defendant, on the other side, and 
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which the plaintiffs are seeking to enforce as such. The rules 
applicable to its construction are therefore those relating to con- 
tracts and not those relating to wills. In the case of wills, in 
the drawing of which it is the intention of the testator alone 
which it is sought to express, greater liberality is allowed in order 
to prevent the testator’s purposes from being defeated. But in 
the case of contracts entered into it may be after much negotia- 
tion and after much consideration of their terms by the parties 
interested, and where the language used is presumed to have 
been chosen because it aptly and correctly describes the respective 
rights and liabilities of the parties, greater strictness is properly 
required. In the present case the defendant company undertook 
to pay to Jane Claflin and her legal representatives within sixty 
days after proof of the death of her husband. If she died be- 
fore her husband, then it undertook to pay to her children for 
their use or to their guardian if under age. It did not under- 
take to pay to her grandchildren or to her children’s legal repre- 
sentatives. It undertook to pay only to her children. Ordinarily 
the word “children” will not include grandchildren. It does not 
include them in the statutes relating to descent and distribution. 
Bigelow, Adm’r, vs. Morong, 103 Mass. 287. If, however, tak- 
ing other provisions of the policy into account, or taking the 
policy as a whole and the circumstances under which it was 
issued, it were apparent that the word “children” was used in a 
sense which would include grandchildren, then it should be so 
construed. But we do not find anything in the policy or in the 
circumstances under which it was issued to warrant us in giv- 
ing it any other than its ordinary meaning. So interpreted it 
excludes the plaintiffs and necessarily leads to the conclusion that 
only those children take who survive their mother. No others 
answer to the description of children at the time of the death of 
Jane Claflin. 

[5] This view is fortified by the consideration that if there are 
any children under age payment is to be made to their guardian. 
Manifestly this can apply only to children who survive their 
mother. If the right of the children to share in the proceeds of 
the policy is contingent on their surviving their mother, as it is 
if only those who survive answer to the description of “children” 
according to the proper construction of the policy, then a child 
dying before the mother would have no interest which was trans- 
missible at his or her death. It is settled that at her death the 
wife had no transmissible interest in the proceeds of the policy 
since her right to the proceeds was contingent on her surviving 
her husband. Fuller vs. Linzee, 135 Mass. 468, 471. And the 
same thing would be true of the children if their right to share 
in the proceeds was contingent on their surviving their mother. 
In Millard vs. Brayton, 177 Mass. 533, 59 N. E. 436, 52 L. R. A. 
117, 83 Am. St. Rep. 294, the contract of insurance was between 
the wife and the insurance company for her benefit on her in- 
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terest in her husband’s life, and the interests of the children were 
held to be vested and as such to inure to the benefit of their 
legal representatives. In Winslow vs. Goodwin, 7 Metc. 363, 
the question arose under a will, and the court held that it was the 
intention of the testator that the children should take as of his 
death though their interests were liable to be defeated by the 
death of their father during the life of their mother. 

Courts in other jurisdictions differ as to the construction to be 
given to provisions in policies of life insurance like those which 
we are considering. In some it is held that the child of a de- 
ceased child takes the share which his parent would have taken 
if living. The leading case in favor of this construction is Con- 
tinental Ins. Co. vs. Palmer, 42 Conn. 60, 19 Am. Rep. 530. See, 
also, In re Estate of Conrad, 89 Iowa, 396, 56 N. W. 535, 48 
Am. St. Rep. 396; Robinson vs. Duvall, 79 Ky. 83, 42 Am. Rep, 
208; Michigan Mutual Life Ins. Co. vs. Basler, 140 Mich. 233, 
103 N. W. 596; Voss vs. Connecticut Mutual Life Ins. Co., 119 
Mich. 161, 77 N. W. 697, 44 L. R. A. 689; Glenn vs. Burns, 100 
Tenn. 295, 45 S. W. 784. These cases go upon the ground that 
the policy is to be regarded as a testamentary disposition in favor 
of his wife and children by the party whose life is insured, and 
should be construed accordingly. The other view is that the pol- 
icy is to be regarded as a contract between the parties to it and 
that in construing it the language used is to be given its 
ordinary meaning unless it is apparent that it was used in a dif- 
ferent sense, and that so construed the word “children” does not 
include grandchildren. This is the view adopted in United States 
Trust Co. vs. Mutual Benefit Life Ins. Co., 115 N. Y. 152, 21 
N. E. 1025, Walsh vs. Mutual Life Ins. Co., 133 N. Y. 408, 31 
N. E. 228, 28 Am. St. Rep. 651, Bradshaw vs. Mutual Life Ins. 
Co., 187 N. Y. 347, 80 N. E. 203, 10 Ann. Cas. 266, Succession 
of Roder, 121 La. Ann. 692, 46 South. 697, 15 Ann. Cas. 526, 
and Winsor vs. Odd Fellows’ Beneficial Association, 13 R. I. 
149. This view is said in a note to Succession of Roder, 121 La. 
Ann. 692, 46 South. 697, 15 Ann. Cas. 526, 531, to be in ac- 
cordance with the weight of authority, and we think that it is the 
sounder view. 

The result is that we think that according to the report judg- 
ment should be entered for the defendant in each case. 

So ordered. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xtH Circuit. 


KELSEY 
vs. 


UNION CENT. LIFE INS. CO. (No. 2,187.) 


LIFE INSURANCE—CONSTRUCTION OF CONTRACT. 


A life insurance policy provided that, after the payment of three annual 
premiums “except in case of failure to pay at maturity a note given 
for premium or for a loan,” no surrender for a paid-up policy having 
been made, in case of default in payment of a subsequent premium, 
the reserve to the credit of the policy should be applied to its extension 
as a paid-up term policy. A further condition was that the fail- 
ure to pay any notes given for premiums should avoid and nullify 
the policy. The insured paid four annual premiums and about three- 
fourths of the fifth, giving short time notes for the remaining fourth, 
which were past due and unpaid when he died eight months later. 
The reserve was more than sufficient to pay two annual premiums. 
Held that, while the contract was susceptible of a construction by 
which it was forfeited, taking its provisions together and in view of 
the rule that forfeiture is not favored, and that any ambiguity should 
be resolved in favor of the insured, it was not so clear and unam- 
biguous as to justify the court in imputing to the parties an intention 
to place the insured in a worse position because of his partial pay- 
ment and giving of the notes for the last premium than would have 
been the case if he had made complete default, but that the notes 
referred to in such provisions must be limited to such as were given 
for one of the first three year premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


In Error to the Circuit Court of the United States for the 
Southern District of Ohio. 

Action at law by Altha B. Kelsey against the Union Central 
Life Insurance Company. Judgment for defendant, and plain- 
tiff brings error. Reversed. 


Before Warrington, Knappen, and Denison, C. JJ. 


O G. BarLey and C. D. Rosertson (Robertson & Buchwalter 
and Cobb, Howard & Bailey, on the brief), for Plaintiff in Error 
Ropert Ramsky, for Defendant in Error. 


KNAPPEN, C. J. 
This was an action upon a policy of insurance for $5,000, 
issued October 31, 1899, on the life of Charles R. Kelsey, plain- 
tiff’s husband, “for the benefit of the insured, if living at the 
maturity of the policy,” with the provision that :— 
“In case of the death of the insured prior to such maturity, 


* Decision rendered, April 11, 19012. 106 Fed. Rep. 1985. 
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said amount of insurance shall be payable, at the home office of 
the company, to Altha B. Kelsey, his wife, if living, otherwise 
to the executors, administrators, or assigns of the insured, with- 
in sixty days after the receipt of satisfactory proofs of death, 
the balance of the year’s premium, if any, and all other indebted- 
ness to the company being first deducted.” 

The policy contained the provision that “after three years’ 
premiums shall have been paid, except, in case of failure to pay 
at maturity a note given for premium or for a loan upon the 
security” of the policy, the company would, upon surrender of 
the policy before default in payment of any premium, issue a 
paid-up nonparticipating policy for a certain much reduced 
amount specified in a table attached. This stipulation followed: 

“In case of default in the payment of any premium after the 
third, except in case of failure to pay at maturity a note given for 
premium or for a loan upon the security of this policy, no sur- 
render for a paid-up policy having been made as above provided, 
this policy will be continued in force only as a paid-up nonpar- 
ticipating term policy for such time only as one annual premium 
is contained in its reserve value according to the actuaries’ table 
of mortality, with four per cent interest. If the death of the 
insured occurs while the aforesaid term policy is in force, there 
shall be deducted from the amount insured a sum equal to the 
regular premiums, with interest, that would have accrued had this 
policy been kept in force, said deduction not to exceed three reg- 
ular annual premiums with interest.” 

The first of the “conditions” attached to the policy reads :— 

“The failure to pay, if living, any of the first three annual 
premiums, or the failure to pay any notes, or interest upon notes 
given to the company for any premium, on or before the days 
upon which they become due, shall avoid and nullify this policy 
without action on the part of the company or notice to the in- 
sured or beneficiary; and all payments made upon this policy 
shall be deemed earned as premiums during its currency. Any 
and all notes, with their conditions, which may be given for pre- 
miums or loans upon the security of this policy, are hereby made 
a part of this contract of insurance.” 

The insured paid the first four annual premiums in full. The 
fifth premium ($205.50) was payable in advance October 31, 
1903. At this time the reserve fund applicable to this policy was 
$470.90; and had the fifth annual premium been entirely unpaid, 
and had no application been made (and none was made) for a 
surrender of the policy and the taking of a nonparticipating pol- 
icy for a reduced amount, the policy would have been continued 
automatically in force, under the provision above quoted, for its 
full face, for a period of more than two years; and, had Kelsey 
died during such last-named term (as he in fact did), plaintiff 
would have been entitled to recover the full face of the policy, 
less the amount of one premium of $205.50. Of the fifth year’s 
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premium due October 31, 1903, Kelsey, in due time, paid $150.50 
in cash, giving for the balance his two notes of $25 and $30, 
payable, respectively, May 1, and June 1, 1904, each note contain- 
ing the provision that :— 

The “policy, including all conditions therein for surrender, 
or continuance as paid-up term policy, shall without notice to any 
party or parties interested therein be null and void on the fail- 
ure to pay this note at maturity. * * *” 

Plaintiff’s testimony that she had no knowledge of the giving 
of these notes, and did not authorize them, was undisputed. 
They were not paid, and Kelsey died on June 24, 1904. The 
company refused payment on the ground that the policy had 
become null and void by reason of Kelsey’s failure to pay the 
premium notes referred to. The Circuit Court held the defense 
good, and directed verdict accordingly. The correctness of this 
conclusion depends upon the proper construction of this policy. 

The learned counsel for defendant properly concedes that such 
construction must be sought in recognition of the well-settled 
principles of interpretation that :— 

“Forfeitures are not favored, ambiguous clauses are con- 
strued most favorably for the insured, and in case of repugnant 
clauses that favorable to the insured must be adopted.” Na- 
tional Bank vs. Insurance Co., 95 U. S. 673, 678, 679, 24 L. Ed. 
563; Mouler vs. American Life Ins. Co., 111 U. S. 335, 341, 4 
Sup. Ct. 466, 28 L. Ed. 447; Liverpool, etc., Ins. Co. vs. Kearney, 
180 U. S. 132, 136, 21 Sup. Ct. 326, 45 L. Ed. 460. 

Defendant’s counsel, recognizing that plaintiff had a vested 
interest in the policy of which she could not be divested without 
her consent, properly eliminates from consideration the forfeiture 
clauses contained in the notes signed by Kelsey, leaving the de- 
fense to stand alone upon the terms of the policy. The plaintiff 
is, of course, bound by the policy provisions. It is clear that, 
as urged by defendant, the giving of premium notes is contem- 
plated by the contract of insurance, as shown by various provi- 
sions, to one or more of which we shall later refer. It is also 
true that the right to paid-up term insurance does not arise by 
law, but is given only by the contract. The logical and forceful 
argument of defendant’s counsel convinces us that the contract is 
susceptible of the interpretation that the rights of the beneficiary 
to extended or term insurance are not given in case of failure to 
pay when due any note given for the whole or any part of any 
premium, although subsequent to the third. But the controlling 
question is whether such construction is clear and unambiguous, 
and is the natural and obvious one; or whether, on the other 
hand, the construction contended for by plaintiff is fairly and 
reasonably permissible, viz., that the right to term insurance was 
created by the payment of three premiums, and was not lost by 
nonpayment of the notes in question. 

We appreciate the force of defendant’s argument, that the 
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contract did not bind the insured to pay the premium in cash, 
if he paid at all; that he acted within his contract rights in giv- 
ing the notes; that, when the premium in question matured, he 
had the right, but could not be compelled, to take the benefit of 
the term-policy provision; and that by paying the premium, al- 
though in part by notes, he elected not to limit the continuance 
of the policy to the short term available in case of default (thus 
rendering it inoperative in case of death after the expiration of 
this comparatively short term), but chose to retain the benefit 
of the insurance for the full term of the policy; and that the 
plaintiff was bound by such election. 

But we think the contract, construing all its terms together, 
cannot be said clearly and unambiguously to admit only of the 
interpretation put upon it by defendant. On the other hand, we 
think it fairly and reasonably susceptible of plaintiff’s construc- 
tion. Defendant’s interpretation is not, at first view, the natural 
one. It requires argument and elaboration. We think a business 
man of ordinary intelligence and experience would construe the 
contract, taken together, as meaning that, after three full an- 
nual premiums had been actually paid (not paid merely by the 
giving of note), no forfeiture could result from nonpayment of 
premium which would destroy the right to a paid-up term policy 
automatically arising. In the first place, it would, we think, 
seem unnatural to expect that a right offered by the policy, and 
not subject to loss by complete default, should yet be lost through 
partial default only. The naturalness of this expectation seems to 
receive more or less support from the fact that defendant’s later 
policies (issued, however, before Kelsey’s death) in terms limit 
the forfeiture for nonpayment of premium notes to those given 
for one of the first three payments. We think the interpretation 
just referred to would be encouraged by several considerations. 
For example, the indorsement upon the contract—“policy con- 
tinued for full amount after three years’”—would not unnaturally 
give the impression of a nonforfeitable right to paid-up term in- 
surance, a sure protection for a limited period, after three pre- 
miums have been actually paid. The provision in the body of the 
policy for a deduction (in case of the death of the insured) of 
“the balance of the year’s premium, if any,” tends in the same 
direction, although the defendant urges that the provision relates 
only to an unpaid installment of cash premium payable, for 
example, semiannually or quarterly. Moreover, the mere ref- 
erence to “note given for premium,” contained in the clauses 
quoted, is not itself sufficient to distinguish the premium there 
referred to as one accruing subsequent to those for the first 
three years; for the giving of a note for a premium is treated as 
a payment of the premium so long as the note is not past due. 
This appears not only from the clauses above quoted, but in 
several other ways. For instance, in the application for insur- 
ance, the answer to the question whether the premium has been 
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paid in advance is: “Yes. Cash, $55.50; note, $150.00.” Again 
the policy provides that payments for prentiums are payable “on 
the production of the premium receipt * * * or the note 
given in payment of premium.”” The reference to a “note given 
for premium” might thus well refer to a note given for one of 
the first three years’ premiums. Had it been the intention that 
all right to paid-up term insurance, once fully earned, should be 
forfeited by failure to pay any note given for any part of any 
premium subsequently accruing, even though not earned when 
death occurred, it would have been easy, and it would have 
seemed natural, to have so declared in language so definite and 
explicit as to admit no doubt of its meaning. In our opinion the 
terms of the policy can reasonably be so construed together as 
not to create a forfeiture of the existing paid-up term. The in- 
sertion of the word “such” before the word “premium” in the 
clause relating to paid-up nonparticipating insurance and in the 
first condition would necessarily lead to such construction of the 
clause and condition mentioned. It is true that the insertion of 
this single word in the clause providing for a paid-up term pol- 
icy would not be sufficient to limit the provision for forfeiture 
to the first three years’ premiums. That clause would still be 
repugnant to the other two clauses. But such repugnant clause, 
if given effect, would, no matter how far removed from actual 
intention, result in “setting a trap for the unwary.” A con- 
struction which would produce such result should not be adopted. 

In Noonan vs. Bradley, 9 Wall. 394, 407, 19 L. Ed. 757, Justice 
Field invoked and applied the rule that :— 

“When an instrument is susceptible of two constructions—the 
one working injustice and the other consistent with the right 
of the case—that one should be favored, which standeth with 
the right.” 

And in Washington, etc. R. R. Co. vs. Coeur d’Alene, etc., Co. 
160 U. S. 101, 16 Sup. Ct. 239, 40 L. Ed. 355, Justice Shiras used 
this language :— 

“When a court of law is construing an instrument, whether a 
public law or private contract, it is legitimate, if two construc- 
tions are fairly possible, to adopt that one which equity would 
favor.” 

That a construction of the policy as not forfeiting the benefit 
of paid-up term insurance for failure to pay a note given for a 
part of a premium subsequent to the third is at least “fairly pos- 
sible” seems clear, and that such construction is “consistent with 
the right of the case” and “one which equity would favor” is 
apparent from what has already been said. 

In this case the fact exists that the cash premium actually paid 
was more than sufficient to carry the policy beyond Kelsey’s 
death. It was more than three-quarters of the annual premium; 
and, had the benefit of the payment of premium in quarterly in- 
stallments been taken, the policy would, by the construction con- 
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ceded by defendant, have been payable upon Kelsey’s death (at 
the time it actually occurred), and in full, less the amount of the 
unpaid installment of premium. 

In construing a policy such as this, we are not greatly helped 
by decisions upon particular contracts, except as the reasoning 
of the opinions commends them. Defendant cites in support of 
its construction the case of Union Central Life Ins. Co. vs. 
Buxer, 62 Ohio St. 385, 57 N. E. 66, 49 L. R. A. 737. That case 
involved the construction of a policy containing provisions sim- 
ilar to those found in the contract before us. The decision of a 
majority of the courts in that case, if followed by us, would re- 
sult in adopting defendant’s construction of the policy before us. 
But that decision is not binding upon us (Carpenter vs. Provi- 
dence, etc., Ins. Co., 16 Pet. 495, 511, 10 L. Ed. 1044), and, with 
deference, we must say that we are not satisfied with the rea- 
soning of the majority opinion. The construction contended for 
by plaintiff finds more or less support in cases such as Ferguson 
vs. Union Mutual Life Ins. Co., 187 Mass. 8, 72 N. E. 358; 
Drury’s Adm’x vs. New York Life Ins. Co., 115 Ky. 681, 74 S. 
W. 663, 61 L. R. A. 714, 103 Am. St. Rep. 351, although the 
facts in those cases are not identical with those here. 

In our opinion the plaintiff’s right to the paid-up term policy 
was not forfeited by the failure to pay the premium notes in 
question, and the jury should have been instructed accordingly. 

The judgment of the Circuit Court should be reversed, with 
costs, and a new trial granted. 


SUPREME COURT OF LOUISIANA. 


GOFF et AL. 
US. 


MUTUAL LIFE INS. CO. or New York. (No. 18,935.)* 


LIFE INSURANCE—WARRANTIES AND REPRESENTATIONS— 
DISTINCTION. 


A life policy is vitiated by a false statement in the application, where the 
statement constitutes a warranty, whether material or not; but a mere 
misrepresentation does not vitiate the policy unless material or fraud- 
ulent. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 540, 568, 560; Dec. 
Dig. §§ 256, 268.) 


* Decision rendered, June 13, 1912. 59 South. Rep. 28. Syllabus by 
Editorial Staff. 
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A statement in an application for life insurance, to be material, must have 
been an inducement to the contract. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 
re POLICIES—APPLICATIONS—STATEMENTS—MATERIAL- 
baa: 


Misrepresentations in an application for life insurance, that insured had 
not been ill since childhood, and that he had not consulted a phy- 
sician within five years, whereas he had been ill for two or three days 
with malaria and had been attended by a family physician, was not 
material, and hence does not defeat recovery on the policy on in- 
sured dying twenty-two days after issuance of the policy, supposedly 
from acute indigestion. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-606; Dec. Dig. 
§ 201.) 

LIFE INSURANCE—APPLICATIONS—MATERIALITY OF STATE- 
MENTS. 


Under Act No. 52 of 1906, which provides that all statements purporting 
to be made by insured shall be deemed representations and not war- 
ranties, in the absence of fraud, and that any waiver of the provi- 
sions of the statute shall be void, a policy cannot make statements 
material regardless of whether they are so in fact or not. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


Appeal from First Judicial District Court, Parish of Caddo; 
E. W. Sutherlin, Judge. 

Action by Robert Goff and other against the Mutual Life 
Insurance Company of New York. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 


WisE, RANDOLPH & RENDALL and A. B. Fretyer, for Appel- 
lant. 
BaRNETTE, Roperts & Gorr, for Appellecs. 


Provosty, J. 

This is a suit upon a life insurance policy for $3,000. The in- 
sured was a young man of twenty-five, who was thought by him- 
self and by all to be perfectly healthy. Twenty-two days after 
the issuance of the policy, however, he was found one morning 
dead in his bed; cause of death unknown, but supposed to have 
been acute indigestion. 

In the application for the policy, made part of the policy, to the 
question, “What illness, diseases or accidents have you had since 
childhood?” he had answered, “None”; and to the question, 
“State every physician whom you have consulted in the past five 
years?” he had answered, “None.” 

As a matter of fact, he had, about a year before, been sick 
in bed for two or three days with malaria, and had been attended 
by the family physician. He had, on that occasion, gone through 
a course of calomel and quinine, and in a few days had appar- 
ently recovered completely and been as well as ever. 

[1-3] The policy contains the following clause :— 
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“This policy and the application therefor, a copy of which is 
indorsed hereon or attached hereto, constitute the entire con- 
tract between the parties hereto. All statements made by the 
insured shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statement of the insured shall 
avoid or be used in defense to a claim under this policy unless 
contained in the written application therefor, copy of which is 
indorsed hereon or attached hereto.” 

Act No. 52, p. 86, of 1906, provides :— 

“That every policy of insurance issued or delivered within 
the state on or after the first day of January, nineteen hundred 
and seven, by any life insurance corporation doing business with- 
in the state shall contain the entire contract between the parties 
and nothing shall be incorporated therein by reference to any 
constitution, by-laws, rules, application or other writings unless 
the same are indorsed upon or attached to the policy when issued ; 
and all statements purporting to be made by the insured shall 
in the absence of fraud be deemed representations and not war- 
ranties. Any waiver of the provisions of this section shall be 
void.” 

The contention of the defense is that the failure of the as- 
sured to give the information called for by the said direct in- 
quiries was such a misrepresentation as avoids the policy. 

The difference between statements deemed warranties and 
statements deemed representations is that in the one case the 
statement, if false, vitiates the policy, whether material or not; 
whereas, in the other case, it does not, unless material, 16 A. 
& E. E. of L. 922. The present case resolves itself, there- 
fore, into the question whether the said answers of the assured 
were material. 

A statement, to be material, “must have been an inducement to 
the contract,” 9 Cyc. 425, or in the language of our Code (article 
1847), describing error induced by fraud, it “must be on a 
material part of the contract, that is to say, such part as may 
reasonably be presumed to have influenced the party making it.” 
The proper inquiry, as said by this court in Lopez vs. McAdam, 
7 La. Ann. 58, is whether the party would have contracted “if 
he had known the true state of the case.” 

“A representation is material when knowledge of the truth 
as to the fact misstated might reasonably influence the company 
in determining whether or not to enter into the contract as made.” 
25 Cyc. 806. 

Now, it is hardly to be supposed that the defendant company 
would have refused to accept a risk upon the life of this healthy 
young man because of his having had a passing attack of 
malaria such as this some twelve months back. If policies were 
refused for causes affecting the general health of a person so 
little as this, the companies would soon have to shut up shop. 

The case of Brignac vs. Pacific Life Ins. Co., 112 La. 574, 
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36 South. 595, 66 L. R. A. 322, relied upon by defendant, was 
decided before the adoption of said Act No. 52 of 1906. 

[4] By express agreement contained in the application for 
the policy, made part of the policy, the answers to the inquires 
contained in said application are made “inducements to issue 
of the proposed policy.” 

The learned counsel for defendant contend that, notwith- 
standing the provision of said statute making void any and all 
agreements by which statements of the applicant for insurance 
may be sought to be made warranties, parties may agree that 
such statements shall be deemed material, regardless of whether 
so in point of fact. If this contention were well founded, all 
that would be required to convert said statute into an absolute 
dead letter would be to insert in the policy an agreement of that 
kind, for then a representation would have exactly the same 
effect as a warranty; its falsity would vitiate the policy ir- 
respective of materiality. That is to say, it would be a warranty. 
See 25 Cyc. 807. 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


GOLDBERGER 
vs. 


UNITED STATES GRAND LODGE, ORDER BRITH ABRAHAM-* 


MUTUAL BENEFIT INSURANCE—LAPSE IN PAYMENTS— 
NOTICE. 


The general law for lodges of a fraternal insurance company provided 
that a member who had not paid his dues should be notified by the 
secretary by registered mail and that whenever any of the laws re- 
quire notice to be mailed to any member such mailing should be 
sufficient, if addressed to the member at his last known place of 
residence or business. Held, that, though the secretary of the assu- 
ciation knew that a member had moved from New York to Hungary, 
notice of his delinquency in payment of dues sent by registered mail 
to his late New York address was sufficient; the provisions not re- 
quiring actual notice and expressly making notice by mail sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 751.) 


FRATERNAL BENEFIT INSURANCE—TENDER OF DUES. 


Where a fraternal insurance order assesses illegal dues against a member. 
and includes them with the legal quarterly assessment, the member, 
to preserve his rights, is bound to tender the amount lawfully due. 


(For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 
* Decision rendered, June'21, 1912. 136 N. Y. Supp. 13. 
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FRATERNAL BENEFIT INSURANCE—NOTICE. 


Under the by-laws of a fraternal insurance order, providing for notice to 
a member of delinquency in dues and that the regular dues for male 
members shall be a stated amount, and female members shall not pay 
any lodge dues, where a husband and wife were members of the asso- 
ciation, and the husband was delinquent in his dues, the notice to the 
wife, though not specifying any amount as delinquent, was sufficient. 
the entire sum being mentioned in the mailed notice to the husband. 


(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 751.) 
Seabury, J., dissenting. 


Appeal from Municipal Court, Borough of Manhattan, Sec- 
ond District. 

Action by Samuel Goldberger against the United States Grand 
Lodge, Order Brith Abraham. From a judgment for plaintiff, 
defendant appeals. Reversed and remanded. 


Argued June term, 1912, before Seabury, Lehman, and Bi- 
jur. JJ. 


GoLpFocLE, Coun & Linp, of New York City, for Appellant. 
ALFRED B. JAworoweER, of New York City, for Respondent. 


Bryur, J. 

Plaintiff, a member of a fraternal order, sues for a death 
benefit alleged to be due to him by reason of the death of his 
wife, who was also a member of the order. The defense is 
default in the payment of dues, and the consequent striking 
off of the names of both plaintiff and his wife from membership 
in the order, after notice sent by the secretary in accordance 
with the constitution and by-laws of the order. 

[1] The controversy turns upon the construction to be given 
to section 2, art. 7 of the “General Laws for Lodges” :— 

“A member who has not paid his dues * * * shall be 
notified by the secretary of the lodge by registered mail.” 

It is further provided that, if he fails to pay by the next meet- 
ing, he shall be striken from the roll. In connection with this 
provision must be read section 15 of the same article :— 

“Whenever any laws may require notice to be mailed to any 
members, such mailing shall be sufficient for all purposes if ad- 
dressed to the member at his last known place of residence or 
business.” 

It is conceded that, when the notices in the case at bar were 
mailed by the secretary by registered mail, they were addressed 
to the last known address of plaintiff and his wife, respectively, 
in this city, and that the secretary knew at the time he mailed 
the notices that both parties had gone to Hungary to live, but 
that he did not know their address there, nor the address of their 
son, who plaintiff had told the secretary, would pay their 
dues. The learned judge below based his decision in favor of 
plaintiff exclusively upon the insufficiency of the notice under these 
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circumstances. He interprets the language of section 2 to re- 
quire actual personal notice, and cites as authority for his rul- 
ing the case of Weinberg vs. Independent Order of A. L., 36 
Misc. Rep. 205, 73 N. Y. Supp. 150, which in turn cites Wachtel 
vs. Noah, etc., Soc’y 84 N. Y. 28, 38 Am. Rep. 478. 

It seems to me that the interpretation of the language of this 
section by the court below fails to give any effect to the words 
“by registered mail.” If the provision were intended to im- 
pose the giving by the secretary of actual notice in writing, i 
is apparent that it would be quite indifferent to the person . 
be notified whether he received such notice by registered mail, 
ordinary mail, or by hand. What, then, can be the significance of 
the qualification “notified * * * by registered mail’? It 
can be no other than a privilege to the secretary, so that, if the 
secretary notifies by registered mail, he is protected, and the 
notice constructively deemed sufficient, while the party to be 
notified has been warned in advance by the provision of the 
section that he must take due precaution, in the event of his 
removal, if he desires to receive his notice, either to have his 
mail forwarded, to appoint some one in his place to receive 
and attend to his mail. This interpretation, moreover, is con- 
firmed by section 15, to which the learned court below attached 
no weight. 

I am aware that this reasoning may be regarded as in conflict 
with that adopted by this court in the Weinberg Case, supra, 
although it is possible to point out a difference between the 
phrase in the case at bar, “shall be notified by registered mail,” 
and the language construed in the Weinberg Case, “after being 
notified thereof by a registered letter.” Moreover, in the Wein- 
berg Case there was no provision like section 15 hereinabove re- 
ferred to. It is to be noted, however, that the Wachtel Case, 
upon which, in large part, the decision in the Weinberg was 
based, involved a provision reading :— 

“The secretary shall give to each member who is in arrears 
a written notice calling his attention to the fact.” 

The absence of the qualifying phrase “by registered mail,” 
as well as of the saving provisions of section 15, is significant 
as pointing the distinction upon which I base my decision. 

Other points raised by the respondent need not necessarily 
be decided. Nevertheless, it may be well to point out that 
these do not seem to be well grounded. He contends :— 

[2] (1) That the dues for which ‘tthe expulsion was in- 
flicted were not lawful, and that at least a part thereof was 
imposed for tickets for a benefit performance. While it is true 
that section 17 of article 14 of the constitution of the order 
permits the raising “for lodge purposes only of additional con- 
tributions,” and that tickets for a benefit performance do not 
seem to be for a lodge purpose, nevertheless the balance of 
the assessment was the “regular quarterly dues” imposed by 
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section 3, art. 4 of the by-laws of plaintiff’s lodge, and, in order 
to save his rights, plaintiff should at least have tendered the 
amount lawfully due, as was done in Wright vs. Knights of 
Maccabees, 196 N. Y. 391, 397, 89 N. E. 1078, 31 L. R. A. 
(N. S.) 423, 134 Am. St. Rep. 838. 

[3] (2) That the notice addressed to the wife referred to 
no amount as due; but the entire sum was mentioned in the 
notice to the plaintiff. This, however, was in accordance with 
section 3, art. 4, of the by-laws reading :— 

“The regular quarterly dues for male members shall be $4.25; 
female members do not pay any lodge dues.” 

Judgment reversed, and new trial ordered, with costs to ap- 
pellant to abide the event. 

Lehman, J., concurs in result. Seabury, J., dissents. 


————__— 9 @--—_ —__- 


SUPREME COURT OF IOWA. 


NUTTER 
vs. 
DES MOINES LIFE INS. CO.* 


ACTIONS ON POLICIES—ADMISSIBILITY OF EVIDENCE—AP- 
PLICATION FOR REINSTATEMENT—WARRANTY. 


Code, § 1819, requires all life insurance companies to attach to or indorse 
upon every policy issued a true copy of the application or represen- 
tations of the insured made a part of the policy which may affect the 
validity of such policy, and upon reinstatement of a lapsed policy to 
attach to the renewal receipt a copy of all representations made by 
insured on renewal, and that the failure to do so shall preclude the 
insurer from pleading or proving such representations in any action 
upon the policy. An insured to whose applications for two policies 
at different times no representations or warranties were attached, 
on applying for reinstatement, warranted that he was in good health 
and did not use alcoholic liquors to any greater extent than war- 
ranted in the original application. Held, that the warranty contained 
in the application for reinstatement was not admissible. 


(For oe cases, see Insurance, Cent. Dig. §§ 1677, 1680-1685; Dec. Dig. 
54. 


ACTIONS ON POLICIES—CONDITIONS PRECEDENT—SETTING 
ASIDE SURRENDER OF POLICY. 

Where an insured, without mental capacity to judge intelligently of his 
rights thereunder surrendered his policy for its cash value, and it was 
canceled, his beneficiary may maintain an action at law on the policy 
without first bringing an independent action to set aside the sur- 
render and cancellation. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Appeal from District Court, Polk County; Hugh Brennan, 
Judge. 


* Decision rendered, June 25, 1912. 136 N. W. Rep. 8o1. 
Vol. XLI.—89. 
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The facts are stated in the opinion. Affirmed. 


Cxrinton L. Nourse and CasPER SCHENK, both of Des Moines, 
for Appellant. 
BowEN & ALBERSON, of Des Moines, for Appellee. 


SHERWIN, J. 

On the 21st day of September, 1900, the defendant issued an in- 
surance policy on the life of Harry C. Nutter for $1,000 pay- 
able in case of his death to the plaintiff as his beneficiary. This 
policy, No. 28,201, was issued in lieu of a policy, No. 12,244, 
which had been issued to said Nutter by this defendant in 1894, 
and which policy was canceled at the time of the issuance of pol- 
icy No. 28,201 in September, 1900. In September, 1904, Nutter 
failed to pay the annual premium then due on his policy and was 
lapsed thirty days thereafter in accordance with the terms of the 
policy. In November, 1904, he applied in writing for reinstate- 
ment, in which application he warranted that he was in good 
health and that he did not use alcoholic or malt liquors to any 
greater extent than warranted in his original application for in- 
surance. He was reinstated, and at the same time borrowed 
money of the defendant to pay the premium then due, and signed 
a loan agreement for the payment of this money. This amount 
became due September 21, 1905, and, under the written agreement 
between Nutter and the defendant, the defendant had the right 
to cancel the policy in the event of the failure of Nutter to pay 
the amount of the loan. This loan was not paid when it be- 
came due, and later Nutter borrowed an additional sum of the de- 
fendant, for which he executed his promissory note, which finally 
became due September 1, 1906. In August, 1906, Nutter ap- 
plied to the defendant for the surrender of his policy, under the 
terms thereof, for its cash value, and about the 1st of September 
he did surrender said policy and receive from the defendant its 
cash value. Nutter died about the 17th day of September, 1906, 
and the plaintiff, his widow, thereafter brought this action at law 
to recover on the policy so surrendered and canceled. There was 
a judgment for the plaintiff on the verdict of a jury, and the 
defendant appeals. 

The surrender of the policy, under the circumstances narrated, 
was pleaded by the defendant and admitted by the plaintiff. But 
the plaintiff in reply thereto alleged that Harry C. Nutter was 
mentally incapable of making a valid surrender, and because 
thereof, that such attempted surrender was of no effect. The ap- 
pellant contends that neither the negotiations for, nor the final 
surrender of, the policy, involved the making of a new contract ; 
that all that it did amount to was the performance of a contract 
made by the assured and the company when the policy was issued 
in September, 1900, a time when the soundness of mind of Nutter 
was not questioned. And based upon this proposition, the defend- 
ant contends further that, where one party to a contract becomes 
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insane during its performance, his insanity neither suspends nor 
annuls such contract. 

[1] We are of the opinion that the surrender of the policy in- 
volved more than the simple performance of a contract already 
entered into. The assured had an option, which only a sane mind 
could intelligently exercise. He was not bound to surrender his 
policy and receive its then value in lieu of the benefit that its 
continuance in operation might eventually bring to himself, or 
to his estate, or beneficiary. Under the terms of the policy, he 
had at that time the right to do either one of four things: First, 
to continue the policy for the full amount by paying the annual 
premiums provided for therein; second, to borrow from the de- 
fendant company, at 6 per cent interest, the loan value of the 
policy for that year; third, to surrender the policy and take a 
paid-up nonparticipating policy for the amount specified in the 
table of values attached to the policy; fourth, to surrender the 
policy and take the cash value according to the said table of val- 
ues. The choice of rights under the policy involved a knowledge 
of what those rights were, and what the consequence of his 
choice was, and the effect that it would have on him and on those 
dependent on him. The determination of these questions involved 
judgment, discretion, and selection, and we are of the opinion that 
the surrender of the policy would be invalid, if Nutter was at the 
time mentally incapable of understanding the entire matter of 
selection and of exercising the judgment and discretion necessary 
to constitute an intelligent act. Appellant says, however, that if 
it be found that the surrender was a new contract, and that the 
assured was then of unsound mind, there can be no recovery, be- 
cause the surrender was fully executed in the ordinary course of 
business, was fair, reasonable, free from fraud, and the mental 
condition of the assured was not known to the defendant, and the 
parties cannot be put in statu quo. 

[2] Where the parties can be placed in statu quo, it is the 
rule in this state that the contract of an insane person will be set 
aside, notwithstanding the fact that the other contracting party 
may not have known of the disability, and that the entire trans- 
action was fair and free from fraud. Swartwood vs. Chance, 
131 Iowa, 714, 109 N. W. 297; Corbit vs. Smith, 7 Iowa, 60, 71 
Am. Dec. 431; Behrens vs. McKenzie, 23 Iowa, 333, 92 Am. Dec. 
428; Alexander vs. Haskins, 68 Ipwa, 73, 25 N. W. 935. 

[3] Can the parties be placed in statu quo? We think so. 
If the plaintiff is entitled to recover at all, she can only recover the 
amount of the policy, less the amount that the assured had re- 
ceived thereon during his lifetime. The amount of the two loans 
and the surrender value of the policy paid to Nutter were deducted 
from the amount that would otherwise have been due on the pol- 
icy. The claim of the appellant that, if the surrender had not 
been made, it still might have declared a forfeiture for nonpay- 
ment of the loan due September 21, 1905, and for that reason it 
cannot be placed in statu quo, does not seem to us to be sound 
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It had the power, it is true, to declare a forfeiture for such non- 
payment, but it also might waive such power and right, and that 
is what we think it did do. Although the loan was nearly a year 
overdue, no steps had been taken to cancel the policy. On the 
other hand, it was recognized as being in full force and effect, 
and, under such circumstances, we should not indulge the pre- 
sumption that, had there been no surrender, a forfeiture would 
have been declared between the 4th and 17th days of September, 
1906, and without such presumption there is nothing to indicate 
that the defendant is not placed in statu quo by the judgment 
herein. 

[4] In his written application for reinstatement in 1904, the 
assured made the representations to which we have already re- 
ferred, and further stated that he did not then and would not 
thereafter use malt liquors or other alcoholic beverages to any 
greater extent than that warranted in his application for said pol- 
icy. The evidence showed that, beginning some time in the year 
1904, Nutter became an excessive, habitual user of intoxicating 
liquors, and that such condition continued until the time of his 
death. No representations or warranties were attached to the 
applications for either of the policies Nos. 12,244 and 28,201. 
The defendant offered in evidence the application made for re- 
instatement in 1904; but the court refused to receive it for the 
reason that no copy of the representations or warranties of the 
assured specific enough to meet the requirements of section 1819 
of the Code was attached to the policy named, or to the certificate 
of renewal, and no defense could be interposed by the company 
on these grounds. As we have already seen, no representations 
or warranties were attached to either of the policies in question, 
and it is evident that the warranties contained in the exhibits 
offered herein are not specific enough to meet the requirements of 
section 1819. No specific representations or warranties were set 
forth in the written application for reinstatement, or attached to 
the certificate of renewal. All that the assured stated on the sub- 
ject was that he did not then in 1904, nor would he thereafter, 
use malt liquors or other alcoholic beverages to any greater ex- 
tent than that warranted in his application for his original policy. 
The purpose of section 1819, as declared by this court, is to re- 
quire all representations and warranties to be attached to the 
policy so that all parts of the eontract. may be together, and that 
the assured may be at all times in possession of the evidence of 
his contract. Johnson vs. Insurance Co., 105 Iowa, 273, 75 N. 
W. 101. We think the exhibits were properly excluded. 

[5] Appellant further contends that this action at law cannot be 
maintained until after the surrender of the policy and its cancel- 
lation have been set aside. Our own cases cited by the appellant 
do not seem to reach or decide this question, and we know of 
none which hold that such an independent action must first be 
prosecuted to a successful termination. 

[6] There was a disaffirmance of the act of surrender by a 
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party having capacity to disaffirm the acts of the deceased. An 
insane person, acting through his guardian or personal represent- 
ative, can disaffirm and avoid his contract. 2 Page on Contracts, 
§ 899; Whitcomb vs. Hardy, 73 Minn. 285, 76 N. W. 29; Beasley 
vs. Beasley, 180 Ill. 163, 54 N. E. 187; Louisville, etc., Ry. Co. 
vs. Heer, 135 Ind. 591, 35 N. E. 556. 

[7] Finally, it is said that the verdict is the result of passion 
and prejudice, and should,not be allowed to stand. Were the 
writer hereof called upon to determine from the evidence pre- 
sented in the record whether the assured was, at the time of sur- 
rendering the policy, mentally incapable of so doing, there would 
be no hesitancy in determining that he knew precisely what he 
was doing. But there was a conflict in the evidence as to whether 
the mental faculties of the assured had been so seriously impaired 
by the use of intoxicating liquors as to render him incapable of 
understanding and appreciating the business he then had in hand, 
and we are agreed that there is sufficient evidence, showing mental 
unsoundness at that time, to take the case to the jury. We can- 
not say, therefore, that the verdict is the result of passion or prej- 
udice. 

We reach the conclusion that the judgment must be affirmed, 
and it is so ordered. See Searles vs. Life Ins. Co., 148 Iowa, 
65, 126 N. W. 801, 29 L. R. A. (N. S.) 405. 

Affirmed. 


SUPREME COURT OF ARKANSAS. 


SOVEREIGN CAMP WOODMEN OF THE WORLD 
US. 
HALL.* 


MUTUAL BENEFIT CERTIFICATE— DELIVERY — QUESTION 
FOR JURY. 


In an action on a mutual benefit certificate, evidence held to require sub- 

mission to the jury of the question whether the certificate was de- 

* livered to and accepted by the insured prior to his death so as to be- 
come a completed contract. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


aie: staat CERTIFICATE—ASSESSMENTS—PAY MENT 
An insurance certificate having been executed April 18, 1910, but having 
remained in the possession of the camp clerk until some time in 
July, 1910, after insured died on June Ist preceding, a receipt for 
monthly assessment dated May 21, 1910, was some evidence of the pay- 
ment of an assessment prior to insured’s death, though the camp 


* Decision rendered, May 27, 1912. 148 S. W. Rep. 526. 
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clerk testified that on June 3, 1910, after insured’s death and funeral, 
insured’s brother paid the assessment and at his suggestion the re- 
ceipt was antedated. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


MUTUAL BENEFIT CERTIFICATE— PAYMENT OF ASSESS- 
MENTS. 

Where defendant claimed that the insurance certificate sued on had not 
been delivered, nor a monthly assessment paid before insured’s death 
as required by defendant’s constitution 4nd by-laws, an instruction that 
if insured in person, or through another for him, did not make pay- 
ment of the current assessment, then matured, on or before June 1 
1910, he was suspended, and the jury should find for defendant, un- 
less they further found that such payment was made to and received 
by the local camp subsequent to that date, and, if payment was so re- 
ceived, it would be binding on the defendant, was erroneous, since, 
under a provision of the association’s constitution that the officers 
of any subordinate lodge should not have power to waive any of the 
provisions of the constitution and by-laws, such officers had no 
authority to receive assessments, for which members were in default, 
after their death. 

~ — cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 

724. 


MUTUAL BENEFIT SOCIETIES—CONSTITUTION AND BY- 
LAWS—NOTICE. 

A person wishing to become a member of a mutual benefit society is pre- 
sumed to have made himself acquainted with the constitution and 
by-laws of the order, and to know the limitations and the powers 
of its lodge officers and subordinate bodies contained therein. 

(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. §$ 695.) 


MUTUAL BENEFIT SOCIETIES— SUBORDINATE LODGES — 
CONSTITUTION AND BY-LAWS—WAIVER. 

While the relation of subordinate lodges to the supreme body of a benefit 
society is that of principal and agent as to some transactions, and the 
general rules of agency in such matters apply to agents of all kinds 
of insurance companies, yet the officers of subordinate lodges of a 
mutual benefit society have no authority to waive the provisions of 
its by-laws and constitution relating to the substance of the contract 
between a member and the society. 

“ roe cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 

724. 


MUTUAL BENEFIT SOCIETY—CONSTITUTION AND BY-LAWS. 

The constitution and by-laws of a fraternal beneficial society are a part 
of the contract of insurance between the society and the member, 
especially where the application signed by him provided that it, as well 
as the constitution and by-laws, should form the basis and be a part 
of such contract. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


MUTUAL BENEFIT CERTIFICATE—CONSTITUTION AND BY- 
LAWS—REQUIREMENTS—WAIVER. 


Where the constitution and by-laws of a mutual benefit society provided 
that liability should not begin to run until one or more advance 
monthly assessments had been paid by the applicant, and that no 
saloon-keeper, bartender, or person engaged in retailing intoxicating 
liquors as a beverage should obtain insurance, such provisions con- 
stituted the very basis of the contract of insurance between the mem- 
ber and the society, and could not be waived by a subordinate camp 
or officer, especially in view of a further provision that no officer of 
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any subordinate camp and no subordinate camp had the right to waive 
or change any condition or law of the order on which its beneficial 
certificates were issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868, 1935, 1937; 
Dec. «Dig. §§ 724, 771.) 


MUTUAL BENEFIT SOCIETY—ASSESSMENT—PAYMENT BE- 
FORE DEATH. 

Where the constitution and by-laws of a mutual benefit society provided 
that insurance should not begin until one or more monthly assess- 
ments had been paid, etc., no liability attached under insured’s cer- 
tificate unless at least one assessment had been paid prior to insured’s 
death; no officer being authorized to receive payment thereafter. 


(For other cases, see Insurance, Cent. Dig. § 1857; Dec. Dig. § 721.) 


MUTUAL BENEFIT SOCIETY—INITIATION OF MEMBERS. 


Where the constitution and by-laws of a mutual benefit society provided 
that the contract of insurance should not be effective until insured 
had been obligated or initiated by the camp or an authorized deputy 
in due form into the order, and that the clerk of the local camp should 
not deliver the certificate to the applicant or receipt for payment of 
the monthly advance assessment until the applicant had been duly ob- 
ligated and initiated, the fact that insured’s certificate was delivered 
to him in his lifetime, and that he paid an advance monthly assess- 
ment, constituted some evidence that he had been duly obligated and 
initiated into the order. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


MUTUAL BENEFIT SOCIETY—EXAMINING PHYSICIAN — 
AGENCY—KNOWLEDGE. 

Though the examining physician of a mutual benefit society is the so- 
ciety’s agent in taking the answers made in the medical examination, 
and his knowledge at the time of the falsity of any statement made 
therein will be the knowledge of the insurer and will estop it to take ad- 
vantage of any false answers in the medical examination, to forfeit 
the policy, the society was not charged with knowledge of the falsity 
of any statement contained in the answers of assured, outside of the 
medical examination, with reference to the nature of his business, and 
hence the fact that the medical examiner_had knowledge, at the time 
he examined insured, that he had falsely stated his occupation to be 
that of a farmer, when in fact he was a saloon-keeper, and therefore 
not entitled to membership under the society’s by-laws, did not estop 
the society from relying on such misrepresentation as a defense to the 
certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 


MUTUAL BENEFIT SOCIETY—DENIAL OF LIABILITY — 
GROUNDS—EFFECT. 


Where a mutual benefit society, at the time it denied liability on the sole 
ground that deceased had made a false statement as to his health, 
had no knowledge that he had also misrepresented his occupation, 
and did not know that at the time he applied for membership he was 
a saloon-keeper and therefore ineligible, the fact that the society 
based its refusal to pay on the misrepresentation as to health did not 
estop it from thereafter denying liability because of misrepresentation 
as to occupation. 


sags other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
724.) 
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Appeal from Circuit Court, Poinsett County; W.. J. Driver, 
Judge. 

Action by Etta May Hall against the Sovereign Camp Wood- 
ment of the World. Judgment for plaintiff, and defendant 
appeals. Reversed and dismissed. 


BRADSHAW, RHOTEN & HELM, of Little Rock, and ArtTHUR 
H. Burnerr, for Appellant. 
J. T. Coston, of Osceola, for Appellee. 


FRAUENTHAL, J. 

This is an action instituted by Etta May Hall to recover upon 
a certificate of insurance, which she alleged was executed upon 
the life of her husband and in which she is named as beneficiary. 
The appellant is a mutual benefit association, and it resisted 
recovery upon the ground that the alleged certificate was not 
executed and delivered in accordance with the constitution and 
by-laws of the order and, for that reason, never became effective 
as a contract ; and also because the assured had, in his application 
for the insurance and in his medical examination, made false 
warranties, which avoided the certificate in the event it had been 
duly executed and become effective. The order consisted of a 
supreme body, known as the “Sovereign Camp,” which issues 
certificates of insurance, and of numerous subordinate camps 
or lodges, one of which is located at Fisher. On April 8, 1910, 
C. H. Hall, the husband of appellee, made written application for 
membership in the order and for the issuance of a certificate of in- 
surance. In accordance with the constitution and by-laws of the 
order, his application was balloted upon by the local camp or 
lodge at Fisher and was approved. ‘Thereafter, a medical 
examination was made of the applicant by the camp _physi- 
cian. In the written application he stated: “My occupation 
is, farmer. * * * JI am = oneither, directly or in- 
directly, engaged in any of the following prohibited occupations: 
* * * Saloon-keeper, bartender, nor engaged in retailing 
of intoxicating liquors as a beverage, nor employed in making, 
compounding, distilling, rectifying, or brewing of malt, spirit- 
uous, vinous, or intoxicating liquors, or in the business of distrib- 
uting or delivering of the same.” In his medical examination, 
he made the following answers to the following questions: “Do 
you now use wines, spirits, or malt liquors?” to which he an- 
swered, “No.” “Were you ever intoxicated?” to which he an- 
swered, “No.” In the application he warranted the truth of 
these statements made both in the application and in the medi- 
cal examination, and agreed that the liability of the Sovereign 
Camp for the payment of benefits should not begin until after 
the application and medical examination had been duly approved 
and accepted and certificate issued and personally delivered to 
him while in good health, “and until I shall have been obligated 
in due form and all the requirements of section 58 of the con- 
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stitution of said order have been complied with.” Section 58 of 
the constitution provides that the liability of the Sovereign Camp 
for the payment of benefits on the death of a member shall not 
begin until after his application shall have been accepted and 
certificate issued, and he shall have: “First, paid all entrance 
fees; second, paid one or more advance monthly payment of 
assessments and dues known as Sovereign Camp fund, also signed 
his certificate and acceptance slip attached thereto; third, paid 
the physician for medical examination; fourth, been obligated 
or introduced by the camp or by authorized deputy in due form; 
fifth, had delivered to him, in person, his beneficiary certificate 
while in good health.” 

In the certificate sued on it was provided that the articles of 
incorporation, the constitution and laws of the order, the ap- 
plication for membership, and the medical examination should 
constitute the contract between the order and the member. It 
also provided that it was issued in consideration of the rep- 
resentations, warranties, and agreements made by the applicant, 
and that there should be no liability under the certificate until 
all of the requirements named in said section 58 of the constitu- 
tion should be complied with. One of the articles of the con- 
stitution and by-laws provided that saloon-keepers, bartenders, 
and persons engaged in the retailing of intoxicating liquors 
should not be admitted to the order. Another article provided 
that: “No officer, employee, or agent of the Sovereign Camp, 
or of any camp, has the power, right, or authority to waive any 
of the conditions upon which the beneficiary certificates are is- 
sued, or to change, vary, or waive any of the provisions of this 
constitution, or of these by-laws.” 

The application and medical examination were thereafter for- 
warded to appellant at its home office at Omaha, Neb., and the 
certificate of insurance was executed by appellant’s supreme offi- 
cers on April 18, 1910, and sent by mail to the clerk of the local 
camp at Fisher; but the exact date of its receipt by him does 
not appear from the testimony. It does, however, appear that the 
clerk of the local camp retained the certificate in his possession 
until some time in July, 1910, when he mailed it to appellee. 
The applicant, C. H. Hall, died on June 1, 1910. There is a 
conflict in the testimony as to whether or not he signed the 
certificate and acceptance slip attached thereto as provided by 
the laws of the order and the certificate, and there is also a 
conflict in the testimony as to whether or not he paid the first 
or any monthly advance payment of assessment and dues as 
required by such constitution and the certificate. The clerk of 
the local camp testified that on June 3, 1910, and after the death 
and funeral of said Hall, his brother came to him and signed the 
name of C. H. Hall to the certificate and acceptance slip, and at 
the same time paid to him a monthly assessment, for which he ex- 
ecuted a receipt, and at the suggestion of said brother antedated 
said receipt to May 31, 1910. It is earnestly insisted by counsel 
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for appellant that this testimony shows conclusively that the cer- 
tificate was never delivered to and accepted by said Hall in his 
lifetime, and that no payment of assessment and dues was made 
prior to his death. It is urged on that account that, under the 
terms of the certificate and laws of the order, no contract of in- 
surance was executed and no liability was incurred by the Sover- 
eign Camp. 

[1] We are of the opinion, however, that the testimony of the 
appellee, that the signature attached to the certificate was that of 
her husband, was some evidence that the certificate was delivered 
to and accepted by Hall prior to his death, and that the jury 
might have inferred therefrom that it was thereafter left by him 
in the custody of the clerk of the camp for safe-keeping. 

[2] We are also of the opinion that the fact that the receipt 
for the payment of the monthly assessment was dated May 31, 
1910, was some evidence from which the-jury were warranted in 
finding that the assessment was actually paid at that time, awl 
therefore prior to Hall’s death. 

[3] On this issue, however, the court instructed the jury that 
it was the duty of said Hall to pay the assessment on or before 
the 1st day of June, 1910, and that if they found from the evi- 
dence that said Hall, in person or through another for him, did 
not make payment of such assessment on or before, June 1, 1910, 
then and in that event he was suspended, and they should find for 
defendant, “unless you further find that such payment of said 
assessment was made to and received by Red Oak Camp No. 3} 
subsequent to said June 1, 1910, which payment would be bind- 
ing upon defendant, and in which event you should find for plain- 
tiff on this issue.”’ This instruction, we think, was erroneous. 

[4] The rule, we think, is well settled that a person wishing to 
become a member of a mutual benefit society is supposed to have 
made himself acquainted with the constitution and by-laws of the 
order and to know the limitations on the powers of its lodge of- 
ficers and subordinate bodies which are contained in said consti- 
tution and by-laws. 1 Bacon on Benefit Societies & Life Insur- 
ance, § 157. 

[5] It has been held, it is true, that the relation of the sub- 
ordinate lodges to the supreme body of a benefit society is re- 
garded in some transactions as that of agency, and that the gen- 
eral rules of agency in such matters apply to agents of all kinds 
of insurance companies—mutual benefit associations as well as 
stock companies. 3 Cooley’s Briefs on Law of Insurance, 2495. 
But it is well settled by the weight of authority that the officers 
and subordinate lodges of a mutual benefit association have no 
authority to waive the provisions of its by-laws and constitution 
which relate to the substance of the contract between the appli- 
cant and the association. 

In the case of Borgraefe vs. Knights of Honor, 22 Mo. App 
127, in speaking of the character of the agency and the extent of 
the authority of the subordinate lodges of a mutual benefit order, 
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Judge Thompson said: “The subordinate lodges are, no doubt, 
the agents of the supreme lodge in dealings with the members for 
many purposes, and in those cases where the subordinate lodges 
act through their ministerial officers, and where the latter act 
in conformity with the rules governing the lodges and the order, 
these officers may become pro hac vice the agents of the sub- 
ordinate lodges. But it is not shown to us that these officers are 
anywhere endowed with power to set aside the rules of the order, 
or that the subordinate lodges are endowed with such faculty. 
On the other hand, it is perceived, by the provision of the laws 
of the order above quoted, that no grand lodge has power even to 
alter or amend the laws governing the subordinate lodges. The 
doctrine of waiver, which is often appealed to prevent forfeitures 
in case of policies of insurance, has no application to the for- 
feitures of membership in these orders. The laws and rules gov- 
erning the different branches of such an order are in the nature 
of contracts among all the members.” See, also, to the same 
effect, 1 Bacon on Benefit Societies & Life Insurance, § 147; 3 
Cooley’s Briefs on the Law of Insurance, 2496; McCoy vs. Ro- 
man Catholic Mutual Ins. Co., 152 Mass. 272, 25 N. E. 289; 
Swett vs. Citizens’ Relief Society, 78 Me. 541, 7 Atl. 394; Royal 
Highlanders vs. Scovill, 66 Neb. 213, 92 N. W. 206, 4 L. R. A. 
(N. S.) 421. 

[6] It has been repeatedly held that the constitution and by- 
laws of a fraternal and beneficial society become a part of the 
contract of the applicant, and this is especially so where the ap- 
plication signed by him, as in the case at bar, provides that it, as 
well as the constitution and by-laws, shall form the basis and a 
part of the contract of insurance. This principle has been ap- 
proved by this court in the cases of Woodmen of the World vs. 
Jackson, 80 Ark. 419, 97 S. W. 673, and Supreme Lodge K. & 
L. of H. vs. Johnson, 81 Ark. 512, 99 &. W. 834. The result of 
these holdings is that compliance with tne essential terms of the 
constitution and by-laws of a fraternal association is a necessary 
prerequisite to a valid and binding contract of insurance. 

[7] In the case at bar the constitution and by-laws of the order 
expressly provided that the liability of appellant should not be- 
gin until one or more advance monthly payments of assessment 
had been made by the applicant. It was also provided that no 
one engaged in the occupation of a saloon-keeper, bartender, or in 
the retailing of intoxicating liquors as a beverage should be per- 
mitted to become a member of the order or to obtain insurance 
in this order. These requirements not only related to the sub- 
stance, but were the very basis, of the contract of insurance 
issued by this association. By one of the laws of the order it 
is further provided that no officer of any subordinate camp, and 
no subordinate camp, had the right or authority to waive any con- 
dition or law of the order upon or under which the beneficiary 
certificates of this order are issued, or to change, vary, or waive 
any of the provisions of its constitution and by-laws. 
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[8] Before there could be, therefore, any liability under this 
contract, it was necessary that it should have been effective and 
binding prior to the death of Hall. A payment made after his 
death could not make such contract effective unless the person 
receiving it was empowered and authorized to do so by the body 
upon whom the liability was attempted to be fixed, and was au- 
thorized, therefore, to waive this provision of the constitution. 
A subordinate lodge of this order did not have the power and 
authority to do this under the evidence adduced in this case. 
Mutual Life Ins. Co. vs. Sinclair (Ky.) 71 S. W. 853; Ormond 
vs. Fidelity Life Association, 96 N. C. 158, 1 S. E. 796. 

[9] And for the same reason we are of the opinion that, before 
the contract of insurance could be effective and tlie certificate 
binding on appellant, it was necessary for the applicant to be ob- 
ligated or initiated, by a camp or authorized deputy, in due form 
into the order. This was made a condition precedent to the ex- 
ecution of the contract of insurance. In the case of Supreme 
Lodge of K. & L. of H. vs. Johnson, supra, it was held that the 
requirement in a by-law of a benefit society that an applicant shall 
be initiated before liability for his death shall accrue was not 
only essential to make the contract of insurance binding, but that 
it could not be waived by the election of such applicant by the 
subordinate lodge as a member of the order and his election to 
office in the local lodge. 

Appellant asked the court to instruct the jury, in substance, that 
if C. H. Hall had not been obligated or initiated into the local 
camp, they should find for the defendant. The constitution and 
by-laws of the order provided that the clerk of the local camp 
should not deliver the certificate to the applicant, or receipt for 
the payment to the applicant, or receipt for the payment of the 
monthly advance assessment, until the applicant was duly obligated 
and initiated in the order. The fact, if it be a fact, that the cer- 
tificate was delivered to Hall in his lifetime, and that he paid the 
assessment, was some evidence, we think, from which it could, 
be inferred that he was obligated and initiated into the order. 
There was evidence on the part of the appellant tending to show 
that he was not initiated or obligated in the order. This, there- 
fore, made a disputed question of fact which it was the province 
of the jury to determine under proper instructions. The court 
should have given the above instruction requested by appellant 
on this issue. 

It is urged by counsel for appellant that the court erred in re- 
fusing to give the following instruction: “If you find from the 
testimony in this case that, at the time Charles Henry Hall made 
application for membership in the defendant order, he was en- 
gaged in business as a saloon-keeper, bartender, or in the retailing 
of intoxicating liquors as a beverage, it will be your duty to find 
for defendant.” 

In this application Hall stated that he was a farmer, and that 
he was not engaged either as a saloon-keeper, bartender, or in the 
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retailing of intoxicating liquors as a beverage, and therein war- 
ranted the truth of this statement. ‘The testimony conclusively 
shows, in fact it is conceded by the appellee, that at the time he 
made this application Hall was, and had been for some time prior 
thereto, engaged in the business of retailing intoxicating liquors 
as a beverage. As before stated, it was provided by the consti- 
tution and by-laws of this order that one engaged in this occupa- 
tion was not permitted to become a member of the order or to 
receive insurance. The warranted statement that Hall was not 
engaged in this occupation was the very basis of the contract and 
issuance of the certificate of insurance. Neither the. subordinate 
lodge, nor its individual members, were the agents of the appel- 
lant with authority to waive any forfeiture of the certificate re- 
sulting from the falsity of this warranty. The subordinate lodge 
and its members did not have the power to waive any warranty 
made by Hall in his application. See cases above cited. 

[10] It is urged, however, that the physician who took the 
medical examination was the agent of the appellant and knew the 
falsity of this statement, and on this account the appellant is 
estopped from forfeiting the policy by reason of this false an- 
swer. Reliance for this contention is based upon the case of 
Franklin Life Insurance Co. vs. Galligan, 71 Ark. 295, 73. S. 
W. 102, 100 Am. St. Rep. 73, where it was held (quoting sylla- 
bus) that “knowledge on the part of the examining physician that 
the answers written down by him in an application for a policy 
are false estops the insurance company from forfeiting such pol- 
icy on account of such false answers.” In that case, however, 
the answers were made in the medical examination and related to 
the previous health of the applicant. The examining physician 
to whom the answers were made by the applicant, and who made 
the certificate to the medical examination, knew that such answers 
were false. In that case the court held that the physician was the 
company’s agent in taking the answers made in the medical ex- 
amination, and that his knowledge, at the time, of the falsity of 
any statement made therein, would be the knowledge of the in- 
surer, estopping it from taking advantage of any false answers 
in the medical examination to forfeit the policy. It has been held 
that a medical examiner is regarded as the agent of the com- 
pany issuing the certificate of insurance for which he makes the 
medical examination, and that the company.will be chargeable 
with knowledge of information possessed by him contrary to dis- 
closures made in such medical examination by the applicant; but 
this holding is based upon the ground that the medical examiner 
is the agent of the insurer in taking the answers in the medical 
examination and in making certificate thereto. The medical ex- 
aminer, however, is not the agent of the insurer for anything more 
than what is contained in the medical examination and his cer- 
tificate thereto, and the insurer cannot be charged with any knowl- 
edge of irformation had by him outside of that agency. It has 
thereto been held that: “Notice to the examiner of anything not 
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called for by his certificate, but which is a part of the application 
filled out by the solicitor, is not notice to the company.” 3 Cooley’s 
Briefs on the Law of Insurance, 2528; Leonard vs. State Mutual 
Life Ins. Co., 24 R. L. 7, 51 Atl. 1049, 96 Am. St. Rep. 698. 

In the case at bar the warranted statement of the applicant that 
he was not engaged in the occupation of a saloon-keeper, bar- 
tender, or in retailing intoxicating liquors as a beverage, is made 
in the application and not in the medical examination. This ap- 
plication was signed by the applicant and acted upon by the local 
lodge some time before the medical examination was made, and 
it was separate and distinct from the medical examination. The 
examining physician, as such, had no duty to perform relative to 
the application, and did not in any manner represent the appel- 
lant in making or accepting the application. The application was 
made solely to the local lodge. The knowledge, therefore, of the 
examining physician that any statement made in this application 
was false, was not the knowledge of the appellant. His knowl- 
edge, therefore, did not estop the appellant from setting up the 
falsity of this warranted statement in the application to avoid the 
certificate issued by it thereon. 

It is urged that the appellant is not entitled in this action to set 
up any of the above matters as a defense against the recovery, 
for the reason that when it refused to make payment it based 
its objection upon a different ground. It appears that proof of 
death was sent to appellant at Omaha, and that it denied liability 
and refused to pay upon the sole ground that deceased made a 
false statement relative to his health. This objection to pay 
the loss was contained in a letter written by appellant to the clerk 
of the local camp at Fisher, in January, 1911, which was pre- 
sumably turned over to appellee, who introduced same in evi- 
dence. In that letter appellant stated that Hall made the state- 
ment that he did not have a certain disease and had not con- 
sulted or been attended by a physician during the past five years, 
which it learned was false. The letter continued: “It is there- 
fore the duty of our committee to reject this claim for payment, 
and you will so notify any parties interested.” 

[11] It is contended that because appellant denied liability upon 
one ground, it cannot, when sued, set up as a defense another and 
different objection to paying the loss. It has been held that an 
insurance company, when sued upon a policy, cannot plead as 
defenses against recovery any objections to making payment dif- 
ferent from or additional to those which it stated when it refused 
to pay. 2 Bacon on Benefit Societies & Life Insurance, § 437; 
3 Cooley’s Briefs on the Law of Insurance, 2680. But this doc- 
trine is founded upon the principle that, with a full knowledge of 
all the facts set up in such further or additional defenses, there 
was an intention on the part of the insurer to abandon or not to 
insist upon them; and to permit such defenses to be made would 
operate as a fraud upon the other party. 
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The general proposition is well settled that a denial of liability 
by an insurance company upon one ground may, under certain 
circumstances, operate as a waiver of some other defenses which 
it might have interposed. Thus, a denial of liability may waive 
defects in the proof of loss or excuse the failure to furnish same ; 
or a forfeiture may be waived where the insured has been put to 
expense and labor in making proof of loss, in reliance on the re- 
quirement of the insurer to do so after it has knowledge of facts 
causing such forfeiture. In all other cases the doctrine of waiver 
is but the principle of estoppel. It cannot be invoked unless the 
conduct of the insurer has been such as to induce action or inac- 
tion in reliance thereon, and where it would operate to mislead the 
other party to his injury. Insurance Co. vs. Wolff, 95 U. S. 326, 
24 L. Ed. 387; Wolf vs. District Grand Lodge, 102 Mich. 23, 
60 N. W. 445; National Life, etc., Co. vs. Whitacre, 15 Ind. App. 
506, 43 N. E. 905; Hart vs. Fraternal Alliance, 108 Wis. 490, 
84 N. W. 851. 

In the case at bar it does not appear either that the appellant 
or its supreme officers had any knowledge of the facts set up in 
the defenses above mentioned and now made by it prior to the 
time of writing said letter, or that appellee was induced by the ob- 
jection to paying then made in the letter to act or to refrain from 
any action which did or could operate to her injury. It follows 
that the appellant is not deprived of the right to interpose the de- 
fenses which it has made in this case. 

The appellee therefore is not entitled to recover in this case 
in the event her husband, Charles Henry Hall, the insured, was 
engaged in the occupation of a saloon-keeper, bartender, or in 
the retailing of intoxicating liquors as beverage at the time he 
made application for membership in the appellant’s order. The 
court therefore erred in refusing to give the instruction to that 
effect. 

The judgment must therefore be reversed. The undisputed 
evidence shows, and it is conceded by the appellee, that the in- 
sured, Hall, was engaged in said prohibited occupation at the time 
he made application for membership in the order and for said 
certificate of insurance. On this account this case will not be 
remanded for a new trial, but will be dismissed. 
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KANSAS CITY COURT OF APPEALS. 


Missouri. 


FLOYD 
vs. 


MODERN WOODMEN OF AMERICA* 


STATUTES—FRATERNAL ASSOCIATIONS. 


A fraternal association is exempt from the statutes regulating general in- 
surance companies, so that, in an action on a fraternal certificate, a 
breach of warranty contained in the application though with reference 
to matters of health, not associated with the insured’s death, is never- 
theless a defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


APPLICATION—ACTS OF AGENTS—CONCLUSIVENESS. 

Where the agent of an insurance company, whose duty it is to take the 
application, himself propounds the questions in the application and 
writes the answers, his acts are the acts of the company, so that if the 
applicant makes full answers, and the agent writes down only what he 
conceived to be essential, the company will be estopped to claim a 
breach of warranty as to full and complete answers. 

lee Poeg cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 

724. 
BREACH OF WARRANTY—COMPLETE ANSWERS. 


In an action on a fraternal certificate, evidence that defendant’s exam- 
ining physician took deceased’s application and wrote down his an- 
swers therein, that deceased had told him of his prior complaints and 
ailments, but that the physician said it was not necessary that it would 
be all put down, and himself omitted part of it, was admissible to 
establish an estoppel against defendant to claim a breach of warranty 
as to full and complete answers. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Appeal from Circuit Court, Adair County; Nat M. Shelton, 
Judge. 

Action by Nannie Floyd against the Modern Woodmen of 
America. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

See, also, 137 S. W. 12. 


Beny. D. Smiru, of Keokuk, Iowa, and Cuas. K. Hart, of 
Brookfield, for Appellant. 

CAMPBELL & ELLISON and WeatHeRBY & FRANK, all of 
Kirksville, for Respondent. ; 

ELison, J. 

Plaintiff is the widow of Vernon Floyd, deceased, and is the 
beneficiary in a certificate of life insurance issued to him on the 
24th day of November, 1908. Defendant is a fraternal benefit 


se a a 
* Decision rendered, June 3, 1912. Rehearing denied, June 17, 1912. 
148 S. W. Rep. 178. 
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society, and issued the certificate to Floyd as a member thereof. 
Floyd died in January, 1909, and defendant refused payment of 
the certificate. This action followed, and plaintiff recovered 
judgment in the Circuit Court. 

The defense is based upon answers given by deceased in his 
application for the certificate, which defendant insists were 
false, and thereby invalidated the certificate in plaintiff’s hands 
as beneficiary. The questions to which the answers charged 
to be not full and complete, and therefore false, were whether 
he had ever been treated by a physician within seven years 
prior to the 6th of November, 1908, the date of the application, 
and, if so, to give the names of physicians treating him, ete. 
The answer was, “Yes;” that he had been treated by Dr. Wil- 
cox for smallpox. He likewise answered that he had never 
had rheumatism or disease of the heart; and that a sister had 
died of typhoid fever after five weeks’ illness. Defendant 
insists that all these answers were knowingly false. 

Plaintiff admits the answer to the question of treatment by 
physicians in the past seven years is not full and complete. 
But defendant’s “Deputy Head Consul,” who solicited applica- 
tions for membership, testified that he was present during the 
time that part of the application in question was being put 
in writing; that the answers were written by defendant’s ex- 
amining physician; and that the deceased told of other ail- 
ments than smallpox he had had in the past seven years, such 
as bad colds, bilious attacks, and stomach troubles, but that 
these were termed not serious by defendant’s agent, and that 
it was not worth while to state names of physicians, if any. 

There was testimony in plaintiff’s behalf tending to show that 
deceased’s answers were true as to his never having had rheu- 
matism or disease of the heart. This evidence came from 
persons in a position to know. Some were his employers, who 
had observed him through a series of years as a laboring man, 
engaged in different kinds of work requiring strength and en- 
durance, and they had never heard of his being sick, or observed 
that he was; nor had they heard him complain. The report of 
defendant’s examining physician, giving details of his exami- 
nation, shows deceased to have been a strong man without 
sign of organic disease. Defendant’s soliciting agent went with 
deceased to the examining physician’s office, which was on the 
second floor, and stated that deceased ran up the stairway two 
steps at a time. 

So there was evidence tending strongly to show that de- 
ceased acted with the utmost candor in regard to his sister’s 
death and its cause. He told defendant’s physician he did not 
know the cause of her death, except that he had heard it was 
typhoid fever; that his mother said she thought that was the 
cause of her death; and that he had heard she had consump- 
tion, “but that his mother claimed there was no consumption 
in the family.” Plaintiff, deceased’s widow, testified that she 

Vol. XLI.—90. 
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never heard him complain of rheumatism or heart disease, and 
that she had not detected any sign of such ailments. There was 
also evidence tending to discredit evidence in plaintiff’s behalf. 
On the whole record, there was abundant evidence to sustain 
the verdict, and the judgment must be affirmed, unless there was 
error in the ruling of the trial court. 

[1] Defendant, as a fraternal association, is exempt from 
fhe statute regulating general insurance companies; and, while 
the effect of a warranty in general insurance is much qualifiec 
by the statute, in fraternal companies the warranty contained 
in an application, though in relation to matters of health, not 
associated with the death of the applicant, is binding upon the 
applicant. This is abundantly supported by authorities to be 
found in defendant’s brief. 

[2] But where the agent of the insurance company, whose 
duty it is to take the application, whether it be fraternal or 
general company, himself propounds the questions and writes 
the answers, his acts are the acts of the company. If, therefore, 
the applicant answers the questions truly, and the agent only 
writes down what he calls the important part of what the ap- 
plicant told him, declaring the balance was of no consequence 
and need not be put down, the agent will be held to be the 
company’s agent for the purpose of writing down what was 
necessary to be stated; and it will not be permitted, after the 
applicant’s death and the insurance is demanded, to say that 
there was a breach of warranty as to full and complete an- 
swers. Chotliff vs. Modern Woodmen, 100 Mo. App. 138, 152, 73, 
S. W. 326; Thomas vs. Hartford Fire Ins. Co., 20 Mo. App. 
150. These cases are fully supported by decisions of the Su- 
preme Court therein cited. See, also, Kausal vs. Insurance 
Co., 31 Minn. 17, 16 N. W. 430, 47 Am. Rep. 776. 

[3] The trial court was therefore right in admitting evi- 
dence to show: that defendant’s examining physician took de- 
ceased’s application and wrote down his answers therein, and 
that deceased had told him of his other complaints or ailments, 
but that the physician said it was not necessary that it should 
be put down, and himself omitted it. What we have written 
covers the matter of warranty as to the cause of the death of 
deceased’s sister. 

Principal among the authorities cited by defendant is that 
of Modern Woodmen vs. Angle, 127 Mo. App. 94, 109, 104 S. 
W. 297, 301. The case does not support defendant. It is there 
written, as we have herein stated, that: ‘‘Under the authorities, 
Dr. Crewdson, then acting in the capacity of camp physician, 
was then and there agent of the society, with authority to de- 
termine the materiality of the answers, and waived the society’s 
rights with respect thereto; and therefore, if possessed of the 
facts with respect to all these matters, as he was, he wrote the 
answers as he deemed them material, the insurance society will 
be deemed to have waived its right with respect to the ariswers 
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being literally true in that regard, and is estopped from assert- 
ing their untruth as a breach of the warranties.” 

It is true in that case the certificate of insurance was can- 
celed; but it was for the reason that there was evidence estab- 
lishing that the deceased conclusively wrote the answers as he 
deemed them material matters and did not state the facts to the 
physician, so that he might have an opportunity of judging 
whether it was necessary to be written down. In the case at bar, 
there was evidence, as we have already stated, strongly support- 
ing the theory that deceased did not conceal anything from the 
physician; and, while there was also evidence to the contrary, it 
was a question for the jury to decide. 

The instructions given for plaintiff were in accord with the 
views above stated. They made it plain to the jury that, while 
defendant’s physician, in writing down deceased’s answers, was 
the agent of defendant, yet, if deceased concealed or misrepre- 
sented anything to such physician, there could be no recovery. 
Defendant’s instructions were amended by the court, and prop- 
erly. As asked they, in effect, cut out the propositions of law 
herein stated, and required a verdict for defendant, even 
though its physician was put in possession of all the facts by 
deceased. 

We have found no error in the record, and hence affirm the 
judgment. All concur. 


ST. LOUIS COURT OF APPEALS. 


MIssouRrI. 


BELL 
VS. 


MISSOURI STATE LIFE INS. CO* 


LIFE INSURANCE—POLICY—VALIDITY. 


A provision of a life insurance policy that it should not be effective or 
binding until delivered to and accepted by the insured while in good 
health was valid. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


LIFE INSURANCE—POLICY—WAIVER. 


A provision of a life insurance policy that it should not be effective until 
delivered while the insured was in good health, being for the benefit 
of the insurer, could be waived by it or its agent authorized to do so. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


* Decision rendered, July 2, 1912. Rehearing denied, July 19, 1912. 
149 S. W. Rep. 33. 
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LIFE INSURANCE—POLICY—ACCEPTANCE. 


Where insured paid his full first premium in advance, and directed the 
soliciting agent to deposit the policy in the agent’s safe with insured’s 
other private papers, his act in acquiescing in the policy being de- 
posited in the safe upon being informed of its receipt by the agent was 
a sufficient acceptance under a provision of the policy that it should 
not be effective until accepted by the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 
LIFE INSURANCE—POLICY—ACCEPTANCE—DELIVERY. 


Where a life insurance policy provides that it shall not be effective until 
delivery and acceptance while the insured is in good health, and the 
insurer waives the stipulation as regards delivery, the policy becomes 
= upon its acceptance by the insured, though he is then in bad 
health. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


LIFE INSURANCE—POLICY—WAIVER—RATIFICATION. 


Where the soliciting agent of a life insurance company delivered a policy 
to insured two days after he received injuries from which he died, 
and the insurer, after receiving proofs of death showing the insured 
to have met with the injury before the policy was mailed to the agent, 
delayed several months before offering to return the premium which 
it had received, it thereby ratified the acts of its agent; and the agent’s 
waiver, by such delivery of a provision that the policy should not be 
effective until delivered to the insured while in good health, became the 
waiver of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 
as INSURANCE—POLICY—RATIFICATION OF WAIVER—RE- 
ALL. 


ees the act of the soliciting agent of a life insurance company in waiv- 
ing a stipulation of the policy has been ratified by the insurer, the in- 
surer cannot recall its ratification merely because of a change of 
opinion as to its rights in the premises. 


(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 


Appeal from Circuit Court, Shelby County; Nat. M. Shelton, 
Judge. 

Action by Robert Bell, guardian and curator, against the Mis- 
souri State Life Insurance Company. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


Jones, Jones, Hocker & Davis, of St. Louis, and HUMPHRY 
& Goseg, of Shelbina, for Appellant. 

V. L. Dratn, of Shelbyville, and Jerry M. JEFFRIES, of Mo- 
berly, for Respondent. 

Norronl, J. 

This is a suit on a policy of life insurance. The finding and 
judgment were for plaintiff, and defendant prosecutes the appeal. 
Plaintiff, a minor, sues by her guardian. 

The insured, plaintiff's brother, came to his death at Nogales, 
Ariz., from an injury received while working as a telegraph line- 
man. It appears that on July 17, 1909, the insured, Robert Wil- 
liam Bell, made a written application to defendant for a policy 
of life insurance in the amount of $2,000, payable in event of 
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death to his sister, Ruby Pearl Bell. The application was made 
through defendant’s soliciting agents, Cummings & McIntyre, at 
Nogales, Arizona, to whom the first annual premium of $103.30 
was then in hand paid. The application was forthwith transmitted 
to defendant by mail, and duly received by it at its home office 
in St. Louis, Missouri, July 23, 1909. ‘Two days after transmit- 
ting the application, defendant’s agents deducted their commis- 
sion and forwarded the balance of the first premium to defendant, 
which it received several days before the policy was issued. The 
application for the insurance contained the following stipulation: 
“I agree on behalf of myself and of any person who shall have 
or claim any interest in any policy issued under this application, 
as follows: * * * (7) That the insurance hereby applied for 
shall not take effect unless the premium is paid and the policy 
delivered to and accepted by me during my lifetime and good 
health,” etc. On July 27, 1909, the application having been ap- 
proved and duly accepted, defendant issued the policy here in 
suit, and transmitted it to the state insurance department at Jef- 
ferson City, Missouri, for registration. After its registration and 
return to defendant, the policy was mailed by it on August 4, 
1909, to Cummings & McIntyre, the soliciting agents at Nogales, 
Arizona, for delivery to the insured. At the time of making ap- 
plication therefor, and paying the premium to defendant’s agents, 
the insured instructed them upon its arrival to deposit the policy 
for him in their safe along with other private papers of his kept 
therein. The insured was employed as a lineman in building and 
repairing telegraph lines in the vicinity of Nogales, and his duties 
enforced his absence from that place a considerable portion of the 
time. It is because of this that the arrangement was made for 
defendant’s agents to receive and deposit the policy for him in 
their safe with his other private papers. The policy, having been 
mailed on August 4th by defendant to its agents at Nogales for 
delivery, was received by them on the morning of August 8, 1909. 
On August 6th, or two days before the policy was received by 
Cummings & McIntyre for delivery, a telegraph pole fell upon 
the insured, and inflicted a compound fracture of the thigh. Two 
or three days thereafter blood poison resulted from this injury, 
and the insured died, during the night of August 11th. Defend- 
ant’s soliciting agent, Cummings, who had taken the application, 
testifies that he knew of plaintiff’s injury on the evening of the 
day it was sustained—that is, August 6th—and visited the in- 
sured in the hospital at Nogales the day following, August 7th. 
The same witness testifies that, after the policy arrived, he called 
upon the insured a second time, and informed him that he had 
received the policy and deposited it in the safe. Though the pre- 
mium of $103.30 had been paid by the insured on July 17th, when 
the application for the insurance was made, and had been duly 
transmitted to the company a couple of days thereafter, it ap- 
pears that no tender or offer to repay the same was made to the 
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insured before death by the agent and defendant still retains it. 
Neither was there a suggestion by the agent that the policy was 
to be withheld. The defense rests entirely upon the stipulation, 
above set forth and contained in the application, to the effect that 
the insurance shall not take effect unless the premium is paid and 
the policy delivered to, and accepted by, the insured during his 
lifetime and good health. The case was tried before the court 
without a jury, and the only question for consideration pertains 
to the sufficiency of the evidence to support the judgment for 
plaintiff. 

[1] There can be no doubt that it is competent for the parties 
to stipulate in the application for insurance, as here, that the policy 
shall not be effective or binding until delivered to, and accepted 
by, the insured while in good health and the payment of the first 
premium is made. It is said that a contract of life insurance is 
not complete until the last act necessary to be done by the insured, 
under the conditions of the contract, after acceptance of the ap- 
plication by the company, has been done by him, and the courts 
therefore in proper cases, sustain such agreements which operate 
to postpone the taking effect of the policy until the delivery and 
premium payment while the insured is in good health. See 1 
Bacon, Life Insurance (3d Ed.) § 272; Kilcullen vs. Met. Life 
Ins. Co., 108 Mo. App. 61, 82 S. W. 966; Misselhorn vs. Mut. 
Reserve, etc., Life Ass’n, 30 Mo. App. 589; McGregor vs. Met. 
Life Ins. Co., 143 Ky. 488, 136 S. W. 889. 

[2] But, though such be true, the provision for thus suspending 
the policy, as an effective contract, until the first premium is 
paid and its delivery, while the insured is in good health, is for 
the benefit of the insurer, and obviously may be waived by it or 
by its agent possessing authority with respect to that matter. See 
Rhodus vs. Kansas City, etc., Ins. Co., 156 Mo. App. 281, 137 
S. W. 907. 

[3,4] Though there were no declarations of law given on be- 
half of plaintiff indicating the theory on which the recovery was 
allowed, it is obvious the court proceeded as if defendant had 
waived its right to insist upon the agreement above set forth. 
Upon a consideration of the entire record, it is clear the judgment 
may be sustained on that ground. When we consider that the 
insured paid the full premium, cash in advance, and directed the 
agent to deposit the policy in the safe with other private papers 
belonging to him (the insured) upon its receipt and that he ac- 
quiesced, when informed by the agent the policy had been received 
and thus deposited, no one can doubt that the court was amply 
justified in finding the insured accepted the policy, and this is 
true even though he was not in good health at the time; for, if 
it appears defendant waived so much of the stipulation as re- 
quired the delivery of the policy to the insured while in good 
health, the matter of his acceptance while in good health is there- 
by eliminated from the case, for necessarily delivery on the part 





Life.] Bell vs. Missouri State Life Ins. Co. 1443 


of the insurer must precede the acceptance on the part of the in- 
sured, and the requirement as to suck good health was first 
waived. 

[5] Touching the matter of defendant’s waiver of the re- 
quirement that the policy should be delivered to the insured while 
in good health before it became effective, the following facts 
are relevant, and, when considered together with reasonable in- 
ferences therefrom, abundantly support the judgment. It appears 
the premium of $103.30 had been paid to the agent, Cummings, 
in advance, and less commission, duly transmitted to the company 
long before the policy was issued. The evidence tends to prove, 
and, indeed, establishes beyond peradventure, that the soliciting 
agent, Cummings, was authorized by the defendant to solicit in- 
surance, accept premiums therefor, and deliver policies to the in- 
sured after they were written in the home office of the company. 
The company accepted the premium paid in this instance, issued 
the policy in consideration thereof, and transmitted it to the agents, 
Cummings & McIntyre, for delivery. Though the insured was in- 
jured two days before the policy was received at Nogales, and of 
this the agents were fully advised, for Cummings says he visited 
him in the hospital on the following day, they nevertheless re- 
corded the policy in the books of their office as a consummated 
transaction and deposited it in the safe for plaintiff according to 
his directions. Furthermore, after the policy arrived on the 8th 
of August, Cummings again visited the insured, and informed him 
that his policy had been received and placed in the safe as di- 
rected.. But it is insisted a mere soliciting agent, such as Cum- 
mings, is without authority to waive the condition in the policy 
here relied upon and, for the purposes of the case, the proposition 
may be conceded as true. However, the facts last stated make it 
entirely clear that the agent delivered the policy to the insured 
with full knowledge of all of the facts pertaining to the condi- 
tion of his health, and, if it appears that defendant knowingly 
ratified the agent’s act, the judgment may be sustained, for, as 
before said, it was competent for the company to waive the re- 
quirement that the policy should be delivered during the good 
health of the insured. It appears from the testimony of defend- 
ant’s secretatry that he mailed the policy to Cummings & McIn- 
tyre, the agents, on August 4th, and on August 15th the company 
received notice of the death of the insured, and a request for 
blank proofs of death. The secretary says he mailed such blank 
proofs forthwith to the agents, and the same were executed, re- 
turned to the company, and received by it on September 15, 1909. 
The proofs of death thus received by the company on September 
15th show clearly that the insured came to his death August 11, 
1909, from an injury received on August 6th. From this it was 
obvious the insured was injured before the policy could have 
been delivered in due course of mail. In a letter in evidence, 
signed by defendant’s secretary, and dated January 21, 1910, de- 
fendant substantially admits it was advised by such proofs of 
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death that the insured was not in good health when the policy 
was delivered. No one can doubt that on these facts the circuit 
court was justified in finding defendant was informed on Sep- 
tember 15, 1909, from the revelations contained in the proofs of 
death that the policy was delivered by its agent to the insured 
while not in good health. Furthermore, it appears that though 
the insured died on the 11th of August, Cummings, the agent, 
retained the policy in his safe until the following November, when 
he mailed it to the company at its request. During all of that 
time the company retained the premium, and, indeed, made no 
effort to repay it until January 21st of the following year, when its 
secretary wrote a letter to the father of the insured to the effect 
that the company would refund the premium if an administrator 
were appointed to receive it. Just what knowledge the officers 
of defendant company acquired during the several months it re- 
tained the premium and before offering to return it on January 
21, 1910, in addition to that which it had from the proofs of death 
September 15, 1909, concerning the condition of the insured at 
the time the policy was deposited in the safe for him by Cum- 
mings, does not appear. But enough is disclosed to show that 
there was correspondence between the agent, Cummings, and the 
secretary of the company, touching the matter, even before the 
policy was returned to the company at its request in November. 
Under the advice of defendant’s counsel, its secretary, a witness, 
declined to state anything concerning the contents of this cor- 
respondence with the agent, Cummings, during the interval. 
From this conduct of the witness and the fact that defendant re- 
quested the return of the policy to it in November, together with 
the other facts and circumstances above pointed out, it was com- 
petent for the court to infer defendant’s managing officers pos- 
sessed full knowledge of all the facts for several months before 
it offered to return the premium and thereby ratified the acts of 
its agent. See Kelly vs. St. Louis Mut. Life Ins. Co., 3 Mo. App. 
554- 

In view of the other facts in evidence and the evasive conduct of 
defendant’s secretary, the court was amply justified in holding that 
defendant, by its managing officers, waived the condition in the 
insurance contract now relied upon through retaining the pre- 
mium with full knowledge of the facts and that it was not until 
November, or three months after the death of the insured, and 
two months after the proofs of death were received, when the 
policy was returned at its request, that defendant decided upon 
another course—that is, to contest its payment. 

[6] It is certain that a waiver once attached or a ratification 
once had may not be recalled by a mere change of opinion about 
one’s rights in the premises. Ball vs. Royal Ins. Co., 129 Mo. 
App. 34, 107 S. W. 1097. 

The judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 
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SUPREME COURT OF TEXAS. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED STATES 
US. 


ELLIS.* 


FORFEITURES—WAIVER—ACTS CONSTITUTING. 


Insured holding a policy, the premiums of which were payable March 24th 
and which contained a provision that it would be forfeited if premiums 
were not paid when due, but also providing for thirty days’ grace 
asked a loan on the policy for the purpose of paying premiums and 
was informed on April roth that the matter had been taken up with 
the home office. On April 25th the superintendent of the company’s 
loan department wrote that no loan could be made unless three years’ 
premium had been paid, and that it was therefore necessary that the 
premium be paid up to the following March 24th. On May oth the 
cashier wrote insured to the. same effect. Insured was shot on May 
11th and died the following day without paying the premium or taking 
any further action to procure the loan. Held, that this was sufficient 
evidence to support the jury’s finding that the forfeiture of the policy 
for nonpayment of the premium had been waived by the company’s 
action in recognizing the policy as still a valid policy on which a loan 
could be made. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


FORFEITURE—NONPAYMENT OF PREMIUM. 


When an insurance policy provides that it shall be forfeited for nonpay- 
ment of premiums before a stipulated date, time is of the essence of 
the contract and the failure to so pay terminates it ipso facto without 
further action by the company, but such provision, being for the benefit 
of the company, may be waived. 

(For other cases, see Insurance, Cent. Dig. §§ 941, 801, 895-904; Dec. Dig. 
§§ 372, 349.) 


FORFEITURE—WAIVER. 


The forfeiture of an insurance policy for nonpayment of a premium is 
waived without any agreement to that effect by negotiations or trans- 
actions with the insured after knowledge of the forfeiture by which 
the insurer recognizes the continued validity of the policy or does 
acts based thereon. 

—- on) cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

388. 


FORFEITURE—WAIVER. 


Where an insurance company’s offer of a loan on a policy for the pur- 
pose of paying a premium, made after the policy had lapsed by reason 
of nonpayment, was a repetition of an offer made before the policy 
lapsed, and contained no condition that the provision of the policy 
relative to reinstatement after a lapse, by furnishing a certificate of 
good health, should be complied with, it could not be construed as 
made on that condition and therefore as not recognizing the validity 
of the policy. 

(For other cases, see Insurance, Cent Dig. §§ 1026-1040, 1057; Dec. Dig. 
§ 388.) 


* Decision rendered, June 5, 1912, 147 S. W. Rep. 1152. 
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FORFEITURE—WAIVER. 


Whether an insurance company waives the forfeiture of a policy for non- 
payment of a premium does not depend on anything the insured does 
or on whether he was misled, but solely on what the company does; 
a waiver not being necessarily based on a new agreement supported 
by a consideration or based on an estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 941-046; Dec. Dig. § 371.) 


FORFEITURE—WAIVER—EFFECT. 


A waiver by an insurance company of a forfeiture of the policy for non- 
payment of premiums by an offer of a loan with which to pay the 
premiums is operative for a reasonable time thereafter during which 
insured may adjust the premium and during which time the policy is 
in force. 

a —_ cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

388.) 


FORFEITURE—WAIVER—AUTHORITY TO WAIVE. 


Where the superintendent of a department of an insurance company at its 
home office wrote the cashier at a local agency stating the conditions 
on which a loan would be made with which to pay premiums on a 
policy which had lapsed for nonpayment, and the cashier wrote in- 
sured to the same effect, in determining whether a forfeiture was 
waived, the cashier’s offer to insured should be considered as the act of 
the superintendent. 

“ = cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

388.) 


FORFEITURE—WAIVER—AUTHORITY TO WAIVE. 


Although an insurance policy provides that its provisions cannot be varied 
except by specified officers, the act of the superintendent of a de- 
partment of the company at its home office to whom matters relating 
to loans are referred and whose instructions are observed by agents 
in offering a loan on a policy with which to pay a premium, made after 
the policy had lapsed for nonpayment, was the act of the company and 
constituted a waiver of the forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Error to Court of Civil Appeals, Third Supreme Judicial Dis- 
trict. 

Action by Amanda M. Ellis against the Equitable Life As- 
surance Society of the United States. Judgment for plaintiff 
was affirmed by the Court of Civil Appeals (137 S. W. 184), 


and defendant brings error. Affirmed. 


Ocpen, Brooks & Napter, of San Antonio, for Plaintiff in 
Error. 

ALEXANDER GRAVES, of Lexmgton, JNo. C. SuLLIvAN, of San 
Antonio, and Jas. H. Rosertson and Rosertson & ROBERTSON, 


all of Austin, for Defendant in Error. 
PHILLIPS, J. 


This was a suit in the trial court by Amanda M. Ellis 
against the Equitable Life Assurance Society of the United 
States to recover upon a policy of life insurance in the sum of 
$25,000 issued by the defendant upon the life of Caswell G. 
Ellis on April 16, 1904; the annual premium upon which ma- 
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tured on March 24th of each year. Ellis was shot on May 11, 
1906, and died from his wound the following day. The an- 
nual premium which matured on March 24, 1906, had not been 
paid. The policy contained the following provision: “This 
policy shall lapse and together with all premiums paid thereon 
shall forfeit to the society on the nonpayment of any premium 
when due,” which, in connection with Ellis’s failure to pay 
the premium due March 24, 1906, was pleaded by the company 
as a bar to recovery. The plaintiff met this defense with a 
plea to the effect that by a course of negotiation had by the 
company with Ellis concerning this premium and its payment 
that continued down to and including May. 9, 1906, which will 
be referred to hereafter, the forfeiture of the policy under the 
foregoing provision had been waived by the company. The 
issue of waiver was resolved in favor of the plaintiff in the trial 
court by the verdict of the jury, and the judgment of that court 
has been affirmed by the Court of Civil Appeals. 

[1] The principal question presented to us is whether there 
is any evidence in the record that supports the jury’s finding 
upon this issue; the other being a similar question with re- 
spect to the authority of the agents of the company to bind it 
by their conduct, which is the dependence in the case of the 
plaintiff upon the main issue. 

This policy payable to his mother, and another of like 
amount payable to his wife, were originally issued to Ellis by 
the company through its general agents at San Antonio, Tex., 
Marks & Plummer. During 1905, W. H. Bourke was the 
cashier of the company at San Antonio in the office of Marks 
& Plummer. During 1906 James H. Wyman was such cashier 
at Austin in the office of R. H. Baker, the general manager of 
the company at that time for the larger part of the state of 
Texas. The contract between the company and Marks & Plum- 
mer provided that the company should have the right to appoint 
a cashier for their office and business, and it is to be inferred 
that Bourke served as cashier in the San Antonio office under 
such appointment or employment. Wyman served as cashier 
at Austin under direct employment by the company. As cash- 
iers in these respective offices Bourke and Wyman attended to 
the collection of premiums. The cashier always handled loans 
on policies in the Austin office. In 1906 Gerald F. Brophy was 
the company’s superintendent of its extension and loar depart- 
ment in its general offices in the city of New York. In the 
conduct of the business of the Austin office, applications for 
loans upon policies and for extensions in the payment of pre- 
miums were referred by that office to the superintendent of the 
extension and loan department who gave instructions with ref- 
erence thereto to the cashier, which were acted upon by him. 

In addition to the provision above noted, the policy contained 
the following provisions: “(1) Grace in the payment of pre- 
miums. Should default be made at any time hereafter in the 
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payment of any premium due upon this policy as herein pro- 
vided, the society will waive such default and accept the pay- 
ment of said premium, provided the amount thereof, with in- 
terest thereon at 5 per cent per annum from the date of de- 
fault, be tendered to it within thirty days after such default.” 
“V. Reinstatement. Should this policy lapse by reason of the 
nonpayment of any premium, it may be reinstated at any time 
upon the assured furnishing evidence of good health satisfac- 
tory to the society, and the payment of. all arrears and any in- 
debtedness to the society under this contract existing at the 
date of lapse, with interest thereon at 5 per cent per annum.” 
“XIV. Policy and application the entire contract. This policy 
and the application therefor, taken together, constitute the en- 
tire contract, which cannot be varied except in writing by one 
of the following executive officers of the society, at its home 
office in New York, viz., the president, one of the vice-presi- 
dents, the secretary, the assistant secretary, the comptroller, 
the actuary, the assistant actuary, the treasurer, the auditor, the 
associate auditor, the recorder, the registrar or the assistant 
registrar.” 

While under the policy, as will be observed from one of the 
provisions above quoted, a grace period of thirty days after the 
default in the payment of the premium that matured March 24, 
1906, could have been availed of by Ellis as a matter of right, 
he did not make the payment within such period, and the 
policy thereupon lapsed according to its terms. A _ further 
period of thirty days was provided in the policy, as will be also 
noted, not of grace, but within which by permission of the 
company the policy might be reinstated even after lapse through 
a failure to pay any premium, upon evidence of good health 
satisfactory to the company being furnished, and the payment 
of all arrears and any indebtedness with interest; but nothing 
was done by Ellis to invoke a reinstatement of the pol'cy under 
this provision, and no reference to it appears to have been made 
in any of the negotiations between him and Wyman, the cashier 
of the Austin office, after the default in the payment of the pre- 
mium due March 24, 1906, had occurred. 

The question before us upon the issue of waiver must be de- 
termined solely by the conduct of the company, or its agents 
acting within the scope of their authority, in relation to the 
1906 premium, but, as evincing the company’s attitude toward 
this risk and as we view it, a purpose to maintain this insurance 
in force even at some breach of its rules and some sacrifice of 
its general policy, its action, through its cashier Bourke, in re- 
spect to the 1905 premium may be looked to as helpful to a clear 
grasp of the issue and not without influence in its true solution. 
When that premium matured, the company first granted an ex- 
tension to August 22, 1905, upon Ellis’s payment of the cost 
of the term rate for that period. Ellis did not meet the bal- 
ance of the premium due at this new maturity, however. But 
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on a subsequent date, after he had notified Bourke that he 
would transfer his insurance to another company unless he 
was permitted to pay as he had proposed the amount required 
for another extension, he was granted such further extension or 
a reinstatement of both policies, contrary to the rules of the 
company but pursuant to its instructions, as a special conces- 
sion, according to Bourke’s statement in one of his letters, 
whereby both policies were extended in force to December 22, 
1905. Neither did he make the payment required and due on 
or by this last-named date. He only remitted it on that date 
by mail from his home. It was not possible for the remittance 
to have been received at the San Antonio office, to which it was 
sent, until the next day at least, but it was nevertheless ac- 
cepted and duly applied by the company without protest so far 
as is disclosed by the record. 

We will here summarize what occurred with respect to the 
1906 premium. A written notice that that premium would be 
due on March 24, 1906, was received by Ellis on February 16, 
1906, containing the following clause: “Unless the premium 
then due shall be paid to said society or to the duly appointed 
agent or person authorized to collect such premium by or be- 
fore the day it falls due, the policy and all payments thereon 
will be forfeited and void.” While the letter is not set forth in 
the record, it appears from a letter of Wyman as cashier to 
Ellis of April 3, 1906, that on March 3cth Ellis had written a 
letter to Baker, the general manager, making application for a 
loan on both his policies. This reply of Wyman inclosed a loan 
agreement to be duly executed, stated that the loan value of 
each policy was $575, and notified Ellis that a remittance by him 
of $356.50 would be necessary to complete the transaction; 
it being evident that the loan applied for by Ellis was for the 
purpose of paying the premiums on both policies that matured 
March 24th. Ellis replied to Wyman’s letter on April 5th. He 
stated that he thought there must be some mistake about the 
matter; that he wanted the date of payments set up just nine 
months—that is, from March 24th to December 24th—and de- 
sired to make the payment in such way as. would bring that 
about; that the loan value of $575 of each of the policies, as 
stated by Wyman, was in excess of the amount of the premi- 
ums for the nine months period; and that the amount of the 
cash payment requested by Wyman and the loan value of the 
policies would be $57 in excess of the year’s premium. He 
requested that the matter be gone over again and that he be 
further advised. He wrote Wyman on April 11th referring to 
the previous correspondence and stating that he had received 
no reply to his letter. Wyman wrote him on the 12th of April 
inclosing a copy of his letter of the 3d of April. Ellis ac- 
knowledged receipt of this letter on April 15th advising that 
he had received Wyman’s original letter of April 3d and had 
replied to it, which he supposed Wyman had not received, and 
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he inclosed a copy of his reply to Wyman’s letter of April 3d. 
Wyman acknowledged receipt of this letter on April 16th stat- 
ing that he had not received Ellis’s letter of April 5th. He ad- 
vised that the transaction would have to be arranged as stated 
in the previous letter, as a loan on the policies could not be made 
unless the premiums were paid for three full years. Ellis re- 
plied to this letter on April 18th saying, in effect, that he could 
not understand why it was necessary for him to pay nearly 
$400 more than he wanted, which he was not prepared to do in 
view of the fact that the policies had a loan value of $150 in 
excess of the amount of the loan he desired, evidently referring 
to the cost of carrying the policies to December 24th, that is 
for nine months; that the proposal of Wyman would still 
make the premiums fall due on March 24th, the very thing he 
desired to get away from. He expressed his willingness to 
execute his note secured by the policies for the amount of the 
premiums from March 24th to December 24th with 5 per cent 
interest, and requested an early reply. 

While Wyman had twice theretofore written Ellis that it 
would be necessary for the full yearly premium to be paid com- 
pleting the payment in full of three annual premiums in order 
for the loan to be obtained on April 19th, in reply to Elis’s 
letter of April 18th, he advised him that he was taking the mat- 
ter up with the home office and would write him as soon as he 
received reply. In this letter he called Ellis’s attention to the 
fact that his thirty days of grace under the policies expired the 
following Tuesday, and that, in order for him to be fully pro- 
tected, he should sign an inclosed request for extension of thirty 
days and should remit $61 to cover the term rate for that time, 
which he stated would be held in the Austin office in suspense 
until the matter was adjusted. It appears that Ellis did not re- 
ply to this letter, and on May 1st Wyman wrote him another 
letter stating that he had heard nothing from him; that, as he 
had previously advised, he had written the home office in ref- 
erence to the loan; and that the company could not at that 
time grant a loan unless the premiums were paid carrying the 
policies in force until March 24, 1907. He further expressed 
the hope that Ellis would remit the amount necessary to com- 
plete the transaction, and, inasmuch as the premiums were then 
past due, it would be necessary for him to add 5 per cent in- 
terest to the premiums from March 24th, the date of their ma- 
turity. He requested a reply by return mail. Ellis replied to 
this letter under date of May 2d as follows: “I fully note the 
contents of yours of the Ist, which is about what I expected.” 
The next and last letter in the correspondence between Wy- 
man and Ellis, as shown by the record, was the following : 
“Austin, May 9, 1906. Mr. C. G. Ellis, Sartartia, Tex.—Dear 
Sir: Your letter of the 5th inst. has been forwarded to me 
from San Antonio, as you will see by the inclosed envelope. I 
am sorry I did not make the matter plain to you in reference 
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to the loan on your policies. You will see by referring to the 
policies themselves that three full years’ premiums must be 
paid before a loan can be obtained. That is the reason why we 
are compelled to ask you for a remittance to complete the loan 
transaction. We cannot grant \ou a loan on the policies to pay 
the premiums for nine months; it is necessary to pay the pre- 
miums carrying policies in force from March, 1906, to March, 
1907, in order to secure the loan. In other words, we cannot 
make you a loan on the policies unless the premiums for three 
years are paid. The society is willing to lend you $1,159 on the 
policies to apply towards the payment of premiums due a 
short time ago. Very truly yours, [Signed] James H. Wyman, 
Cashier.” 

If Ellis wrote Wyman a letter bearing date of May 5th, 
which is apparently referred to in the above letter, it does not 
appear in the record. It is urged by the company that this 
reference was to Ellis’s letter o: April 5th, which ha, been al- 
ready noted, but which it appears Wyman replied to on April 
16th, acknowledging receipt of a copy of it, and stating that 
he had not received the original. In connection with Wyman’s 
letter to Ellis of April 19th, in which it was stated that he was 
taking up the matter of the loan with the home office, it ap- 
pears that Wyman on the same date wrote Brophy at New 
York, the superintendent of the company’s loan and extension 
department, in reference to the loan, though the letter is not 
shown in the record. On April 25th, Brophy replied to Wy- 
man as follows: “New York, April 25, 1906. Mr. James H. 
Wyman, Austin, Tex.—Dear Sir: Your letter of the 19th inst., 
in regard to policies Nos. 1324813 and 1324814, Ellis, is re- 
ceived and carefully noted. We find that these policies were 
issued in March, 1904, so that-only two full years’ premiums 
have been paid on each. We could not, therefore, consider the 
matter of a loan unless premiums are paid for another full 
year on each policy, thereby completing the three years’ pay- 
ments which must be made before the contracts become entitled 
to any surrender value. Much as we would like to assist you 
in retaining this business on the books, we are unable to ex- 
tend the desired aid in this instance for the reasons above ex- 
plained. Provided that premiums are paid to March 24, 1907, 
a loan for $575 could be granted on the security of each con- 
tract; in fact, it would not be necessary for Mr. Ellis to actu- 
ally pay these premiums in order to obtain the loans. It is pos- 
sible for us, as you are aware, to complete the loans, applying 
the proceeds in payment of the premiums, but we cannot un- 
dertake these transactions unless the balance required to close 
the deal is forwarded to us together with the policies and neces- 
sary loan agreements. Regretting our inability to serve you, 
we remain, very truly yours, G. F. Brophy, Superintendent.” 

Wyman’s letter to Ellis of May 9th, above set out, was evi- 
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dently written pursuant to Brophy’s letter to him, as it prof- 
fered to make Ellis the loan in the same terms as Brophy ex- 
pressed it. It was for all practical purposes but a repetition to 
Ellis of Brophy’s letter, amounting in effect to a direct proposal 
to Ellis from the company’s superintendent of the loan and ex- 
tension department to make the loan, and it may be regarded as 
expressly authorized by that official of the company. 

The thirty days of grace within which Ellis could, as a mat- 
ter of right, have prevented a lapse of the policy by the payment 
of the premium expired April 23d. Brophy’s letter was writ- 
ten April 25th, two days after the policy according to its terms 
had lapsed, as Brophy must have known. The case is there- 
fore resolved into one where, with a policy lapsed and forfeited 
according to its provisions, a general officer of the company of 
Brophy’s rank and authority proposes to make a loan to the 
assured to enable him to pay the accrued premium, with the 
policy as the sole security, and affording security to the com- 
pany only because it would possess a loan value of $575 upon 
the payment of $178.25, which proposal is communicated by 
mail by an accredited local representative, in line with his du- 
ties, to the insured two days before he is wounded and three 
days before his death, and doubtless only received by him on 
the day he was shot; and the effect of such action is to be 
weighed and determined accordingly. 

[2] The law plainly is that, when a policy of insurance pro- 
vides the premium shall be paid on or before a stipulated day 
or the policy shall become forfeited and void, time becomes of 
the very essence of the contract, and a failure to so pay the 
premium determines it, but concurrent with this principle is 
always the qualification that this is so unless there be a waiver 
or estoppel. We fully subscribe to the doctrine that in such 
cases the forfeiture occurs ipso facto, and no act of the com- 
pany need be done either to declare it or enforce it. But of 
equal force and dignity is the further fundamental principle that 
a provision for forfeiture for nonpayment of premiums when 
due is for the benefit of the insurer and may be waived by it. 
No act need be done to declare the forfeiture, but some act 
may be done that will waive it, is the comprehensive rule 
wherein both principles are blended and harmonized so that 
rights shall be preserved and hardship may be averted. The 
law is not unmindful that the nature of men is such that not 
always do they stand unyielding and relentless in the asser- 
tion of their rights. It will not hesitate to enforce them, even 
in hard cases and in the face of a harsh consequence, but it 
never discourages a generous impulse or imposes a restraint 
upon magnanimous conduct. Those chapters in the ancient an- 
nals of the law that are marked with the rigor and severity of 
a strict application of the doctrine of forfeitures are not the 
proudest in our history, and have inspired no tribute from the 
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enlightened thought of a more tolerant time. And it is not to 
be wondered that in the humane progress of the law the doc- 
trine of waiver, as applied to forfeitures, soon grew up and 
has become established as a fundamental principle. While it 
is a maxim that forfeitures are odious, the law is not eager 
to relieve against them; it takes no initiative; and in itself 
presents no remedy against the contract the parties have them- 
selves made. But it is not, and should not be, slow to give ef- 
fect to conduct reasonably indicative of an intention to forego 
the advantage of a forfeiture and relinquish its result. 

[3] Hence the holding that it will seize upon slight circum- 
stances as evidence of such intention, and the further settled 
rule that in our opinion controls this case that a waiver of the 
forfeiture of a policy of insurance will result in the absence of 
any agreement to that effect, from negotiations or transactions 
with the insured, after knowledge of the forfeiture, by which 
the insurer recognizes the continued validity of the policy or 
does acts based thereon. Joyce on Ins. § 1353; Titus vs. In- 
surance Co., 81 N. Y. 419; Hollis vs. State Ins. Co., 65 Iowa, 
454, 21 N. W. 774. 

Applying this established rule to the facts of this case, it 
cannot be doubted that the letter of May 9, 1906, written to 
Ellis by Wyman, the cashier of the company’s Austin office, 
following and pursuant to Brophy’s letter to him, affords suffi- 
cient evidence upon the issue of waiver to support the jury’s 
determination of that issue in favor of the plaintiff in the case. 
At the time of both Brophy’s letter to Wyman of April 25, 1906, 
and Wyman’s letter to Ellis of May 9, 1906, as we have before 
stated, the period of grace provided in the policy had expired. 
By its own terms it was a lapsed policy and subject to revival 
only through the means of the other provision in it with ref- 
erence to reinstatement, under which, as a matter of concession 
by the company, it might have been reinstated by Ellis’s fur- 
nishing evidence of goi-d health satisfactory to the company and 
his payment of all arrears and indebtedness due it with interest, 
which would have been tantamount to the issuance of new in- 
surance. 

As such reinstatement was purely optional with the com- 
pany at the time these letters were written, Ellis stood divested 
of any right under the contract that he could have enforced, and 
the continuance of his insurance was dependent entirely upon 
the will or disposition of the company. With this as his posi- 
tion and such the status of his insurance, we find the company 
through these agents on May 9, 1906, again proffering to make 
him a loan upon his policies whereby the premium might be 
cared for as it had theretofore offered to do. The security that 
it proposed to take for the loan was only that afforded by the 
policies themselves. If recognized and treated as existing and 
valid policies, they were capable of possessing a certain present 

Vol. XLI.—91. 





1454 Insurance Law Journal Vol. 41. — [Sept., 1912. 


loan value and would attain such value upon the payment be- 
fore stated. If they were forfeited policies in the eyes of the 
company, they were without any validity and could not be made 
to possess any value for any purpose unless their reinstatement 
was first accomplished which was not proposed or even sug- 
gested. It is unbelievable that this company would have been 
offering to make a loan and take as security for it something 
that it recognized and held to be defunct and void and incapa- 
ble of possessing any value. It is more reasonable, as well as 
more consistent with its previous attitude toward the insurance 
and its previous conduct in relation to it, to believe that in re- 
peating this offer on May 9, 1906, it recognized the policies as 
still valid and therefore convertible into a loan value, and that, 
notwithstanding their lapse according to their terms and the 
accrual of the forfeiture, it desired to be understood as willing 
to forego its right of forfeiture and continue the policies in 
force as security for its loan and as protection upon Ellis’s life. 

If this action amounted to recognition upon the part of the 
company of the continued validity of the policies or was equiva- 
lent to an act based thereon, it was legitimate evidence of waiver. 
If the proposal to make the loan at such a time and under such 
circumstances was not in recognition by the company that the 
policies still possessed life and virtue, its action must be re- 
garded as without reason and barren of any purpose. The con- 
clusion is inevitable that it was a recognition of the continued 
validity of the policy in this suit and we so hold. 

[4] It is urged by the learned counsel for the company that 
this proposal to make the loan and all offers made by Wyman 
after April 23, 1906, the expiration of the period of grace pro- 
vided in the policy, must be construed as having relation to a 
reinstatement of the policy under the reinstatement provision, 
and as having been made on condition that Ellis would comply 
with that provision by furnishing evidence of good health sat- 
isfactory to the company. But this would attach a condition 
that the proposal itself did not impose. There is no suggestion 
in either letter written by Wyman to Ellis after April 23, 1906, 
that Ellis would first have to comply with that provision or that 
the policy would first have to be reinstated under it. In neither 
letter is there any reference at all to that provision. Nor in 
Brophy’s letter is there any such suggestion or reference. The 
proposal was absolutely unconditional except with respect to 
the payment by Ellis of the amount required “to complete the 
transaction,” and is not open to other construction. 

The identical offer had been made before the expiration of 
the period of grace and before the policy had lapsed, and in 
the renewed offer of May 9th there is nothing to indicate that 
the status of the policy in the estimate of the company was in 
any respect different from its status during the period of grace. 
It was then recognized by the company as an existing policy, 
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and, as the letter precludes the view that the attitude of the com- 
pany toward it had undergone any change, it must be held that 
on May 9th the company still recognized it as an existing policy. 

[5] It was forcibly emphasized in argument by counsel that 
Ellis was at no time misled by the company, and, although the 
company was endeavoring in this negotiation to provide a way 
for the continuance of the insurance, at no time did he comply 
with any of its proposals, but at all times refused to act upon 
any of them. That he was‘not misled at any stage of the nego- 
tiation would be a conclusive argument were the question be- 
fore us merely one of estoppel. But the question here is one of 
waiver, and it was not necessary for Ellis to have been misled 
for a waiver of the forfeiture to be accomplished. The issue 
of waiver is not to be determined by what Ellis did or omitted to 
do. It should be considered only in the light of what the com- 
pany did. Ellis had no power to waive the forfeiture, and his 
conduct or mental condition could have had no probative force 
upon the question as to what the company did or intended to 
do, or upon the effect to be given its action. It alone had the 
power to waive. Its action alone could constitute a waiver. 
Waiver is essentially unilateral in its character; it results as a 
legal consequence from some act or conduct of the party against 
whom it operates; no act of the party in whose favor it is made 
is necessary to complete it. It need not be founded upon a new 
agreement or be supported by a consideration, nor is it essen- 
tial that it be based upon an estoppel. It is certainly true that 
this insurance would not have continued in force indefinitely 
without Ellis’s payment of the premium or its adjustment in 
some manner satisfactory to the company, but it cannot be 
doubted that he was entitled to a reasonable time after his re- 
ceipt of the letter of May 9th within which to either pay the 
premium or adjust it in the way the letter proposed. If he had 
failed to do so within such time, the right still inhered in the 
company to declare and enforce the forfeiture notwithstanding 
it had theretofore waived it. 

[6] The waiver was completed by the act or conduct of the 
company that constituted it. It was operative for a reasonable 
time thereafter, and during such period, within which Ellis had 
the right to avail himself of it and adjust the premium in the 
manner proposed, the policy would be considered as existing 
and in force. 

But it seems to us that additional force and effect are given 
to the conduct of the company, and particularly to its act in 
again proposing to make the loan in the letter of May 9th, by 
the very refusal theretofore of Ellis to comply with any of its 
former offers. It showed that the company did not accept 
what it here characterizes as a stubborn refusal by Ellis to 
accept its previous offers, but in the face of such refusal it con- 
tinued its tender of the loan with the policies as security. . It is 
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hardly in position to invoke in aid of its defense Ellis’s refusal 
to accede to the terms of its previous offers when hard upon his 
failure to adjust the premium as it had theretofore proposed, and 
with knowledge of that fact clearly in its possession and only 
recently renewed, it again on May 9th repeated its proposal to 
make the loan upon the policies on the same terms that it is 
said Ellis had theretofore rejected. What the company now 
relies upon as perverseness on Ellis’s part only serves to em- 
phasize its own action in the face of it. That under such cir- 
cumstances it renewed its offer to make a loan upon the policies 
only tends to more strongly evidence a desire upon its own 
part to maintain the insurance in force and to more clearly in- 
dicate that it did not consider the policies were void, but was 
withholding its right to enforce the forfeiture in order that 
they might be continued in force for the purpose of affording 
security for the loan. 

An unanswerable test of the whole question is: If Ellis 
within a reasonable time after his receipt of the letter of May 
9th had made the remittance requested and delivered his note 
with the policies as security as proposed, would the company 
have accepted such adjustment in full settlement of the pre- 
mium? ‘That it would have done so it seems to us is plain from 
the very terms of Brophy’s and Wyman’s letters. It is fair to 
infer that it would have done what it had just said it was 
willing to do. And both letters stated that it was willing to 
complete the transaction in this way and upon these terms. As 
the question of waiver is to be determined by the company’s 
conduct and not by any failure of Ellis to act in the premises, if 
the company would have so accepted the proposed payment and 
note within a reasonable time after May 9th in settlement of 
the premium, that the transaction was not so completed by 
Ellis did not relieve its act of its force as an affirmative evi- 
dence of waiver, or at least as tending to establish it. Under 
any view it cannot be said that Ellis had reasonable opportunity 
to act upon the offer as thus renewed in the letter of May 9th, 
for he was shot on the day it was doubtless received, and died 
the next day. At the time of his death the offer of the com- 
pany to accept this policy as security for a loan sufficient to 
cover the premium upon Ellis’s payment of $178.25 was still 
an open one, and, if it was, the policy cannot be said to have 
been forfeited and void. 

[7, 8] That the evidence was sufficient to show authority in 
Wyman to make the proposal contained in the letter of May 
9th is, in our opinion, also clear. Brophy’s letter of April 25th 
fully authorized Wyman’s letter of May 9th, and the latter 
may be considered as Brophy’s act as we have above stated. 
Brophy was the superintendent of the department of the com- 
pany at its home office that dealt with the extension of pre- 
miums and loans upon policies. Such matters were referred 
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to him; his instructions upon them were observed by local 
agents; and his act must be held as that of the company. The 
limitation in the policy that it could not be varied excepi by 
certain officials other than Brophy was not conclusive. In- 
surance Co. vs. Lee, 73 Tex. 646, 11 S. W. 1024. 

The case has commanded and has received our earnest and 
careful consideration. It involves a large amount which this 
company should not be required to pay if this policy was not 
in force at the time of the death of the insured. It is clearly 
liable, however, under its contract if it had waived the for- 
feiture. Our decision upon the question only gives that effect 
to its own acts that in our opinion the law plainly imparts to 
them. The trial court has resolved the issue. There was evi- 
dence adduced that supports its judgment, and it should stand. 

The judgment of the District Court and that of the Court of 
Civil Appeals is accordingly affirmed. 

Dibrell J., being disqualified, did not sit in the case or partici- 
pate in its decision. 


RODELL vs. RELIEF DEPARTMENT OF CHICAGO, 
B.& Q. R. CO.* 


(Supreme Court of Minnesota.) 


MUTUAL BENEFIT INSURANCE—VALIDITY OF PROVISIONS. 


Plaintiffs deceased husband held a membership certificate in the relief 
department of defendant, under which, in the event of his death, de- 
fendant agreed to pay a certain sum to plaintiff. The husband was 
injured while in defendant’s employ as engineer, running a train en- 
gaged i in interstate commerce between a point in Wisconsin and a point 
in Illinois. He received his injuries in Illinois and died there. The 
certificate provided that no money thereunder should become due till 
all claims against defendant arising out of his death should be released. 
Held, that plaintiff is entitled to recover, without furnishing defendant 
with release from the personal representative of her deceased husband, 
since, under the act of Congress known as the “Employer’s Liability 
Act,” approved April 22, 1908 (35 Stat. 66, c. 140, § 5 [U. S. Comp. 
St. Supp. 1911, p. 1324]), the terms of the membership certificate to 
the extent that the same provided for releases from all claims on ac- 
count of wrongful death are void. 


— oes cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
3 797. 


* Decision rendered, July 12, 1912. 137 N. W. Rep. 174. Syllabus by 
the Court. 
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WALKER vs. UNITED ORDER OF THE GOLDEN 
STAR, Inc.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL ORDER—REINSTATEMENT—PAYMENT OF AS- 
SESSMENT. 


Where there was nothing in the by-laws and rules of a fraternal in- 
surance order, or in the certificate of insurance, to prevent the col- 
lector of assessments from paying the assessment of the insured, a 
payment by her of his assessment reinstated his insurance. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


FRATERNAL ORDER—REINSTATEMENT. 

Where the condition for reinstatement of a member, suspended from a 
fraternal insurance order for nonpayment of assessment, was merely 
the payment of the assessment, and did not require the member to be 
in good health, insured was entitled to reinstatement upon his assess- 
ment being paid, though at the time of such payment he was suffering 
from an injury which later caused his death. 


(For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 
* Decision rendered, June 18, 1912. 98 N. E. Rep. 1039. 


FOG 


WAYLAND vs. WESTERN LIFE INDEMNITY CoO.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE INSURANCE—ASSESSMENT—LEGALITY. 

Where, under the constitution and by-laws of an assessment life insurance 
company which also did an “old line” insurance business, it was pro- 
vided that no assessments should be levied so long as the money 
in the death fund would pay the maximum losses in full, an assess- 
ment to meet a deficiency in such fund which would not have existed 
but “i the unauthorized payment of “old line” losses out of it was 
illegal. 

(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 


LIFE INSURANCE—FORFEITURE. 
No forfeiture of membership in an assessment life insurance company 
arises from omission to pay an illegal assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 
LIFE INSURANCE—RIGHT TO ASSESS. 


The right of an assessment life insurance company to assess is strictly 
construed, and can be exercised only when the conditions prescribed 
in the contract of insurance exist. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 


LIFE INSURANCE—ABANDONMENT. 


An assessment life insurance company deliberately levied an illegal assess- 
ment which prompted the assured to write a letter inquiring as to the 
solvency of the company, to which the company replied notifying 


* Decision rendered, June 17, 1912. 148 S. W. Rep. 626. 
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him that, unless he paid the assessment, his insurance would be 
canceled. Thereafter the assured remained silent, and paid neither 
the legal assessment or any subsequent assessment, and the company 
declared the policy forfeited, and sent him no notices of subsequent 
legal assessments. Held, that the silence of the assured, coupled 
with a failure to pay or tender payment of subsequent legal as- 
sessments, was not an abandonment of his rights. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 
362.) 


LIFE INSURANCE—ABANDONMENT. 

The test of abandonment of rights under a life insurance policy is the 
existence of an intent to abandon, and the presumption is against 
such intent. 


(Foe other cases see, Insurance, Cent. Dig §§ 1555, 1645-1668; Dec. Dig. 
646.) 


“LIFE INSURANCE POLICY.” 


A life insurance policy is not a contract of indemnity, but is a contract 
to pay money upon the death of the assured in consideration of certain 
payments made during his life. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4154-4156; vol. 
8, p. 7707.) 

LIFE INSURANCE—CONTRACT—TERMINATION. 


A life insurance contract continues in force during the life of the assured, 
and can be terminated before his death and against his will only by 
his breach of some obligation imposed upon him by its terms. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


LIFE INSURANCE—UNLAWFUL ASSESSMENTS. 


Members of an assessment life insurance company who pay unlawful 
assessments are not entitled to any more consideration than those 
who do not pay so much assessments. 


(For other cases, see Insurance, Cent Dig. §§ 925-930; Dec. Dig. § 362.) 
LIFE INSURANCE—AMOUNT OF RECOVERY—DEDUCTIONS— 
UNPAID PREMIUMS. 


Where a beneficiary recovers upon a life insurance policy on which the 
assured has failed to pay lawful assessment premiums, such premiums 
will be deducted from the amount of recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 523.) 
Ellison, J., dissenting. 


0 


JOHNSON vs. HARTFORD LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE INSURANCE—ASSESSMENTS—VALIDITY. 

Where the contract of insurance between an assessment life insurance 
company and its policyholders was that a certain part of the 
assessment should go to the safety fund, and that when such fund 
exceeded a certain amount the excess should be applied to future dues 


* Decision rendered, June 17, 1912. 148 S. W. Rep. 631. 
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and assessments, but the company created other and unauthorized funds 
from the assessments, an assessment levied while the total of such 
funds exceeded the contract limit was illegal. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig § 191.) 


LIFE INSURANCE—RECOVERY—QUESTION FOR JURY. 


Where a verified report filed by an assessment life insurance company 
with the Secretary of State and in evidence showed that its funds 
exceeded the limit beyond which the excess was required to be 
applied to the payment of assessments, and where the company’s pres- 
ident in his oral testimony contradicted the report and stated that 
there was no excess, the question of the correctness of the report 
and consequent invalidity of the assessment was for the jury in a 
beneficiary's action wherein the company relied on forfeiture for 
nonpayment of an assessment. 


~~ cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
.) 


LIFE INSURANCE—BURDEN OF PROOF—LEGALITY OF AS- 
SESSMENT. 


Where, in a beneficiary’s action against an assessment life insurance com- 
pany, the defendant claimed a forfeiture of the policy for non-payment 
of an assessment, the burden was upon the defendant to prove that 
the assessment was necessary, and levied in a manner prescribed in the 
contract, and not excessive. 

— _ cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 

46. 


FORFEITURES—PRESUMPTIONS. 
The law abhors forfeitures, and the courts indulge in no presumptions 
to aid them. 


7e. other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
40. ) 


LIFE INSURANCE—DEFENSE—FORFEITURE 


Where, in a beneficiary’s action against an assessment life insurance com- 
pany, the company defended on the ground of forfeiture for nonpay- 
ment of an assessment and thereby elected to stand upon the strict 
letter of the insurance contract, it could not relieve itself from the result 
of the validity of the assessment by showing that the assessment 
was necessary to the maintenance of a surplus in the mortuary fund 
for the prompt payment of future losses, where the insurance contract 
expressly provided that no such assessments should be levied except 
for the payment of matured losses; and it was immaterial whether 
this condition in the insurance contract was unreasonable. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 


LIFE INSURANCE—ABANDONMENT. 

The silence of assured and his failure to tender subsequent legal assess- 
ments, after he failed to pay an illegal assessment and after the assess- 
ment life insurance company declared his insurance forfeited, was 
not an abandonment of his rights, although he asked and secured an 
extension of time for the payment of the illegal assessment. 

(For other cases, see Insurance, Cent. Dig. §§ 925-030; Dec. Dig. § 362.) 

Ellision, J., dissenting. 
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MEINHARDT vs. MEINHARDT.* 
(Court of Appeals of Maryland.) 


FRATERNAL INSURANCE—BENEFICIARIES—“WIDOW.” 


Under Code Pub. Gen. Laws 1904, art 23, § 210, which provides that fraternal 
insurance benefits are payable only to the “widow,” etc., one with 
whom a member lived illicitly for ten years on separation from his 
wife, who survived him, is not entitled to the benefits, though 
designated as wife in the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig § 770.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7457-7459.) 


FRATERNAL INSURANCE—BENEFICIARIES—ESTOPPEL. 


Under Code Pub. Gen. Laws 1904, art. 23, § 210, which provides that 
fraternal insurance benefits are payable only to the “widow,” etc. a 
fraternal insurance society is not estopped to deny the right of one 
who lived illicitly with an insured member to the proceeds of the cer- 
tificate, because it received dues from the member, where it did 
not know until after his death that she was not his lawful wife. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 
770.) 
FRATERNAL INSURANCE—BENEFICIARIES—ELIGIBILITY. 


Where the classes of persons to whom fraternal insurance proceeds may 
be paid are prescribed by statute or charter, neither the society nor 
a member, nor both, can divert benefits to any other class. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 
770.) 


MUTUAL OR CO-OPERATIVE ESURANCE Teer ee 
ELIGIBILITY. 


Life insurance in a company operating on the mutual or co-operative plan 
may be made payable to one with whom insured lived illicitly on 
separation from his wife, though the beneficiary be designated as 
Bronce J as well as by name, and though the lawful wife survives 
insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. 
Dig. § 769.) 


FRATERNAL INSURANCE—ILLEGALLY DESIGNATED BENE- 
FICIARY—DISPOSITION OF PROCEEDS. 


Under Code Pub. Gen. Laws 1904, art. 23, § 210, which provides that 
fraternal insurance benefits shall be paid only to the widow, etc., 
where proceeds of a certificate are claimed by the member’s lawful 
widow from whom he was separated and by a women with whom 
he had lived illicitly, and who was designated as his “wife” in the 
certificate, and the proceeds are deposited in court by the society 
under interpleader, to be paid to either woman, as the court may 
determine the proceeds should be awarded to the lawful widow in 
the absence of some by-law or rule of the society to the contrary. 


“— — cases, see Insurance, Cent. Dig §§ 1967-1972, 1980; Dec. Dig. 
793. 


* Decision rendered, Feb. 2, 1912. 83 Atl. Rep. 715. 
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MODERN WOODMEN OF AMERICA vs. JONES. 
(No. 7,606.) * 
(Appellate Court of Indiana, Division No. 2.) 


FRATERNAL INSURANCE—DEFENSE—N ONPAYMENT OF 
DUES—CONDITIONS PRECEDENT. 


A fraternal beneficiary society may not defend an action on a certificate 
on the ground that a payment of dues was made too late, without 
showing that it had refused to accept the payment, had offered to 
return it to the beneficiary, and had kept the tender good by bringing 
the amount into court. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


* Decision rendered, June 24, 1912. 148 S. W. Rep. 1016. 
—————— 9 e@- 


KNIGHTS OF MACCABEES vs. ANDERSON.* 


(Supreme Court of Arkansas.) 


FRATERNAL INSURANCE—QUESTIONS IN APPLICATION-- 
CONSTRUCTION. 


Questions in an application for a life policy, “Have you at any time used 
alcoholics * * * to excess? What is your daily consumption 
of wines, spirits, or malt liquors?” refer to the -habitual use of intox- 
icants at the time of the application, and not to an occasional or ex- 
ceptional use. 


(For “ cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 

FRATERNAL INSURANCE—DAMAGES AND ATTORNEYS’ FEES 
—STATUTES—APPLICABILITY. 


Acts 1905, p. 307, imposing damages and attorneys’ fees on insurance 
companies under enumerated conditions, applies only to fire, life, 
health, and accident insurance companies, and does not apply to a 
fraternal beneficial association. 


(For other cases, see Insurance, Cent. Dig. § 1803; Dec. Dig. § 800.) 
* Decision rendered, June 27, 1912. 98 N. E. Rep. 1006. 


CITIZENS’ NAT. LIFE INS. CO. er av. vs. MORRIS.* 
(Supreme Court of Arkansas.) 


WAIVER—FORFEITURE FOR NONPAYMENT OF PREMIUMS. 
Indulgence upon a few occasions, on the part of an insurer in extending 
ae aeatees acess caer ere ccc adel teeter A 


* Decision rendered, June 3, 1912. 148 S. W. Rep. Io19. 
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the time for payment of premiums, does not waive a forfeiture for the 
nonpayment of the premium at the time specified for payment. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 
1040, 1057; Dec.. Dig. § 388.) 

PREMIUMS—EXTENSION OF TIME FOR PAYMENT—EFFECT. 

The extension of the time for payment of a premium note does not 
do away with the provision terminating the policy if the premium 
is not paid according to contract. 

(For other cases, see Insurance, Cent. Dig. §§ 914, 1034; Dec. Dig. § 
357-) 

ACTION ON POLICY—WEIGHT OF EVIDENCE—WAIVER. 


Evidence in an action on a policy of insurance lield not to show a 
waiver of the insurer’s right to insist upon a forfeiture for failure 
to pay a premium note at the time specified therein. 


(For _ cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665. 
CONSTRUCTION—PAYMENT ON ACCRUED DIVIDENDS. 


Dividends accruing on a policy of insurance must be paid according to 
the contracts under which they accrue. 


(For other cases, see Insurance, Cent. Dig. § 47; Dec. Dig. § 38.) 


HEGNA vs. MODERN BROTHERHOOD OF AMERICA.* 


(Supreme Court of Minnesota.) 


LIFE INSURANCE—DEFENSES—QUESTION FOR JURY. 

In an action to recover upon a life insurance policy, in which the defense 
interposed was that the insured’s death was caused by his intoxication, 
a condition vitiating the policy it is held that the question whether 
the insured was intoxicated at the time of his death was, on the 
evidence presented, an issue of fact, and properly submitted to 
the jury. 

; (For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 

* Decision rendered, June 28, 1912. 136 N. W. Rep. 1035. Syllabus 
by the Court. 


WORKINGMEN’S MUT. PROTECTIVE ASS’N or BENTON 
Harsor, Micu. vs. LEVERTON. (No. 22,081.)* 


(Supreme Court of Indiana.) 


FORFEITURES FOR NONPAYMENT—WAIVER. 


An insurer is estopped to insist on a forfeiture for nonpayment of 
premiums, where by any agreement, either express or implied by the 


* Decision rendered, June 18, 1912. 98 N. E. Rep. 871. 
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course of its conduct, it leads insured honestly to believe that the 
premiums will be received after maturity; and where the general 
agent of an insurer accepted premiums after their maturity, and au- 
thorized a subagent to do so, and remit the same to the home office, 
and the actions of the general agent and subagent were approved 
by insurer, the policy was not forfeited for nonpayment of premiums 
at maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 
302.) 


ROSE vs. MISSOURI STATE LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


LIFE POLICY—FORFEITURE—RESERVE—EXTENDED INSUR- 
ANCE. 

Rey. St. 1909, § 6046, provides that no life policy, after payment of three 
annual premiums, shall be forfeited for nonpayment of premiums, but 
shall be subject to certain rules of commutation, one of which 
declares that the net value of the policy at the time of lapse 
shall be computed, with 4 per cent interest, and, after certain de- 
ductions, the balance employed as net single premium for temporary 
insurance for the full amount written in the policy. Decedent 
having an assessment policy for $3,000 written December 31, 
1804, in a company that was absorbed by defendant, ac- 
cepted, in lieu thereof, a policy for the same amount on the 20-year 
payment plan, issued October 13, 1902, but dated October 1, 1802, 
providing that it should mature in 20 years, and requiring payment of 
an annual premium of $113.10. The policy being antedated Io years, 
also recited as partial consideration a loan to decedent for $867.75, 
which it provided should be deducted from the amount due on settle- 
ment of the policy; this amount representing the reserve unpaid for 
the time the policy was antedated. Decedent paid only one premium 
in cash, and died five years thereafter, May 8, 1908. - Held, that the 
time the policy was antedated should be considered as a part of the 
time it was in force, and that the cash payment and the loan certificate 
should be considered as having paid more than three annual premium 
payments, within such section, and that the reserve was therefore 
applicable to purchase extended insurance. 


(For e cases, see Insurance, Cent. Dig. § 935, 938; Dec. Dig. § 
367. 


—— TO PAY—EXTENDED INSURANCE— 
ANS. 


Rev. St. 1900, § 60946, provides that after payment of three annual 
premiums on a life insurance policy it shall not be forfeited by reason 
of nonpayment of premiums, but that the net value at the time of 
the lapse shall be computed at the rate of 4 per cent interest, and that, 
after deducting from three-fourths of the net value any notes or 
other indebtedness to the company, given on account of past premium 
payments on the policy, the balance shall be taken as a net single 
premium for the purchase of extended insurance. A policy having been 
antedated, a loan certificate was executed to represent the reserve that 
the policy would have earned if it had been enforced during the 


* Decision rendered, June 4, 1912. Rehearing denied, June 15, 1912. 
148 S. W. Rep. 181. 
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period it was antedated, which certificate was in lien on the policy, 
and provided that, in the event of the insured’s death or failure to 
make any payment when due, the amount unpaid should become due 
and deducted from the amount payable under the policy. Held, that 
such provision of the certificate did not mean that the lien should 
be satisfied only from the proceeds of the policy; and hence, default 
having been made in the payment of premiums after the first, such 
loan certificate should be considered as indebtedness on account of 
past-due premiums and deducted from three-fourths of the net value 
Mf the policy, and the balance only applied to purchase extended in- 
surance under section 6946. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


a 0g 


FORNEY vs. FIDELITY MUT. LIFE INS. CO.* 


(Supreme Court of Kansas.) 


PREMIUMS—DEFAULT IN PAYMENT—PAYMENT TO AGENT. 


An insurance contract provided that, upon default in payment of premium 
or premium obligation, the policy should ipso facto become of no effect, 
and that a revival could be had by application, approval, and payment of 
arrears ; the insured being in good health. The insured gave his note 
for one year’s premium, and at its maturity defaulted. Shortly thereafter 
he made a partial payment, and applied for revival, approval of which 
was withheld for the sole reason that the balance still due was not 
paid or arranged for. In fact, the insured had several days before his 
death and several months prior to the expiration of the insurance 
year paid the balance to the company’s agent, who failed to remit 
it to his principal. Held, that the policy should be deemed to have 
been in force. 

“a cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 
395. 


ACTION ON POLICY—WAIVER OF CONDITIONS—EVIDENCE. 


While waiver should have been specifically pleaded, instead of alleging 
as the petition did that the policy was in full force at the death of 
the insured, still, as no motion was made for more specific allegations, 
no showing of injury or application for further time, and the cause 
was fully tried, no materially prejudical error was committed by 
permitting the plaintiff to introduce testimony to show waiver. 


— = cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. § 
45. 


Ce Decision rendered, June 8, 1912. 124 Pac. Rep. 406. Syllabus by the 
ourt. 
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KAMMER vs. SUPREME LODGE K. P.* 


(Supreme Court of South Carolina.) 


FRATERNAL BENEFIT INSURANCE—ACTION ON CERTIFI- 
CATE—COMPLAINT—SUFFICIENCY. 

A complaint on a fraternal beneficiary life certificate, alleging that defend- 
ant is a fraternal order, and has an insurance department for the 
purpose of insuring the lives of its members, sufficiently shows that 
defendant had capacity to issue the certificate. 


~~ — cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 
IS. 


FRATERNAL BENEFICIARY INSURANCE—RIGHT TO PRO- 
CEEDS. 


Provision in a fraternal benefit life certificate insuring a member of a 
particular class that after “this” certificate has been in force three 
years “from the date hereof” it shall be noncontestable is not con- 
trolled by a by-law restricting the benefits where a member of that 
class commits suicide or dies from intoxication, etc. except as to 
members who have been in good standing for three years before 
their death, thus restricting recovery on a certificate which had not 
been in force three years, though the member had been in continuous 
good standing in the insurance department for three years, having 
been transferred from another class when the certificate issued. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
* Decision rendered, July 10, 1912. 75 S. E. Rep. 177. 


WILCOX vs. SUPREME COUNCIL OF ROYAL 
ARCANUM.* 
(Supreme Court of New York. Appellate Div., Third Dept.) 


COLLATERAL ATTACK. ’ 

Where a member of a beneficial association was wrongfully expelled, 
and he carried his appeal within the order as far as possible and 
died before he could bring to trial a proceeding for mandamus to 
compel peineinnennent, the pe of expulsion was not conclusive 
in an action by the beneficiary on the certificate, in which it was 
sought to show that the tribunal which expelled was not properly 
constituted to try the charges, though such a showing was a collateral 
attack on the judgment of expulsion. 


(For other cases, see Insurance, Cent. Dig. § 1802; Dec. Dig. § 747.) 
FRATERNAL INSURANCE—ACTIONS—ISSUES. 


Where, in an action on a fraternal beneficiary certificate, the pleadings . 
of the parties presented the issues whether the expulsion of the 
member was wrongful, and his effort to appeal within the association, 
and his death before bringing to trial mandamus to compel reinstate- 


* Decision rendered, May 8, 1912. 136 N. Y. Supp. 377. 
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ment, the court had jurisdiction to determine that the judgment of 
expulsion did not bar an action on the certificate, though the beneficiary 
in the complaint did not set forth the facts of the expulsion and 
ask for the annulment of the judgment of expulsion. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 
815.) 
John M. Kellogg, J., dissenting. 


ROBERTS et aL. vs. W. H. HUGHES CO. er at.* 
(Supreme Court of Vermont. Rutland.) 


RIGHT TO PROCEEDS—PAYMENT OF PREMIUMS. 

A husband and wife at the time of obtaining a policy on his life agreed 
that the amount of the policy at maturity should belong to her. For 
over 20 years she kept boarders, doing all the business, including the 
purchasing and collecting and paid the premiums from the yearly 
savings from the boarding business. It was also understood between 
them that he would turn over to her from his earnings a specified 
sum monthly for the support of the family, and that she should 
have the savings from the boarding business. The receipts from 
the boarding business were deposited in a bank in the husband’s 
name, and such of the bills for supplies as were charged and the in- 
surance premiums were paid therefrom by checks. Held, that the 
money payable at the maturity of the policy belonged to the wife. 

(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 
585.) 


* Decision rendered, June 10, 1912. 83 Atl. Rep. 807. 
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SUPREME COURT OF OKLAHOMA. 


HOME INS. CO. or New York 
VS. 


BALLARD* 


EVIDENCE—FORFEITURE OF POLICY—WAIVER OF PROVI- 
SION. 

In an action on an insurance policy which contains the provisions that the 
policy shall be void if the insured is not the unconditional owner 
of the property covered, and that no officer or agent of the company is 
authorized to waive any of the provisions, thereof except in writing en- 
dorsed on or attached to the policy, where the company’s defense is 
that such provisions have been violated in that there was a lien 
against the property at the time it was insured, and plaintiff replies 
that the agent of the company was informed of such lien, that notice 
to the agent was notice to the company, and that the company thereby 
waived such provision by issuing the policy with knowledge of 
the lien, held that, as to all policies issued prior to statehood, such 
notice to the agent is not notice to the company, and that such agent 
has no authority to waive such provisions except as provided in the 
policy; that parol proof of such waiver is not admissible; and that 
a violation of such provision renders the policy void. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378; 
Evidence, Cent. Dig. § 2146; Dec. Dig. § 467.) 


FORFEITURE—BREACH OF WARRANTIES. 

In an action on an insurance policy where the company defends on the 
ground that the provisions known as the “iron safe” and “inventory” 
clauses have been violated by a failure to keep such books and inven- 
tory in a fireproof safe, and the record shows a substantial compliance 
with such provisions, held, such substantial compliance is sufficient 
to entitle plaintiff to recover. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


ADJUSTMENT OF LOSS—APPRAISEMENT BY INSURED— 
WAIVER. 

Where an insurance company defends in an action on one of its policies, 
on the ground that plaintiff had failed to have an appraisement made 
as provided in the policy, and the record shows the proof of loss was 
duly made, and that the company refused to adjust such loss, and 
refused payment of same, and denied any liability for same, held, 
the insured was not deprived of his remedy at law for failure to 
have the property appraised after the company had denied any 
liability for the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 


576.) 
Commissioners’ Opinion, Division No. 2. Error from District 
Court, Logan County; A. H. Huston, Judge. 
Action by T. M. Ballard against the Home Insurance Company 


* Decision rendered, May 14, 1912. 124 Pac. Rep. 316. Syllabus by 
the Court. 
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of New York. Judgment for plaintiff, and defendant brings er- 
ror. Reversed and remanded. 


BuRWELL, Crockett & JoHNSON, of Oklahoma City, for Plain- 
tiff in Error. 
E. I. SappLeErR, of Guthrie, for Defendant in Error. 


Harrison, C. 

This action was filed in the district court of Logan County 
October 17, 1908, by T. M. Ballard against the Home Insurance 
Company of New York to recover the sum of $300 on two insur- 
ance policies, one for $50 and one for $250. Plaintiff alleged 
that on May 21, 1907, he procured insurance from defendant 
company in the sum of $50 on certain restaurant furniture and 
fixtures in the city of Guthrie, paying as an annual premium there- 
on the sum of $2.53. That afterwards on July 3, 1907, plaintiff, 
having increased his business and his stock of furniture and fix- 
tures, was visited by the agent of defendant and requested by 
such agent to take out additional insurance, and did on said date 
procure additional insurance on the increased stock of furniture 
and fixtures in the sum of $250, for which he paid defendant as 
as annual premium the sum of $12.65. That on April, 1908, 
without the know.edge, fault, or negligence of plaintiff, the build- 
ing in which plaintiff’s business was being conducted was de- 
stroyed by fire and with it all of plaintiff’s property. That plain- 
tiff immediately notified defendant of such fire and reported the 
losses sustained thereby and demanded payment of said policies. 
That defendant refused to pay said policies, wherefore plaintiff 
asked judgment in the sum of $300, the same being the aggregate 
amount of such policies. 

Defendant answered denying the allegations in the petition, 
and for further defense denying any liability under such policies 
on the grounds: That, at the time the policies were issued, plain- 
tiff was not the sole and unconditional owner of the property in- 
sured ; that plaintiff was indebted to certain persons for a portion 
of such property, which indebtedness was evidenced by a certain 
contract or title note in which it was agreed between plaintiff and 
the party from whom the property was purchased that the title 
to such goods should remain in the first party until they were 
fully paid for by plaintiff. That by the terms of such policies 
plaintiff obligated himself to keep certain inventories and books 
for the inspection of the company, and to keep same in a fireproof 
safe at night, so that in case of loss the damage sustained could 
be ascertained therefrom, which set of books and inventories he 
had failed to keep. That plaintiff had failed to have the alleged 
loss appraised as provided for in the policies, and that, under the 
provisions of said policies, this action could not be brought until 
the expiration of sixty days after the appraisement therein pro- 
vided for. That plaintiff had not given the notice and furnished - 
the proof of loss provided for in such policies, and that by reason 

Vol. XLI.—92. 
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of plaintiff’s violation of the terms and conditions of such pol- 
icies, in the manner aforesaid, defendant was not liable in any 
amount on such policies. 

To the allegation of new matter alleged in defendant’s answer 
plaintiff filed a general denial, and on the issues thus joined the 
cause was tried in September, 1909, resulting in a verdict in 
favor of plaintiff in the sum of $250. Motion for a new trial 
was presented and overruled, and judgment rendered on the 
verdict. From which judgment and order overruling motion for 
a new trial defendant, plaintiff in error, appeals, complaining of 
19 separate assignments of error. 

[1] In the plaintiff in error’s brief but one proposition is pre- 
sented and argued. This, however, is a general proposition and 
includes practically all of the minor questions presented in the 
petition in error, viz., that, the policies having been issued prior 
to statehood, their provisions should receive the same construc- 
tion and be given the same force and effect which had been given 
them by the courts during the period of territorial government. 
The decisive feature of the question presented here, and which 
was decided by the Supreme Court of the United States in 
Northern Assurance Co. vs. Grand View Building Ass’n, 183 
U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, is: Where a policy con- 
tains, among others, the provision that it shall be void if the prop- 
erty insured be or become incumbered by chattel mortgage, or the 
interest of the insured in such property be other than uncon- 
ditional and sole ownership, or if a concurrent policy be ob- 
tained on the same property, and the further provision that none 
of the provisions, terms, or conditions of such policy shall be 
waived by any officer, agent, or other representative of the com- 
pany, unless expressly waived in writing, and such waiver be at- 
tached to and made a part of the policy, whether, under such pro- 
visions, notice to the local agent of the existence of a chattel 
mortgage against the property to be insured at the time the ap- 
plication for insurance is made is notice to the company ; whether, 
at the time the application is taken, knowledge of such chattel 
lien by the agent is notice to the company; whether parol proof 
of such knowledge is admissible ; and whether, with such knowl- 
edge on the part of the agent issuing the policy, the company shall 
escape liability because of the provisions aforesaid. 

In the case, supra, it was held that a violation of these provi- 
sions rendered the policy void, and that parol proof of waiver on 
the part of the company’s agent was inadmissible. This rule is 
followed by this court in Sullivan vs. Mercantile Town Mut. 
Ins. Co., 20 Okl. 460, 94 Pac. 676, 129 Am. St. Rep. 761, State 
Mut. Ins. Co. vs. Craig, 27 Okl. 90, 111 Pac. 325, where the pol- 
icies were issued and suits filed prior to statehood. 

In Phoenix Ins. Co. vs. Ceaphus, 29 Okl. 608, 119 Pac. 583, 
the same rule is followed where the contract was entered into 
-and policy issued prior to and suit instituted since statehood. 
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This case is identical, as to the question involved, with the case at 
bar ; the question being whether the insured was the unconditional 
owner of the property. Chief Justice Turner in discussing the 
rule in Northern Assurance Co. vs. Grand View Build. Ass’n, 
says: “The Supreme Court held that parol testimony to establish 
a waiver of said condition was not only inadmissible to prove that 
the agent of the company issuing the policy had notice or knowl- 
edge of that fact at that time, but that such condition could not 
be waived by any agent of the company except in the manner 
stated in the policy, and that the knowledge of the agent of the 
existence of the forfeiture at the time of its inception did not con- 
stitute a waiver of the conditions of the policy. As the law, as 
it existed at the time and place of the making of this contract, is 
a part thereof, and what constitutes a waiver, the facts being un- 
disputed, is a question of law, and as the waiver here contended 
for occurred, if at all, at the inception of the policy and by the 
happening of no subsequent event, so that case, deciding as it 
does that the evidence offered, if admissible, was insufficient in 
legal effect to establish a waiver, is and was the law entering into 
that contract construing it and fixing the rights of the parties 
thereto. For that reason and the further reason that the parties 
to said contract being chargeable with knowledge of the law as 
it then existed, and presumed to have contracted with knowl- 
edge that the acts complained of and then transpiring, did not 
constitute a waiver of said stipulation, that case is controlling 
here.” 

It follows, therefore, in the case at bar, that the policy issued 
to plaintiff July 3, 1907, for $250, is void, and that the agent, 
Walker, had no authority to waive any of the conditions of the 
policy except as therein provided, and that notice to him was not 
notice to the company, and that testimony in proof of such waiver 
was inadmissible. 

Also in Western Nat. Ins. Co. vs. Marsh, 123 Pac. , and 
in Insurance Co. of N. Am. vs. Little, 123 Pac. , Opinions 
rendered at this term of this court, the two classes of cases are 
clearly distinguished and the authorities exhaustively collected. 
In the latter cases the actions were upon policies issued since state- 
hood. The court holding that in actions on policies issued since 
statehood, the rule in Northern Assurance Co. vs. Grand View 
Bldg. Ass’n would not be followed. 

[2] As to the first policy, however, in the case at bar, the rule 
in Northern Assurance Co. vs. Grand View Bldg. Ass’n, is not 
applicable. The question of waiver, as to that policy was not an 
issue. There was no incumbrance against the property covered 
by the first policy. The property covered by that policy was 
separate and distinct from the property covered by the second 
policy. There is no intimation in the record that any of 
the property covered by the first policy was mingled with, 
or included within, the list covered by the second policy. 
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We recognize, however, that the defenses as to violations of 
the “iron safe” and “inventory” clauses, and the further de- 
fense that proof of loss and appraisement had not been made 
in compliance with the provisions of the policy, are made against, 
and applicable to, both policies. But the record discloses a sub- 
stantial compliance with the “iron safe” and the “inventory” 
clauses. The policies do not cover a stock of merchandise con- 
stantly changing in the course of business, but cover a list of fur- 
niture and fixtures used in a restaurant business. The plaintiff 
had a reasonably correct list of same. In fact, so far as the 
record goes, he produced an absolutely correct list of the items 
lost, but, whether absolutely correct or not, it showed a reason- 
ably correct list of the items insured, the items lost, and the 
value thereof. The production of such an inventory of the prop- 
erty lost, and the correctness of same being unquestioned by de- 
fendant, we think was a substantial compliance with the pro- 
visions of the policy. And without passing on the question 
whether the “iron safe” and “inventory” clauses are applicable 
alike to constantly changing stocks of merchandise and lists of 
furniture and fixtures or lists of household goods kept for con- 
tinuous use, we hold that the record herein discloses a substan- 
tial compliance with those provisions in this case. 

[3] As to the defense of plaintiff’s failure to make proof of 
loss and to cause appraisement to be made, the record shows that 
he made proof of loss, sent same to the company, and that the 
company refused payment of same, refused to adjust same, and 
denied any liability whatever therefor. Under this state of facts 
plaintiff should not be denied his remedy at law. 

From the record presented here we see no reason why, upon 
proper proof of loss of the specific property covered by the first 
policy, the plaintiff should not recover thereon. 

The judgment therefore is reversed and the cause remanded 
for a new trial. 

Per CurRIAM. 

Adopted in whole. 
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KANSAS CITY COURT OF APPEALS. 


MIssourI. 


PATTERSON 
VS. 


AMERICAN INS. CO. or Newark.* 


FIRE INSURANCE—VACANCY OF BUILDING. 


The stipulation in a fire policy that it should become void if the house 
should be vacant or unoccupied during the term of the insurance 
is one which the parties may lawfully make, and to which effect must 
be given, unless it appears that it was abrogated by subsequent agree- 
ment, or waived by the insurer. 

(For other cases, seee Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 
323.) 


FIRE INSURANCE—MODIFICATION OF CONTRACT. 


An oral agreement made after the writing of a fire policy, to the effect 
that the insurer would grant a vacancy permit if a future vacancy 
should occur, although the policy provided for a forfeiture if the 
premises should become vacant or unoccupied during the term, can- 
not be enforced without a new consideration, for, while the parties 
to a contract have the power to modify it, there must be sufficient 
consideration for the modification to give it contractual force. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


FIRE INSURANCE—WAIVER OF GROUND OF FORFEITURE. 


Where a fire policy provided that it should cause a forfeiture if the 
premises should be or remain vacant during the term, evidence of an 
oral agreement by the insurer’s agent that a vacancy permit would 
be issued if the premises should ever become vacant, and that a 
forfeiture would not be insisted upon, is not admissible to show a 
waiver of any future vacancy which might occur, since there can be 
no waiver of a forfeiture which has not yet occurred. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 
FIRE INSURANCE—ESTOPPEL. 


Where a fire policy provided for forfeiture in case the premises became 
or remained vacant, and the insured knowing that the Premises were 
vacant notified the insurer, requesting a vacancy permit, the insurer, 
having remained quiescent until a loss occurred, cannot set up 
the condition, for it was its duty, unless it intended to be further bound, 
or to continue the risk, to notify the insured of its intention to en- 
force the forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 


i 1030, 1035, 
1040, 1057; Dec. Dig. § 388.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield. 
Judge. 

Action by Henry M. Patterson against the American Insurance 
Company of Newark. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 


* Decision rendered, June 3, 1912. 148 S. Wi Rep. 448. 
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Fyke & Snyper, of Kansas City, for Appellant. 

REED, ATwoop, YATES, Mastin & Harvey, of Kansas City, 
for Respondent. 

JOHNSON, J. 

Ths is a suit on a policy of fire insurance issued February 5, 
1905, to H. S. Flanders on a farm dwelling. In August, 1906, 
plaintiff became the owner of the property and the assignee of the 
policy. February 10, 1908, the dwelling was destroyed by fire, 
and defendant refused to pay the loss on the ground that plaintiff 
had allowed the house to become vacant and to remain so without 
obtaining a permit from defendant continuing the policy in force. 
This suit followed. 

The petition is in the usual form. The answer pleads the fol- 
lowing special defense: “Further answering defendant alleges it 
is provided in said policy as follows: ‘It is agreed that if any of 
the above-mentioned buildings be or become vacant and unoc- 
cupied without the consent of the Western Manager of this com- 
pany endorsed hereon then this policy shall be null and void.’ De- 
fendant alleges that after said policy was issued and before the 
fire the building described in said policy became vacant and unoc- 
cupied, and said building was so vacant and unoccupied at the 
time of the fire, and had been vacant and unoccupied for a long 
time prior thereto, all without the consent of the western man- 
ager of the defendant indorsed on said policy, by reason whereof 
defendant says said policy became and is null and void.” The 
reply is a general denial. Plaintiff prevailed in the circuit court 
where he recovered judgment for the amount of the insurance, 
the statutory penalty for a vexatious refusal to pay, and his at- 
torney’s fees assessed at $150. Defendant appealed. 

The policy contains the stipulation pleaded in the answer, and 
it is conceded that the house was vacant about two months before 
the fire. Plaintiff lived in Oklahoma, and had an agent in In- 
dependence to look after the farm which is in the vicinity of that 
city. Plaintiff testified that on January 17, 1908, he received in- 
formation from his agent that the tenant who had been occupying 
the house had moved away, and that on January 21, 1908, he 
mailed the following letter to defendant’s agent at Independence 
through whom he had transacted business with defendant: “I 
have been informed that my house upon which I hold American 
insurance policy has become vacant. Please see that the vacancy 
permit be placed.” Plaintiff does not claim to have received an 
answer to this letter, and defendant’s agent denies receiving it. 
About two weeks after the fire, plaintiff wrote defendant’s agent: 
“Yours of recent date was duly received, replying will state that 
adverse to your understanding I was not aware that the house in 
question was vacant until about the time that the fire occurred, 
this being the case along with circumstances as named in pre- 
vious letter, I am unable to see where I am at fault.” And under 


date of February 13, 1908, three days after the fire, plaintiff wrote 
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his own agent at Independence the following letter: “Yours of 
1oth at hand saying that my house has burned down. Have you 
gotten any particulars in the case since writing. Now Mr. Noland 
I want you to give me the two following points, namely, how long 
has the house been vacant, and have you had a vacancy permit on, 
or did you have a vacancy permit on when the house burned. 
Please write me these questions by return mail—and don’t say a 
word to the Insurance agent about this as it may cut a figure in 
the way of getting my insurance.” In September, 1906, defendant 
had issued a vacancy permit to plaintiff good for thirty days, and 
this is the only permit that was issued. By its terms it expired 
more than a year before the fire. 

On direct examination plaintiff was permitted to testify as fol- 
lows: “Q. I will ask you to tell the jury, Mr. Patterson, what 
conversation, if any, you ever had with any agent of the American 
Insurance Company at any time with reference to the vacancy of 
the property. A. It was just before leaving for Oklahoma on my 
second trip to Independence when I first went to Independence to 
have the policy transferred from Flanders to myself, September, 
1907. The conversation was either with Mr. Rider or a repre- 
sentative in his office. The man who made the transfer of the 
property from Flanders to myself. Q. Tell the jury what the con- 
versation was? (Objected to for the reason that it is immaterial, 
and for the reason that it appears now that the vacancy of which 
complaint is made did not occur until January following, and it 
is apparent that this was long before the subject of any such 
conversation could have become active. Overruled and excepted 
to.) A. I told the agent that I was going away to Oklahoma 
and that I want he should look after the house, and if it should 
become vacant at any time to see that a permit should be put on 
and that was the understanding between me and him before 
leaving. (Defendant further objected to such statement, and 
asked that the same be stricken out, for the reason that it was im- 
possible to have made such a condition to become active on the 
occurrence of an uncertain event which it was not then known 
would ever take place, and contrary to the written terms and con- 
ditions of the policy then in possession of the plaintiff in this 
case. Objection overruled.) By the Court: Just state what 
was said. (To which ruling and order of the court defendant at 
the time excepted.) Just state what the agent said to you. A. 
Well, the substance of what he said was that he would see to 
the permit in case the house became vacant. (To which state- 
ment defendant further objected for the reason that it occurred 
long previous to the happening of the event in mind, and at a 
time when it was not known the property would become vacant. 
Objection overruled and excepted to.)” These alleged conver- 
sations were denied by defendant’s agent. 

[1] The court overruled defendant’s request for a peremptory 
instruction in the nature of a demurrer to the evidence, and gave 
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certain instructions to the jury requested by plaintiff which are 
not in record, for the reason that they were lost after the trial 
and could not be reproduced. Defendant’s refused instructions 
are in the record, but, on account of the absence of plaintiff’s in- 
structions, we cannot consider the rulings of the trial judge on 
them. As is said by the Supreme Court in Birney vs. Sharp, 78 
Mo., loc. cit. 76: “On the first point, it is manifestly impossible, 
in the absence of the instructions given for the plaintiff, for the 
court to determine whether they were right or wrong. In such 
cases all the presumptions are in favor of the correctness of the 
ruling of the trial court. In their absence and without knowing 
what points have been ruled and how, it is equally impossible to 
determine whether it was error in the court to refuse the instruc- 
tions, asked by defendant. They may, from aught that appears, 
have covered the same ground, and been embraced in those already 
given for the plaintiff, and refused for that reason. Without the 
entire record before us, we cannot say that the court erred in this 
particular. In such cases, also, the presumptions are in favor of 
the propriety of the action of the lower court.” 

[2] Our inquiry, therefore, will be restricted to the question of 
the correctness of the court’s ruling in refusing defendant’s re- 
quest for a peremptory instruction and of the further question of 
the admissibility of the testimony of plaintiff relating to the al- 
leged oral agreement of defendant’s agent to grant a vacancy per- 
mit whenever one would be needed. The stipulation providing 
that the policy should become null and void if the house became 
vacant or unoccupied during the term of the insurance was one 
the parties lawfully could make, and we must give it full force 
and effect unless it appears that it was abrogated by the subse- 
quent oral agreement plaintiff claims he had with defendant’s 
agent, or that it was waived by defendant. Hoover vs. Insurance 
Co., 93 Mo. App. 111, 69 S. W. 42, and cases cited. 

[3] The oral agreement which plaintiff says was to the effect 
that defendant would grant a vacancy permit whenever a future 
vacancy might occur cannot be enforced on the ground that it 
constituted a new contract abrogative of the stipulation in the 
policy in question, for the reason that it is unsupported by a 
new consideration. Parties who make a contract have the power 
to modify it by a subsequent agreement, but there must be a 
sufficient consideration for the modification to give it contractual 
force. 

[4] Since the oral agreement cannot be considered as a contract, 
may it be regarded as pertinent to the issue of waiver? The stip- 
ulation provided a ground of forfeiture, and defendant’s conten- 
tion is that the vacancy of the property ipso facto worked a for- 
feiture, since the written consent of defendant to continue the in- 
surance during the vacancy was not obtained. There can be no 
waiver of a forfeiture until the ground of forfeiture has oc- 
curred, and for the reasons stated by us in the opinion in the re- 
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cent case of Rogers vs. Insurance Co., 155 Mo., App. 276, 136 
S. W. 743, the agreement of the agent of the insured that a future 
breach by the insured of one of the stipulations of the policy will 
be condoned and not allowed to terminate the insurance will not 
constitute a waiver of such future breach. The fact that the 
promise was made at the time of the issuance of a temporary per- 
mit for a vacancy that afterwards was terminated could have no 
relation to a future vacancy—a future breach of the contract. It 
is a logical and legal solecism to speak of a noncontract waiver oc- 
curring before the breach has occurred. These considerations im- 
pel us to hold that the court erred in admitting evidence of the oral 
agreement, since such evidence had no bearing on any issue of the 
case. 

[5,6] But we think the refusal.of the peremptory instruction 
asked by defendant was proper. Plaintiff’s evidence tends to 
show that some three weeks before the fire he notified defendant’s 
agent by letter that the house was vacant and requested a permit. 
This evidence is strongly contradicted by other evidence, but it 
is substantial, and for the purposes of a demurrer to the evidence 
must be accepted as true. On receipt of the notice, defendant was 
bound to act with reasonable dispatch and either issue the re- 
quested permit or cancel the policy and return the unearned pre- 
mium. As is said in Pelkington vs. Insurance Co., 55 Mo. 177, 
“It is the duty of the company, if it does not intend to be further 
bound or to continue the risk, to express its dissent, and not allow 
the party to repose in fancied security to be victimized in case’ 
of loss. It is unconscientious to retain the premium and affirm 
the validity of the contract whilst no risk is imminent, but the 
very moment that a loss occurs, to then repudiate all liability 
and claim a forfeiture.” See, also, Polk vs. Ins. Co., 114 Mo. 
App., loc. cit. 518, 90 S. W. 399. Plaintiff’s evidence affords a 
reasonable inference that defendant did not act on the notice in 
accordance with the mandate of this rule and in so failing to act 
waived the forfeiture. 

For the error noted, the judgment is reversed and the cause 
remanded. All concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BERKSHIRE. 


ROCKWELL 
US. 
HAMBURG-BREMEN FIRE INS CO. et au* 


PROOFS OF LOSS—WAIVER. 


A fire policy provided that in case of loss the insured must present a 
statement, sworn to and signed by him, setting forth the value of 
the property insured, his interest therein, and all other insurance 
thereon in detail, together with the purposes for which the insurance 
was carried and the manner in which the fire originated, and another 
stipulation provided for arbitration on failure on the parties to agree 
as to the loss. Held that, the insured having failed to submit the 
required statement, the act of the insurer in sending its special agent 
to ascertain the amount of the loss, and in proceeding to determine 
that by an arbitration and award, was not a waiver of the provision 
requiring the insured to submit the statement. 


eT cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. § 
561. 


AGENTS—WAIVER. 


Where special agents of an insurance company were dispatched to deter- ° 
mine the amount of the loss, their representations that the company 
would not require a signed and sworn statement by the insured as to 
the nature of the loss, origin of fire, and amount of insurance, when 
not ratified by the company, are not binding on it; these special agents 
having no authority other than to determine the amount of loss. 

(For = cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
550. 


PROOF OF LOSS—FIRE INSURANCE—WAIVER. 


Where one insured under fire policies failed to submit a signed and sworn 
statement as to the amount of loss, origin of fire, and insurance 
on the property, a letter written by the counsel of the insurance 
companies, stating that no arbitration had been had and that no loss 
is as yet payable, when read in connection with the statement that the 
companies would rely on all their legal rights, is not evidence of 
a waiver of the provision requiring insured to submit the statement. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. § 
558.) 


Report from Superior Court, Berkshire County; Franklin 
G. Fessenden, Judge. 

Action by Rosella A. Rockwell against the Hamburg-Bremen 
Fire Insurance Company and others. On report from the 
direction of a verdict for defendants. Judgment for defendants. 


WarNER & Barker, of Pittsfield, for Plaintiff. 
F. W. Brown, of Boston, Joun F. Noxon, of Pittsfield, and 
Wa ter L. Came, of Boston, for Defendants. 


* Decision rendered, June 19, 1912. 98 N. E. Rep. 1086. 
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HAMMOND, J. 

These are seven actions upon seven policies of fire insurance, 
all tried together before a jury. Each policy was in the standard 
form prescribed by R. L. c. 118, § 60, and each contained the 
following provision: “In case of any loss or damage under this 
policy a statement in writing, signed and sworn to by the insured 
shall be forthwith rendered to the company, setting forth the 
value of the property insured, the interest of the insured therein, 
all other insurance thereon, in detail, the purposes for which 
and the persons by whom the building insured, or containing 
the property insured, was used, and the time at which and 
the manner in which the fire originated, so far as known to 
the insured.” 

[1] At the trial it appeared that no such statement was given, 
and in each case the defendant relied upon that fact as one of 
the grounds of defense. The plaintiff relied upon waiver. In 
each case a verdict was ordered for the defendant, and the 
cases are before us upon the report of the trial justice. One 
of the questions is whether upon the “facts” the jury would 
have been warranted in finding a waiver. We understand the 
word “facts” used in this connection to include not only the 
undisputed facts but also the evidence as to the facts in dispute, 
or in other words that the question is whether upon the whole 
evidence as reported the jury would have been warranted in 
finding a waiver. 

[2, 3] The plaintiff seeks to find evidence of waiver in the 
proceedings instituted for the purpose of ascertaining the amount 
of loss. These proceedings took place in compliance with another 
provision contained in each policy, which reads as follows: “In 
case of loss under this policy and a failure of the parties to agree 
as to the amount of loss, it is mutually agreed that the amount 
of such loss shall be referred to three disinterested men, the 
company and the insured each choosing one out of three persons, 
to be named by the other, and the third being selected by the 
two so choosen; the award in writing by a majority of the 
referees shall be conclusive and final upon the parties as to the 
amount of loss or damage, and such reference unless waived by 
the parties shall be a condition precedent to any right of action 
in law or equity to recover for such loss.” 

It is well to note in this connection the nature of the sworn 
statement required by the policy and its relation to the question 
of damages. It must set forth (1) the value of the property 
insured; (2) the interest of the insured therein; (3) all other 
insurance thereon, in detail; (4) the purposes for which and 
the persons by whom the building insured, or containing the 
property insured, was used, and the time at which and the man- 
ner in which the fire originated so far as known to the insured. 
It is manifest that with the exception of the value of the property 
this statement would have no bearing whatever upon the single 
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question of the loss or damage caused by the fire, but it is equally 
plain that the statement may have a very material bearing upon 
whether the insured has complied with all the many provisions 
of the policy material on the question of liability, or in other 
words whether the defendants were answerable for such loss. 
It is a statement having only the most remote relation to the 
amount of loss, and bearing almost exclusively upon the question 
of liability. On the contrary, the provision under which the 
proceedings under consideration took place concerns in no way 
the question of liability but simply the amount of damage which 
the insured has suffered, and which the insurer, if liable at all, 
must pay. Speaking generally, the first clause concerns only the 
question of liability, the second only that of the amount of loss. 
It is to be noted also that the several persons who went to 
the store six days after the fire do not appear to have been 
the general agents of any of the defendant companies. On the 
contrary they are described as special agents. They went there 
for the purpose of agreeing with the insured “upon the amount 
of loss,” or failing such an agreement, “to have such amount 
determined by referees” in accordance with the terms of the 
policy. That was their errand and they had no other. Whether 
the defendants had any ground upon which to contest their 
liability upon the policy, or whether having it they would waive 
it, was something about which these agents had no duty to 
perform nor power to act. In this respect the cases before us 
differ widely from cases like Little vs. Phoenix Ins. Co., 123 Mass. 
380, 25 Am. Rep. 96, upon which the plaintiff relies. Their 
representations as to the attitude of the defendants on the 
question of liability were outside the scope of their agency, 
were not the representations of the defendants, and the defend- 
ants are not answerable for them. And this is true of the 
remarks said to have been made to the plaintiff’s agent by Burns, 
a special agent for one of the defendants, in the presence of 
the other special agents, to the effect that the plaintiff need not 
make out the sworn statement required by the first clause herein- 
before quoted, and that “the insurance companies understand 
your case and the agents who represent them, you have notified 
them and what you have got to do is to select three men and 
we select three men, you select one of our three men and we 
select one of your three men, and whatever decision they arrive 
at shall be final.” It is to be noted that so far as respects the 
question of settling the amount of loss, which was the only 
one with which these agents were concerned, these remarks 
contained an accurate description of the proceedings to be insti- 
tuted after a failure to agree. But even if they went further 
and by a fair interpretation contained a statement that the defend- 
ants would not require the sworn statement above named, they 
were entirely unauthorized for grounds above stated and are 
not shown to have been known to or ratified by the defendants. 
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After a failure to agree, the agreement for arbitration was 
signed in accordance with the terms of the policy. This agree- 
ment expressly provided that “neither this submission nor the 
award of said referees shall in any way affect any other question 
than the amount of the aforesaid loss or damage, nor waive 
nor impair any right of any party hereto.” Even if there had 
been any doubt in the minds of either party as to the intention 
of the other, here was a plain declaration that by the proceed- 
ings under the arbitration clause neither waived any right. By 
that declaration each party must stand. The only thing done by 
the company was to send down agents to agree upon the amount 
of loss, or in case of failure of an agreement, to agree upon 
arbitration in accordance with the terms of the policy. 

While the defendants might have waited for the sworn state- 
ment before attempting to settle the amount of loss, yet it is 
very important, especially where there is reason to believe or 
suspect that either through bad faith, mistake or honest prejudice 
the insured may exaggerate the amount of his loss, that the in- 
surer should be promptly on the spot and begin an investigation. 
And the mere fact that the insurer does so appear and proceed 
to determine the loss and sign an agreement for arbitration like 
the one in this case is no evidence of a waiver of the require- 
ment of the policy as to the sworn statement. See Cook vs. 
North British & Mercantile Ins. Co., 183 Mass. 50, 66 N. E. 597, 
and cases cited; Boruszewski vs. Middlesex Mutual Assur. Co., 
186 Mass. 589, 72 N. E. 250, and cases cited. 

[4] The plaintiff further contends that the correspondence 
which subsequently took place between the respective counsel 
would warrant a finding of waiver. Even if it be assumed in 
favor of the plaintiff that the letters written by the counsel 
for the defendants were duly authorized, we are of the opinion 
that there is in the correspondence no evidence of waiver. 
While it is true that the letter of March 30, 1909, in answering 
the specific inquiry contained in that of the plaintiff’s counsel 
of March 29, 1909, states that the writer has been informed by 
the insurance companies interested “that no arbitration of the 
amount of this loss has been had and that no loss is as yet 
payable to Mrs. Rockwell,” it is also true that immediately fol- 
lowing these words come these, namely, “if any liability exists 
on the part of these companies ;” and the letter ends thus: “I 
beg to advise you that the companies will rely upon all their 
legal rights in the premises.” Certainly here is no evidence 
of waiver. The letter of April 24, 1909, simply states in an- 
swer to ‘an inquiry made in the letter of April 20, 1909, about 
the reference, the reasons why the referees’ proceedings are not 
satisfactory to the defendant and proposes a new arbitration. 
But there is no withdrawal of the language contained in the 
letter of March 30, 1909, and we find no evidence of waiver in 
this more than in the original proceedings for reference. In the 
opinion of the majority of the court there was no evidence which 
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would warrant a finding by the jury that the provision of the 
policy requiring a sworn statement was waived by any of the 
companies. 

It becomes unnecessary to consider the grounds of defense 
peculiar to the New Hampshire Fire Insurance Company and 
the Dorchester Mutual Fire Insurance Company, or the other 
grounds of defense common to all the defendants. In each case 
the order is :— 

Judgment for the defendant. 


— --—-—-- @e@-—- 


SUPREME JUDICIAL COURT OF MAINE 


GETCHELL 


vs. 


MERCANTILE & MFRS,’ MUT. FIRE INS. CO.* 


FIRE INSURANCE—NATURE OF CONTRACT. 

A contract of insurance against fire is a contract of indemnity to reimburse 
insured for his actual loss not exceeding an agreed sum. 

(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677 


FIRE INSURANCE—“INSURABLE INTEREST.” 

Whether one has an insurable interest in property is tested by the question 
whether he will be directly and financially affected by loss of the 
property. 

(For “aa cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. § 
115 

(For other definitions, see Words and Phrases, vol. 4, pp. 3670-3674; vol. 
8, p. 7690.) 


FIRE INSURANCE—INSURABLE INTEREST. 


Plaintiff had an interest in a building insurable to the amount of $1,000, 
though the building was owned by his mother, where he had possession 
under an oral agreement that he might have a storeroom therein 
as long as his mother should live, at a monthly rental, where he made 
improvements in the building costing $1,000 or more, involving 
rearrangement of the rooms of his store, changing shelving and putting 
an ell on the rear of the building, especially where insurer’s president 
was fully informed of the situation when he solicited the insurance, 
and plaintiff’s application stated the facts. 


(For = cases, see Insurance, Cent. Dig. §§ 130-157, 177; Dec. Dig. § 
115. 
FIRE INSURANCE—AMOUNT OF LOSS—ASCERTAINMENT. 


Recovery of fire insurance is not defeated because the amount of loss 
cannot be determined without difficulty, and is to some extent a 
matter of estimate. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


* Decision rendered, June, 1912. 83 Atl. Rep. 8o1. 
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LEASEHOLD INTERESTS—MEASURE OF LOSS. 


Where a leasehold interest is insured, the value for the unexpired term 
is the measure of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1280, 1281; Dec. Dig. § 
503.) 
FIRE INSURANCE—AMOUNT OF LOSS. 


In an action on a fire policy covering plaintiff’s leasehold interest in a 
building on which he had a lease during his mother’s lifetime, the 
amount of the loss was properly ascertained by taking the present 
worth 60 days after proof of loss of the aggregate amount represent- 
ing the difference between the reasonable rental value and the 
rental cost to plaintiff during the mother’s expectancy of life. 


(For other cases, see Insurance, Cent. Dig. §§ 1280, 1281; Dec. Dig. § 
503.) 


Report from Supreme Judicial Court, Somerset County, at 
Law. 

Action by Thomas E. Getchell against the Mercantile & Manu- 
facturers’ Mutual Fire Insurance Company. On report. Judg- 
ment for plaintiff. 


Argued before Whitehouse, C. J., and Spear, Cornish, Bird, 
Haley, and Hanson, JJ. 


Manson & Coonipce, of Pittsfield, for Plaintiff. 

W. G. CHapMan, for Defendant. 

CornisH, J. 

On February 22, 1910, the defendant issued its policy of fire 
insurance insuring the plaintiff for one year to the amount of 
$1,000 on a two-story, frame building, and additions, thereto, 
etc., situated at Pittsfield village, Me.; the plaintiff paying a 
premium of $3 and giving his premium note for the further 
sum of $85. The premises were destroyed by fire on January 9, 
1911. The case is before this court on report. 

The defendant introduced no evidence, but the following facts 
are fairly proved by the evidence introduced by the plaintiff: 
The plaintiff’s mother, Amanda R. Brown, was the owner of the 
building at the time of the fire, and had been the owner for a 
period of 15 years prior thereto. She had placed insurance upon 
the building in her own name to the amount of $2,000, and re- 
ceived $1,800 in settlement of her loss after the fire. 

The building was occupied by three tenants, the plaintiff oc- 
cupying the street floor for a hardware store, with rooms in the 
rear for storage purposes, and the other tenants occupying, re- 
spectively, the basement and the tenement in the second story. 

About 15 years ago, the plaintiff’s mother was anxious for him 
to have a business of his own, and agreed orally with the plain- 
tiff to let him have this store 65 by 30, with two back rooms, at 
a rental of $15 per month, as long as she should live. Acting 
under that agreement, the plaintiff entered into possession of 
the premises and has occupied them ever since. He has made im- 
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provements, rearranging the back rooms, changing the shelving, 
and putting an ell on the back side of the building, at a total cost 
of $1,000 or more. A fair rental value of the premises at the 
time the insurance was placed and also at the time of the fire 
was $30 per month. It further appears that the president of the 
defendant company, who solicited this insurance, fully understood 
that the title to the premises was in the plaintiff’s mother, and 
what the plaintiff's interest actually was; that the plaintiff's 
application stated these facts, although its precise terms are 
not in evidence, because it was not produced by the defend- 
ant, although it was filed with the company when the policy 
was issued, and is referred to by the secretary of the com- 
pany in a letter written to the plaintiff after the fire in which 
he says: “Upon looking up your letter and application, I 
find that the building you occupy is owned by Mrs. Brown, who 
you state is your mother, and that the amount placed in our 
company was simply to take care of any interest which you 
might have.” ‘There is no claim of fraud or false representation 
in the procurement of the policy by the plaintiff, or in his 
application. 

The plaintiff therefore claims that, under the facts as stated 
above, he had a pecuniary interest in the preservation of the 
property to the amount of $180 a year during the life of his 
mother, that being the annual difference between the rent charged 
under the agreement, $15 per month and the fair rental value of 
the premises, $30 per month; that this was an insurable interest ; 
that the defendant insured it, and should now respond in damages 
to the amount of his pecuniary loss. 

The defendant, on the other hand, contends that the plaintiff's 
testimony as to the agreement with his mother is uncertain, un- 
satisfactory, and in a measure self-contradictory, and that he 
was, at most, a mere tenant at will, with no other or greater 
rights than the other tenants in the same building or than tenants 
at will generally, and that he had no such interest as the law re- 
gards as insurable. 

[1-3] It is true that the plaintiff varies somewhat as to the 
terms of the agreement with his mother, but the fair conclusion 
from his testimony as a whole is, we think, as stated above. As- 
suming his statement to be true, did he have an insurable interest 
at the time when the policy was taken and also when the fire 
occurred? 

The term “insurable interest” has been defined in somewhat 
varying terms, yet with substantially uniform meaning. The 
scope of the rule that only an insurable interest can be legally 
insured may be determined in some measure from the reason that 
created it. It was this. A contract of insurance is a con- 
tract of indemnity, the object being to reimburse the insured for 
his actual loss not exceeding an agreed sum. Wagering policies 
are forbidden as against public policy. A. should not be al- 
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lowed to insure for his own benefit B.’s property in which 
A. has no concern, and by the loss of which A. would not be 
directly and financially affected. To hold otherwise would be 
to increase the moral hazard and to permit one man to profit 
by the losses of another. The crucial question therefore is, Will 
the insured be directly and financially affected by the loss of the 
property insured. If so, he has such an interest as the law 
will recognize. ‘The loss must not be indirect or sentimental, 
but direct and actual. It is not necessarily an interest in the 
property in the sense of title, but a concern in the preservation 
of the property, and such a relation to or connection with it 
as will necessarily entail a pecuniary loss in case of its injury 
or destruction. This opens a wide field, and the decisions take an 
extensive range with a growing tendency to expand rather than 
to contract the scope of the term. It has therefore been held that 
it is sufficient if the insured has any legal interest whatever, as 
an owner in fee, a mortgagee, a tenant for life, or a lessee, or 
an equitable interest, as a mortgagor, even after foreclosure pro- 
ceedings begun, but not perfected, or a purchaser under a bond 
for conveyance, or if the insured has a right derivable out of some 
contract about the thing insured of such a nature that the in- 
sured may be benefited by its preservation and prejudiced by its 
destruction, as a common carrier of goods of others in trans- 
portation, or a bargainee of goods who has advanced a portion of 
the purchase price. 

In other words, without attempting to coin a new definition 
but reversing the usual order, it may be said that any direct 
pecuniary loss negatives the idea of a wagering policy and pre- 
supposes an insurable interest, and an insurable interest can be 
insured. 

We find, therefore, as we would expect, the term defined in 
broad and comprehensive language: “If such a relation exists 
between the assured and the property that injury to it will, in 
natural consequence, be a loss to him, he has an insurable interest 
therein.” Wilson vs. Jones, L. R. 2 Exch. 139. “Any person 
has an insurable interest in property, by the existence of which 
he receives a benefit, or by the destruction of which he will 
suffer a loss, whether he has or has not any title in, or lien upon, 
or possession of, the property itself.” Eastern R. R. Co. vs. In- 
surance Co., 98 Mass, 423. 

“If a person has such an interest in property that he will 
suffer pecuniary loss by its destruction, he has an insurable in- 
terest.” Wainer vs. Insurance Co., 153 Mass. 335, 26 N. E. 877, 
11 L. R. A. 598. But no more comprehensive definition has 
been given than by this court in Gilman vs. Insurance Co., 81 Me. 
488, 17 Atl. 544, where the language is as follows: “It may be 
stated as a general proposition, sustained by all the authorities, 
that whenever a person will suffer a loss by a destruction of the 
property he has an insurable interest therein.” 

Vol. XLI.—93. 
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An application of this test brings the interest of the plaintiff 
in the case at bar clearly within the rule. 

This is not the case of an ordinary tenant at will, whose sole 
interest in the property or in its preservation could not extend 
beyond the time which would be required to evict him. 

But the Supreme Court of Iowa has held that even that in- 
terest constitutes a right of possession for a definite term of at 
least thirty days, and is insurable. Schaeffer vs. Insurance Co., 
113 lowa, 652, 85 N. W. 985. 

[4] The rights of the plaintiff in the case at bar, however, 
are superior to the rights of the ordinary tenant at will. He had 
made a contract with the owner for a tenancy to continue during 
the owner’s life, a specific term. It is true that the contract 
was not reduced to writing, and was therefore voidable under 
the statute of frauds, but it was not thereby rendered absolutely 
void and nonenforceable. “Parol leases are not void.” Elliott 
vs. Stone, 1 Gray (Mass.) 571. Having entered into possession 
under the contract and partly performed it, having with the 
owner’s knowledge made valuable improvements and additions, 
presumably in consequence of the contract, we are not prepared 
to say that equity would have left him remediless in case the 
owner had attempted to evict him. He had, in effect, paid the 
difference between the agreed rent of $15 per month and the fair 
rental value of $30 per month in advance by the making of the 
improvements, and he could only be made whole by a continuation 
in occupancy during the agreed term. These facts might have 
furnished ground for equitable interference had occasion re- 
quired, and the fact that the agreement was oral would not have 
deprived the plaintiff of his remedy. Specific performance has 
been successfully invoked under oral contracts voidable under 
the statute of frauds, when part performance has been made. 
Ash vs. Hare, 73 Me. 401; Green vs. Jones, 76 Me. 563; Wood- 
bury vs. Gardner, 77 Me. 68; Bigelow vs. Bigelow, 95 Me. 17, 
49 Atl. 49. 

But, whatever the plaintiff’s remedy may have been had the 
owner repudiated the contract, the fact remains in this case that 
she had never done so. She recognized the lease as existing 
at the time of the fire and the plaintiff as her tenant under it. 
The tenancy was admittedly of value to the plaintiff. He de- 
rived a profit of $180 a year under it. His removal to equally 
good quarters increased his annual rent by that amount. He 
was interested pecuniarily and directly in the preservation of the 
property, and its destruction meant to him a personal financial 
loss. The following cases have a bearing upon the propositions 
involved: Insurance Co. vs. Mendenhall, 164 Ill. 458, 45 N. E. 
1078, 36 L. R. A. 347; Berry vs. Insurance Co., 132 N. Y. 49, 
30 N. E. 254, 28 Am. St. Rep. 548; Schaeffer vs. Insurance Co., 
133 Iowa, 205, 100 N. W. 857, 110 N. W. 470; Welch vs. Fire 





Fire.| Getchell vs. Merc. & Mfrs. Mut. Fire Ins. Co. 1487 


Ass'n, 120 Wis. 456, 98 N. W. 227; Amsinck vs. Insurance Co., 
129 Mass. 185. 

It is therefore the opinion of the court that the plaintiff had 
such an insurable interest in the property as permitted him to 
effect the insurance and to recover in case of loss. 

This conclusion is reached in this case with less hesitation be- 
cause the president of the insurance company was fully in- 
formed of the situation when he solicited the insurance and the 
plaintiff’s written application also stated the facts. 


With a full knowledge of the plaintiff’s relation to the property 
and of his mother’s ownership in fee, the company issued the 
policy, and received and has since retained the premium and 
premium note. Under such circumstances, it should require 
unusual reasons to satisfy the court that the interest insured was 
not insurable. 


The fact that the policy in terms covers the buildings, and 
does not specify the plaintiff’s interest, is immaterial. The com- 
pany knew the facts, and independent of that, in the absence of 
any specific inquiry on the part of the insurers, or express 
stipulation in the policy, no particular description of the nature of 
the insurable interest, is necessary. Gilman vs. Ins. Co., 81 Me. 
488, 17 Atl. 544, and cases cited. 


[5-7] The only question remaining is the amount of the plain- 
tiff’s loss. The determination of this question is not without dif- 
ficulty as it is to some extent a matter of estimate, but, while 
this may require a balancing of probabilities, it is not insurmount- 
able. Doyle vs. Insurance Co., 181 Mass. 139, 144, 63 N. E. 394. 
Similar problems often arise in actions for personal injury. 
The life tables were introduced in evidence in the case at bar 
showing that the mother’s expectancy of life, her age being 76 
at the time of the trial, was 5.88 years, and at the time of the 
fire, a year before, it was 6.88 years. It was also shown that her 
health is good, and that she comes of a long-lived family on one 
side at least ; her mother living to the age of 93 and her maternal 
grandfather to the age of 83. It would seem, therefore, con- 
servative and just to reckon upon the plaintiff's tenancy continuing 
for a term of seven years after the date of fire, and, where 
a leasehold interest is insured, the value of the unexpired term is 
the measure of loss. Niblo vs. Insurance Co., 1 Sandf. (N. 
Y.) 551; Carey vs. Insurance Co., 33 Hun. (N. Y.) 315; May 
on Ins. (2 Ed.) p. 648. In Schaeffer vs. Insurance Co., 133 Iowa, 
205, 100 N. W. 857, 110 N. W. 470, it was held that the loss to 
the insured from the destruction of a building which he had a 
right to occupy during his life was determined by the difference 
between the reasonable rental value and the rental cost to him 
for the remainder of the term, such term to be computed from 
the life tables and other material evidence. Reckoning, therefore, 
on the basis of $180 a year for seven years from January 9, 1911, 
a total of $1,260, the loss is approximately determined by taking 
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the present worth of that amount on May 7, 1911; that being 
sixty days after proof of loss was received by the company. 

The amount so ascertained exceeds slightly the amount of the 
policy. 

Therefore the entry must be :— 

Judgment for the plaintiff for $1,000 and costs. 


SUPREME COURT OF ARKANSAS. 


PHGENIX INS. CO. or Hartrorp 
US. 
FLEENOR.* 
FIRE POLICY—USE OF COAL OIL. 


Where it was not claimed that the hazard was increased by the use 
of coal oil or storing it in any particular way on the insured prem- 
ises, and the court charged that, if the fire which destroyed the 
property was caused by the insured’s failure to comply with the policy 
clause restricting the use of kerosene oil on the premises, they should 
find for the insurance company, there was no error in refusing to 
charge that, if plaintiff used coal oil stoves in the building, in which 
oil was used as fuel, or if vessels of oil were concealed or left scat- 
tered about the building with plaintiff’s knowledge, or if coal oil was 
stored in the building in large quantities and not for sale or to be 
used for lighting purposes, with plaintiff's knowledge, then the 
policy was avoided. 


(For other cases, see Insurance, Cent. Dig. § 782; Dec. Dig. § 326.) 
FIRE POLICY—LANDLORD’S LIEN—CHATTEL MORTGAGE. 


Where a lease provided that the lessor could distrain for any rent due, 
with a waiver of exemptions giving to thg lessor, his heirs, executors, 
and assigns, a first lien on any and all goods, chattels, furniture, and 
other property belonging to the lessee, which were then on the 
leased premises, or which might be placed thereon during the term 
of the lease, as security for the payment of the rent, such pro- 
vision did not constitute a chattel mortgage on the personal property 
of the lessee on the premises within a provision of a fire policy that 
it should be void if insured’s interest in the premises was other than 
sole and unconditional ownership of the property insured, and in 
case the property should be incumbered by a chattel mortgage, etc. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 
FIRE LOSS—FAILURE TO PAY—DAMAGES—ATTORNEY’S FEE. 


Where defendant insurance company copied a proof of loss submitted 
to a concurring insurance company and sent it to insured to be 
sworn to, and concluded to take the full time prescribed in the 
policy in which to pay the loss, and then refused to pay, and, on being 
sued, denied liability, without intimating to insured that the proofs 
of loss submitted were not satisfactory, and not claiming any 


* Decision rendered, May 20, 1912. 148 S. W. Rep. 650. 
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exemption from payment because of a garnishment served on it, 
it was not relieved from liability for a penalty and attorney’s fee 
on being cast in the suit, because a mere formal demand had not been 
made on it for payment of the loss. 


(For other cases, see Insurance, Cent. Dig. § 1408; Dec. Dig. § 602.) 


Appeal from Circuit Court, Garland County ; Calvin T. Cotham, 
Judge. 

Action by Mrs. R. L. Fleenor against the Phoenix Insurance 
Company of Hartford. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

This is a suit for $1,071.43 by appellee against the insurance 
company on a policy insuring her against fire loss on hotel and 
office furniture at the Southern Hotel at Hot Springs. It was 
alleged that the conditions of the policy were complied with, that 
a loss had occurred and judgment prayed for said amount, with 
12 per cent penalty and an attorney’s fee. The insurance com- 
pany denied all liability on the policy and claimed a forfeiture 
thereof on account of a violation by the insured of the conditions 
of the policy as to the sole and unconditional ownership of the 
property by the insured, the incumbrance thereof by chattel mort- 
gage, and the unrestricted use of coal oil on the premises, setting 
out the provisions of the policy relating thereto; the one as to 
the coal oil reading as follows: “This entire policy, unless other- 
wise provided by agreement, indorsed hereon or added hereto, 
shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership * * * or if there be 
kept, used or allowed on the above described premises * * * 
petroleum or any of its products of greater inflammability than 
kerosene oil of the U. S. Standard (which last may be used for 
lights and kept for sale according to law). * * * No suit or 
action on this policy for the recovery of any claim shall be sus- 
tained in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements. * * *” 

The property insured was situated in the Southern Hotel at 
the time of the loss, and appellee had $3,500 insurance in three 
companies, $1,250 of which was with appellant company. The 
other two companies adjusted the claims upon proofs of loss fur- 
nished and settled with appellee. The adjuster for this company 
copied one of the proofs of loss furnished one of the other com- 
panies and gave it to one of its clerks in the office of its local 
agent at Hot Springs and had appellee to sign and swear to it 
and, as said in its brief, appellant took its 60 days’ time permitted 
by its policy, before the loss became payable, in which to pay. 
It also admits that the testimony was sufficient to sustain the find- 
ing of the jury as to the amount of loss and damage caused by 
the fire. The policy was introduced in evidence, containing the 
clauses and conditions relative to forfeitures, as set out in the 
answer. 

The proof tends to show that the appellee was the owner of 
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all the furniture in use in the Southern Hotel, covered by the 
policy at the time of the issuance thereof. She purchased some 
of it from one R. H. Pearce, and paid therefor $200. She testified 
that she bought this furniture at the Moore flats and moved it to 
the Southern Hotel; that Pearce came to the Southern Hotel some 
time in January and acted as manager for her; that no furniture 
was moved from the Moore Flats for use in the hotel, except 
what she bought, but that Pearce stored some old furniture in a 
back room on the first floor which was not fit for use. That, 
when she purchased the furniture from Pearce, he represented 
that he was the sole owner of it. That one of her checks given 
in payment for it was indorsed by Pearce and C. H. Pullen, and 
four of the other checks were indorsed by Pullen. That she was 
the sole owner of all the furniture contained in the Southern 
Hotel at the time of the fire, and no one else had any interest 
in it whatever, either at the time she insured it or when the loss 
occurred. 


Pullen stated that he was the proprietor of the United States 
Hotel in 1908 and had been for some years, and had accumulated 
a lot of surplus furniture, which he desired to dispose of, and, not 
being able to do so, decided to rent a rooming house and furnish 
it; that he made a contract with R. H. Pearce to take charge of 
the furniture, and they arranged to rent the Moore Flats, a 16- 
room house, and furnish them with it. Pearce was to be equally 
liable for the rent and expenses of operating the business, and 
they were to divide the profits equally until the business could 
be disposed of. In December, 1908, Pearce thought they could 
do better in the Southern Hotel, and they hoped to secure a 
purchaser more readily by making a change. ‘When the change 
of houses was made, Pearce and I had another agreement. I 
permitted him to move my furniture to the Southern Hotel, 
which was sufficient to only partially furnish it. That they finally 
bought, jointly, $400 worth of furniture, with the understanding 
that, when a sale of the business was had, Pullen was to receive 
the full value of said new furniture; that after waiting several 
months for Pearce to make a sale of the business, and seeing no 
prospect for a sale in the near future, I saw him and threatened 
to take the furniture away from the house. A disagreement arose 
as to the amount I owned. We tried to make a deal, whereby he 
was to take all of it in his own right and pay me a reasonable 
price therefor, but could not agree on the price. I then placed 
the matter with an attorney for adjustment, but, before it was 
settled, Pearce was killed. After his death I learned that Mrs. 
Fleenor claimed everything in the house, but, knowing her as I 
did, I did not go to see her relative to the property, as I did not 
want to have any controversy with her. It was my intention to 
bring an action in replevin against her for the property, and 
would have done so if it had not been destroyed by fire. I sued 
her for the value of it and garnished the insurance company, but 
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dismissed the case upon advice from my attorney that I could not 
recover from my insurance company in any event, as the insurance 
was in her name, and that, if I established title to the furniture, 
it would defeat the collection of the insurance by either party.” 
There was testimony to show that one or two quart bottles 
of coal oil were found between the ceilings and walls of the 
different stories of the hotel when it was torn down after the 
fire, and that coal oil was also discovered in slop jars up in the 
attic. The coal oil was first kept in a barrel on the back porch 
of the second story of the hotel, which extended out to the 
ground on the mountain side, and later in an iron tank at the 
same place. It was used for lighting lamps, and a good many 
rooms in the hotel were heated by burning it in oil heaters 
therein ; about two gallons per day to the heater. Appellee stated 
that she did not conspire with any one to burn the house; did 
not put coal oil or have any one else place it around the house, 
except the oil that was kept in the tank. That she bought oil 
for the hotel in barrels, used it for lighting lamps and for heat- 
ing about eight rooms of the hotel, which had no flues, by burn- 
ing it in oil heaters. That: she did not have the oil placed in 
bottles between the ceilings, or in any vessel. That she did use 
a disinfectant in the form of crude carbolic acid and placed it in 
slop jars in the rooms every day. The iron tank, which held 
52 gallons of coal oil, was on the back porch at the time of the 
fire, and had been opened and about 10 gallons of oil drawn out 
of it. The fire did not originate anywhere near this porch or 
tank of oil. Some of the firemen stated that the odor of coal 
oil was very strong in the smoke when they arrived at the fire, 
while others stated that they were not able to detect any such odor. 
A lease under which the insured occupied the premises was 
introduced in evidence providing for the payment of $900 a 
year rent, $75 a month, payable in advance, on the first day of each 
month, which also contained provisions for the forfeiture of the 
lease in case of failure to pay the rent as agreed, and that the 
whole amount thereof should become due on such forfeiture. 
That the lessor could distrain for any rent due, with a waiver 
of a right to claim any exemption of property from execution 
and distress, and this clause concluded: “Meaning and intending 
hereby to give to the said party of the first part, and his heirs, 
executors, adminstrators, and assigns, a valid and first lien upon 
any and all goods, chattels, furniture, or other property belong- 
ing to the said party of the second part, that are now in said 
leased premises, or that may be placed or put in said premises 
during the term of this lease, as security for the payment of 
said rent in manner aforesaid, anything hereinbefore contained 
to the contrary, notwithstanding.” The next clause provided that, 
if the term shall be ended at the election of the lessor, or in any 
other way, the lessee does “promise and agree to surrender up 
said above described premises and the property upon which a lien 
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is hereby given, peaceably, etc.” This lease was in force when 
the policy was issued, but no lease had been signed after its 
expiration for the next year, during which the fire occurred, al- 
though the hotel was occupied on the same terms. 

The court instructed the jury, giving over appellant’s objections, 
instructions numbered 1, 4, and 10, which are as follows: No. 1. 
“The jury is instructed that should they find from the evidence 
that Pullen and Pearce were partners in the furniture contained 
in the Moore apartments, that either partner would have the right 
to dispose of the same, and his contract of sale would be binding 
on the other.” No. 4. “The jury is instructed that the lien speci- 
fied in the lease was not a chattel mortgage under the terms of 
the said insurance policy.” No. 10. “If you find from the evi- 
dence that the fire which destroyed the property insured under 
this policy was caused by the failure of the insured to comply 
with the clause of the policy restricting the use of kerosene oil 
kept on the premises, you will find for defendant.” 

And in refusing to give for it instructions numbered 5, 6, and 7, 
as follows: No. 5. “If you believe from the evidence that plain- 
tiff used coal oil stoves in said building, in which coal oil was 
used as a fuel, you will find that said policy was avoided.” No. 6. 
“If you find from the evidence that vessels of oil were concealed 
or left scattered about the hotel with the knowledge of plaintiff, 
you will find for defendant.” No. 7. “If you find from the evi- 
dence that coal oil was stored in the building, in large quantities 
and not for sale or to be used for lights, with the knowledge of 
plaintiff, then you will find that said policy was avoided.” 

The jury returned a verdict for appellee, and, from the judg- 
ment thereon, the insurance company appealed. 


CockriLt & ARMISTEAD, of Little Rock, and A. B. BELDING, 
of Hot Springs, for Appellant. 
Jas E. Hocus, of Hot Springs, for Appellee. 


Kirsy, J. (after stating the facts as above.) 
[1] It is contended, first, that the court erred in giving in- 
struction numbered 1, and we do not agree with its correctness as 
an abstract proposition of law, for, while a partner has implied 
authority to dispose of the personal property of his firm, it is 
usually only when he makes the transfer in the course of trade 
and incidental to the regular business of the firm that it is bind- 
ing upon all the partners in favor of a bona fide transfer. 30 

Cyc. 495. ; 
[2] We think no prejudice resulted to appellant from the giv- 
ing of this instruction, however, because the court, at its re- 
quest, told the jury that, if Pullen owned part of the furniture 
used in the hotel at the time of the issuance of the policy, or if 
Pullen and Pearce owned a part thereof jointly at that time, it 
amounted to a breach of the warranty and avoided the entire 





Fire.] Phoenix Ins. Co. vs. Fleenor. 1493 


policy, and, even if they should find that the plaintiff acquired the 
interest of Pearce before the policy was issued, if they believed 
that Pullen still owned an interest, either solely or jointly, in any 
part of the furniture, that it would avoid the policy. That, if 
plaintiff was not the sole and unconditional owner of all the prop- 
erty insured at the time of the issuance of the policy, there was 
a breach of warranty which avoided the policy, regardless as to 
what the plaintiff thought and believed about her ownership. 

The testimony shows that there was no partnership agree- 
ment between Pullen and Pearce after their agreement to move 
from the Moore flats, and had not been relative to the $400 worth 
of furniture jointly purchased by them, and Pullen’s statement 
shows that he authorized the sale of his furniture by Pearce, and 
the evidence tended to show that he had indorsed four of the 
checks given in payment by Mrs. Fleenor for the $200 worth of 
furniture purchased from Pearce by her, and it was undisputed 
that he made no claim of ownership of any of the property until 
after the fire, notwithstanding he knew it had been purchased by 
Mrs. Fleenor long before the fire occurred. She stated that no 
other furniture than the $200 worth she purchased from Pearce 
was moved from the Moore flats to the Southern Hotel for use 
therein, and that she was the sole and unconditional owner of 
all the furniture used in furnishing the hotel at the time of the 
issuance of the policy and the fire, and this question was fairly 
submitted to the jury upon the instructions given, and they have 
found the issue in her favor. 


[3] 2. The next contention is that the policy was avoided by a 
violation of the clause relating to the use of coal oil ; that the court 
erred in giving instruction numbered 10 and in refusing appel- 
lant’s requested instructions numbered 5, 6, and 7. 


Under said clause of the policy, relating to kerosene oil, the 
words in parentheses, applicable thereto “(which last may be 
used for light and kept for sale according to law, but in quantities 
not exceeding five barrels, provided it be drawn and lamps filled 
by daylight, or not less than ten feet from artificial light), im- 
port a regulation of the use of kerosene oil for lighting purposes, 
and the condition does not prohibit its use for other purposes 
than for lights and the use thereof in heaters to warm the rooms 
did not avoid the policy; there being no question that the oil was 
of the prescribed standard or that the loss was caused by drawing 
it or filling lamps at night in less than the prescribed distance 
from artificial light. 2 Clements, Fire Insurance, 336. 

As said, it was only intended as a regulation or restriction of 
the use of the oil for lighting purposes, and the quantity kept for 
sale and the policy would not ‘have been avoided under this 
clause if oil was kept and stored about the premises, so long as 
the quantity was not greater than the amount allowed there- 
under. 

The court told the jury that, if the fire which destroyed the 
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property was caused by the failure of the insured to comply with 
the clause of the policy restricting the use of kerosene oil on the 
premises, they would find for the company, and committed no er- 
ror in refusing to give appellant’s said requested instructions 
numbered 5, 6, and 7. 

[4] There was no claim made in the court below that the 
hazard was increased by the use of coal oil or storing it in any 
particular way, nor was any instruction asked in relation thereto, 
and appellant only urges it now in his reply brief, which comes 
too late to avail of a defense that should have been insisted upon 
in the trial court. 

[5] 3. It is next contended that the court erred in giving in- 
struction numbered 4, declaring that the lien specified in the lease 
was not a chattel mortgage under the terms of the insurance pol- 
icy. Our law does not recognize the remedy of distraint for the 
collection of rent as it existed at the common law and, by the 
terms of said lease, a lien only against the furniture of appellee 
was given as a security for the payment of any rent that should 
become due and be not paid at the time thereof. 

It contains no words of conveyance of the property, and had no 
effect to transfer the legal title thereof to the lessor, nor was it 
intended by the parties to have any such effect. Under it the les- 
sor could not have taken possession of the property from the 
lessee, by replevin, and his only remedy would have been to en- 
force the lien against it by a suit in equity. It was intended only 
as a security and a chattel mortgage is more than that. Perry 
County Bank vs. Rankin, 73 Ark. 589, 84 S. W. 725, 86 S. W. 279. 

“Such a mortgage is something more than a mere security. It 
is a conditional sale of chattels and operates to transfer the legal 
title to the mortgagee, to be defeated only by a full performance 
of the condition.” Jones on Chattel Mortgages, § 1; Cobby on 
Chattel ‘Mortgages, §§ 2 and 4. 

It is true it was held in Mitchell vs. Badgett, 33 Ark. 394, that 
a lease of land duly executed by a landlord and tenant, in which 
a lien was expressly given and reserved upon all the crops pro- 
duced upon the land by the tenant, and which provided that no 
part of same should be removed or disposed of in any way by 
the tenant or his agent, until the note had been paid, or with the 
consent of the landlord, amounted to a mortgage. But that was a 
proceeding in equity to enforce a lien and declare a trust against 
the property subject to the lien in the hands of another which 
would and could have been done without regard to whether the in- 
strument was a chattel mortgage, or only gave a lien as security. 


The lien in this case could have been regarded as an incum- 
brance, but no provision was made against incumbrances, and it 
did not affect the title of the insured; the rent always having been 
paid in advance, and none ever having become due, for which 
the lien attached as security even. 

[6] It is last contended that the court erred in assessing the 
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penalty and allowing an attorney’s fee. Appellant in its brief 
states that it copied a proof of loss submitted to one of the con- 
curring insurance companies, and sent it to the insured to be 
sworn to, and concluded to take the full time prescribed in the 
policy in which to pay the loss. It did not pay the loss, as it 
agreed to do, within the time prescribed in the policy after proof 
of loss made, and, being sued, denied liability upon the policy. 
It gave the insured no intimation that the proof of loss so made 
out at its instance was not satisfactory and that the amount, as 
adjusted, would not be paid within the time prescribed in the 
policy ; neither did it claim exemption from payment because of a 
garnishment served on it, and it did not fail to pay because of a 
lack of demand, but on account of its denial of liability. 

In Metropolitan Life Ins. Co. vs. Shane, 98 Ark. 137, 135 S. 
W. 8306, the court said: “It is not necessary that there should have 
been a formal demand for payment of the policy before the pen- 
alty for its nonpayment would attach. It is only necessary to show 
facts from which it can be reasonably inferred that the company 
understood that payment was demanded and that it refused to 
make same.” 

As already stated, the company made no excuse for a failure 
to pay within the terms of the policy after proof of loss made, 
and by its conduct in so doing, after concluding to take the full 
time and subsequent resisting payment on the ground that it was 
not liable on the policy, it evinced a refusal to pay after it un- 
derstood payment was demanded. 

A mere formal demand would have effected nothing, and, under 
the circumstances, it was not required to be made, and the court 
committed no error in assessing the penalty and attorney’s fee 
against it, pursuant to the statute. 

It is also true the record does not show that any proof was 
taken upon the question of a reasonable attorney’s fee before one 
was fixed by the court, but he had the whole matter before him, 
was familiar with the case, and the service done by the attorneys 
therein, and we cannot say that there was no evidence warranting 
his fixing the amount of the fee, which was a matter within the 
discretion of the court. Neither do we think the amount allowed 
is excessive. 

Finding no prejudicial error in the record, the judgment is 
affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN. 


SOUTHERN NAT. INS. CO. or Austin. 
US. 


BARR* 


ai <i ice OF POLICY—ADDITIONAL INSURANCE—EFFECT 


A provision of a fire policy that it should be void if insured procure any 
other contract of insurance on the property covered by the policy 
did not ipso facto make the policy void by the issuance of a second 
policy in another company, since the company had a right to waive 
the provision and continue the policy. 


(For _ cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 
330. 
AMOUNT RECOVERABLE—OTHER INSURANCE. 


A fire policy provided that the entire policy should be void if insured 
procured any other insurance on the property covered by the policy. 
A subsquent policy, issued by defendant covering the same property, 
provided that defendant should not be liable for a greater proportion 
of any loss than the amount hereby insured “shall bear to the whole 
insurance, whether valid or not, covering the property.” Held that, 
irrespective of whether the first policy became absolutely void or only 
voidable upon the issuance of the second policy without the first com- 
pany’s consent, it should be considered as insurance in determining 
defendant’s liability under the provision making it liable for no 
greater amount than its policy bore to the whole amount of the 
insurance. 


(For — cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 
504. 


Appeal from District Court, Travis County; Geo. Calhoun, 
Judge. 

Action by Mrs. W. B. Barr against the Southern National In- 
surance Company of Austin. From a judgment for plaintiff, de- 
fendant appeals. Reversed and rendered. 


Geo. S. Wricut, of Dallas, and W. P. ALLEN, of Austin, for 
Appellant. 

Fiset & McCienpon, of Austin, for Appellee. 

Rice, J. 

Appellee brought this suit against appellant to recover the sum 
of $687.20, claimed as a balance due her on a policy of insurance 
in the sum of $1,000, issued by it covering her residence, which 
had been partially destroyed by fire. 

Appellant answered by general denial, and specially that at the 
time of the fire there was on the property $3,850 insurance in the 


* Decision rendered, May 15, 1912. 148 S. W. Rep. 845. 
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Royal Exchange Assurance Company, which, under the terms of 
defendant’s policy, should contribute to the loss; that defendant’s 
proportion of the loss and damage to the property was $312.80, 
which sum had been paid by it in full settlement of plaintiff’s 
claim. 

By supplemental petition, plaintiff replied that the Royal Ex- 
change Assurance Company’s policy provided for forfeiture, if 
other insurance was secured by plaintiff; that the securing of the 
defendant’s policy avoided the Royal policy; and that such void 
policy was not insurance, within the meaning of the pro rata 
clause of defendant’s policy. 

It appeared from the evidence that appellee, on February 7, 
1908, took out a policy of insurance on her residence in the Royal 
Exchange Assurance Company of London, England, for the sum 
of $3,850, which expired February 7, 1911. This policy con- 
tained the following provision: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on the 
property or any portion thereof covered, in whole or in part, by 
this policy.” 

On June 9, 1909, appellee took out a policy of insurance in the 
Southern National Insurance Company, appellant, for $1,000, 
covering the same building for a period of one year from date of 
issuance. The fire occurred February 19, 1910, resulting in a 
partial loss of said building, estimated at $1,517.09. ‘The second 
policy contained among other provisions, the following: “This 
company shall not be liable under this policy for a greater pro- 
portion of any loss on the described property * * * than 
the amount hereby insured shall bear to the whole insurance, 
whether valid or not, * * * covering such property.” Ap- 
pellee did not obtain or procure the consent of the Royal Ex- 
change Assurance Company for this additional insurance; nor 
was any such consent entered upon such policy when the sec- 
ond policy was taken out; nor, indeed, is it claimed that she did 
obtain such consent, but it is conceded that said company was 
not even apprised thereof till after the fire. Subsequent to the 
loss and prior to the institution of this suit, appellant paid to Mrs. 
Barr, appellee herein, the sum of $312.80, being in full, as it 
claimed, of the amount due her under its policy, contending that 
the clause in its policy, above quoted, only rendered it liable for 
said amount, which was its proportionate share of said loss. 

. The court instructed the jury, in effect, that on account of the 
taking out of the second policy, without the consent of the first 
company, that the policy in said Royal Exchange Company eo 
instanti became void under its terms and conditions, and consti- 
tuted no insurance upon the premises of plaintiff described there- 
in, and ceased to affect the question of the liability of the first 
company under the claim for proportionate payment, and refused 
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a peremptory instruction in behalf of appellant. There was a 
verdict and judgment in favor of appellee for the amount syed 
for, and appellant has prosecuted this appeal, assigning the ac- 
tion of the court in both respects as error. 

[1] It seems that formerly, where insurance policies contained 
a provision limiting the insurer’s liability to a proportionate part 
of the loss, based upon the “whole amount insured,’ that the 
courts held that the “whole amount insured” embraced only sub- 
sisting valid policies at the time of the loss. See Hand vs. In- 
surance Co., 57 N. Y. 41; Forbush vs. Insurance Co., 4 Gray 
( Mass.) 337; Hygum vs. Insurance Co., 11 Iowa, 21. Since then, 
however, doubtless for the purpose of protecting themselves 
against the necessity of contesting with the assured any question 
of the validity or invalidity of other existing policies, a provision 
limiting the liability to no greater proportion of the loss than the 
sum insured bears to the whole insurance, whether valid or not, 
was inserted in the policies, which provision has been held to be 
reasonable. We do not believe that the first policy, under its pro- 
visions, became absolutely null and void, ipso facto, by reason of 
the issuance of the second policy, but are inclined to the opinion 
that such second policy was, by reason thereof, voidable only 
since, notwithstanding the happening of this contingency, said 
company had the right to waive said provision and continue said 
policy in force. It is said in 19 Cyc. p. 746, on the subject of ad- 
ditional insurance, that “upon the assumption that the assured will 
be less careful to protect his property from loss in proportion as 
the amount of his insurance is increased a usual stipulation of the 
policy is one that the contract shall be vitiated if additional in- 
surance shall be procured on the property, without the insurer’s 
consent. Such provision is valid and reasonable. There is a 
strange conflict of opinion as to whether the policy becomes void 
ipso facto, or whether the doing of the prohibited act renders the 
policy only voidable at the instance of the insurer. A number of 
courts give a literal effect to the stipulation, and avoidance im- 
mediately results. Other courts assert that the provision is in- 
serted for the benefit of the company and may be waived by it, 
as any other provision intended for its benefit; and hence the 
policy is voidable only.” 

[2] “The term ‘void’ is equivocal. It may import absolutely 
null, or merely voidable. It is an indefinite expression that has no 
fixed meaning, and what is only ‘voidable’ is often called ‘void.’ 
It is a common practice of Legislatures and courts to use the 
words ‘void’ and ‘voidable’ interchangeably, where the distinction 
between them is not material to the question or case under con- 
sideration. 

“ ‘Void’ has with lexicographers a well-defined meaning as of 
no legal force or effect whatsoever, or null and incapable of con- 
firmation or ratification. But it is sometimes and not infrequently 
used in enactments, in opinions, in contracts, and in arguments in 
the sense of voidable; that is capable of being avoided. The 
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word ‘void,’ when used in any of these instruments, will therefore 
be construed in the one sense or the other as shall best effectuate 
the intent in its use, which will be determined from the whole 
language of the instrument and the manifest purpose it was 
framed to accomplish. 

‘Where the word ‘void’ is used to secure a right or to confer a 
benefit on the property, it will, as a rule, be held to mean null and 
incapable of confirmation; but, if used respecting the rights of 
individuals capable of protecting themselves, it will often be held 
to mean voidable only.” 

The above extracts are from cases collated in volume 8, Words 
and Phrases, p. 7334. To the same effect in the text in 29 Ameri- 
can & Eng. Ency. Law, p. 1068. So that, if the clause in the first 
policy be given the construction justified by the above authorities 
(which accords with our belief), then the fact that additional in- 
surance was taken out by Mrs. Barr, without the consent of the 
Royal Exchange Assurance Company, did not render said policy 
void ipso facto, but merely voidable at the election of said com- 
pany, in which event it cannot be questioned but that appellant’s 
contention is correct that said first policy must be considered as 
subsisting, outstanding insurance at the time of the fire ; and there- 
fore it was not liable for a greater proportion of said loss than its 
policy bore to the whole amount of such existing insurance, not- 
withstanding it is subject to be defeated by the taking out of 


such second policy, for which reason the judgment rendered was 
not authorized. 


[3] But we do not place this decision wholly upon this ground; 
for we think, irrespective of the fact whether or not said first 
policy became ipso facto void upon the taking out of the second 
policy without the consent of the first company, that it should be 
considered as insurance in estimating appellant’s liability under 
the clause contained in its contract, which was that it was liable 
for no greater amount, in the event of loss, than its policy bore to 
the whole amount of the insurance, whether valid or not. See 
Wilson vs. Aétna ns. Co., 12 Tex. Civ. App. 512, 33 S. W. 1085; 
Nat. Union Ins. Co. vs. Dorroh, 133 S. W. 477; Cassity vs. In- 
surance Ass’n, 65 Miss. 49, 3 South. 138; Gandy vs. Orient Ins. 
Co., 52 S. C. 224, 29 S. E. 658; Rickerson vs. German American 
Ins. Co., 6 App. Div. 550, 39 N. Y. Supp. 547; Liverpool, L. & 
G. Ins. Co. vs. Verdier, 35 Mich. 395; Hartford Fire Ins. Co. vs. 
Peterson, 209 Ill. 112, 70 N. E. 757; Webb. vs. Concordia Fire 
Ins. Co., 167 Mich. 144, 132 N. W. 523; Cooley’s Briefs on the 
Law of Insurance, vol. 4, p. 3101. 

In Wilson vs. A®tna Ins. Co., supra, Mr. Justice Collard held, 
as shown by the syllabus, that “a policy providing that it should 
be void if the insured had or should thereafter procure ‘any other 
insurance, whether valid or not,’ was voided by afterwards pro- 


curing another policy, which by reason of a similar clause therein, 
was void and never attached.” 








i 
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In Insurance Co. vs. Dorroh, supra, the Texarkana court held, 
in construing a policy declaring a forfeiture in the event of ad- 
ditional insurance, whether valid or not: “The condition ‘whether 
valid or not’ includes an invalid or void policy, and is enforceable 


” 


—” citing the Wilson Case with approval. 

These cases are authority, we think, in this state for the con- 
tention that a clause, “insurance, whether valid or not,” includes 
a void policy, or a policy in the same attitude as the Royal policy 
in this case. But cases have gone to judgment in other juris- 
dictions where the exact point in question here presented has been 
discussed and determined in favor of appellant’s contention. In 
Cassity vs. Insurance Co., supra., the Supreme Court of Missis- 
sippi, passed upon the following provision in a policy of insur- 
ance, to wit: “The insured shall not recover any greater propor- 
tion of the loss than the amount hereby insured bears to the whole 
sum insured on said property * * * without reference to the 
solvency or liability of other insurers.’ At the time of taking 
out of the New Orleans Insurance Company’s policy, assured had 
another policy in the home company which provided for a for- 
feiture if other insurance be taken out. The assured claimed 
that the home policy was void from the inception of the policy 
sued on, and did not constitute insurance, within the meaning of 
the contribution clause, above quoted, which is the same con- 
tention as is urged in the case at bar. The court, in passing upon 
this question, said: “In the absence of a stipulation of this char- 
acter, the assured might recover from any one of a number of 
insurers the whole loss sustained by him, leaving the party from 
whom full recovery had been had recourse on the other insurers 
for contribution of the loss paid. Under such circumstances, 
it would devolve upon the company seeking contribution to estab- 
lish the validity of the several contracts of insurance; and it 
would bear its proportion of the loss arising from the insolvency 
of one or more of its coinsurers. To obviate this inconvenience 
and hazard, the clause under consideration is inserted in the pol- 
icy. It casts upon the assured, not only the loss which may arise 
from insolvency of any company insurer, but also the obligation of 
looking to such other insurers for a proportionate part of the 
loss, regardless of the liability of such insurer upon its policy. 
We cannot distinguish between a policy of insurance on which 
there is ‘no liability of the insurer’ and an ‘invalid policy.’ We 
cannot yield our assent to this construction [assured’s construc- 
tion] of the contract. We cannot, in applying the rule which con- 
strues the instrument most strongly against the insurer, close our 
eyes to the manifest purpose of the clause and so refine upon lan- 
guage as to defeat the object sought to be accomplished.” 

In Gandy vs. Insurance Company, supra, a question similar to 
the one under consideration was determined in accordance with 
appellant’s contention. There a policy in the home company was 
issued prior to the Orient policy, and contained a provision mak- 
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ing it void if other insurance was secured. It was claimed that 
the home policy was void from the inception of the Orient policy, 
and therefore was not within the condition “other insurance, 
valid or not,” in the contribution clause of the Orient policy ; but 
the court held that, regardless of the question as to whether the 
home policy was void or voidable, it was insurance, within the 
condition of the contribution clause. 

In the recent case of Webb vs. Concordia Fire Ins. Co., supra, 
by the Supreme Court of Michigan, the facts were as follows: 
The insured secured a policy in the Mutual Company October 8, 
1903. This policy provided for its forfeiture if other insurance 
were secured. Later another policy sued upon was secured. The 
last company had notice of the first policy; but the first company 
had no notice of the last policy. The last policy contained a 
clause: “This company shall not be liable for a greater propor- 
tion of any loss than the amount hereby insured bears to the 
whole insurance, whether valid or not.” ‘The defendant company 
settled with the assured and paid him its proportion of the loss; 
both parties assuming that the Mutual Company would pay its 
proportion. The Mutual Company refused to pay any part of 
the loss, on the ground that the additional insurance, procured 
without notice to it, avoided its policy. Assured thereupon in- 
stituted suit to cancel the settlement with defendant and recover 
the balance of the insurance. The assured secured judgment in 
the lower court. The court reversing the judgment said: “The 
single question presented for our determination is: Does the pro 
rata clause apply to a case where the prior policy becomes void 
ipso facto upon the issuance of the subsequent policy? Counsel 
for the defendant contend that the phrase ‘whether valid or not’ 
was inserted in the policy to cover just such a case as this; that 
manifestly the pro rata clause can have no effect and cannot 
become operative until there has been a loss, and that loss ascer- 
tained. Therefore, whether a policy has been forfeited and is in- 
valid at the time of the loss, or whether it is still in force, makes 
absolutely no difference under the working of the policy. The 
contention of complainant was that, ‘by reason of the taking of 
the policy in the defendant, the first policy became wholly void; 
that the fact that the claim was made under the first policy would 
not annul the second policy; * * * that the first policy be- 
came void upon the day of the issuance of the new policy in de- 
fendant company ; that it became void for all purposes, not only 
for the purpose of avoiding liability upon that policy, but it was 
so void that there was no policy in existence after that date for 
any purpose whatever, except the policy of the defendant; and 
that the defendant was the sole insurer of the property at the time 
of the loss and was liable for the full loss of the property cov- 
ered by their policy.” 

After so stating the contentions of each party, the court, pro- 
ceeding, said: “We think it was the legislative purpose in re- 

Vol. XLI.—94. 
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quiring this provision in the statutory policy that all policies in 
existence at the time of the loss should be taken into account, 
whether void or valid. In the Verdier Case, Chief Justice Cooley 
said: ‘The plaintiff in error required the insured to stipulate in 
their policy that in adjusting a loss other existing policies should 
be taken into account, even though forfeited, the plain pur- 
pose being to protect the company against the necessity of con- 
testing with the assured any question of the validity or invalidity 
of existing policies, and this was a competent provision and not 
unreasonable.’ In Donogh vs. Insurance Co., 104 Mich. 503, 62 
N. W. 721, Justice Montgomery said: ‘Plaintiff contends that, 
inasmuch as the policy attempted to be taken out in the Liverpool, 
London & Globe Insurance Company contained a clause like that 
relied upon by the defendant, such policy was void and did not 
operate to forfeit the first policy. There is authority to sustain 
this contention of plaintiff to the extent that, where there is a 
stipulation in the policy merely that it shall be voided by subse- 
quent insurance, the first policy is not avoided by taking out a 
new policy which is wholly inoperative and void. [Citing au- 
thorities.] But the stipulation in this case goes further. It pro- 
vides that the policy shall be void if the assured now has or shall 
hereafter make or procure any other contract of insurance, 
whether valid or not. Language could not well be more specific. 
The evident purpose of the provision is to guard against the pos- 
sibility of all apparent motive or inducement to commit fraud.’ 
As remarked by the author of May on Insurance (volume 2, p. 
365b): ‘It is difficult to see why the words “valid or not” do not 
in all common sense cover a void policy.’ ” 

We think the clause in appellant’s policy limiting its liability to 
no greater proportion of the loss than the amount insured bore 
to the whole insurance, whether valid or not, must control. It is 
the solemn agreement of the parties, which the court is bound to 
enforce, in the absence of fraud or other circumstances author- 
izing us to set aside the contract. To hold otherwise would be to 
make a new contract for the parties, which we are not author- 
ized to do. As the parties have bound themselves, so must they 
be bound. 

We therefore hold that, whether such other insurance was valid 
or not at the time of the fire, it must be taken into consideration 
in determining appellant’s liability under the contract. So believ- 
ing, it becomes our duty to reverse the judgment of the trial court 
and here render judgment in behalf of appellant, which is ac- 
cordingly done. 

Reversed and rendered. 





Exposition Arcade Corporation vs. Lit Bros. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


EXPOSITION ARCADE CORPORATION 
US. 


LIT BROS.* 


“Sawa TO COLLECT—SET-OFF—QUESTION 
FOR J 


Where a buyer under a conditional sale of personal property, on its 
being destroyed by fire before payment of the price, delivered the 
policies to the seller for collection and credit, the seller’s liability 
for failure to collect a portion of the insurance was an unliquidated 
demand, depending on negligence, and was properly submitted to 
the jury, as against the buyer’s claim that he was entitled to credit 
as a matter of law for full amount of the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1478, 1481, 1482, 
1485; Dec. Dig. § 593.) 


Error to Law and Chancery Court of City of Norfolk. 

Action by Lit Bros. against the Exposition Arcade Corpora- 
tion. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


R. R. Hicks, for Plaintiff in Error. 
E. R. Barrp, Jr., for Defendant in Error. 
Keira, P. 


Lit Bros. proceeded by motion in the court of law and chancery 
of the city of Norfolk against the Exposition Arcade Corpora- 
tion to recover certain moneys claimed to be due them, and ob- 
tained a judgment for the sum of $2,427. 95, to which a writ of 
error was obtained by the defendant corporation. 

From the facts in evidence it appears that Lit Bros., a corpora- 
tion organized under the laws of the state of Pennsylvania, in 
consideration of the sum of $6,279.50 paid and to be paid, sold 
to the Exposition Arcade Corporation certain personal property, 
consisting of household furniture, which was delivered to the de- 
fendant company, but the title to which was reserved to Lit 
Bros. until all the payments under the contract of sale had been 
made. It was further agreed that the property should be insured 
for an amount not less than $4,000, the policy of insurance to 
be assigned to Lit Bros, as additional security. This contract 
bears date in March, 1907, and on the 29th of June, 1907, the prop- 
erty was wholly destroyed by fire. It appears that the Exposition 
Arcade Corporation had policies of insurance in several com- 
panies, amounting to $5,500, which it turned over to Lit Bros., 
who proceeded to collect from the insurance companies, but real- 
ized only $2,462.45, which, added to the sum which was paid in 


* Decision rendered, June 13, 1912. 75 S. E. Rep. 117. 





1504 Insurance Law Journal Vol. 41. [Sept., 1912. 


cash, left by the Exposition Arcade Corporation the sum for 
which judgment was rendered. 


[1] The claim of the plaintiff in error is, first, that where a 
seller puts property in the possession of a vendee, with reserva- 
tion of title, it is at the risk of the seller, and the loss is on the 
vendor when the property is destroyed without fault upon the 
part of the vendee. 


Upon this question there seems to be some conflict of opinion. 
The cases from Massachusetts (‘Tabbutt vs. American Ins. Co., 
185 Mass. 419, 70 N. E. 430, 102 Am. St. Rep. 353, and Swallow 
vs. Emery, 111 Mass. 356) and Alabama (American Soda, etc., 
Co. vs. Blue, 40 South 218 [Reported in full in the Southern Re- 
porter; reported as a memorandum decision without opinion in 
146 Ala. 682]) sustain the position of plaintiff in error. But 
the weight of authority is, we think, to the contrary. 

In Williston on Sales, § 304, it is said: “Where goods are 
delivered to the buyer, but title is retained by the seller until the 
price is paid, the buyer immediately acquires the right to use the 
goods as his own, and has, indeed exactly the same power over 
them, and right in regard to them, that he would have if he had 
bought them and mortgaged them back to secure the price. The 
time for payment in such sales frequently extends over months, 
and sometimes over years. It is necessarily to be expected by 
the parties that the goods will deteriorate during this period, and, 
nevertheless, that the buyer will be bound to pay the price. It 
seems properly to follow that, if the goods are accidentally de- 
stroyed or injured, the buyer must stand the loss; that is, he 
must pay the price in full at the time agreed. The decisions upon 
the point are in conflict, but the weight of authority sustains the 
view here expressed.” 

In support of the text a number of authorities are cited, among 
them Chicago Equipment Co. vs. Merchants’ Bank, 136 U. S. 
268, 10 Sup. Ct. 999, 34 L. Ed. 349, Where Mr. Justice Harlan 
uses the following language: ‘The agreement that the title 
should remain in the payee until the notes were paid * * * 
is a short form of chattel mortgage. The transaction is, in legal 
effect, what it would have been if the maker, who purchased the 
cars, had given a mortgage back to the payee, securing the notes 
on the property until they were all fully paid. The agreement 
by which the vendor retains the title and by which the notes are 
secured on the cars is collateral to the notes, and does not affect 
their negotiability. It does not qualify the promise to pay at the 
time fixed, any more than would be done by an agreement of the 
same kind, embodied in a separate instrument, in the form of a 
mortgage. So far as the notes upon their faces show, the payee 
did not retain possession of the cars; but possession was de- 
livered to the maker. The marks on the cars showed that they 
were to go into the possession of the maker, or of its transferee, 
to be used. The suggestion that the maker could not have been 
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compelled to pay, if the cars had been destroyed before the 
maturity of the notes, is without any foundation upon which 
to rest. The agreement cannot properly be so construed. The 
cars having been sold and delivered to the maker, the payee had 
no interest remaining in them, except by way of security for the 
payment of the notes given for the price. The reservation of the 
title as security for such payment was not the reservation of any- 
thing in favor of the maker, but was for the benefit of the payee 
and all subsequent holders of the paper. The promise of the 
maker was unconditional.” 

In La Valley vs. Ravenna, 87 Vt. 152, 62 Atl. 47, 2 L. R. A. 

(N. S.) 97, 112 Am. St. Rep. 898, 6 Ann. Cas. 684, the Supreme 
Court of Vermont held that “there may be a recovery of the un- 
paid purchase price for property sold and delivered on condition 
that the title shall not pass until full payment is made, although 
without the fault of the purchaser the property is destroyed be- 
fore the price falls due.” 

Burnley vs. Tufts, 66 Miss. 49, 5 South 627, 14 Am. St. Rep. 
579, is to the same effect. See, also, Tufts vs. Griffin, 107 N. 
C. 47, 12 S. E. 68, 10 L. R. A. 526, 22 Am. St. Rep. 863; Tufts 
vs. Wynne, 45 Mo. App. 42. 

In American Soda Fountain Co. vs. Vaughn, 69 N. J. Law, 
582, 55 Atl. 54, it is said: “In a contract of sale, where the title 
remains in the vendor until the purchase price is paid, and notes 
are given for unpaid installments of the purchase price, if it ap- 
pears upon a construction of the contract that the consideration 
for the notes was the delivery of the goods, with the right to 
acquire title by payment, it is no defense to an action upon the 
notes that the subject of the sale was destroyed by fire before 
the title passed.” 


Many other cases are cited by Williston in support of the text, 
but those referred to are deemed sufficient. 

[2] The second ground of defense was that Lit Bros. should 
have been required to credit their demand against the Exposition 
Arcade Corporation with the face value of the policies of in- 
surance which had been taken out upon this property. 

The defendant pleaded non assumpsit to the motion for judg- 
ment, and filed its particulars of defense, the first paragraph of 
which is as follows: “The furniture mentioned in the notice 
was insured for its full value in the name of the plaintiff, in a 
good, solvent insurance company, and was destroyed by fire with- 
out defendant’s fault. The policies were delivered to the plain- 
tiff and collected by him. Said plaintiff could have, and should 
have, collected from said insurance companies the amount of 
$6,000. Plaintiff failed to collect said insurance, and such fail- 
ure has damaged defendant to the said amount, which dam- 
ages defendant offers to set off against the claim of plaintiff ; 
the plaintiff being a nonresident of Virginia and having no 
estate in Virginia. This statement of grounds of defense is to 
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be considered a special plea in the nature of a plea of set-off.” 

Now, that is defendant’s statement of its case. It comes be- 
fore the court with a plea of set-off, and the court told the jury 
that “the defendant is only entitled to have credited on the amount 
due by it to the plaintiff for the unpaid purchase price of the fur- 
niture bought by it such sums as the plaintiff actually collected 
from the policies of insurance held by it, unless it appears from 
the evidence that the plaintiff ought, in the exercise of reason- 
able care and diligence, to have collected a larger amount from 
said policies.” The defendant excepted to this, and asked the 
court to instruct the jury that “if from the evidence they believe 
that the plaintiff settled, without the consent of the defendant, the 
insurance claims described in the evidence at less than their face 
value, then the jury must allow the defendant an offset against 
plaintiff’s claim to the amount of the difference between the face 
value of the insurance claims and the amount actually collected 
by the plaintiff on account of said insurance.” 

The court gave the instruction asked for by the plaintiff, and 
refused that which was asked for by the defendant. The defend- 
ant also asked the court to instruct the jury, that “the burden is 
upon the plaintiff to show that he collected on account of said in- 
surance the amount collectible thereon,’ which the court also 
refused to give. 

In Waterman on Set-Off, at page 89, § 73, it is said: “As the 
defendant, when he interposes a set-off, stands in the light of a 
plaintiff in a cross-action, the burden of proof is on him to estab- 
lish his set-off.” And dealing specifically with unliquidated de- 
mands, pleaded as set-offs, it is said at page 345, § 292: “The 
damages to be recovered on a policy of insurance are always un- 
certain. The amount depends on the proof at the trial. The 
plaintiff may declare for a total loss, yet be able to prove only a 
partial loss, the extent of which will be greater or less according 
to the circumstances of each particular case. A policy of insur- 
ance is a contract of indemnity. The assurer undertakes to in- 
demnify the assured for the damages he may sustain by losses in 
consequence of the perils insured against by the policy. It is 
like a bond to save harmless. In most cases nothing can be more 
unliquidated than the amount of such indemnity. It depends 
upon a great variety of facts and circumstances, to be disclosed 
and digested at the trial.” 

We think, therefore, that there was no error in the ruling of the 
court, which left it to the jury to say whether or not the plaintiff 
ought, in the exercise of reasonable care and diligence, to have 
collected a greater amount from the policies. 

Upon the whole case, we are of opinion that there is no error in 
the judgment complained of, and it is affirmed. 

Affirmed. 





Phenix Ins. Co. vs. Dorsey et al. 


SUPREME COURT OF MISSISSIPPI. 


PHENIX INS. CO. 
vs 


DORSEY et at. (No. 15,238.)* 


INVENTORY—PLACE. 


Where insured made out a bill of goods shipped from his main store 
to a branch store in P., invoicing the goods to be charged to such 
branch, such invoice was not a sufficient inventory of the stock on hand 
at P., within the terms of a fire policy requiring insured to take 
a complete itemized inventory of stock on hand at least once a 
year, since the property was insured at the place named in the 
policy, and it was only such property as was located at that place 
that was covered by the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from Chancery Court, Tunica County; M. E. Denton, 
Chancellor. 

Action by A. I. Dorsey and another against the Phenix In- 
surance Company. Judgment for plaintiffs, and defenaant ap- 
peals. Reversed and remanded. 


J. W. Currer, of Clarksdale, for Appellant. 

FoNnTAINE & FonvraAINE, of Pontotoc, and FLOWERs, ALEXANDER 
& WHITFIELD, of Jackson, for Appellees. 

Cook, J. 

There are many singular features about this case, and, in order 
that the conclusions reached by us may be appreciated at their 
full value, a brief recital of the facts leading up to the litigation 
and a short history of the long drawn out litigation is deemed 
important. 

In the month of September, 1902, the appellee, J. G. Smith, a 
resident of Pontotoc, Miss., established a general mercantile busi- 
ness in Sunflower County, Miss., placing the management of his 
business there in the hands of his brother, A. D. Smith. This 
business was continued until some time in June, 1903, when it is 
alleged that the storehouse and merchandise stored therein were 
destroyed by fire. In August, 1903, the general officers of the 
Phenix Insurance Company received a notice from Mr. Smith, 
stating that he held policy No. 33,429 issued by the company cov- 
ering said stock of goods, valued at $5,000, and the house, valued 
at $300. The insurance company, upon investigation, found that 
their agent, A. I. Dorsey, located at Tunica, Miss., reported policy 
No. 33,429 as having been issued by him to cover his own per- 
sonal effects, valued at $250, and situated at Tunica. It was also 
developed that Dorsey had reported to the insurance company 
that he had written policy No. , insuring the same prop- 


* Decision rendered, June 17, 1912. 58 South. Rep. 778. 
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erty described by the policy claimed to be held by Smith, and 
bearing about the same date. 

The records of the insurance company showed that the last- 
named policy had been promptly canceled by the insurance com- 
pany upon receipt of Dorsey’s report, and the policy had been 
returned to the company. It afterward developed that Smith did 
have in his possession policy No. 33,429, and it did cover the 
property alleged to have been burned. The company, after mak- 
ing further investigations, denied all liability under this policy, 
and, on the 2nd day of October, 1903, filed in the chancery court 
of Tunica county its bill of complaint against Smith and Dorsey, 
charging a conspiracy between them to defraud the company, 
and praying that the policy be canceled as fraudulent and void. 


Smith filed his answer to this bill on November 20, 1903, 
denying all the allegations of the bill. Depositions of witnesses 
for both parties were taken August 24th, 1904, at which time 
the case of appellee was outlined and developed. Smith was 
present, but did not give his deposition, and did not testify at 
all until March 31, 1910. The case moved along until April 
23, 1907, when Smith obtained leave to make his answer a 
crossbill, praying for a decree against the insurance company 
for the amount covered by the policy. What we wish to em- 
phasize is that the answer of Smith was not made a crossbill, 
and no affirmative relief was asked by Smith, until four years 
after the fire and alleged loss, and that he did not testify in 
his own behalf until March 31, 1910, nearly seven years after 
the beginning of this litigation. 

Many other anomalous circumstances were developed in the 
case, but it is unnecessary to mention them all. Smith’s answer 
and crossbill prayed for a reformation of the policy because of 
a mutual mistake in the location of the property upon which 
the risk was assumed. The policy produced by Smith bears no 
date. It purports to cover the property from November 9, 
1902, to November 9, 1903, and it thus appears that Smith’s 
property was insured for 30 days prior to the time he applied 
for insurance, according to his own testimony. The policy 
located the property in one place, whereas, in fact, the property 
was located in an entirely different place. Smith testifies that 
his brother filled out a written application for this policy and 
brought it from Pentecost to Pontotoc for his inspection and 
approval, and that this application correctly described the loca- 
tion and ownership of the property; that he, in person, mailed 
the application to Dorsey, the agent, and Dorsey, in writing the 
policy, made a mistake in the location and ownership of the 
property to be insured; that Dorsey insured his property for one 
month betore the application for insurance was mailed to him. 
This application for insurance was never seen by any officer 
of the insurance company, and it disappears from view after 
Smith mailed it to Dorsey. 
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It develops later that Smith had never been to Pentecost 
until after the fire and had never seen the house insured, and 
while he does say that Dorsey delivered the policy about the 6th 
of March, 1903, yet it fully appears that he received this infor- 
mation from his brother, if at all. In fact, Smith knew nothing 
of value to this controversy, except what his brother is alleged 
to have told him, and we think it is clear from Smith’s own dep- 
osition that he never saw the policy of insurance until after the 
fire. 

Among other matters in controversy is the alleged failure of 
Smith to pay the premium on the policy, and while, ordinarily, 
this may not be important, if Dorsey is to be treated as the 
general agent of the insurance company, yet it must be borne 
in mind that the original bill was filed to cancel this policy be- 
cause of an alleged combination and conspiracy between the 
agent of the company and the assured to defraud the company, 
and any circumstance, or combination of circumstances, tending 
to establish this charge is manifestly pertinent. 

Let it be noted here that A. D. Smith, the brother and manager 
of the business of the insured at Pentecost, never testified in 
this case, and that he departed this life some time after the 
fire. To meet the charge of the company that the premium was 
not paid to the company, or to Dorsey, J. G. Smith testifies that 
the premium was paid February 3, 1903, two months after the 
application for insurance, and one month before the policy of 
insurance was delivered to his brother, A. D. Smith, and three 
months subsequent to the date when the policy on its face took 
effect. To recapitulate: The policy on its face covers the period 
between November 9, 1902, and November 9, 1903. When the 
policy was actually issued nowhere appears, the policy bearing 
no date of issuance; but it does appear that the policy is written 
to cover a period of one month previous to the date upon which 
Smith says the application was made and mailed to Dorsey, and 
we think there is no evidence to show that the policy was delivered 
until after the fire. Coming back to the question: Was the 
premium paid, or was it a part of the alleged scheme between 
Smith and Dorsey that any premium should be paid? 

Smith proceeds to tell about the payment of the premium, and 
nearly all of his testimony is pure hearsay, and, therefore, no 
evidence at all. However, he does say that his brother told 
him that he paid the premium to Dorsey, and that his brother 
exhibited to him a receipt signed by Dorsey, and that, out of an 
abundance of caution, he proceeded to copy said receipt, thus 
preserving secondary evidence of the receipt, which seems to 
have vanished. 


It is proper to say here that the learned chancellor resolved 
all of these questions of fact in favor of Smith, and as the find- 
ings of fact by the chancellor must be given the force and 
effect of the verdict of a jury, we simply recite the facts for 
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whatever bearing they may, and do, have upon the decision of 
this court. All of these things appear in the record, and there 
is nothing to explain them, and we think they help to solve the 
final problem in this case. 

The policy upon which Smith sought and obtained a decree 
against appellant contains this covenant, to wit: “The following 
covenant and warranty is hereby made a part of this policy: 
(1) The insured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless 
such inventory has been taken within 12 calendar months prior 
to the date of this policy, one shall be taken in detail within 30 
days of issuance of this policy, or this policy shall be null and 
void from such date, and upon demand of the assured the 
unearned premium from such date shall be returned.” The 
chancellor in his decree finds that this covenant and warranty 
was fully complied with, and, if he is wrong about that all of 
his other findings of fact are without effect, and the cross- 
bill of assured should have been dismissed, and the prayer of 
the original bill should have been granted. 

There can be no serious contention that an “inventory of 
stock on hand” was ever taken by Smith or his manager at the 
place where the goods are alleged to have burned. This in- 
quiry must be confined to the existence of the goods at the 
place where the insurance company insured them against loss 
by fire. And this is not all. No mere proof that there was 
some merchandise, or a large stock of merchandise, in situ at the 
time of the fire, can be substituted for an inventory. No amount 
of evidence, however, convincing, as to the value of the goods 
lost, can suffice to abrogate the covenant and warranty. The 
parties to the contract agreed to take an inventory, and this 
inventory, taken according to the contract, is the only evidence — 
competent to prove any loss for which the company is liable, 
even though it be conceded that the property described in the 
policy was destroyed by fire. The courts will not attempt to 
limit the right of contract, and no court can make a contract 
which was never agreed to by the parties to the contract. Courts 
are not authorized to modify, add to, or subtract from the terms 
of a valid contract, and this contract providing for an inventory 
was entirely valid, imposed no hardship, but provided a business 
method whereby the rights of the parties could be ascertained 
and adjusted. 

Appellee, Smith, undertook to show that the contract for the 
taking of an inventory had been complied with, or at least that 
there was a substantial compliance with the terms of the cove- 
nant and warranty. He says that he made out a bill of the 
goods shipped to Pentecost at the time the goods were being 
taken from his store in Pontotoc to be shipped to his store at 
Pentecost. In other words, he made an invoice at Pontotoc of 
goods charged to the store at Pentecost, and while this court 
has decided that “an invoice of goods by which they were pur- 
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chased was not the sort of inventory contemplated by the pol- 
icy,’ in Insurance Co. vs. Bank, 71 Miss. 614, 53 South. 933, 
we think such circumstances might arise whereby an invoice 
could be treated as an inventory within the meaning of the 
policy; but it is our opinion that the invoice made at Pontotoc 
by Smith cannot be treated as an inventory in the instant case. 
There is not a shred of evidence in the entire record tending 
to show that the goods invoiced at Pontotoc ever reached Pente- 
cost. Smith says that the invoice at Pontotoc was made out 
as the goods were shipped out, and that the goods were shipped 
to Pentecost, which means, of course, that the goods were de- 
livered to some means of conveyance at Pontotoc. He does not 
say by what means the goods were shipped, or that they were 
ever sent out of Pontotoc, but leaves all of this to be conjectured, 
or supplied, which conjecture may or may not be the real facts. 
There are so many things that are peculiar and unusual, and so 
much is left to be presumed. 

It must be presumed that the goods were carried to Pentecost, 
and when they reached their destination they were carried to 
the store just as they were invoiced at Pontotoc, that they were 
all intact, and every item was checked and found to be the 
same in value and condition.as they were when they were in- 
voiced at Pontotoc, or appellee must lose case. There is not 
a scintilla of proof that the goods, or any part of same, ever 
reached Pentecost, but if we indulge in the presumption that 
the goods in some way and at some time did find their way to 
Pentecost, because Smith says he shipped them from Pontotoc, we 
are yet far from establishing that the invoice taken at Pontotoc 
constituted or supplied the place of a “complete itemized inven- 
tory of stock on hand.” There is absolutely no evidence to show 
that the agent of Smith at Pentecost had the invoice in his 
possession when the goods are presumed to have arrived at 
Pentecost, and that he checked the goods with the invoice; and 
until this is shown, no court has ever held that an invoice of 
goods made at one place can supply the functions of an inven- 
tory of stock on hand at quite another place. 


The property was insured at a place named in the policy, and 
does not assume the risk at any other place, and in order to 
have some basis of value for a stock of merchandise destroyed 
by fire, the policy provides for an inventory of the goods on 
hand and in the store where they are insured. This inventory, 
in connection with the books of account, affords a reasonable 
index to the value of the stock burned. It is conceded for the 
purposes of this decision that the invoice taken at Pontotoc could 
have been made an inventory such as was called for by the 
policy; but nothing having occurred, so far as the record dis- 
closes, to warrant the holding that this invoice became in any 
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sense an inventory of the sort contemplated by the policy, we 
hold that the chancellor erred in rendering a decree against 
appellant. 

Reversed and remanded. 


———-@+@—— -— 


ROYAL INS. CO. vs. W. P. WRIGHT & CO.* 
(Court of Civil Appeals of Texas. Dallas.) 


FIRE INSURANCE—PETITION—OWNERSHIP. 


Plaintiff's petition in an action on an insurance policy, alleging that the 
policy was on “his certain stock of merchandise,” was sufficient 
allegation of ownership of the property destroyed, as against a 
general demurrer. 


(For other cases, see Insurance, Cent. Dig. § 1594; Dec. Dig. § 633.) 
POLICY—BREACH—INVENTORY CLAUSE. 


There could be no breach of a clause of an insurance policy requiring 
that an inventory be made within thirty days, until the expiration of 
such thirty days. 

(For “8 cases, see Insurance, Cent. Dig. §§ 700, 701; Dec. Dig. § 
308. 


* Decision rendered, June 15, 1912. 148 S. W. Rep. 824. 


= Oe 


BRASHEARS ert aL. vs. PERRY COUNTY FARMERS’ 
PROTECTIVE INS. CO. (No. 7,513.)* 
(Appellate Court of Indiana, Division No. 2.) 


MUTUAL COMPANIES—BY-LAWS. 

By-laws of a mutual insurance company, not inconsistent with a policy 
issued by it, become part of, and must be construed with, the policy. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


MUTUAL COMPANIES—BY-LAWS. 

Provisions of a policy of a mutual company that it will not pay any 
loss on a dwelling when vacant more than ten days, is not inconsistent 
with a by-law that vacation of the property for more than ten days 
shall suspend the policy, but it shall revive on reoccupation, pro- 
vided the owner notify the company’s secretary of the reoccupation. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


ACTION ON POLICY—PLEADING BY-LAWS. 

The allegation of the answer of a mutual insurance company, that when 
the policy was issued a copy of its by-laws was by it delivered to 
insured, is a sufficient allegation that the by-laws were then in force. 

(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 
640.) 


* Decision rendered, June 19, 1912. 98 N. E. Rep. 880. 
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MUTUAL COMPANIES—BY-LAWS—“VACANT.” 

Within a by-law of a mutual insurance policy, providing that vacation of the 
property for longer than ten days shall suspend the policy, but 
reoccupation, with notice thereof, shall revive it, “vacant” has the 
same meaning as “unoccupied”; and when no one lives in the house 
it is vacant, though the last occupant has left some furniture in it. 

(For other cases, see Insurance, Cent. Dig. §§ 764-781; Dec. Dig. § 
323.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7254-7259, 
7826 ; 

/ 


SUSPENSION OF POLICY AT TIME OF FIRE—NECESSITY OF 
CANCELLATION. . 

Though, when a house was burned, the policy was suspended under a 
by-law of the insurance company, because of the house having been 
vacant for more than ten days, and notice of reoccupation not 
having been given the company, affirmative action on the company’s 
part to avoid the policy, though it did not know of the vacation till 
after the fire was necessary; and, if not having canceled it, by notice, 
as authorized by a by-law, and having retained the unearned part of 
the premium, recovery can be had on the policy. 


¢For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. § 390.) 
———_oeo—___——_- 


SMITH ws. SECURITY MUT. FIRE INS. CO.* 
(Supreme Court of South Dakota.) 


FIRE INSURANCE—COMPLAINT—SUFFICIENCY. 


Where the complaint on a fire insurance policy providing that the policy 
should be void “if any change other than by death of the insured 
take place in the interest, title, or possession of the subject of in- 
surance, whether by legal process or by judgment, or by voluntary 
act of the insured or otherwise,’ showed that the insured had 
become a voluntary bankrupt, and that while the plaintiff had qualified 
as his trustee in bankruptcy, but did not show that his qualification 
was subsequent to the time of the fire, it failed to state a cause of 
action. 


(For other cases, see Insurance, Cent. Dig. § 1594; Dec. Dig. § 633.) 
* Decision rendered, June 25, 1912. 137 N. W. Rep. 46. 


+ —_ 


SMITH vs. RETAIL MERCHANTS’ FIRE INS. CO. 
WALKER, /[ntervener.* 


(Supreme Court of South Dakota.) 


FIRE INSURANCE—ASSIGNMENT OF POLICY—EFFECT. 
Fire insurance policies provided that they should be void if the insured’s 


* Decision rendered, June 25, 1912. 137 N. W. Rep. 47. 
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interests were other than unconditional ownership, or if any change 
other than by his death took place in the interest, title or possession 
of the property insured. The insurer consented that the interest of 
the insured in the property covered should be assigned to W. Held, 
that an asignment to W. in trust for a bank to whom the insured 
was indebted rendered the policies void. 


(For _ cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328. 
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MARINE. 


ST. PAUL FIRE & MARINE INS. CO. vs. GRIFFIN.* 
(Supreme Court of Oklahoma.) 


PROOFS OF LOSS—WAIVER. 


Where in attempting to comply with a clause in an insurance policy, 
in effect providing that the insured shall within 60 davs after loss 
make proof of same to the insurance company and that a failure 
so to do within that time shall cause a forfeiture of any claim un- 
der such policy, and where plaintiff, within that time furnished de- 
fendant certain affidavits intended as such proof, but which was 
not a substantial compliance with the terms of the policy, but was 
fatally defective, held, that said stipulation is waived where defendant 
received and retained said proofs without specific objection to any 
defects therein. 


ee ad cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 
560. ) 


* Decision rendered, March 12, 1912. Rehearing denied, June 18, 1912. 
124 Pac. Rep. 300. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF WASHINGTON. 


TURNER 
vs. 


AMERICAN CASUALTY CO.* 
we’ t= AY ON POLICY—BREACH OF WARRANTY—BURDEN OF 


Defendant, in answer to a suit on a casualty policy, pleaded breach of 
warranty, in that plaintiff represented in his application that he had 
no bodily infirmity except a slight weakness in the left ankle, when 
in fact he suffered from an atrophied leg, to which plaintiff replied, 
admitting that the leg was atrophied, but denied that it was a bodily 
infirmity except to the extent of causing a slight weakness in the 
ankle. Held, that the reply did not admit that plaintiff had a 
bodily infirmity not disclosed in the application, and that the burden 
of proving that the leg was a mere skeleton, much smaller and weaker 
than the other, as alleged in the answer, was on the defendant. 

“_ ar cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig § 
4 


WARRANTY—BREACH—KNOWLEDGE OF AGENT. 


Where insured fully disclosed the condition of an alleged atrophied leg 
to defendant’s agent, when an application for the policy sued on was, 
made, and the agent filled up the application stating that insured never 
had any bodily infirmity or disorder, or latent or apparent defect or 
deformity except a slight weakness in the left ankle, the agent’s knowl- 
edge was the knowledge of the insurer and estopped it from claiming a 
breach of warranty because of the condition of plaintiff's leg since a 
warranty in a policy will not be held to have been breached for a 
cause known to the agent before the application for the policy was 
signed, where the insured fully and truthfully related the facts to 
the solicitor, and false answers were written in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 
379.) 


Department 1. Appeal from Superior Court, Pierce County ; 
Ernest M. Card, Judge. 

Action by Granville Turner against the American Casualty 
Company. Judgment for defendant, and plaintiff appeals. Re- 
versed with directions. 


J. A. Sortey, for Appellant. 
Frep S. Focc and Haypen & LANGHORNE, all of Tacoma, 
for Respondent. 
GosE, J. 
This is a suit upon an accident insurance policy. The policy 
was issued to the plaintiff in March, 1908. The application 


* Decision rendered, June 24, 1912. 124 Pac. Rep. 486. 
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for the policy contains the following applicable provisions: “I 
hereby apply for a policy of insurance against disability. Said 
policy to be based upon the following statement of facts: * * 
* [have never had * * * any bodily * * * infirmity 
or disorder, or any latent or apparent defect or deformity, ex- 
cept as herein stated. Slight weakness in left ankle.” “I have 
never suffered the loss of * * * a hand or foot or the 
use of either except as herein stated.” “I am in sound’ condi- 
tion * * * physically, except as herein stated.” “It is un- 
derstood and agreed that I have made each of the above an- 
swers as a material representation to induce the issue of a policy 
for which I have made application, and to that end I warrant 
each of them to be full, complete and true, and declare that no 
statement contradictory thereto was made by me to the agent 
of said company.” “I understand that the agent presenting this 
application has no power to make or renew any contract of in- 
surance, or to waive or vary any part of this stipulation.” The 
defendant in its answer admitted the issuance of the policy, and 
alleged, in paragraph 2 of its affirmative answer, that at the 
time the policy was issued the plaintiff “had an atrophy of the 
left leg, caused by the dislocation of his left hip, and that at said 
time his said left leg was very much smaller than his right leg 
In fact and in truth, his said left leg was practically what is 
known as a ‘skeleton’ leg from the knee down to the foot; and 
that said plaintiff willfully and knowingly, and for the purpose 
of working a fraud on this defendant, concealed the fact from 
defendant that at the time he signed said schedule of warranties, 
and at the time said policy of insurance was issued, he was 
suffering from an atrophy of the left leg, caused by the dis- 
location of the hip; and that in fact and in truth at the time of 
the signing of said schedule of warranties, and at the time of 
the issuance of said policy of insurance, said plaintiff was 
not in sound condition mentally and physically, as is stated by 
him in warranty 19 as contained in the schedule of warranties 
heretofore set out in this answer.” In paragraph 4 it is alleged 
that, at the time the application was signed and the policy issued, 
the plaintiff was a contractor working on and around buildings 
where the full use of all the members of his body unimpaired 
by disease or injury was essential; that he was then suffering 
from an atrophy of the left leg; that the left leg was not as 
strong as the right leg; and that it was not as strong as it would 
have been had it been normal and free from deformity and in- 
firmity. In his reply the plaintiff denied all of paragraph 2. ex- 
cept that he alleged that, at the time of making the applicaticn, 
he fully informed the defendant’s agent who procured the in- 
surance “that he had an atrophy of the left leg, and that he then 
and there showed the said agent both his legs, and pointed out 
the difference in size, and told the said agent that it was caused 
by having his left hip dislocated.” He denied paragraph 4, ex 


Vol. XLI.—95. 





1518 Insurance Law Journal Vol. 41. [Sept., 1912. 


cept that he admitted that he was a contractor by occupation 
and that “his left leg was a little smaller than his right leg, 
caused by a dislocation of his hip.” At the trial the plaintiit 
submitted evidence tending to show that he had regularly paid 
premiums on his policy, and on December 4, 1909, while the 
policy was in force, he slipped and fell upon an icy street car 
step, and sustained injuries which caused a total disability. Ac 
the close of his evidence, on the motion of the defendant, 1 
directed verdict was returned in its favor, and a judgment was 
thereafter entered for the defendant. The plaintiff prosecutes 
the appeal. 

Pending the motion for a directed verdict, plaintiff moved 
for leave to reopen the case, and offered to prove that, at the 
time he applied for the policy and signed the application, he was 
in the office of the defendant in the city of Tacoma; that he told 
the agent that his left leg below the knee was smaller’than the 
right leg; that the agent read the questions and wrote the an- 
swers; that he relied upon his writing correct answers; that 
the defendant and its officers thereafter, with knowledge of his 
actual condition, accepted the premiums, and did not offer to re- 
turn them until after the commencement of ‘the action. He 
further offered to prove by the plaintiff that his left leg with 
the exception of a slight weakness in the ankle, was strong and 
free from infirmity. The court denied the application, and as- 
signed as a reason that “the warranty was made and was false.” 


The respondent rests its right to an affirmance of the judgment 
upon three grounds: (1) It asserts that the averment in the 
reply, that the appellant disclosed all the facts relating to his 
injury to the agent of the defendant who procured the insurance, 
is a departure from the cause of action stated in the complaint ; 
(2) that the reply admits that the appellant had a bodily in- 
firmity which is not disclosed in the written answers to his ap- 
plication; and (3) that the plaintiff cannot impeach the written 
warranties by parol evidence. These contentions will be 
considered in the above order. 


In support of the first proposition, the respondent relies upon 
Smart vs. Burquoin, 51 Wash. 274, 98 Pac. 666, and Clemmons 
vs. McGeer, 63 Wash. 446, 115 Pac. ro81. In the Smart Case 
the plaintiffs brought suit to recover the reasonable value of work 
and labor performed by them at the request of the defendant, 
in plowing certain land owned by the latter. The defendant 
pleaded affirmatively that the work was done under the terms 
of a lease which the plaintiffs had violated, and that they had 
abandoned the land. The plaintiffs in reply admitted that the 
work was performed under the lease, denied that they had 
broken its terms, and alleged affirmatively that the defendant 
had violated the terms of the lease by entering upon the land 
and ousting the plaintiffs from the possession thereof. We held 
that the plaintiffs, by the matter pleaded in the reply, sought to 
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recover damages for the value of their leasehold estate, rather 
than the value of the services, which were made the basis of re- 
covery in the complaint, and that there was a departure. In 
the Clemmons Case, a suit to quiet title to land, the complaint al- 
leged title in the plaintiffs, and the answer alleged title in the 
defendant acquired through the plaintiffs. We held that the reply 
adinitted facts which disclosed that the plaintiffs had no cause 
of action. 


[1] These cases are distinguishable from the case at bar. 
In this case the appellant relies upon the cause of action pleaded 
in the complaint, namely, the issuance and breach of the policy. 
The answer pleads certain warranties in the application, and al- 
leges breaches thereof. The reply admits that the appellant had 
an atrophied leg, but denies that it was a bodily infirmity, ex- 
cept to the extent mentioned in the application, namely, a slight 
weakness in the ankle, and alleges affirmatively that he made a 
full and true statement of the facts to the respondent’s agent 
before the policy was issued. In Sanford vs. Royal Insurance 
Co., 11 Wash. 653, 40 Pac. 609, the court held, that, to the plea 
of release in a suit upon a policy of insurance, the plaintiff 
may reply that the release was obtained by fraud. This case 
falls within the rule there announced. The effect of the affirm- 
ative matter in the reply here is that the respondent’s agent failed 
to write the answers as given to him. There is no departure in 
the pleadings. 


[2] As to the respondent’s second contention, the reply admits 
an atrophy of the left leg—that is, when read as an entirety, 
a diminuation in its size—but in effect denies that it caused any 
infirmity other than a weak ankle. The court was in error in 
ruling as a matter of law that the reply admits a breach of war- 
ranty. It raised an issue of fact for the jury. The respondent, 
as we have seen, alleged that it was a skeleton leg, much smaller 
and weaker than the other leg. This was denied in the reply. 
The burden of proving the infirmity was upon the respondent. 
Hoeland vs. Western Union, etc., Ins. Co., 58 Wash. 100, 107 
Pac., 866; Standard Life & Acc. Ins. Co. vs. Martin, 133 Ind. 
376, 33 N. E. 105; Home Mut., etc., Ins. Co. vs. Gillespie, 110 Pa. 
84, 1 Atl. 340; Manufacturers’ Acc. Indemnity Co. vs. Dorgan, 
58 Fed. 945, 7 C. C. A. 581, 22 L. R. A. 620; Richards on In- 
surance, § 181. In the Martin Case the insured answered, in 
his application, that he had never been ruptured or otherwise 
physically injured”; that he had never been, and was not then, 
subject to bodily infirmity. It was shown that, while a boy, 
he had received an injury to the left foot, and that he was after- 
wards severely injured in the right leg. As to the left foot, the 
jury found that it caused him no inconvenience, except a slight 
limping, and that he could move about and walk as well as an 
ordinary man. As to the right leg, the jury found that it be- 
came and remained strong and sound. In considering this state 
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of facts, the court said: “It is impossible that the statement that 
the assured had never been ‘physically injured’ could be taken 
in a strict sense. That would preclude almost all insurance, for 
very few persons have not been at least somewhat injured at 
one time or another. Indeed, appellant admits this in its brief. 
The reasonable interpretation of the clause is that the decedent 
was at the time free from serious physical injury, and that any 
injuries which he may have suffered in the course of his pre- 
vious life had disappeared, and left no trace behind that would 
render him an unfit subject for accident insurance; that he was, 
as to such accidents and their results, free from bodily ailments.” 
The same principle is announced in the Hoeland Case. 

[3] Passing to a consideration of the third contention, it 
suffices to say that this court has steadfastly held that a policy 
will not be held void, nor will a warranty clause in a policy be 
held to have been breached, for a cause known to the agent be- 
fore the application for the policy was signed, where the insured 
fully and truthfully related the facts to the solicitor, and false 
answers were written in the application by him. Bothell vs. 
National Casualty Co., 59 Wash. 209, 109 Pac. 590; Staats vs. 
Pioneer Ins. Ass’n, 55 Wash. 51, 104 Pac. 185; Foster vs. Pioneer 
Mut. Ins. Co., 37 Wash. 288, 79 Pac. 798; Mesterman vs. 
Home Mut. Ins. Co., 5 Wash. 524, 32 Pac. 458, 34 Am. St. 
Rep. 877; Hart vs. Niagara Fire Ins. Co., 9 Wash. 620, 38 
Pac. 213, 27 L. R. A. 86. The following cases illustrate the 
view of this court on this and cognate questions: Shultice vs. 
Modern Woodmen, etc., 120 Pac. 531; Schuster vs. Knights, 
etc., 60 Wash. 42, 110 Pac. 680, 140 Am. St. Rep. 905. The un- 
derlying principle of these cases is that the knowledge of the 
agent is the knowledge of the principle, without regard to whether 
the agent communicates the facts to it; that, where the insured 
makes full and truthful statements to the agent who procures 
the policy of insurance, the insurer will be held to have waived 
the written warranties in so far as they are not in harmony 
with the facts disclosed, and that this court will determine 
the authority of the agent from the actual relations of the par- 
ties, rather than from the fictitious relations sought to be created 
by the recitals in the written instruments. We are not unmind- 
ful of the fact that the Federal Courts and other courts have 
taken a contrary view. The substantive justice, however, of 
the view taken by this court from the beginning, cannot be 
doubted. It gives notice to the insurance companies that they 
cannot turn loose upon the people a horde of incompetent or 
dishonest agents to exploit the policyholder, and then avoid the 
consequences of their acts by seeking refuge behind adroitly 
worded contracts. 

The judgment is reversed with directions to proceed with the 
trial in conformity with this opinion. 

Parker and Crow, JJ., concur. 





Kleis vs. Travelers’ Ins. Co. 


SUPREME COURT OF MINNESOTA. 


KLEIS 
vs. 


TRAVELER’S INS. CO. or Hartrorp, Conn.* 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 

Evidence in an action on an accident insurance policy considered, and 
held, sufficient to sustain the ruling of the trial court in submit- 
ting to the jury the question as to whether the insured came to her 
death from injuries caused by the burning of a building while she 
was _ therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668. ) 


Appeal from District Court, Dakota County; Wm. Hodgson, 
Judge. 

Action by Sarah M. Kleis, administratrix, against the Travel- 
ers’ Insurance Company of Hartford, Conn. From an order 
denying a motion for a judgment notwithstanding the verdict 
or for a new trial, defendant appeals. Affirmed. 


How, Burier & MITCHELL and ALBERT SCHALLER, all of St. 
Paul, for Appellant. 

James Miuierr of Hastings, and Joun D. O’BRIEN and DIL- 
LON J. O'BRIEN, both of St. Paul, for Respondent. 


Brown, J. 

This is an appeal from an order denying the defendant’s al- 
ternative motion for judgment notwithstanding the verdict or 
for a new trial. The action is based upon a policy of accident 
insurance covering the life of Anna Maria Kleis, whom we will 
hereafter call Mrs. Kleis, she being a married woman, and the 
only question involved is whether the death of the said Mrs. 
Kleis resulted from one of the risks. insured against, viz., “the 
burning of a building while the beneficiary is therein” ; such being 
the provision of the policy under which the right to recover is 
claimed. 

[2] At the close of all the evidence the defendant moved the 
court to direct a verdict in its favor. This the court refused 
to do, and submitted the case to the jury on the theory that there 
was only one question involved, viz., whether the said Mrs. Kleis 
came to her death “by reason of bodily injuries caused by the 
burning of the building while she was therein,” and in its elab- 
oration of this theory the court made it clearly to appear that 
the case was to be disposed of along the lines of the doctrine 


* Decision rendered, July 5, 1912. 136 N. W. Rep. 1101. Syllabus by 
the Court. 
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established by the New York case hereinafter referred to. This 
instruction was not excepted to, and hence it is the law of this 
case. In other words, the case was submitted, without objection 
or exception upon the theory that in order to justify the recovery 
Mrs. Kleis must have died from injuries literally caused by the 
burning of the building while she was therein, as distinguished 
from a fire in the building, the building itself not being burned, 
nor any part thereof; and the only question presented by the de- 
fendant’s motion for a new trial, arid by its assignments of error 
in this court, is whether there was sufficient evidence to warrant 
the submission of the case to the jury upon this theory. Such 
being the case, we are not called upon to choose between the rule 
declared in Houlihan vs. Insurance Co., 196 N. Y. 337, 89 N. E. 
927, 25 L. R. A. (N. S.) 1261, where it was held that a policy 
insuring against injury “caused by the burning of a building 
while the said person is therein” did not cover a case where nc 
portion of the building itself was burned, but only a portion 
of its contents, and the substantially contrary rule laid down in 
Wilkinson vs. Insurance Co., 240 Il. 205, 88 N. E. 550, 25 L. R. 
A. (N. §.) 1256, 130 Am. St. Rep. 269. All we are required 
to do in the instant case is to determine whether the evidence was 
sufficient to warrant the submission of the question as to whether 
Mrs. Kleis’s injuries which caused her death, were literally 
“caused by the burning of a building’ while she was therein, 
within the strict rule propounded by the New York case. 

[1] There is no substantial conflict in the evidence. The only 
witness as to the origin of the fire was a Mrs. Olson, called by the 
defendant. According to her testimony, October 24, 1910, about 
noon, she was sitting at the table in the kitchen of the Gardner 
Hotel, of which Mr. and Mrs. Kleis were the proprietors, when 
she heard a noise, and, glancing around towards the stove, she 
saw fire coming out around the lid of a double boiler that was 
on the stove. At or about the same moment Mrs. Kleis picked 
up a dishcloth and threw it over the boiler. Then Mrs. Olson 
went to her assistance, threw the dishcloth on the floor, and 
stamped out the fire thereon, pushed Mrs. Kleis away, seized the 
top part of the double boiler which had a separate handle, and 
started, backing, out of the kitchen through a doorway that led 
into a storage room about 12 feet wide, which, by another door 
directly opposite the kitchen door, opened into a laundry room; 
the latter opening out upon an alley by a third door in a line with 
the other two. Mrs. Kleis held open the screen door between the 
kitchen and the storage room. Mrs. Olson backed through 
this door, and through the storage room, but on reaching the door 
leading into the laundry room she became frightened, thinking 
that the substance in the receptacle she was carrying, which she 
said smelt like gasoline, was about to explode, and dropped the 
receptacle on the floor, and ran through the outside laundry door 
out into the alley; but just before she ran out she looked back 
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and saw Mrs. Kleis standing in the kitchen behind the screen 
door, and noticed that she was not then on fire. As she ran, 
a sheet of fire shot up over her head from behind. She ran out 
and screamed, and when she reached the sidewalk she looked 
back and saw Mrs. Kleis running out of the laundry door with 
her clothing on fire. As testified by the witness, Mrs. Kleis’s 
“skirt was on fire and the fire was creeping upwards.” The 
witness testified that it was about ten seconds from the time 
she dropped the upper part of the double boiler, with its inflam- 
mable contents, until she saw Mrs. Kleis run out with her cloth- 
ing on fire. Mrs. Olson also testifies that, from the weight of 
the upper part of the boiler, which she was trying to carry out, 
but dropped, she thought there was something over a pint of 
fluid therein. 

John Illa, called by the plaintiff, was employed at the hotel 
at the time of the fire, and was in the office in the front part of 
the hotel when he heard of the fire. He went back into the 
kitchen and saw that “there was a big fire.” According to his 
testimony, “flame was coming out of the room, what they call 
the little storage room. It reached through the door. The door 
was open. It reached clean to the ceiling, and everything else 
was in flames out there in the storage room as far as I could 
see.” The witness then got some flour, and, with a milk pan, 
threw it on the flames, and principally on the side walls and 
ceiling of the storage room, which were of wood, and where 
most of the fire seemed to be. He did not throw any flour on 
the floor, which was of cement. At first he could get no nearer 
than four feet to the door of the storage room, because, as he 
said, the fire was coming into the kitchen. As the fire was 
gradually extinguished, however, the witness “backed up closer,” 
and finally went into the storage room and continued to fight 
the flames. After the fire was out he noticed that the side walls 
and ceiling of the storage foom were “blistered” and “charred.” 
This “ charring” commenced in the door leading from the kitchen 
into the storage room. ‘There was also some charring in a door 
that led from the storage room into an automobile house on the 
west side of the storage room, and more charring inside of 
the automobile room. The witness did not remember noticing any 
charring in the laundry. The witness testified that he understood 
“charred” to mean the condition in which the wood is left when 
“partly burned, then put out, and what is left there you would 
call charred—charcoal.” According to the estimate of the wit- 
ness, it was from twenty-five to forty minutes from the time he 
first heard of the fire until it was out. He did not see Mrs. 
Kleis until after the fire was out. 

John Downs, called by the plaintiff, owned a blacksmith shop 
about 200 feet to the rear of the hotel. He was in front of his 
shop, talking to a Mr. Mahoney, when he saw a young lady jump 
out of the hotel laundry. She “hollered,” and witness looked and 
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saw that the room was all in a flame inside. Mr. Mahoney pulled 
off his overcoat and started to fight the fire. Just then Mrs. Kleis 
jumped out of the room, “just a living torch.” Witness grabbed 
the coat which Mahoney had dropped, ran, and threw it around 
Mrs. Kleis, smothering out the fire on her clothing. He testified, 
further, that the laundry, when Mrs. Kleis came out of it, “was 
all full of fire; the whole room was full of fire; you could see 
nothing but fire.” The witness’s estimate of the time that elapsed 
from the time the girl came out of the building until he saw Mrs. 
Kleis come out was forty or fifty seconds. 

Sarah Kleis, daughter of the deceased, called for the plaintiff, 
heard the cry of fire, and went back to the kitchen, but could not 
get through the house that way, on account of the fire. She re- 
turned to the main hall, and there met her mother, Mrs. Kleis, 
who had been brought into the house.. Mrs. Kleis was burned all 
over, except her face. Her clothing, excepting underclothes, was 
all burned off, and her shoes were burned to her feet. It was 
only a few minutes, according to the witness, between the time 
when she ran out to the kitchen, and the time when she returned 
to the hall and there met her mother. 

Dr. Peck, a physician, called for the plaintiff, testified that Mrs. 
Kleis was burned all over, except her face, from her feet to her 
shoulders, and back of her neck. The upper parts of her feet 
were burned, and also her toes. Most of the burns were of the 
third degree; that is, clear through the skin. When the witness 
first saw Mrs. Kleis after the fire, which was about five minutes 
after she was burned, she said that the building was all on fire. 
She died in about fifty hours thereafter. 

The above is, in substance, all the evidence in the record per- 
tinent to the issue involved, and, while it is somewhat vague and 
uncertain as to just what portion of the building was burned, and 
the extent of the burning, it is nevertheless apparent that there 
was a general conflagration of considerable dimensions, and we 
cannot say that there was no evidence of the burning of the 
building. “Under the instruction given, the verdict implies a find- 
ing that Mrs. Kleis’s death was caused by the burning of the build- 
ing while she was therein, and we cannot say that there was no 
evidence to sustain this finding. 

Order affirmed. 
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AETNA LIFE INS. CO. vs. TYLER BOX & LUMBER MFG. 
CO.* 


(Court of Civil Appeals of Texas. Texarkana.) 


EMPLOYER’S INDEMNITY POLICY—LIABILITY. 

Where a factory employee 13 years old was injured while at work at 
7:30 p. m., in violation of Acts 28th Leg. c. 28, providing that no 
child between the ages of 12 and 14 should be permitted to work 
outside the hours of 6 a. m. and 6 p. m., his employer could not 
recover on an indemnity policy, providing that the company should 
not be liable for injuries to persons employed in violation of law 
as to age. im 

(For other cases, see Insurance, Dec. Dig. § 437.) 


EMPLOYER’S INDEMNITY POLICY—ESTOPPEL. 

Where the act of the adjuster for an employer’s indemnity company 
in attempting to settle an employee’s claim for injuries did not 
mislead the insured employer or deprive it of any right which it 
had in the matter, the indemnity company was not estopped by 
such act from denying liability under the policy. 

(For _— cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. 
576.) ‘ 


s 





* Decision rendered, May 23, 1912. Rehearing denied, June 29, 1912. 
149 S. W. Rep. 283. 


—_—_——_--@eq— —_— 


WILLIS CAB & AUTO CO. vs. GENERAL ACCIDENT, 
FIRE & LIFE ASSUR. CORPORATION, Liu- 
ITED, OF PERTH, SCOTLAND.* 
(Supreme Court of New York. Appellate Term.) 


LIABILITY FOR PREMIUM—POLICY FOR BENEFIT OF THIRD 
PERSON—SET-OFF. 


Where a motor service company took out a policy of insurance for in- 
demnity to plaintiff, an owner of automobiles, for any damages suf- 
fered by plaintiff by reason of liability imposed on him by law, and to 
cover any loss suffered by the motor service company for injuries 
to automobiles plaintiff being named as the insured as respects the 
indemnity seizure but claims for damages to automobiles being 
payable to the motor service company, the insurance company, in an 
action by plaintiff on the policy to recover on the indemnity feature, 
could not counterclaim for premiums due on the policy, in the 
absence of a showing that the plaintiff agreed either expressly or 
impliedly to pay the premiums; the mere issuing of the policy in 
favor of plaintiff being insufficient to establish such an agreement. 

(For other cases, see Insurance, Cent. Dig. § 1531; Dec. Dig. § 616.) 


LIABILITY FOR PREMIUMS—POLICY FOR BENEFIT OF THIRD 
PERSONS. 

The fact that plaintiff made claims for damages under the policy was 
not inconsistent with the view that the motor service company was 
the party who agreed to pay the premiums. 


(For other cases, see Insurance, Cent. Dig. § 1531; Dec. Dig. § 616.) 





* Decision rendered, June 21, 1912. 136 N. Y. Supp. too. 
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ARMSTRONG vs. WEST COAST LIFE INS. CO.* 
(Supreme Court of Utah.) 


et 7 ‘ INSURANCE—DEATH FROM ACCIDENTAL 


Under a policy covering death as a result of accidental injuries caused 
solely by external, violent, and accidental means, the insurer is 
liable if death was caused by a disease which was itself caused by 
an external, violent, and accidental means producing a bodily injury. 

——— cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
406. 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE—DEATH 
BY ACCIDENTAL MEANS. 


Evidence in an action on an accident policy held to show that the 
insured received injuries by external, violent, and accidental means, 
and died from a disease attributable to and caused by the injuries. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 


AMOUNT OF RECOVERY—DEATH FROM ACCIDENT. 


An accident policy for $610 provided as an additional benefit that, if 
the insured when over ten years of age should die within three 
months from the date of and as a result of accidental injuries, the 
amount payable thereunder as a death claim, subject to all the 
terms and conditions of the policy, would be increased by 50 per 
cent so as to amount to $915, and also that, if insured should die 
within six months from date of the policy, the insurer would pay 
only one-half of the maximum sum, and if insured should die after 
six months and within one year from date, the full amount would 
be paid. Held, that the provision as to additional benefits was not 
restricted or modified by the clause relating to death within six months 
and one year from the date of the policy, and, where insured, 
an adult, died from accidental means within six months from the 
date of the policy and within three months from the time of his 
injuries, he was entitled to recover $915. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 173.) 


* Decision rendered, May 25, 1912. 124 Pac. Rep. 522. 


LILJA vs. STANDARD ACCIDENT INS. CO. or Detrorr.* 
(Supreme Court of Michigan.) 


LIFE INSURANCE POLICY—CONSTRUCTION. 

A life insurance policy, being a contract of indemnity, will be given 
that construction most favorable to the insured, where its terms 
are uncertain or contradictory. 

(For < cases, see Insurance, Cent. Dig. §§ 292, 204-298; Dec. Dig. § 
146. 


* Decision rendered, July 22, 1912. 137 N. W. Rep. 266. 
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LIFE INSURANCE—RIGHT OF RECOVERY—PREMIUM. 


Insured gave an order for the payment of his first premium out of his 
wages. While his application did not mention or prohibit a change 
of employment, it referred to the order; and the policy, which 
by its terms was issued in consideration of both, provided that 
any change of employment by the insured before payment of the 
premium should terminate the policy. Before being injured and 
before the policy was issued, the insured changed his employment, 
and the first premium remained unpaid at the time of his death. 
Held, that the insured failed to perform on his part, and there could 
be no recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 
137.) 


HOOPER vs. STANDARD LIFE & ACCIDENT INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


POLICY—“DEATH FROM ACCIDENT.” 


Where a man is so afflicted that he will die from such affliction within 
a very short time, yet if, by some accidental means, his death is 
caused sooner, it will be death from “accident” within the mean- 
ing of the terms of an accident insurance policy. 


(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 
(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 
8, p. 7560 


ACCIDENT INSURANCE—INSTRUCTIONS. 


Likewise, it was error. to instruct that “regardless of all other questions 
in the case,” plaintiff could not recover if insured’s death was 
caused by apoplexy, resulting from a diseased condition of his body. 
without also stating that, in order to bar recovery, the apoplexy 
must not have been caused by his fall, especially in view of the 
quoted words. 


“—s* cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 


* Decision rendered, June 3, 1912. Rehearing denied, June 17, 1912. 
148 S. W. Rep. 116. - 
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CASUALTY, SURETY AND MISCELLANEOUS. 


LOUISVILLE & N. R. CO. vs. UNITED STATES FIDEL- 
ITY & GUARANTY CO. er AL.* 


(Supreme Court of Tennessee.) 


RISKS—FIDELITY BOND—CONDUCT OF EMPLOYEE—“CULP- 
ABLE NEGLIGENCE.” 


Under a fidelity bond to secure faithful performance of his duty by a 
clerk in a railroad freight office, which exempted liability for any 
loss by mistake, error of judgment on the part of the employee, 
or by robbery, unless by or with his connivance or culpable negligence, 
defining such negligence as the failure to exercise that degree of 
care and caution which men of ordinary prudence and intelligence 
usually exercise in regard to their own affairs of the same character, 
the clerk’s delivery of goods consigned to shipper’s order, with draft 
against purchaser attached to bill of lading, made to the purchaser 
without presentation of the original bill of lading properly indorsed, 
in violation of the carrier’s rule, was “culpable negligence,” within 
the meaning of the bond. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

(For other definitions, see Words and Phrases, vol. 2, pp. 1780, 1781.) 


ACTION ON FIDELITY BOND—WEIGHT OF EVIDENCE— 
AVOIDANCE. 

Evidence, in an action on a fidelity bond to secure the faithful perform- 
ance of duty by a clerk in a railroad freight office, exempting the 
insurer from liability if at any time the railroad suspected or had 
knowledge of the fact that the clerk was negligent or unworthy 
of confidence and did not immediately notify the bonding com- 
pany, held not to show that the railroad had violated the provision 
exempting the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 


665.) 


ACTION ON FIDELITY BOND—SUFFICIENCY OF EVIDENCE— 
AVOIDANCE. 

Evidence, in an action on a fidelity bond to secure performance of duty 
by a clerk at a railroad freight office, Held not to show a violation 
by the railroad of a provision in the bond that it should use all 
reasonable precautions to detect any act on the part of the clerk 
which would tend to render the company liable for any loss, by an 
audit of his books, etc. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 


FIDELITY BOND—STRICT CONSTRUCTION. 


Bonds guaranteeing the fidelity of employees or agents, executed for a 
consideration by companies organized for and engaged in that busi- 
ness, are treated by the courts as insurance contracts, when under 
construction with a view to ascertain the nature and extent of the 
liability assumed, so that such insurers are not entitled to the 
favorable consideration accorded to gratutious securities. 

(For — cases, see Insurance, Cent. Dig. §§ 202, 294-2908; Dec. Dig. § 
140.) 


* Decision rendered, July 17, 1911. On Petition to Rehear, Feb. 24, 
1912. 148 S. W. Rep. 671. 





Ibs vs. Hartford Life Ins. Co. 


SUPREME COURT OF MINNESOTA. 


IBS 
US. 


HARTFORD LIFE INS. CO* 


MUTUAL INSURANCE—DEFAULT IN PAYMENTS—EXCUSE— 
EVIDENCE. 

In an action upon an insurance policy, it is held that a prima facie valid 
excuse for an apparent default in the payment of certain dues and as- 
sessments was shown by the evidence, and that the court erred in dis- 
missing the action at the close of plaintiff’s case. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

FORFEITURE OF POLICY—-BURDEN OF PROOF. 

The law will indulge in no presumptions favorable to a forfeiture, and the 
burden to establish one is upon the party invoking it. 

(lor other cases, see Insurance, Cent. Dig. §§ -1555. 1645-1668; Dec. Dig. 
§ 646.) 

BENEFIT INSURANCE COMPANIES—FORFEITURE OF POLICY. 

Where a life insurance company has in its possession or under its control 
money belonging to the insured, and which the policy provides shall 
be applied in reduction of dues and assessments, before the company 
can be heard to declare a forfeiture for the nonpayment of dues, it 
must account for and so apply such money. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-924; Dec. Dig. § 
360. ) 


Appeal from District Court, Ramsey County; MHascal R. 
Brill, Judge. 

Action by Eliza Ibs against the Hartford Life Insurance Com- 
pany. Action dismissed. From an order denying a new trial, 
plaintiff appeals. Reversed, and new trial granted. 


O. E. HouMan, of St. Paul, for Appellant. 
James C. Jones, of St. Louis, Mo., and DurMENT, Moork & 
SANBORN, of St. Paul, for Respondent. 


Brown, J. 
Action to recover upon a certificate of insurance issued by de- 
fendant upon the life of Herman Ibs. At the close of plaintiff’s 
case in the court below the action was dismissed, and plaintiff 
appealed from an order denying a new trial. 
Defendant, an insurance corporation of the state of Connecti- 
cut, issued to Ibs on April 4, 1885, its certain policy or certificate 


* Decision rendered, July 26, 1912. 137 N. W. Rep. 280. Svilabus by 


the Court. 
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of insurance, whereby, in consideration of the payment of dues 
and assessments as therein provided, it agreed, upon his death, 
to pay to plaintiff, his wife, the sum of $2,000. Ibs died on June 
27, 1910. Proper proofs of death were made, defendant refused 
payment, and plaintiff thereafter brought this action to recover 
upon the contract. The complaint set out the contract, alleging 
a compliance with all the conditions thereof by the insured, and 
demanded judgment for the amount due. Defendant interposed 
in defense the failure of the insured to pay the dues and a cer- 
tain assessment which were due and payable June 20, 1910, 
alleging that by reason of this default the certificate of insurance 
became null and void. Plaintiff in reply admitted the failure of 
the insured to pay the dues and assessments referred to, but de- 
nied that the failure avoided the contract, and affirmatively al- 
leged that the assessment, which amounted to $33.95, was not 
authorized by the contract, and was an unlawful, and not a 
proper, charge against the insured. 


At the trial below, before the court and a jury, plaintiff of- 
fered the insurance certificate in evidence and rested her case, 
whereupon defendant moved to dismiss the action, on the ground 
that plaintiff had failed to make out a case. The court ruled 
that inasmuch as the reply to defendant’s answer admitted the 
failure to pay the dues and assessment, for which failure de- 
fendant claimed the policy was void, the burden was upon her to 
overcome the effect of the apparent default. The court, how- 
ever, permitted plaintiff to reopen the case, and further evidence 
was then offered by plaintiff, covering not only the question 
whether strict compliance with the contract in respect to the 
prompt payment of dues and assessments was waived by de- 
fendants, but also evidence bearing upon other issues presented 
by the pleadings. Plaintiff again rested, and defendant renewed 
the motion to dismiss; which the court granted. The trial court 
held that the failure to pay the dues in June, 1910, though 
coupled by the company with a demand for the amount of the 
assessment, forfeited the policy, even though the assessment was 
unauthorized. In other words, since the amount of the dues 
was definite and certain, and the time of payment definitely fixed 
by the contract, the insured was bound to pay the same, not- 
withstanding the fact, if it were a fact, that the assessment was 
unlawful. The trial court did not, however, expressly pass upon 
the question whether the assessment was valid, nor upon the 
further question presently to be mentioned, but based its order 
of dismissal solely upon the conclusion that a prima facie default 
on the part of insured appeared from the pleadings, and had not 
been overcome by the evidence offered by plaintiff. 


It is contended by plaintiff that the court erred in dismissing 
the action for the following reasons: (1) That the assessment 
of $33.95, and made payable by the “call” of defendant on June 
20, 1910, was not authorized by the contract, and that the failure 
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of the insured to pay the same did not forfeit his policy; (2) 
that since the assessment was illegal the insured did not forfeit 
his rights by the failure to pay the dues claimed to be due in 
June, 1910, for the reason that the demand or “‘call’”’ for the same 
was coupled with the demand for the, illegal assessment, and 
notice given that unless both were paid the policy would be can- 
celed; (3) that defendant had in its possession at the time of 
the alleged default certain money, derived from the accumulation 
of interest upon its safety fund, a fund maintained in ‘the in- 
terests of policyholders, which the contract provided should be 
distributed among the several policyholders in reduction of their 
dues; that the proportion of this fund due to the insured was 
more than sufficient to pay the dues in question; and that de- 
fendant was in duty bound so to apply it. 

We deem it inadvisable to attempt finally to determine any of 
these questions. The dismissal of the action rendered unneces- 
sary a full trial below, and in just what light the questions will 
appear after all the evidence is presented can only be a matter of 
speculation. We might hypothetically determine the questions on 
the theory that plaintiff’s contentions will or may be fully sub- 
stantiated or overcome by the evidence defendant may offer; 
but the result would necessarily be unsatisfactory, and the proper 
course to pursue is to defer a final decision until the facts come 
in. ‘The validity of the notice calling for the payment of the 
assessment and dues, and whether the insured was justified in 
failing or refusing to pay the dues because the notice was 
coupled with an illegal demand for the assessment, presents an 
important question in the case. Its solution might to some ex- 
tent depend upon the question whether defendant was under 
obligation to give the notice, and whether the insured would have 
been justified in failing to pay until he received the same. The 
contract does not expressly require such notice, and whether, 
by a general and uniform custom in giving it, defendant as- 
sumed the obligation, is not made clear by the evidence. The! 
record discloses that notice of special assessments were uniformly 
given each policyholder, but whether that notice included a de- 
mand for the payment of the dues does not appear. Plaintiff’s 
contention that the notice here given, demanding the payment 
of the assessment and the dues, and in default thereof a cancel- 
lation of the insurance contract, was, if the assessment were il- 
legal, insufficient as a basis for the cancellation of the contract, 
would seem to be sustained by King vs. Insurance Co., 133 Mo. 
App. 612, 114 S. W. 63. But we do not decide whether the as- 
sessment was authorized, or the sufficiency of the notice. 


[1] We do, however, hold that the evidence appearing in the 
record is sufficient, prima facie, to sustain plaintiff’s third con- 
tention, namely, that at the time of the alleged default defend- 
ant had in its possession funds which the insured had the right to 
have applied in reduction of his dues and assessments, and that 
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it was defendant’s duty so to apply it to prevent a forfeiture of 
the contract. If the proportion of this fund applicable to this 
policy exceeded the dues in question, and if it shall appear when 
the cause is again tried that the assessment was unauthorized 
and illegal, it would necessarily follow that the policy was 
wrongfully canceled and plaintiff may recover. The facts in 
reference to this branch of the case are as follows: The contract 
of insurance required of every policyholder the payment to the 
company of the sum of $10 for each $1,000 of insurance for the 
purpose of creating a “safety fund,” for the benefit of the insured 
members. The contract provided for the transfer of this fund 
to a trustee to be administered in the interests of the policy- 
holders. The contract further provided that the accumulated 
interest from the fund after it had reached the sum of $300,000 
should semi-annually be divided pro rata in reduction of the 
dues and assessments of the policyholders. The fund amounted 
to $300,000 in 1897, and was subsequently increased to $1,000,- 
000. It was invested in interest-bearing securities, and neces- 
sarily accumulated a considerable sum each year for distribution. 

|2] While the amount on hand at the time of the default here 
relied upon as a forfeiture does not appear from the record, we 
are clear that defendant, having possession or control of it, to a 
part of which the insured was entitled in reduction of his dues 
and assessments, should, before being permitted to invoke a for- 
feiture for nonpayment, affirmatively show a proper application 
of the money; in other words, that the burden was upon de- 
fendant affirmatively to establish a forfeiture of the policy by 
nonpayment of dues and assessments, essential to which would be 
an accounting for and an application of money presumptively in 
its possession or under its control applicable to the payment of 
such dues. The law will indulge in no presumptions favorable 
to a forfeiture. 29 Cyc. 232; Haas vs. Insurance Co., 84 Neb. 
682, 121 N. W. 996; 26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58. 

[3] It seems clear that, if defendant had on hand a sufficient 
amount of this fund at the time of the alleged default to extin- 
guish the payment demanded, equity and good conscience would 
require its application thereon and save a forfeiture. The law 
will so apply it. Price vs. Brotherhood, etc., 116 Minn. 275, 133 
N. W. 793. 


The contention of defendant that this question was not an is- 
sue under the pleadings, and therefore not properly before the 
court below, is not sustained. The sole issue in the case was the 
alleged default of the insured, and because thereof the right of 
defendant to cancel and annul the policy. Properly construed, the 
pleadings presented the question referred to, and it should have 
been heard and disposed of. No doubt a full trial of the action 
will present all the matters referred to clearly, and enable the 
‘ourt to pass upon the merits of all the contentions of plaintiff. 
‘the insured had remained a holder of his policy for a period of 
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twenty-five years, and uniformiy and punctually paid all assess- 
ments and dues levied against him, with the exception of the one 
now in dispute, levied a short time prior to his death. If facts 
exist which render a forfeiture of his policy inequitable, unjust, 
and therefore unlawful, plaintiff should have every opportunity 
to claim the benefit thereof, and defendant required to show its 
right to insist upon a forfeiture by clear proof. 

The importance of some of the questions now urged by plain- 
tiff seem not to have been sufficiently impressed upon the mind 
of the learned court below, and this accounts for the dismissal 
of the action. A full trial will clarify the claims of the respective 
parties and enable the court to determine the case upon the merits 
as then presented. 

Order reversed, and new trial granted. 


COURT OF APPEALS OF COLORADO. 


MODERN BROTHERHOOD OF AMERICA 
es. 


LOCK er al 


FRATERNAL INSURANCE—STATUTES—APPLICABILITY. 

A fraternal beneficiary association issuing certificates payable on the death 
of its members is a life insurance company, and its death certificates 
re life policies, subject to statutory regulations, including Acts 19¢3, 
p. 257, providing that the suicide of a policyholder shall not be a 
defense. 

(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


FRATERNAL INSURANCE—STATUTES—APPLICABILITY. 

Acts 1903, p. 257, providing that after its passage the suicide of a policy- 
holder of any insurance company shall not be a defense, is not void 
as in contravention of the state or lederal Constitutions. 

(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.> 

FRATERNAL INSURANCE—CONTRACTS—STATUTES 

\ benefit certificate issued by a fraternal benefit association while Acts 
1903, p. 257, providing that the suicide of a policyholder should not 
be a defense to the policy, was in force, makes the statute a part 
of the contract as a substitute for any provision in the certificate to 
the contrary, and a certificate with the statute read into it is not con- 
trary to public policy. 

(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. 


* Decision rendered, June 10, 1912. 125 Pac. Rep. 556. 
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FRATERNAL INSURANCE—STATUTES—CONSTRUCTION. 

Laws 1907, p. 431, regulating insurance, and providing that its provisions 
shall not be applicable to fraternal and benevolent orders, is not a rec- 
ognition of the law as interpreted by the courts when construing Acts 
1903, p. 257, declaring that the suicide of a policyholder shall not be 
a defense, as applicable to all kinds of insurance, fraternal as well as 
old line, and does not require the courts to exempt fraternal orders 
from the provisions of the act of 1903. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


OBLIGATION OF CONTRACTS—IMPAIRMENT—STATUTES. 


A statute repealing Acts 1903, p. 257, declaring that the suicide of a policy- 
holder should not be a defense to an action on the policy, if con- 
strued to destroy the protective provisions of a certificate issued 
while the act of 1903 is in force, is invalid as impairing the obligation 
of contracts. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788; Con- 
stitutional Law, Cent. Dig. §§ 482, 483; Dec. Dig. § 166.) 

CON TRACTS—STATUTES. 

The prohibition in Acts 1903, p. 257, declaring that the suicide of a policy- 
holder should not be a defense, cannot be waived or abrogated by 


agreement of the parties made prior to or contemporaneous with a 
contract of insurance. 


(l‘or other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


Appeal from District Court, El Paso County; J. W. Sheafer, 
Judge. 

Action by Edgar J. Lock and another, minors, by Hovena 
Spicer, their legal guardian, against the Modern Brotherhood of 
America. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 


]. E. E. Markiey, W. M. Swirr, and J. E. McInvryre, all of 
Colorado Springs, for Appellant. 

Orr & CUNNINGHAM, and H. M. Mason, all of Colorado 
Springs, for Appellees. 

KING, J. 

Plaintiffs brought their suit to recover from the Modern 
3rotherhood of America, a corporation organized and existing 
under and by virtue of the laws of the state of Iowa, engaged in 
the business of insuring the lives of its members through its 
subordinate lodges, upon a contract of insurance denominated a 
“membership certificate,” dated January 21, 1904, issued by the 
defendant corporation to William B. Lock, payable upon his 
death to his son and daughter, the plaintiffs herein. The in- 
sured committed suicide on or about December 19, 1907. The 
certificate contained an express provision that if the holder 
thereof should die by his own hand, whether sane or insane, the 
certificate should be null and void; and the written application 
for said membership certificate, which, by the terms of both the 
application and the certificate, was made a part of the contract.of 
insurance, contained an agreement that, in case of death of the 








Life.| Modern Brotherhood of America vs. Lock et al. 1535 


member by suicide, the certificate should thereby become void. 
Defendant relied upon such forfeiture as its defense. 

The case was submitted for determination upon a stipulation 
in writing which, among other things, contained the following: 
“That except for the fact that said William B. Lock committed 
suicide, the plaintiffs in this action would be entitled to recover 
the sum of $2,000 at and of the date of the commencement of 
this suit; that proof of loss was duly made by the beneficiaries 
herein named, and the payment of any sum herein was refused 
by the defendant association upon the sole ground that because 
William B. Lock had committed suicide the certificate was for- 
feited, and there was no liability on the part of the defendant 
association to pay the beneficiaries therein named any sum what- 
ever. * * * It is therefore mutually agreed between the 
parties that this cause shall be submitted upon the pleadings and 
this stipulation of facts, and that if the court shall decide that 
the law of Colorado, providing that suicide shall not be a de- 
fense against the payment of a life insurance policy, is consti- 
tutional, and, second, that it applies to the defendant association, 
then the court shall render judgment against the defendant com- 
pany in the sum of $2,000, with interest from the date of the 
commencement of this suit; otherwise judgment shall be for 
defendant.” Plaintiff had judgment. 

Appellant contends: (a) That it was not a life insurance 
company; (b) that the certificate of membership sued upon was 
not a life insurance policy, nor the member a policyholder; (c) 
that the act of April 11, 1903 (Laws 1903, p. 257), providing that 
thereafter the suicide of a policyholder of any life insurance com- 
pany doing business in this state shall not be a defense against 
the payment of a life insurance policy, did not apply to the de- 
fendant, a fraternal beneficiary association; (d) that, if such 
act was applicable to the defendant, it was unconstitutional and 
void; (e) that the said act of 1903 was repealed by section 73, 
c. 193, Session Laws of 1907, and therefore its provisions were 
of no force or effect to bar the defense of suicide. 


[1, 2] By the decision of the Supreme Court in Head Camp 
Woodmen of the World, et al. vs. Sloss, 49 Colo. 177, 112 Pac. 
49, 31 L. R. A. (N. S.) 831, following and approving decisions 
of the same court in Chartrand et al. vs. Brace. 16 Colo. 19, 26 
Pac. 152, 12 L. R. A. 209, 25 Am. St. Rep. 235, and Supreme 
Lodge, Knights of Honor vs. Davis, 26 Colo. 252, 257, 58 Pac. 
595, it has become settled law in this state that, as regards the 
insurance feature, the defendant company was an insurance com- 
pany, and its contract of indemnity, by whatever name it may be 
called, a life insurance policy, and the holder thereof a policy- 
holder, and such contract subject to the same statutory regula- 
tions and limitations as those issued by old line and mutual as- 
sessment companies, unless expressly exempted therefrom by 
Statute, and, also, that the suicide statute of 1903 applied to such 
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contracts and associations or companies, there being therein no 
exemption in favor of fraternal associations doing an insurance 
business. That the act was not void as being in contravention of 
the provisions of either the state or the Federal Constitution is 
also settled by the same authority, and by the decision of the 
Supreme Court of the United States in Whitfield vs. A&tna Life 
Ins. Co., 205 U. S. 489, 27 Sup. Ct. 578, 51 L. Ed. 895. It is 
therefore obvious that the liability of the defendant depends 
upon the effect to be given to the act of 1907, effective July 1st of 
that year, by which the act of 1903 was repealed. 

[3] The act of 1903 was a separate, independent, and com- 
plete enactment in and of itself, and in no sense amendatory of 
any previous legislative enactment (Woodmen vs. Sloss, supra) ; 
the language thereof being as follows: “From and after the 
passage of this act the suicide of a policyholder of any life in- 
surance company doing business in this state shall not be a de- 
fense against the payment of a life insurance policy, whether 
said suicide was voluntary or involuntary, and whether said 
policyholder was sane or insane.” Session Laws 1903, p. 257. 

The General Assembly of 1907 revised, amplified and codified 
the insurance laws by chapter 193, Session Laws of that year. 
By section 74, clause 15, of said chapter, the act of 1903 was 
specifically repealed, and, with slight modification, was substan- 
tially re-enacted as section 55 of said chapter, in the following 
words: “From and after the passage of this act, the suicide of 

policyholder after the first policy year, of any life insurance 
company doing business in this state, shall not be a defense 
against the payment of a life insurance policy, whether said sui- 
cide was voluntary or involuntary, and whether said policyholder 
was sane or insane.” It will be observed that said section, by the 
new enactment, is no longer a separate and independent enact- 
ment in and of itself, as was said by Mr. Justice Bailey of the 
act of 1903, but is a component part of an entire chapter or 
Code dealing generally. with the subject of insurance, and sub- 
ject to such | limitations as are contained therein and applicable 
thereto. The first section of said chapter provides “that in this 
act, unless the context otherwise requires, ‘company’ or ‘insur- 
ance company’ shall include all corporations, partnerships, asso- 
ciations or individuals, engaged as principals in the insurance 
business, excepting fraternal and benevolent orders and socie- 
ties”; and subdivision (1) of section 73 is as follows: “The 
provisions of this act shall not be construed so as to prevent any 
fraternal, religious or benevolent societies which conduct their 
business as fraternal societies, under the lodge system, * * * 
or those which limit their certificate holders to a particular order 
or fraternity, from issuing indemnity to any person, against loss 
by death, sickness or accident of any of its members; and such 
society shall not be held amenable under, or governed by any of 
the provisions of any of the sections of sis act pertaining to ac- 
cident, health or life insurance. * * 
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And if the contract or policy of insurance sued on herein had 
not been entered into prior to the passage of the act of 1907 
mentioned, its effect upon this suit might and probably would be 
as now contended for by the defendant. But we think decision 
of the present suit does not depend upon, and is not controlled 
or affected by, the repeal of the 1903 statute. We cannot agree 
with counsel for appellant in his position that, because the sui- 
cide statute is remedial, its repeal in 1907, subsequent to the con- 
tract of insurance and prior to the death of the insured, op- 
erated to make the defense of suicide available to the defendant 
in this case. The statute of 1903 not only made void and of no 
effect that portion of the policy or agreement relative to death 
by suicide, thereby leaving the contract silent on that subject, but 
in legal contemplation the inhibition of the statute was substi- 
tuted for the void clause and became an affirmative covenant, 
binding upon the parties, that as to that policy suicide could 
never be made a defense. Jarman vs. Knights Templars, etc., 
Co. (C. C.) 95 Fed. 70, 73; Cravens vs. N. Y. Life Ins. Co., 
148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 
628; Equitable Life Assurance Society vs. Clements, 140 U. S$ 
226, 233, 11 Sup. Ct. 822, 35 L. Ed. 497; McCracken vs. Hay- 
ward, 2 How. 608, 612, 11 L. Ed. 397; State vs. Berning, 74 
Mo. 87. And it is clear that such contract, with the statute so 
read into it, is not against sound morals, public policy, justice or 
right. Whitfield vs. Attna Life Ins. Co., supra. 

The object of the statute and the legislative intent, as tersely 
expre — by the late Mr. Justice Harlan, in the Whitfield Case, 
supra, was to “cut up by the roots” any defense grounded upon 
the fé as of suicide, and to make any inquiry as to suicide imma- 
terial, and any contract, inconsistent with the statute, void; and, 
as said by Mr. Justice Bailey in the Sloss Case, supra, to de- 
clare that it is against public policy to permit insurance compa- 
nies to contract against the payment of their policies because 
the insured came to his death by his own hand. 

[4] Nor do we agree with counsel for appellant that the act 
ot 1907 is to be taken as a legislative construction of the act of 
1903, different from the construction placed thereon by the Su- 
preme Court, and therefore to be accepted by the courts as the 
law; but, rather, as a recognition of the law as interpreted and 
applied in the Chartrand and Knights of Honor Cases as of 
practically universal application to insurance contracts, and a 
positive enactment limiting its prohibitive features thereafter to 
insurance companies other than those named in section 73 of the 
insurance code. 

|5, 6] That the subsequent repeal of a statute, the provisions 
of which have become a constituent part of a contract such as 
this, will not be construed as retrospective in its operation, un- 
less its terms clearly show a legislative intention that it should 
so operate, is so well settled as to have become elementary; and 
it is equally certain that in this state, and in others having like 
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constitutional provisions, such statute, if it attempted to destroy 
the protective provisions of a former statute, would be in con- 
travention of the Constitution of the state as well as of the pro- 
visions of the Federal Constitution, which prohibit the states 
from passing any law impairing the obligation of contracts. Gil- 
liland et al. vs. Phillips et al., 1 S. C. 152, 154; Robinson vs. 
Barrows, 48 Me. 186; Ludlow vs. Hardy, 38 Mich. 690, 692; 
Mays, Adm’r, etc., vs. Williams, 27 Ala. 267, 271; Wisdom vs. 
Reeves, 110 Ala. 418, 430, 18 South. 13; Jarman vs. Knights 
Templars, etc., Co., supra. 

The repeal of the prohibitive statute cannot make valid, or 
breathe vitality into, a contract that was void when made because 
in violation of the statute. Gilliland et al. vs. Phillips et al., 
supra; Ludlow vs. Hardy, supra. 

[7] Nor can the statutory inhibition be waived or abrogated 
by agreement of the parties made prior to or contemporaneous 
with the contract of insurance. Head Camp Woodmen of the 
World et al. vs. Sloss, supra; Whitfield vs. A®tna Life Ins. Co., 
supra. 

From what has been said it necessarily follows that the judg- 
ment of the trial court was right and must be affirmed, and it is 
therefore unnecessary to consider in this opinion the question 
so ably and exhaustively presented in the briefs of counsel as to 
the appellant’s having, by the pleadings and stipulated facts, 
shown itself to be within the class of associations exempted by 
sections 1 and 73 referred to. Our conclusion must be under- 
stood as applicable only to insurance contracts entered into prior 
to the taking effect of the insurance code. 

The judgment is affirmed. 

Cunningham, J., not participating. 
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SUPREME COURT OF OHIO. 


KECKLEY et AL. 
vs. 
COSHOCTON GLASS CO. 


GAINOR 
US. 
SAME.* 


LIFE POLICY—NATURE OF CONTRACT—RIGHT OF BENEFI- 
CIARY—“LIFE INSURANCE.” 


\ “life insurance” policy is not merely a contract of indemnity. It is a 
contract to pay to the beneficiary a sum certain in the event of death; 
and if the contract was valid in its inception, and so continues until 
its maturity, the beneficiary is entitled to the whole of the stipulated 
sum. 

(For other cases, see Insurance, Cent. Dig. §§ 1300-1302; Dec. Dig. § 515.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4154-4156; 
vol. 8, p. 7707.) 


LIFE POLICIES—INSURABLE INTEREST—OFFICER OF COR- 
PORATION. 

Where a person is the owner of a large portion of the stock of a cor- 
poration, and by reason of his skill and experience he is largely relied 
upon to make the business of the corporation a success, and when, 
in borrowing money of banks and in dealing with creditors, and in 
inducing other persons to btty stock in such corporation, he represents 
that he has insured his life for the benefit of the corporation, and that 
the policies therefor are assets of the corporation, such facts disclose 
an insurable interest in the corporation; and such insured person and 
his legal representatives are estopped from claiming that such policies 
are not based upon an insurable interest, or that the amounts due 
thereon do not belong to the corporation. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


LIFE INSURANCE—INSURABLE INTEREST. 


Where a life insurance company makes no defense and pays the amount 
of its policy into court to abide the judgment of the court as between 
conflicting claimants, parties claiming an interest in the fund will not 
be allowed to object that the beneficiary named in the policy had no 
insurable interest. 


(For other cases, see Insurance, Cent. Dig. § 163; Dec. Dig. § 117.) 


LIFE POLICY—ASSIGNMENT. 

One who has obtained a valid insurance upon his life may dispose of it 
as he sees fit, in the absence of prohibitory legislation or contract 
stipulations. It is immaterial, in such case, that the assignee has no 
insurable interest. Eckel vs. Renner, 41 Ohio St. 232, approved and 
followed. 

(for other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 

* Decision rendered, June 5, 1912. 90 N. E. Rep. 299. Syllabus by 
the Court. 
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LIFE INSURANCE—BENEFICIARIES—STATUTES. 

Revised Statutes, section 3628 (General Code, sections 0393, 9304, 9395, 
and 9306), does not prohibit a person from insuring his own life for 
the benefit of persons other than his wife and children. 


(l’or other cases, see Insurance, Cent. Dig. §§ 158-102; Dec. Dig. § 116.) 


Error to Circuit Court, Coshocton County. 


Action by the Coshocton Glass Company against certain in- 
surance companies to recover the proceeds of certain life insur- 
ance policies on the life of Thos. J. Gainor, in which one Keckley 
and others, as executors of Gainor, claimed the proceeds of one 
of the policies, and Mary M. Gainor the other. The insurance 
companies paid the proceeds into court, and the actions were 
continued between the claimants. Judgment having been ren- 
dered in favor of the glass company, Keckley and others and 
Mary M. Gainor bring error. Affirmed. 

The defendant in error, the Coshocton Glass Company, is a cor- 
poration, and at the time of the issuance of the life insurance 
policies which are the subject of these actions Thomas J. Gainor 
and two others owned the controlling interest in the corporation. 
Gainor was a man of extensive experience and skill in the glass- 
manufacturing and bottle-blowing business, and to him espe- 
cially all others interested in the company looked for its success. 
In getting the company established in business, it was a large 
borrower of money, and it also sold preferred stock to raise 
working capital. In order to secure against loss or failure of 
the enterprise and to maintain the credit of the company, Gainor 
and his two associates, holding the common stock and the con- 
trol of the corporation, each agreed to take out insurance on his 
own life in the sum of $10,000 for the benefit of the Coshocton 
Glass Company. 

On or about August 26, 1904, Gainor applied for insurance in 
the amount of $5,000 for the benefit of his wife, Mary M. Gainor. 
On that application the insurance company issued two policies 
of $5,000 each on the life of Gainor, naming his wife, Mary M. 
Gainor, as the beneficiary. When the agent of the insurance 
company came to deliver these policies, Gainor refused to accept 
one of them, which is the policy involved in case No. 12,730, 
above named, and the agent took the policy back to his office and 
retained it until a later di ite, as stated hereinafter. 

)n September 13, 1904, the three men, Gainor and his associ- 
ates, as before stated, took out policies, each on his own life, in 
the sum of $10,000 for the benefit of the Coshocton Glass Com- 
pany. Gainor inquired of the agent of the insurance company 
whether the $5,000 policy naming Mary M. Gainor as beneficiary, 
and which had been refused, could not be assigned to the Co- 
shocton Glass Company, and, being informed that it could be 
so assigned, he thereupon made application for a policy for 
$5,000, naming the Coshocton Glass Company as beneficiary. 

Upon that application, the policy involved in case No. 
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and the one involved in case No. 12,730 were both delivered to 
the glass company, with the agreement that the latter policy would 
be assigned to the glass company, and that the company should 
be the beneficiary therein. The written assignment of the last- 
mentioned policy was not made until November 16, 1906. 

The Coshocton Glass Company paid the first premium on each 
of said policies and’ also all subsequent premiums; and Gainor 
represented to creditors of the glass company, and to banks from 
which he was seeking to and did procure loans for said com- 
pany, and to persons whom he sought to induce and did induce 
to become purchasers of stock in said company, that both of said 
policies of insurance on his life belonged to and were assets of 
said glass company. 

In January, 1906, Gainor sold all of his stock and interest in 
the Coshocton Glass Company, but continued in its employ until 
September 1, 1906, when he resigned, and from that time he had 
no connection whatever with the company. Gainor died testate 
on April 11, 1908. The insurance company refused payment on 
account of conflicting claimants; and, the Coshocton Glass Com- 
pany having brought suits to enforce payment of the policies to 
it, the insurance company was permitted to pay the full amount 
of each policy into court and be discharged., These suits there- 
fore remained as between the Coshocton Glass Company and the 
other defendants, to determine the respective rights of the glass 
company and the executors of Thomas J. Gainor to the $5,000 
paid into court on the one policy, and the respective rights of the 
glass company and Mary M. Gainor to the $5,000 paid into 
court on the other policy. In case No. 12,730, the Circuit Court, 
in its findings of fact, also found: ‘“That at the time said Mary 
M. Gainor executed the assignment of November 16, 1906, there 
were no false or fraudulent representations made to said de- 
fendant, Mary M. Gainor, by either Hippolyt Liewer, Charles 
\. Liewer, or the plaintiff, or by any one representing them, or 
either of them, and that in executing said assignment said de- 
fendant, Mary M. Gainor, did not rely upon false or fraudulent 
representations made either by said Liewers or said plaintiff, or 
any one representing them, or either of them.” 

The facts above stated were found by the Court of Common 
Pleas in case No. 12,729, and by the Circuit Court in case No. 
12,730; and judgment was rendered against the executors of 
Thomas J. Gainor and Mary M. Gainor in both the Court of 
Common Pleas and the Circuit Court. These proceedings are to 
reverse the judgments below. 


Frory & Fiory, for Plaintiffs in Error. 
POMERENE & PoMERENE, for Defendant in Error. 


Davis, C. J. (after stating the facts as above). 
The plaintiffs in error in both of these cases seem to have 
defended in the courts below, and to contend here, on the theory 
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that a life insurance policy is merely a contract for indemnity, 
and therefore, upon the assumption that the policies were taken 
out to secure the company against loss of the services of Gainor 
by his death while connected with the company, if an insurable 
interest ever did exist in the company, it ceased when Gainor sey- 
ered his connection with the company; and hence when Gainor 
died the proceeds of the one policy belonged to Gainor’s estate 
and of the other policy to Gainor’s wife, subject only to reim- 
bursement to the glass company of the premiums paid thereon, 
with interest. This contention seems to us to be untenable for 
several reasons. 


[1] In the first place, it is a misconception of the law to insist 
that a life insurance policy is a contract of indemnity merely. 
The later and better considered view is that a contract of life 
insurance is not a contract of indemnity, but is a contract to pay 
to the beneficiary a certain sum of money in the event of death. 
1 Joyce on Insurance, § 26. So that, if the policy was valid in its 
inception, and remained valid until its maturity, the beneficiary 
is entitled to the whole of the stipulated sum. 


[2] Again, it does not appear that the, purpose of the insur- 
ance was limited to indemnifying the company against loss by 
the death of Gainor. while connected with the company. In the 
absence of any showing to the contrary, it may have been, and 
probably was in part, intended to secure the company against 
loss of his services at any time and in any way; and the courts 
below expressly find that Gainor represented that these policies 
belonged to and were assets of the company; and that he thereby 
obtained credit from banks and creditors and induced other per- 
sons to purchase stock in the company. From all this it may 
justly be inferred that such was the principal purpose to be ef- 
fected by the insurance; and Gainor and his legal representa- 
tives would be estopped from claiming the contrary. 

{3] And, further, it thus distinctly appearing that the company 
had a direct pecuniary interest in the life and personal services 
of Gainor, the insurance for the benefit of the company was based 
on an insurable interest and was valid; and whether such insur- 
able interest continued until the maturity of the policies, or 
ceased before the maturity of the policy in the one case, or ceased 
before the written assignment in the other case, is not material ; 
for it has been held that the want of insurable interest is avail- 
able only to the insurer (Chicago Title & Trust Co. vs. Haxtun, 
129 Ill. App. 626; Langford vs. Freeman, 60 Ind. 55); and, if 
that is too broad a statement of the law, there is abundant au- 
thority for holding that when the insurer has recognized the 
validity of the policy by paying the amount of the policy to the 
beneficiary, or into court, other parties claiming an interest in 
the fund cannot object, on the ground that the beneficiary named 
in the policy had no insurable interest. Langford vs. Freeman, 
supra; Standard Life & Accident Ins. Co. vs. Catlin, 106 Mich. 
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138, 63 N. W. 897; Mechanics’ National Bank vs. Comins, 72 
N. H. 12, 55 Atl. 191, 101 Am. St. Rep. 650; Hosmer vs. Welch, 
107 Mich. 470, 65 N. W. 280, 67 N. W. 504; Diffenbach & 
Roemer vs. New York Life Ins. Co., 61 Md. 370; Groff vs. Mu- 
tual Life Ins. Co., 92 Ill. Ap. 207; Johnson vs. Van Epps, 110 
Ill. 551; Grigsby vs. Russell, 222 U. S. 149, per Holmes, J., page 
155, 32 Sup. Ct. 58, 56 L. Ed. —, 36 L. R. A. (N. S.) 642. 
And see, also, Lewis vs. Phoenix Mut. Life Ins. Co., 39 Conn. 
100; Hurd vs. Doty, 86 Wis. 1, 56 N. W. 371, 21 L. R. A. 746. 
In the cases at bar, the insurer has waived any defense, and has 
paid the money into court. 

[4] It is earnestly contended with especial reference to case 
No. 12,730 that the written assignment to the glass company of 
the policy for the benefit of Mrs. Gainor, having been made 
after Gainor left the service of the company, was made when 
no insurable interest could exist; and therefore that the com- 
pany, as an assignee without insurable interest, could acquire no 
title. This contention not only ignores the fact that a policy of 
life insurance may be assigned by parol, and that this policy was 
assigned by parol, and, as found by the Circuit Court, without 
fraud or false representations on part of the assignee, Mrs. 
Gainor ratified the parol assignment by making the written one, 
but the fundamental proposition which is invoked to sustain the 
contention is not law in this state. In Eckel vs. Renner, 41 Ohio 
St. 232, it was held that: ‘One who has obtained a valid insur- 
ance upon his own life may dispose of it as he may see fit, in the 
absence of prohibitory legislation or contract stipulation. It is 
immaterial, in such case, that the assignee has no insurable in- 
terest.” That such is the prevailing rule, and that it is based 
upon sound reasons, is amply borne out by the citations in the 
briefs of counsel and in the opinion of the court, by Mr. Justice 
Holmes, in Grigsby vs. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 
56 L. Ed. , 36 L,. R. A. (N. S.) 642, in which case Russell vs. 
Grigsby, 168 Fed. 577, 94 C. C. A. 61, cited on behalf of the 
plaintiff in error, was reversed. 

[5] We are referred to Revised Statutes, § 3628 (now dis- 
tributed in General Code, §§ 9393, 9394, 9395, and 9396) as 
“prohibitory legislation,” such as is referred to in Eckel vs, Ren- 
ner, supra. We do not so construe it. The right of a person to 
insure his own life for the benefit of persons other than his wife 
and children is not prohibited. The whole scope and purpose of 
the section is to define and protect the respective rights of the 
wife or widow, and children, and the creditors of the person 
upon whose life a policy has been issued. 

For the reasons stated, it is apparent that the judgments below 
must be, and they accordingly are, affirmed. 

Spear, Shauck, O’Hara, and Johnson, JJ., concur. Donahue, 
J., did not take part in the decision of these cases. 
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SUPREME COURT OF MISSOURI. 
DIvision NO. Z. 


ARMSTRONG et atu. 
Vs. 


MODERN BROTHERHOOD OF AMERICA-* 


{UTUAL BENEFIT INSURANCE—NATURE AND STATUS OF 
ASSOCIATION. 

\ provision in the by-laws of a fraternal benefit association organized 
for the sole benefit of its members and their beneficiaries, and not 
for profit, that benefits may be paid to the legal representatives or 
legatees of the’ members, thus creating a class of beneficiaries in ad- 
dition to the classes specified in Rev. St. 1909, § 7109, relative to the 
payment of benefits by such associations, does not deprive the asso- 
ciation of its character as a fraternal benefit association, and sub- 
ject it to the laws governing old line insurance companies, and 
hence it may rely on suicide as a defense notwithstanding sec- 
tion 6045, providing that suicide shall not be a defense to an action 
on a life insurance policy, unless insured contemplated suicide at 
the time he applied for the policy, especially where the Insurance 
Commissioner by licensing the association to carry on business in this 
state so construed the statutes, and to otherwise construe them would 
cause great hardship to members who have acted in good faith on 
his construction. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


Appeal from Circuit Court, Ralls County; D. H. Eby, Judge. 

Action by Harriet R. Armstrong and another against the Mod- 
ern Brotherhood of America. From a judgment for plaintiffs, 
defendant appealed to the St. Louis Court of Appeals, which cer- 
tified the cause to the Supreme Court. Reversed. 

Action on life insurance policy. From a judgment for plaintiff 
in the Circuit Court of Ralls County, Mo., defendant appealed 
to the St. Louis Court of Appeals, where the judgment of the 
Circuit Court was reversed and the cause certified to this court; 
the opinion of the St. Louis Court of Appeals being in conflict 
with the decision of the Kansas City Court of Appeals in the 
case of Dennis vs. Modern Brotherhood of America, 119 Mo. 
App. 210, 95 S. W. 697. The. defendant Brotherhood was or- 
ganized under the laws of Iowa, and is licensed to transact busi- 
ness in Missouri. On November 26, 1902, after the defendant 
Brotherhood had been licensed to carry on its business in Mis- 
souri, one John A. Armstrong, a citizen of Missouri, became a 
member of said Brotherhood, and procured therefrom a_ bene- 
ficiary certificate in the sum of $1,000, payable at his death to his 
wife, Harriet R. Armstrong, and his son, Charles M. Armstrong, 
who are the plaintiffs in this action. This certificate contained a 


Decision rendered, July 5, 1912. 1490 S. W. Rep. 450. 
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proviso that, if the said John A. Armstrong committed suicide, 
the certificate should become null and void, and all rights there- 
under absolutely forfeited. The petition is based upon the bene- 
ficiary certificate above mentioned. The answer admits that said 
John A. Armstrong paid all his dues to the defendant Brother- 
hood up to the Ist day of March, 1905, on which day he com- 
mitted suicide. Plaintiff’s reply does not deny the suicide, but 
as a defense to that part of the answer in which suicide is pleaded 
alleges that defendant is not a fraternal beneficiary association 
under the laws of Missouri, that the certificate was not issued in 
compliance with the laws of our state, and therefore the pro- 
vision in the policy that the same should be forfeited in case of 
the suicide of the insured is illegal and without effect, being in 
violation of section 7896, R. S. Mo. 1899 (section 6945, R. S. 
1909. It is conceded that the defendant was licensed to trans- 
act business in Missouri as a fraternal beneficiary association 
under the provisions of section 1410, R. S. 1899 (section 7112, R. 
S. 1909), and that under its by-laws and the statutes of Iowa it 
could issue certificates for the benefit of legatees and legal rep- 
resentatives of its members. ‘The trial court held that because 
defendant was authorized to issue benefit certificates to classes 
of persons not designated in the laws of Missouri, to wit, lega- 
tees and legal representatives, it should be treated as an old line 
insurance company. The laws of Missouri (section 1408, R. S. 
1899 [section 7108, R. S. 1909]) provide that fraternal bene- 
ficiary associations may issue their certificates of insurance in 
favor of “the families, heirs, blood relatives, affianced husbands 
or affanced wives of or to persons dependent upon the member.” 
It will thus be seen that the laws of lowa as well as the by-laws 
of the defendant authorize fraternal insurance in behalf of at 
least one class of persons not authorized by the laws of Missouri. 


BaLL & Sparrow, for Appellant. 
FE. L. AtForp and J. ©. Auiison, for Respondents. 


Brown, P. J. (after stating the facts as above). 
The issue presented is whether or not the by-laws of the de- 
fendant and statutes of Iowa under which it is acting are so 
different from the laws of Missouri that it cannot properly be 
classed as a fraternal beneficiary association, and should, there- 
fore, be denied the immunities granted to fraternal beneficiary 
associations incorporated under the laws of Missouri, and sub- 
jected to the same restrictions placed upon old line insurance 
companies particularly by section 7896, R. S. 1899 (section 6945, 
R. S. 1909), which ordains that suicide shall be no defense to an 
action on a life insurance policy, unless it can be shown to the 
satisfaction of the jury or court trying the case that the party to 
whom the policy was issued contemplated suicide at the time of 
making the application therefor. There is no proof in this case 
Vol. XLI.—97. 
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that John A. Armstrong contemplated suicide when he procured 
the beneficiary certificate which forms the basis of this action. 
The Kansas City Court of Appeals, after considering this iden- 
tical proposition with great care in another suit, arrived at the 
conclusion that this defendant is not entitled to the immunities 
of a fraternal beneficiary association of Missouri, and should 
not be allowed to set up as & defense to an insurance policy is- 
sued by it the suicide of the member to whom the certificate was 
issued. 119 Mo. App. 210, 95 S. W. 967. In the instant case 
the St. Louis Court of Appeals has taken exactly the opposite 
view of the law, which must govern the decision of this case. 

Since this case was certified to this court a similar issue has 
again been presented to the St. Louis Court of Appeals, in the 
case of Ordelheide vs. Modern Brotherhood of America, 158 Mo. 
App. 677, 139 S. W. 269. In the latter case Judge Reynolds has 
reviewed the law governing fraternal benefit associations with 
great learning and industry, and has arrived at the conclusion 
that the words “legal representatives” as used in defendant’s by- 
laws, and the statutes of lowa under which it is operating do not 
embrace administrators or executors, but apply only to persons 
who would inherit from the insured by consanguinity. We 
agree in what is said by Brother Reynolds to the effect that the 
words, “legal representatives,” do not constitute a separate class 
of beneficiaries; and, after a careful review of all the authori- 
ties cited, we have arrived at the conclusion that the defendant 
is a fraternal beneficiary association, and therefore may plead 
the suicide of Armstrong as a defense to this action. Section 
1408, R. S. 1899 (section 7109, R. S. 1909), under which the cer- 
tificate in suit was issued, defines a fraternal beneficiary associa- 
tion to be a voluntary association “formed or organized and car- 
ried on for the sole benefit of its members, and their beneficiaries, 
and not for profit. Each association shall have a lodge system 
with ritualistic form of work and representative form of govern- 
ment, and shall make provision for the payment of benefits in 
case of death; and may make provision for the payment of 
benefits in case of sickness, temporary or permanent physical 
disability either as the result of disease, accident, or old age.” 
The main dividing line between fraternal beneficiary associations 
and old line insurance companies is that the former are organ- 
ized to protect their members and such other persons as are 
proper subjects of their benevolence, and not for profit to the 
persons organizing or carrying on such associations; while the 
old line insurance companies are organized primarily for profit 
to the persons who own their corporate stock. 

We do not think the mere fact that a member of one of these 
fraternal organizations may procure a certificate payable to some 
person not specifically designated in the statute should have the 
effect of destroying the purposes of the association, and putting 
it in the same class as old line companies. The fact that de- 
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fendant issues beneficiary certificates in favor of the legatees of 
its members does not tend to impair or endanger its financial 
standing, or to destroy the purposes for which it is organized. 
In fact, its ability to issue such certificates tends to promote its 
growth and w elfare. The larger the membership of defendant’s 
fraternity, the smaller will be the per capita expense of insur- 
ing its members. The success of an association of the character 
of defendant in a large measure depends upon its ability to 
gather into its fraternity and retain a large number of persons 
of congenial ideas, possessing the qualifications required by its 
charter and by-laws. The power of defendant to insure the lives 
of its members for the benefit of persons selected by such mem- 
bers is no doubt the chief inducement which it holds out to the 
public to secure members; consequently, anything which tends 
to bring to it more recruits possessing the proper qualifications, 
the greater will be its prosperity and financial standing. It is 
a well-known fact that many persons possessing the necessary 
qualifications to become members of a fraternity like defendant 
do not have “relatives, dependents, affianced wives,” etc., for 
whom they entertain such a degree of affection or friendship as 
to prompt them to secure insurance. Such persons would nat- 
urally refuse to join the defendant’s fraternity, if not allowed to 
take out policies in favor of other persons of a class not men- 
tioned in section 1408, R. S. 1899. On the other hand, by al- 
lowing its members to insure their lives for the benefit of their 
legatees, it may secure many members which it could not other- 
wise obtain. It is the common experience of mankind that in 
making wills testators do not bequeath substantial legacies ex- 
cept where there is a strong reciprocal affection or friendship 
between the testator and legatee; and we see no reason why 
the act of insuring life for the benefit of a legatee would be more 
likely to shorten the life of the insured than if the certificate was 
in favor of a “blood relative.” 

The decision of the Kansas City Court of Appeals, 119 Mo. 
App. 210, 95 S. W. 967, proceeds upon the theory that, the stat- 
ute having designated certain classes of persons for whose benefit 
certificates of insurance may be issued by fraternal insurance 
companies, the power to issue such certificates in favor of any 
other class of persons destroys the fraternal character of the as- 
sociation. This conclusion rests upon a cold, barren technicality, 
such as is often invoked in criminal cases; but we are not in- 
formed of any rule which requires the insurance laws to be con- 
strued as rigidly as the criminal code. We think the rule an- 
nounced in the last mentioned case is erroneous. The learned 
Insurance Commissioner who issued the license to the defendant 
to carry on its business in the state of Missouri was evidently 
of the opinion that the power possessed by it to insure legatees 
would not destroy its character as a fraternal beneficiary associa- 
tion. His ruling upon this point is not conclusive upon us; but, 
where there is real doubt as to the meaning of the law, we usu- 
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ally follow the construction placed upon it by the executive 
officer of the state charged with the duty of enforcing it. West- 
erman vs. Supreme Lodge K. of P., 196 Mo. 670, loc. cit. 709, 
94 S. W. 470; and cases there cited. 

The insured, John A. Armstrong, evidently believed defendant 
to be a fraternal beneficiary association, for he so treated it in his 
application for membership and insurance. He also agreed in 
writing that in case he committed suicide, whether sane or in- 
sane at the time, his policy should by that act become void. No 
doubt the members of defendant’s order in Missouri have invested 
large sums of money in purchasing insurance on the theory and 
with the understanding that it is a fraternal beneficiary society, 
and not an old line insurance company. The good faith of its 
members in purchasing insurance of defendant was based on the 
action of the Insurance Commissioner in granting it a license to 
transact business in Missouri. To uphold the policy according 
to its terms no one will be misled or injured; but to treat the 
policy as if issued by an old line insurance company will amount 
to a great hardship upon thousands of persons who have acted 
in good faith. The construction placed upon the law by the In- 
surance Commissioner was a reasonable one, and not in violation 
of any express statute; and therefore we decline to hunt up or 
consider any hair-splitting technicalities in order to find an ex- 
cuse for nullifying his official act. 

The suicide of John A. Armstrong constitutes a complete de- 
fense to the plaintiffs’ cause of action. The judgment of the 
Circuit Court of Ralls County is reversed. 

Kennish and Ferriss, JJ., concur. 


SUPREME COURT OF KANSAS. 


EVANS 
vs. 
CENTRAL LIFE INS. CO’ 


CONTRACTS—A PPLICATION—REPRESENTATIONS BY SOLICI- 
TOR. 
One who signs an application for life insurance without reading it, upon 
the assurance of the soliciting agent that it conforms to representa- 
tions orally made, and that such signing is customary but not neces 
sary, may refuse to accept a policy tendered him, on the ground that 
it does not meet such representations, notwithstanding the applica- 
tion contains a provision that no statement made by the solicitor 
ce meena eaten a ete carta ede ae ee Meee nee Ce eee ak 


* Decision rendered, July 6, 1912. 125 Pac. Rep. 86. Syllabus by 
the Court. 
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would affect the rights of the company unless embodied in the writ- 
ten application: 

(For other cases, see Insurance, Cent. Dig. $$ 195-202; Dec. Dig. § 130.) 

CONTRACTS— PREMIUM NOTE—RECOVERY OF AMOUNT 
PAID. 

Where such applicant has been compelled to pay to an innocent hoider 


a negotiable premium note given at the time of such application, he 
may recover from the company the amount so paid. 


(For other cases, see Insurance, Cent. Dig. $§ 457-467; Dec. Dig. § 108.) 


Appeal from District Court, Harvey County. 

Action by E. F. Evans against the Central Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Modified and affirmed. 


J. C. NrcnHotson and Keene & Gates, all of Ft. Scott, for 
pellant. 

Ezra BRANINE and Harry W. Hart, both of Newton, for 4)- 
pellee. 

Mason, J. 

E. F. Evans was induced by a soliciting agent of the Central 
Life Insurance Company to apply for insurance upon his life. 
He gave a negotiable note for $176 for the first premium, and 
signed a written application, which was forwarded to the com- 
pany’s main office. A policy was sent to him; but he refused to 
accept it on the ground that it did not conform to oral repre- 
sentations that had been made to him by the agents, concerning 
the cost and the benefits of the policy he was to receive. The 
representations included a statement of the amount by which the 
premium would be reduced each year by a distribution of sur- 
plus; the policy contained no guaranty of this amount. He 
paid $100 in satisfaction of the note, which had been negotiated, 
and sued the company for the amount. He recovered judgment, 
and the defendant appeals. 

The principal contention of the defendant is that, even assum- 
ing the correctness of the plaintiff’s version of the transaction, 
no recovery should have been allowed, because the agents had no 
authority to make the representations referred to, and the plain- 
tiff had notice of such want of authority. The basis of this con- 
tention is a provision of the application (which did not embody 
the representations) reading as follows: “No statements, prom- 
ises or information made or given by, or to the person soliciting 
or taking this application for a policy, or by or to any person, 
shall be binding on the company or in any manner affect its 
rights, unless such statements, promises or information be re- 
duced to writing in this application and presented to the officers 
of the company at the executive offices.” 

\ccording to the plaintiff’s testimony, at his first meeting with 
the agents he agreed orally to take a policy, and gave them his 
note for the first premium. Later one of them returned and 
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asked him to sign the written application, saying, however, that 
while this was customary it did not make any particular differ- 
ence whether he signed it or not. He answered that he was too 
busy to talk about it-at that time. The agent then said he wished 
to send off the application at once, and the plaintiff signed with- 
out reading it, saying that he would take it for granted that what 
the agent said was true. The application gave no specific in- 
formation as to the terms of the insurance, except that it was to 
be on the twenty-payment life plan, for $5,000 (in two policies), 
the premium to be $176.50, payable annually, the apportionment 
of surplus or profits to the policyholder to be regulated by such 
principle as the company should adopt. 

[1, 2] Under the plaintiff’s evidence he was not bound to ac- 
cept the policy tendered him. Whatever may have been the 
restrictions upon the authority of the agents, they represented 
the company in the matter of soliciting and procuring the appli- 
cation, and the company was chargeable with all that they knew 
as to how it was obtained. Pfiester vs. Insurance Co., 85 Kan. 
97, 1160 Pac. 245. The company could not repudiate the act of 
the agents as unauthorized and retain its fruits. Wagon Co. vs. 
Wilson, 79 Kan. 633, 101 Pac. 4. This action is not one to com- 
pel the insurance company to issue a policy of the kind de- 
scribed by the agents, but in effect one to relieve the plaintiff 
from the obligation to accept the policy tendered him on the 
ground that its character had been misrepresented—that it was 
not the kind of policy he had agreed to take. In Blanks vs. 
Moore, 139 Ala. 624, 36 South. 783, a similar provision in the 
written application was held to preclude the applicant from re- 
jecting the policy on the ground that it did not conform to the 
oral representations of the soliciting agent. No claim was there 
made, however, that the application was signed without a full 
knowledge and understanding of its contents, and the court held 
the rule to apply which forbids the variation of a written con- 
tract by parol evidence. Assuming that in the present case the 
application was sufficiently definite to constitute a complete of- 
fer to accept and pay for a particular kind of policy, the evidence 
warranted a finding that the plaintiff, through justifiable reliance 
upon the assurances of the company’s agents, was ignorant of its 
contents. In that situation the controlling principles are those 
applied to a similar state of facts in the opinions from which 
the following extracts are made :- 


“It is contended that the fraud of Mouser [the agent], if suf- 
ficiently alleged, does yet not attach to the defendant [the in- 
surance company]. This is asserted on the strength of the pro- 
vision of the application that statements and promises of the 
solicitor shall not affect the rights of the company unless re- 
duced to writing and presented in the application. We do not 
understand that this provision operates to confer upon the com- 
pany the right to retain money received in consequence of fraud 
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practiced by its agent after it has knowledge of the fraud. How 

could it retain money under such circumstances without be- 
coming party to the fraud? Upon the case stated there was never 
a free consent to.the apparent contract; the agent practiced fraud 
on both the insurer and insured, and justice requires that the 
contract be held voidable at the instance of either party, if in- 
jured thereby. And such we conceive to be the law deducible 
from the decisions of this court as well as others.” McKay vs. 
New York Life Ins. Co., 124 Cal. 271, 273, 56 Pac. 1112. 

“The provision of the application that the company should not 
be affected by statements or promises made by or to the agent 
unless the same were reduced to writing and presented in the 
application can be of no avail to defendant on the facts which 
the evidence for the plaintiff tended to show. For present pur- 
poses it is sufficient to say of such provision that plaintiff had 
no knowledge of it and did not assent to it, although such knowl- 
edge might be imputed to him if his signature to the application 
had been honestly obtained, yet, since the instrument as com- 
pleted by. the agent was fraudulent as to plaintiff, it must follow 
that defendant can derive no advantage from any stipulation 
thus fraudulently procured.” La Marche vs. New York Life Ins. 
Co., 126 Cal. 498, 502, 503, 58 Pac. 1053. 

“It was stipulated in the application, which was made part 
of the policy, that ‘no statements, promises, or information made 
or given by or to the person soliciting or taking this application 
for a policy, or by or to any other person, shall be binding on 
the company, or in any manner affect its rights, unless such 
statements, promises, or information shall be reduced to writing, 
and presented to the officers of the company at the home office, 
in this application.’ Counsels’ contention is that this clause is 
applicable to this case, and hence the false representations of 
Wood, even if made, are wholly irrelevant and immaterial; and 
he cites in support of this proposition insurance Co. vs. Fletcher, 
117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934. The learned coun- 
sel has, however, failed to observe that that was an action upon 
the contract, to recover upon the policy, and that in its opinion 
the court expressly recognizes that the fraud of the agent who 
obtained the application would have been a good ground for 
rescission by canceling the policy and returning the premiums.’ 
McCarthy vs. New York Life Ins. Co., 74 Minn. 530, 77 N. W. 
426. 

In testifying concerning one of the representations made to 
him, the plaintiff said: “TI didn’t believe it. It was too good to 
be true.” The defendant urges that this is fatal to a recovery, 
because it shows that the plaintiff did not in fact rely upon the 
representation, and could not have been misled by it. The plain- 
tiff may have doubted whether the company would insure him on 
as favorable terms as the agents represented, but he was not on 
that account required to accept insurance on whatever terms the 
company saw fit to offer. 
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Testimony concerning the statements of the soliciting agents 
was objected to as an attempt to prove their authority by their 
own declarations. Most of it was competent upon the theory 
already indicated, and the rest was not prejudicial. The con- 
tention is made that the plaintiff had the benefit of the policy 
issued by the company. He returned it very soon after its re- 
ceipt. It was sent to him again, and he again returned it, with a 
letter stating that under no circumstances would he accept it. 
Later he asked the company to return him the policy, but this 
was nearly two years after its issuance, at the time when it had 
on any theory ceased to be effective. 

[3] In addition to the amount paid by the plaintiff in settle- 
ment of the note, the court gave him judgment for $50 for his 
attorney’s fee in the present action. In some jurisdictions the 
recovery of an attorney’s fee is allowed as an element of dam- 
ages resulting from fraud or malicious misconduct. 13 Cyc. 79; 
20 Cyc. 142. In Winstead, Sheriff, vs. Hulme, 32 Kan. 568, 4 
Pac. 994, it was said that in a replevin action attorney’s fees 
cannot be recovered when the elements of malice or oppression 
do not mingle in the controversy. The language used might seem 
to imply that if these elements were present such a recovery 
might be had. It is evident from the entire opinion, however, 
that what the court had in mind was that under such circum- 
stances punitive damages might be recovered, and in that case 
the amount necessarily expended by the prevailing party in the 
litigation might be considered in fixing the amount. It has been 
said that this may be done without evidence of such amount 
(Titus vs. Corkins, 21 Kan. 722), and that the reception of evi- 
gence thereof is not error (Duff vs. Read, 74 Kan. 730, 735, 88 
Pac. 263). In A., T. & S. F. R. Co. vs. Stewart, 55 Kan. 667, 
672, 41 Pac. 961, the allowance of an attorney’s fee in addition 
to exemplary damages was conceded to be erroneous. Attor- 
ney’s fees in the case in which the judgment is rendered have 
never been allowed as such in this state, except where specifically 
authorized by statute, or by agreement, and we think it must 
be said that the law does not allow their recovery, even in actions 
for damages resulting from fraud and malicious misconduct. In 
some states exemplary damages are treated as in part compensa- 
tory, and a recovery of the amount expended in the litigation is 
‘allowed as an item thereof. See cases cited in notes in 8 Am. St. 
Rep. 158; 4 L. R. A. (N. S.) 907; and 28 L. R. A. (N. S.) 
761. In this state exemplary damages are not regarded as com- 
pensatory in any degree, but are awarded solely as punishment. 
Machinery Co. vs. Smith, 87 Kan. 331, 124 Pac. 414, decided 
June 8, 1912. The amount of damages that should be allowed 
as punishment in a given case cannot be determined by any fixed 
rule. The fact that the offender’s misconduct has caused the in- 
jured party to incur the expense of litigation—an expense for 
which (except as to items taxable as costs) he cannot claim 
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compensation—is merely one of the matters that may be con- 
sidered in fixing it. 

[4] It is argued that the judgment for the additional $50 in 
this case may be upheld as an award of punitive damages. The 
petition did not claim punitive damages, but did ask a recovery 
of attorney’s fees as such, and the journal entry so character- 
ized the amount allowed. No issue as to the allowance of puni- 
tive damages seems to have been presented or decided. The 
judgment will therefore be modified by the deduction of the 
amount allowed as an attorney’s fee. 

The judgment is affirmed, with the modification indicated. 
All the Justices concurring. 


COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


WASHINGTON LIFE INS. CO. er at. 
US. 


LOVEJOY et a.* 


TRANSFER OF CONTRACTS BY INSURER—SUFFICIENCY OF 
EVIDENCE. 

Evidence in an action by a policyholder to recover premiums and damages 
for breach of the insurance contract, including plaintiff’s correspond- 
ence with the original insurer and with another insurance company, 
held sufficient to support a finding that the original insurer had trans- 
ferred all of its assets to the other company, and that the two com- 
panies had been consolidated. 


(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 


PREMIUMS—ACTION FOR RECOVERY—SUFFICIENCY OF EVI- 
DENCE. 

Evidence in an action for the recovery of premiums and for damages 
for the insurer’s breach of-its contract held sufficient to sustain a 
finding that the correspondence between plaintiff and the original 
insurer directed plaintiff to look to a reinsuring company for all 
information touching his rights. 

(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 


PREMIUMS—ACTION FOR RECOVERY—EVIDENCE—ADMIS- 
SION BY INSURER. 

Evidence in an action for the recovery of premiums and for damages 
for the insurer’s breach of its contract /eld sufficient to sustain a 
finding that the insurer’s president admitted to plaintiff that the in- 
surer had gone out of business. 


(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § _ § 237.) 


: ‘Decision rendered, April 22, 1912. Rehearing ‘denied, May 9, Ig!12. 
140 S. W. Rep. 308. 
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PREMIUMS—ACTION FOR RECOVERY—SUFFICIENCY OF Eyj- 
DENCE—INSURER’S ABANDONMENT OF POLICY. 

In an action by insured to recover premiums and damages for the in- 
surer’s breach of contract, evidence held sufficient to sustain a finding 
that the original insurer had virtually abandoned the performance 
of its contract by the complete cessation of its business, the transfe1 
of practically all of its assets, and by efforts to compel plaintiff t 
accept another insurance company in its place. 

(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 


PREMIUMS—-ACTION FOR RECOVERY—INSURER’S BREACH 
OF CONTRACT 

Where the original insurer assigned its policies, transferred its assets, 
shifted to another company its obligation to an insured, and placed 
it beyond its own power to perform such obligation, except so far as 
it could compel performance by such other company, there was a 
breach of its contract entitling the insured to a recovery; and that the 
assignee was solvent and able and willing to carry out the original 
contract did not prevent a breach of such contract. 

(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 


REINSURANCE OR TRANSFER BY INSURER—CONSENT OF IN- 
SURED. 

It is not within the power of an insurer, against the consent of the in- 
sured, to substitute another insurer in the carrying out of its un- 
dertakings. 

(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


BREACH OF CONTRACT BY INSURER—REMEDY OF INSURED 
~ACTION FOR DAMAGES. 

On breach or repudiation of its contract by the insurer, the insured 
during his lifetime, has a present right of action for the recovery of 
damages. 

(For other cases, see Insurance, Cent. Dig. 8§ 513-515; Dec. Dig. § 237.) 


CONSTRUCTION OF CONTRACT—PROVISION RELATING TO 
CONSTRUCTION. 

\ provision in a policy issued to a holder in this state that the contract 
contained therein and in the application should be construed accord- 
ing to law of the state of New York, and that the place of the contract 
was agreed to be the home office of the company in New York, simply 
provides a rule of law for the construction of the contract, and has 
no application to an action predicated upon the breach of the con- 
tract by the insurer, not involving any construction of the agree- 
ment contained therein. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


\CTION TO RECOVER PREMIUMS—PLEADING—FOREIGN 
LAW. 

Where an insurer, sued in this state for the recovery of premiums and for 
damages for breach of its contract, relies upon the law of another 
state in the assertion of its defense, it is incumbent upon it to plead 
and prove such law. 

(For other cases, see Insurance, Cent. Dig. $§ 513-515; Dec. Dig. § 237.) 


PREMIUMS—ACTION TO RECOVER-—-MEASURE OF DAMAGES 


The measure of damages in an action by an insured to recover premiums 
and damages for the insurer’s breach of its contract is the amount 
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of the premiums paid by the insured, with 6 per cent per annum 
interest from their several dates of payment. 


(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 

REINSURANCE OR TRANSFER OF POLICIES—LIABILITY OF 
TRANSFEREE. 

In an action by an insured for recovery of premiums and for damages 
for the original insurer’s breach of its contract, the defendant com- 


pany which had taken over the contracts and assets of the origina! 
company and had assumed its obligations was_ liable. 


(lor other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 

REVIEW—PARTIES ENTITLED TO ALLEGE ERRORS. 

\n insurer, after judgment for the insured for a return of premiums and 
for damages for its breach of contract, cannot complain of error in 
rendering judgment wholly in favor of the insured and not in favor 
of his children, who were beneficiaries in the policy, where the judg- 
ment rendered fully protects it against any claim of the beneficiaries ; 
error in such respect, if any, being assignable, only by the beneficiaries. 

(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from District Court, Harris County; Norman G. 
Kittrell, Judge. 

Action by John Lovejoy and others against the Washington 
Life Insurance Company and another. Judgment for plaintiff 
named, and defendants appeal. Affirmed. 


FRANK EwInc and Carton, Townts & Townes, of Houston, 
for Appellants. 
AnprEws, Baty & StreEErTMAN, of Houston, for Appellee. 


McMeEans, J. 

This suit was instituted by John Lovejoy, on his own behalf 
and as next friend for his minor children, against the Washing- 
ton Life Insurance Company and the Pittsburg Life & Trust 
Company to recover certain premiums paid by him upon a policy 
of life insurance issued to him by the Washington Life Insur- 
ance Company, together with 6 per cent interest per annum upon 
each premium ii the date of its payment, and in which policy 
the minor children of the said Lovejoy were named as benefici- 
aries. Recovery is sought against the Washington Life Insur- 
ance Company upon the ground that, after the said Lovejoy had 
paid premiums for about ten years, it had repudiated and broken 
its contract with him; and recovery was asked against the Pitts- 
burg Life & Trust Company on the ground that it had assumed 
to pay the obligations of the Washington Life Insurance Com- 
pany, and on the further grounds, in the alternative, that it (the 
Pittsburg Life & Trust Company ) had acquired all, or the sub- 
stantial part, of the assets of the Washington Life Insurance 
Company; that there was a merger of said corporations, and 
an absorption by the Pittsburg Life & Trust Company of the 
property, business, and franchises of the Washington Life In- 
surance Company. 
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In the alternative, plaintiffs prayed that, if they were denied 
a return of the premiums with interest, they be awarded a judg- 
ment for the actual value of the policy with interest thereon from 
the date of its breach, which actual value was alleged to be 
$5,000. The petition by its terms sought a recovery solely in 
favor of plaintiff John Lovejoy, but prayed in the alternative for 
. a joint judgment for all the plaintiffs in the event it should be 
found that he was not entitled to a recovery for himself alone. 

Defendants answered by general denial. The case was tried 
before the court without a jury, and judgment was rendered in 
favor of John Lovejoy alone against both defendants for the 
sum of $4,825, with interest from February 20, 1911, at the rate 
of 6 per cent per annum. The court, upon proper request, filed 
its findings of fact, and upon such findings based the conclusions 
of law that the Washington Life Insurance Company had broken 
its contract with plaintiff John Lovejoy, and that he had a right 
to recover damages by reason of said breach of contract, which 
damages the court found to be the premiums paid by him, with 
6 per cent per annum interest from their several dates of pay- 
ment. The court further found that the Pittsburg Lifée’& Trust 
Company, having expressly assumed all liabilities of the Wash- 
ington Life Insurance Company, and, in addition, having in ef- 
fect absorbed said company, and acquired practically all of its 
assets, was liable to plaintiff for the same amount. From the 
judgment against them both, defendants have appealed. 

[1] Appellants by their first assignment of error complain 
that the court erred in its finding to the effect that the correspond- 
ence between Lovejoy and appellants showed that the Washing- 
ton Life Insurance Company had transferred all of its assets to 
the Pittsburg Life & Trust Company, and that the two compa- 
nies had been consolidated; and they contend in this contention 
that the contracts between the two companies, and the undis- 
puted testimony of the witnesses Baldwin and Mahan, showed 
that the companies had not been consolidated; that all of the 
assets of the Washington Life had not been transferred to the 
Pittsburg Company, and that such evidence showed that the 
Washington Life retained a portion of its assets; that it took 
collateral security amounting to about $18,000,000 to secure the 
agreement of the Pittsburg Company to protect the obligations 
existing and that might come into existence against the Wash- 
ington Life Insurance Company. 


Looking to the correspondence alone, the conclusion is irre- 
sistible that there was at least a consolidation of the two com- 
panies, if not an absorption of the Washington Life by the 
Pittsburg Company. Preliminary to a discussion of the corre- 
spondence, we may say that the undisputed proof shows that the 
policy in question was issued by the Washington Life to John 
Lovejoy on August 30, 1899, and from that time down to and 
including the 30th day of November, 1908, Lovejoy regularly 
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paid the premiums of $360 a year in four equal installments, 
aggregating $3,420. Up to the time of the payment of the last 
quarterly installment, Lovejoy conducted all of the transactions 
relating to said policy with the Washington Life, and this com- 
pany regularly sent him notices in advance of the maturity of the 
premiums, and he made the payments directly to it. 


About February 7, 1909, Lovejoy received from appellant 
Pittsburg Life & Trust Company a letter in which was inclosed 
a printed slip dated February 5, 1909. This slip contained the 
information that the Pittsburg Company had assumed all of 
the liabilities of the Washington Life, and requested the insured 
to consent to the arrangement which had been made between 
said companies, and to sign an agreement at the bottom of the 
slip which, in effect, was an agreement to transfer the plaintiff’s 
insurance from the Washington Life to the Pittsburg Company. 
On February 13, 1909, Lovejoy wrote a letter to each of the 
companies. In his letter to the Washington Life he stated that 
he had received a communication from the Pittsburg Company 
announcing that the former had reinsured his policy in the lat- 
ter, which had taken over all risks of the Washington Life, and 
asking if the Washington Life was going or had gone out of 
business, and if it had been absorbed by the Pittsburg Com- 
pany, and asking further if arrangements had been made to pay 
the cash value of his policy. He stated: “I don’t care for my 
policy to be reinsured in any other company.” In his letter to the 
Pittsburg Company he acknowledged receipt of its letter and of 
the inclosed certificate, and stated that he had written to the 
Washington Life that he did not care to have the policy rein- 
sured or carried any further, and asking to be informed of the 
present cash surrender value of his policy. On February 19, 
1909, the Washington Life replied to Lovejoy’s letter, its reply 
containing the following statements: “Would say that the 
Pittsburg Life & Trust Company has purchased practically all of 
the stock of the Washington Life Insurance Company, and it 
would naturally follow that the business of the two companies 
would be consolidated.” The letter also referred to a statement 
inclosed, showing an examination of the Pittsburg Life & Trust 
Company by the insurance department of Pennsylvania, which 
was sent in answer to Lovejoy’s request for information. 
This statement contains the following: “On December 
30, 1909, articles of agreement were entered into be- 
tween the Pittsburg Life & Trust Company of Pennsylvania and 
the Washington Life Insurance Company of New York, by 
which the Pittsburg Life agreed to assume all liabilities of the 
Washington Life in consideration of the latter company turning 
over all of its assets to the former corporation.” At the end of 
its letter the Washington Life says: “The Pittsburg Life & 
Trust Company will be glad to give you any information you may 
desire in regard to your policy.” ‘This is the last written com- 
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munication of any kind received by Lovejoy from the Washing- 
fon Life Insurance Company. Some further correspondence en- 
sued between Lovejoy and the Pittsburg Company, with the pur- 
pose on the part of the plaintiff to ascertain what settlement he 
would be entitled to in case he decided to surrender his policy. 
No settlement, however, was made, and nothing was done by 
either company in reliance upon any statement made by Love- 
joy. On March 6, 1909, Lovejoy again wrote to the Pittsburg 
Company, his letter containing the following: “First, I want to 
state distinctly and unequivocally that I never agreed and do not 
agree that my policy shall be transferred by the Washington Life 
Insurance Company to any other company, and do not agree 
‘that your company shall take it over. That is what I want dis- 
tinctly understood first.” 


About the Ist of March, 1900, Lovejoy was notified by the 
Pittsburg Company that he had failed to pay the premiums due 
on his policy February 28th. On March 13th, a further notice 
was sent to him by the Pittsburg Company demanding payment 
of the premium by the insured to that company, and later, in the 
same month, the Pittsburg Company notified Lovejoy that, be- 
cause of his failure to pay the premium due February 28th, his 
policy had been canceled; and subsequently this company again 
wrote Lovejoy offering to reinstate him on certain conditions. 

We think this evidence entirely sufficient as a basis for the 
court’s findings that there had been a consolidation of the two 
companies. But appellants contend, as we understand, that, not- 
withstanding the correspondence, the contracts entered into be- 
tween the two companies, together with the testimony of the 
witnesses Baldwin and Mahan, conclusively show that there was 
no consolidation. 


The original contract between the two companies, of date De- 
cember 30, 1908, is as follows: “Whereas it is the purpose of 
this agreement to more effectively secure to the policyholders of 
the Washington Life Insurance Company the payment of their 
policy contracts already matured or which may mature here- 
after r according to their terms and conditions, and to further con- 
serve the interests of the policyholders of the said Washington 
Life Insurance Company by reducing expenses incident to the 
handling of the said business through uniting it with that of 
the Pittsburg Life & Trust Company, and to these ends transfer 
sufficient money and other assets as a consideration for the re- 
insurance and assumption of the policy contracts and other obli- 
gations hereinafter mentioned, to enable the said Pittsburg Life 
& Trust Company to carry out said contracts and obligations so 
reinsured and assumed. Now, therefore, in consideration of 
the reinsurance in and assumption by the Pittsburg Life & Trust 
Company of all the liabilities of the Washington Life Insurance 
Company to its living policyholders in good standing of any kind 
or nature whatsoever, as evidenced by the policies now in force, 
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and also in consideration of the assumption of all unpaid death 
claims and all policy and other liabilities, including all liabilities 
under contracts with its agents, the said Washington Life Insur- 
ance Company hereby sells, assigns, transfers and sets over the 
properties, securities and moneys set forth in the lists attached 
to this agreement, made a part hereof and marked Exhibits A, B, 
and C, all books and papers relating to policyholders, all due and 
accraed interests, all due and accrued rents, all due and deferred 
premiums, all loans and notes of any kind or nature whatsoever, 
all agents’ balances and all furniture and fixtures owned by the 
said Washington Life Insurance Company, and all the right, title 
and interest in any premiums or other sums hereafter payable to 
the said Washington Life Insurance Company upon or by reason 
of any and all such policy and other contracts hereby reinsured 
and assumed, agreeing to pay over to the said Pittsburg Life & 
Trust Company all such premiums or other sums as and when 
the same shall be so received; and the said Washington Life In- 
surance Company hereby further agrees to execute all deeds, 
assignments or other instruments that may be necessary to con- 
vey the property intended to be conveyed by this agreement and 
to effectuate the provisions of this agreement. In consideration 
of the said transfer of assets the Pittsburg Life & Trust Com- 
pany hereby reinsures, assumes and agrees to pay all the liabilities 
of the Washington Life Insurance Company to its living policy- 
holders in good standing of any kind or nature whatsoever, as evi- 
denced by its policy contracts now in force, and also to assume 
the payment of all the unpaid death claims and of all policy and 
other liabilities of the Washington Life Insurance Company, all 
liabilities under contracts with the agents of the Washington Life 
Insurance Company, paying all such liabilities directly, or, in the 
event of the said Washington Life Insurance Company shall 
have paid the same, reimburse it such amount or amounts on re- 
quest. This contract shall be effective and binding on both 
parties, their successors and assigns, immediately upon the exe- 
cution of the same. 


Acting under this agreement, the Washington Life Insurance 
Company turned over to the Pittsburg Life & Trust Company 
all of its assets, amounting to about $20,000,000 in value, except 
about $25,000. Of this amount about three-quarters of $1,000,000 
was in cash, and this has ever since been retained by the Pitts- 
burg Company. At the time of making the contract of Decem- 
ber 30, 1908, the Pittsburg Company was not licensed to transact 
business in the state of New York, under the laws of which state 
the Washington Life was organized, and on this account the 
Insurance Superintendent of that state made objection to this ar- 
rangement whereupon, to meet the objection made, another con- 
tract, of date January 11, 1909, whereby the Pittsburg Company 
agreed to and did deposit some $17,000,000 or $18,000,000 
worth of assets with the Washington Life to be held by it in the 
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state of New York as collateral security for the carrying out of 
the contract of December 30, 1908. After this the Pittsburg Com- 
pany was granted a license to do business in the state of New 
York. Before this, however, and while application for a license 
was pending, another contract was made between the two com- 
panies at the suggestion of the Insurance Superintendent of 
New York, by which the Pittsburg Company continued to carry 
on deposit with the Washington Life in New York, and as col- 
lateral security, the above-mentioned assets, which were ‘suffi- 
cient to cover the entire legal reserve on the reinsured policies. 
This last contract is dated June 23, 1909. It seems to be admit- 
ted that since the execution of the contract of December 30, 1908, 
the Washington Life has not written and has not tried to write or 
issue any new policies. 

The following facts found by the trial court, which are not 
objected to by appellants, will be taken as true, and are hereby 
adopted in this connection: “The testimony of the officers of 
the defendants discloses the following pertinent facts: (1) 
That the same persons have been the officers of both companies 
practically ever since the so-called reinsurance contract was en- 
tered into. (2) That of over $20,000,000 of assets, the Wash- 
ington Life Insurance Company transferred all except some $25,- 
000 of assets to the Pittsburg Company. (3) That, while there 
had been a pretended transfer of a large part of the assets of 
the Washington Life Insurance Company, all of these assets pre- 
tended to have been so transferred are in the custody of six 
persons, five of whom are expressly shown to be agents of the 
Pittsburg Life & Trust Company. (4) That since the first 
agreement was entered into between these companies, the Wash- 
ington Life Insurance Company has written no new business, and 
that practically all of the premiums upon its old business have 
been collected by the Pittsburg Life & Trust Company. (5) That, 
while the Pittsburg Life & Trust Company maintains a large 
and complete force of officers, assistants, and employees, the 
Washington Life Insurance Company has only a small number 
of officials, and these are persons whose time appears principally 
employed by the Pittsburg Life & Trust Company, and who only 
give attention incidentally to the business of the Washington Life 
Insurance Company.” 


In view of the foregoing facts, we think the court was justified 
in finding that there had been a consolidation of the two compa- 
nies. There is nothing in the testimony of the witnesses Baldwin 
and Mahan, which we have carefully examined, that would com- 
pel a contrary conclusion. 

{2] The second assignment complains that the court erred in 
finding as a fact that the correspondence between Lovejoy and 
the Washington Life Insurance Company showed that Lovejoy 
must look to the Pittsburg Life & Trust Company for all infor- 
mation touching his rights. The court’s finding is that in the cor- 
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respondence the Washington Life distinctly stated “that for 
further information with reference to his policy, the plaintiff must 
look to the Pittsburg Life & Trust Company.” While there was 
no such distinct statement made, we think such an inference is 
justified by the statement contained in the letter from the Wash- 
ington Life to Lovejoy, wherein it says, “The Pittsburg Life & 
Trust Company will be glad to give you any information you 
desire in regard to your policy,” when considered with the fur- 
ther fact that, after the letter in which this statement is con- 
tained was written, the Washington Life never communicated 
again in writing with Lovejoy. But, however that may be, we 
think, in view of our findings above, the finding of the court com- 
plained of is of no controlling force in the determination of this 
appeal. 

[3] The third assignment complains that the court erred in its 
finding of fact to the effect that W. C. Baldwin admitted to Love- 
joy that the Washington Life had gone out of business. The 
finding of fact complained of in this assignment is: “After the 
institution of this suit, W. C. Baldwin, president of both com- 
panies, came to Houston to see the plaintiff with reference to the 
matter in controversy, and in conversation with him admitted the 
facts to be that the Washington Life Insurance Company had 
gone out of business, that it was w riting no new business, and 
that it ceased to be a going concern.’ 


In the statement made by appellants under this assignment they 
state that Lovejoy testified on direct examination that in the 
conversation with Baldwin he (Baldwin) stated that the Pitts- 
burg Life & Trust Company had taken over the assets of the 
W ashington Life, and that the latter had practically gone out 
of business, had ceased to be a going concern; that Baldwin 
said it had gone out of business; that it was not writing any more 
policies, etc. On cross-examination the witness said that ‘in this 
conversation he understood Baldwin to say that the Washing- 
ton Life was not writing any new insurance business; that he 
thought Baldwin said, in substance, that the Washington Life 
was going out of business entirely—cease to exist; that he did 
not say that the Washington Life had ceased its corporate ex- 
istence; that he said it had ceased to be a going concern, ete. 
We think this evidence warranted the finding complained of. 

[4] The court found that the Washington Life Company had 
virtually abandoned the performance of its contracts by the com- 
plete cessation of the business for which it was incorporated, 
and the transfer of practically all of its assets to another com- 
pany, and by its efforts to compel the appellee Lovejoy to ac- 
cept the Pittsburg Life & Trust Company as his insurer. ‘This 
finding is assailed by appellants; their contention being that the 
contracts introduced in evidence and the testimony of Mahan 
and Baldwin show conclusively that the Washington Life Insur- 
ance Company was to and did continue its corporate existence; 
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that it was not intended at the time that the contracts were made 
that it should continue to write new policies, but it was to keep 
up its corporate existence and hold as collateral and keep in 
New York $18,000,000 worth of assets to secure its policyholders. 

The evidence shows that, after the execution of the contract 
between the two companies on December 10, 1908, the Washing- 
ton Life, agreeably to the terms thereof, turned over to the other 
company nearly all of its assets, amounting to about $20,000,000 
in value including cash on hand amounting to about three- 
quarters of $1,000,000 and all its business, and from 
that time, while not surrendering its corporate existence, 
ceased to do further business as a life insurance com- 
pany, and from thence was no longer a going concern. 
It did reserve, however, a small portion of its assets, 
amounting to about $25,000 in value. Notwithstanding 
Lovejoy’s want of consent and his positive refusal to agree that 
his policy should be transferred, it is inferable that it was never- 
theless transferred to the Pittsburg Company, for we find that 
the Washington Life never after the execution of said contract 
made any demand upon Lovejoy for the payment of the premi- 
ums or in any way demanded the performance by him to it of 
his contract, but, on the contrary, the record shows that, after 
the date of the contract, the Pittsburg Company assumed to act 
in the premises as if it had issued the policy; and it was this 
company that notified Lovejoy that he had failed to pay the pre- 
mium due February 28, 1909, and later demanded payment 
thereof to it, and still later assumed the right to cancel the policy, 
and after this offered to reinstate it on condition that Lovejoy 
submit to a physical re-examination and furnish a satisfactory 
physician’s certificate on a form which it sent him. It is infer- 
able from the testimony that at the time of this attempted can- 
cellation and offer to reinstate the policy Lovejoy’s health had 
become impaired to such a degree that he could not obtain other 
insurance, and that therefore he could not have furnished a cer- 
tificate from a physician that would have been satisfactory, but 
this matter will be more fully discussed in passing on a succeed- 
ing assignment of error. We think the facts are sufficient to 
prove a breach by the Washington Life of its insurance contract 
with Lovejoy, and that this breach occurred when the Washington 
Life, after the execution of the contract of December 30, 1908, de- 
livered to the Pittsburg Company, in conformity with the terms 
thereof, its assets and business and ceased to be a going concern, 
and that this breach was not healed by the subsequent contracts 
made between the two companies and the delivery to the Wash- 
ington Life of securities amounting to some $17,000,000 or $18,- 
000,000 in value as collateral security to secure the performance 
of the undertaking of the Pittsburg Company. It appears that 
this transfer was merely a technical transfer made to meet a 
technical objection on the part of the Superintendent of Insur- 
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ance of the state of New York, and that in fact the full control 
and disposition of these assets or securities was in the Pittsburg 
Company. The assignment is overruled. 


What we have said in disposing of the fourth assignment neces- 
sarily disposes of the fifth, sixth and seventh assignments ad- 
versely to the contention of the appellants. 


[5] The eighth and ninth assignments complain of the court’s 
conclusion of law that the Washington Life had breached its 
contract with Lovejoy. It necessarily follows from what we have 
before said that these assignments must be overruled. It is clear, 
we think, that, by the terms of the contracts entered into be- 
tween the two companies, and by the other evidence referred to, 
the Washington Life had in so far as it could by the contract of 
December 30, 1908, and by the transfer of its assets, shifted to 
another company the obligations to Lovejoy which it had assumed 
by its contract with him, and had placed it beyond its power to 
perform these obligations except in so far as it eould compel 
performance by such other company. That the Pittsburg Com- 
pany was solvent and able and willing to carry out the contract 
made by the Washington Life with Lovejoy did not less render 
it a breach of the contract when the latter placed it beyond its 
power to fulfill its obligation. 

[6] It was not within the power of the Washington Life 
against Lovejoy’s consent to substitute the Pittsburg Company in 
the carrying out of its undertaking. Lovell vs. St. Louis Mu- 
tual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423; 
Menger vs. Ward, 87 Tex. 622, 30 S. W. 583; Meade vs. St 
Louis Mutual Life Ins. Co., 51 How. Prac. (N. Y.) 1. 


[7] By their tenth assignment appellants complain that the 
court erred in its conclusion of law to the effect that, the con- 
tracts being breached, Lovejoy was entitled to recover damages. 
They contend by their first proposition under this assignment that 
a repudiation by a life insurance company of a policy contract 
during the lifetime of the insured does not amount to a breach 
entitling the insured to recover damages. By a second proposi- 
tion they claim that there can be no anticipatory breach of a 
policy of life insurance during the life of = insured, thas the 
W ashington Life had agreed to pay a certain sum upon the death 
of Lovejoy, and that a wrongful repadingion of that contract 
would not give him a present right of action for damages. They 
contend that upon each repudiation being made, he might have 
discontinued the payment of premiums, but he could not sue for 
damages; that a cause of action would not arise until after his 
death; that he might have tendered the premiums and sued in 
equity to compel recognition of the contract, but he could not 
predicate a suit on the theory that the contract was breached. In 
overruling this assignment we think it sufficient to say that we 
are justified in so doing by the authorities cited by us in disposing 
of the eighth and ninth assignments. 
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The eleventh assignment is as follows: ‘The court having 
found as a fact that by agreement between Lovejoy and the Wash- 
ington Life Insurance Company it was provided that the policy 
involved in this litigation should be construed according to the 
laws of the state of New York, the place of said contract being 
agreed to be the home office of said company in New York, and 
it being made to appear that under the laws of the state of New 
York there could be no anticipatory breach of a policy of life 
insurance, and that no action in damages would be on account 
of any repudiation or breach of said contract until the death of 
the assured, it was error on the part of the court to find and hold 
that the plaintiff Lovejoy could recover any sum of money by 
way of damages.” 

The twelfth assignment is to the effect that the decisions of 
the state of New York construing policies of life insurance com- 
panies and fixing and defining the rights of policyholders there- 
under, and construing and fixing the rights of policyholders on 
account of any breach thereof, is a part of the laws of the state 
of New York, of which the courts of Texas will take judicial 
knowledge. 

[8] The provision of the contract relied upon is as follows: 
‘That the contract contained in such policy and in this applica- 
tion shall be construed according to the law of the state of New 
York; the place of said contract being agreed to be the home 
office of the company.” ‘This language simply provides a rule of 
law for the construction of the contract. It is evident that the 
parties were not providing for the contingency of a breach of the 
contract, nor stipulating that the general rule of law should not 
govern in case of a breach; and we are of the opinion that this 
clause of the contract has no application whatever to an action 
predicated upon a breach of the contract and not involving any 
construction of the agreement contained therein. We think this 
is a sufficient answer to the assignment. But we need not stop 
here 

[9] If appellants relied upon the law of the state of New 
York in the assertion of any right based upon their claim that 
there could be no anticipatory breach of a policy of life insur- 
ance, it was incumbent upon them to plead and prove it. Blethen 
vs. Bonner, 93 Tex. 143, 53 S. W. 1016. No such law of that 
state was proved. 

{10} Our Supreme Court has held that, in the absence of 
proof, the law of another state will be presumed to be the same 
as our own. Tempel vs. Dodge, 89 Tex. 71, 32 S. W. 514, 33 S. 
W. 222; James vs. James, 81 Tex. 381, 16 S. W. 1087; Brad- 
shaw vs. Mayfield, 18 Tex. 30; Armendiaz vs. Serna, 40 Tex. 
291; Crosby vs. Huston, 1 Tex. 203. The ‘Texas courts seem to 
recognize the doctrine of an anticipatory breach of an executory 
contract such as the contract under consideration. American 
legion of Honor vs. Batte, 34 Tex. Civ. App. 456, 79 S. W. 629; 
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Supreme Lodge vs. Neely, 135 S. W. 1046. The assignment is 
overruled. 

[11, 12] The thirteenth assignment complains that the court 
erred in holding, as a matter of law, that the measure of plain- 
tiff’s damages was the premium paid by him with interest thereon 
from the dates of the several payments, and they contend in this 
connection that, if appellee is entitled to recover at all, he can 
only recover the value of the policy with interest from the time 
of the breach, and that the value of a non-participating policy, 
such as was held by Lovejoy, is measured at any given time by 
the unused portion of the premium at such time. On the other 
hand appellees contend (1) that, where an insurance company 
agrees to pay a stipulated amount to the beneficiary named in a 
policy and breaches the policy in a material part after a number 
of premiums have been paid, the measure of damages is the 
amount of the premiums paid, with interest from the several 
dates of payment; and (2) if such is not the proper measure of 
damages in any case, it is a proper measure in a case where it is 
alleged and proved that, after the policy was issued and at the 
time and after it was breached, the insured has been unable to 
procure insurance in other companies. 


Plaintiffs alleged “that at the time of and since said breach of 
said contract plaintiff John Lovejoy, by reason of his age and 
physical condition, was and has been unable to obtain life in- 
surance in other desirable and solvent life insurance companies.” 
On the trial he testified on this point as follows: “Il know 
whether or not there has been any such change in my physical 
condition as would make it impossible for me to obtain life insur- 
ance in regular companies now. Before January, 1909, I ap- 
plied twice for life insurance and have been rejected on ac- 
count of my physical condition. That has been within the last 
five years.” On cross-examination he testified: “I think that 
was about 1908; that is, I tried before that to get some. I have 
never been examined for any policy since that time, since 1908; 
[ don’t think I have; I may have, don’t think I have; if I have, 
[ have forgotten it. I think it was about a year and a half prior 
to that time, about two years, about 1906 or 1907, that I was 
last examined before that. I made application to take a $25,000 
policy in a new company organized, not organized on the old 
line plan, but some new plan which I thought might be safe. I 
was willing to take a chance on it, but they turned me down; 
they refused to give me the policy.” We think this testimony 
warranted the finding that, at the time the Washington Life 
breached its contract with Lovejoy, the latter, on account of his 
changed physical condition, was unable to obtain life insurance 
in other desirable and solvent insurance companies. 


The proper measure of damages in a case of the breach by an 
insurance company of a life insurance policy issued by it has 
long been the subject of such discussion by, and difference of 
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opinion among, the courts of the various states. In 19 Ameri- 
can & English Encyclopedia of Law, 99, it is said: “Where, in 
such case, the insured elects to treat the policy at an end, he is 
entitled, according to the weight of authority, to recover back 
all the premiums that he has paid, with interest on each premium 
from the date it was paid.” This rule seems to be sustained by 
the following authorities: Van Werden vs. Equitable Assur- 
ance Society, 99 lowa, 621, 68 N. W. 892; American Life Ins. 
Co. vs. McAden, 109 ‘Pa. 399, 1 Atl. 256; Alabama Gold Life 
Ins. Co. vs. Garmany, 74 Ga. 51; McKee vs. Phcenix Ins. Co., 
28 Mo. 383, 75 Am. Dec. 129; McCall vs. Phoenix Mut. Life 
Ins. Co., 9 W. Va. 237, 27 Am. Rep. 558; Frain vs. Metropolitan 
Life Ins. Co., 67 Mich. 527, 35 N. W. 108; Aftna Life Ins. Co. 

. Paul, 1o Ill. App. 431; Braswell vs. American Life Ins. Co., 
75 N. C. §.; March vs. Insurance Co., 186 Pa. 628, 40 Atl. 
1100, 65 Am. St. Rep. 887. And see A. L. of H. vs. Battle, 34 
Tex. Civ. App. 456, 79 S. W. 629. 

But in Supreme Lodge of K. of P. vs. Neely, 135 S. W. 1046, 
the Court of Civil Appeals of the Third district, in an elaborate 
and exhaustive opinion by Associate Justice Jenkins, held that 
the proper measure of damages in such a case is the value of the 
policy at the time of the breach, and cites and discusses many 
cases presenting both views. We are not prepared to dissent 
from the views expressed by Judge Jenkins in the Neely Case in 
so far as the rule ne the measure of damages is applied 
to the facts of that case. But should that rule obtain in a case 
like the present, where the evidence justifies the conclusion that 
at the time of the breach the physical condition of the insured 
had become so impaired that he could not get other insurance 
in de i and solvent companies? We think not. In the 
Neely Case there is nothing to suggest that the insured could 
not obtain a policy in other insurance organizations at the time 
of the breach of his contract, but rather the reverse appears. 
Here the allegation and proof was such that the court will be 
presumed to have found that the insured at the time of the 
breach, and since then, was unable by reason of his impaired 
physical condition, to procure other insurance. So the ques- 
tion presented for decision in the Neely Case is not the ques- 
tion that we must decide. We believe that in a case such as is 
presented by this record, where the insured, while in good 
health, has contracted with an insurance company, and has for 
nine and one-half years regularly paid the premiums and per- 
formed his part of the contract, and after he had reached a con- 
dition in which he is no longer able to procure insurance else- 
where, the insurance company breaks its contract, the logical 
measure of damages would at least require the restoration of the 
benefits received by the insurance company. By the breach of 
the contract under such circumstances the insured is in worse 
condition than if he had never held the policy. He not only 
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loses the assurance which he thought he had from the insurance 
company that the amount of his policy would be paid upon his 
death, but he has been lulled into a sense of security, his activity 
in procuring other insurance at a time when he was an insurable 
risk has been stifled, and he awakes when too late to avoid it to 
find that he has no insurance in the company in which he placed 
his trust and cannot procure insurance elsewhere. It is quite 
apparent that the measure of recovery laid down in the Neely 
Case would not have been applied had the facts been the same 
as in this case, for Judge Jenkins in the opinion of the court 
says: “In such cases the amount of damages would be a fact to 
be determined by the jury, not arbitrarily, but upon the opinion 
of experts, as applied to the well known principles of life insur- 
ance.” 

(13] That question not being before the court for its decision, 
however, the rule suggested is obiter dictum and not binding on 
us. We think that as a proposition of law it is not sound, and 
this becomes at once apparent when we reflect on the impossibility 
of any physician, however expert he may be, to tell how long a 
man in impaired health will live. 

Ebert vs. Mutual Reserve Fund Life Association, 81 Minn. 
116, 83 N. W. 506, 834, 84 N. W. 457, the court touches upon the 
rule in cases such as this and disposes of it in this wise: “But if 
his health has become impaired, and new insurance could not 
have been procured, then the measure of damages would seem 
to be the present value of such policy as of the date of death, 
according to the mortality tables, less the estimated cost of carry- 
ing the same from the date of cancellation at his age.” The unrea- 
sonableness of this measure will be apparent upon consideration 
of the fact that the mortality tables are not computed upon the 
duration of the lives of people whose health is impaired, but 
upon persons of average health, so that, if the duration of the 
life of the insured after the breach of the policy was computed 
upon the mortality tables, the basis of the computation would be 
altogether incorrect. That the court in the Ebert Case was not 
sure of the correctness of the rule stated is evident from the 
following statement made in that connection: “We shall feel 
at liberty to treat the question de novo if it shall be presented 
again.” After mature consideration we conclude that the meas- 
ure of damages applied by the lower court was, under the facts 
of this case, correct, and the assignment is overruled. 

Our disposition of the thirteenth assignment disposes also of 
appellants’ fourteenth and fifteenth assignments adversely to 
their contention. 

[14] Appellants’ sixteenth assignment complains that the 
court erred in holding the Pittsburg Life & Trust Company lia- 
ble to plaintiff and in rendering judgment against it. This as- 
signment points out no error. The testimony justified the con- 
clusion of the trial court that the Pittsburg Company had taken 
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over practically all of the assets of the Washington Life, had as- 
sumed complete control of its properties, and had in effect ab- 
sorbed the latter company, had assumed to exercise acts of 
ownership of the policy contract of Lovejoy, and that all this 
was done in pursuance of the contract between the two compa- 
nies ot December 30, 1908, wherein the Pittsburg Company as- 
sumed all liabilities of the Washington Life. 10 Cyc. 306, 307. 
309. The assignment is overruled. 

[15] ‘The seventeenth assignment complains that, as the chil- 
dren of Lovejoy were the beneficiaries in the policy, the appel- 
lants, if liable at all, were liable to them, and that the court erred 
in rendering judgment wholly in favor of appellee, John Love- 
joy. In overruling this assignment we need say no more than 
that the judgment rendered in this case fully protects the ap- 
pellants against any claim the beneficiaries had against the com- 
panies, or either of them. If the judgment was erroneous in the 
respect mentioned, such error can only be asserted by the bene- 
ficiaries, and they do not complain. 

We find no errors in the record requiring a reversal of the 
judgment of the court below, and the judgment is affirmed. 

Affirmed. 


——-—Oe@® - 


COURT OF APPEALS OF GEORGIA. 


CAIN 
vs. 


KNIGHTS OF PYTHIAS OF NORTH AND SOUTH AMERICA, 
EUROPE, ASIA, AFRICA, AND AUSTRALIA. 
(No. 4,220.) * 


INSURABLE INTEREST—NECESSITY. 

“While a valid contract of insurance cannot lawfully be taken on the life 
of another by one who has no insurable interest therein, because it 
contravenes public policy, yet, as one has an insurable interest in his 
own life, he may lawfully procure insurance thereon for the benefit 
of any other person whose interest he desires to promote. Such 
a contract cannot be defeated because of the want of insurable in- 
terest in the beneficiary, when it appears that the person whose life 
was insured acted for himself, at his own expense and in good faith, 
to promote the interest of the beneficiary, in taking out the policy. 
\ contract so entered into is in no sense a wagering or speculative 
one.” 

(For other cases, see Insurance, Cent. Dig. §§ 1932, 1037-1938; Dec. Dig. 

769.) 


ACTIONS ON POLICIES—PARTIES. 


It appearing from the allegations of the petition that the right of action 
upon the policy sued on was in one other than the legal representa- 


* Decision rendered, July 23, 1912. 75 S. E. Rep. 444. Syllabus by 
the Court. 
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tive of the insured, the court did not err in sustaining a general de- 
murrer to the petition, without reference to whether a temporary 
administrator is a legal representative, within the meaning of that 
term as used in the policy. 

(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Frank Cain, administrator, against the Knights of 
Pythias of North and South America, etc. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 


OLIvER & Oxiver, of Savannah, for Plaintiff in Error. 
F B. Perrie, of Savannah, for Defendant in Error. 


PortLe, J. 

Cain, as temporary administrator upon the estate of Johnson, 
brought suit against the Knights of Pythias of North and South 
America, Europe, Asia, Africa, and Australia, to recover a cer- 
tain amount alleged to be due the estate of the deceased on an 
insurance policy which had been issued to the deceased. 

The petition alleged that the proceeds of the policy were made 
payable to one Eliza Cunningham, who was named in the policy 
as one Eliza Johnson, alleged to be the wife of the insured; but 
she was not in fact his wife, and this was known to the insurer, 
and it is acquainted with the fact that she is not the wife of 
the insured, and not entitled to the proceeds of the policy. For 
this reason, petitioner alleges that the proceeds of the policy are 
due to him as administrator on the estate of the deceased. At- 
tached to the petition and made a part thereof was a copy of 
the benefit certificate issued to the deceased. Its provisions, so 
far as material, are as follows: “Under the following expressed 
conditions, stipulations, and agreements now existing or that 
may hereafter be enacted by the grand lodge, [it] will pay to 
Eliza Cunningham, wife, heirs or legal representative of such 
heir or heirs, at the death of [the insured], an endowment of not 
less than fifty dollars, nor more than three hundred and fifty 
dollars, being the total amount under this policy; provided that 
[the insured] shall have complied with all the laws and regula- 
tions of the grand and subordinate lodges” which follow. The 
conditions were that the insured be, at the time of his death, a 
member in good standing; that the policy shall not have been 
assigned, transferred, or hypothecated to any person before the 
death of the insured; that the policy shall not be assigned, trans- 
ferred, or hypothecated, after the death of the insured, by his 
widow or legal representatives, or such heir or heirs, without 
the consent of the grand lodge; that if the policy shall have been 
assigned, transferred, or hypothecated by the insured prior to his 
death, or by his widow, heirs, or legal representatives of such 
heir or heirs after the death of the insured, without the consent 
of the grand lodge, then the policy shall become void, and all 
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rights and benefits arising from the same shall cease and termi- 
nate forever; that upon a faithful compliance with the forego- 
ing stipulations and laws of the endowment bureau and sub- 
ordinate lodge, and upon satisfactory proof of the death of the 
insured, the endowment bureau will pay, “as above expressed,” 
according to a certain tabulated statement set forth in the certifi- 
cate. The trial judge sustained a general demurrer to the peti- 
tion, holding that the plaintiff was not a legal representative, 
within the meaning of that term as used in the benefit certificate, 
and was therefore not entitled to bring the action. 


{2] Counsel for the plaintiff in error state in their brief that 
the sole question before the court is: “Has the temporary ad- 
ministrator authority, under the law, to collect the proceeds of 
this policy, and is he within the contemplation of the 
term ‘legal representative?” They present cogent reasons 
in their brief why a temporary administrator is permitted, under 
the laws of this state, to bring suit to recover upon a policy of 
insurance, payable to the estate of his intestate. The rule of 
practice is well settled that a judgment will be sustained, if right 
for any reason, even though the reason given by the trial judge 
for entering the judgment may have been, in the opinion of the 
reviewing court, wrong. Taking into consideration the business 
and principles of the order in which the plaintiff’s intestate was 
insured, it would seem not to have been in contemplation of 
the parties that recovery on the policy could be had by an ad- 
ministrator or executor of the deceased. The term “legal rep- 
resentative” does not always include executor or administrator. 
Under a very similar contract to the one involved in the pres- 
ent case the Supreme Court has held that:a permanent adminis 
trator on the estate of the insured could not recover. See 
Tucker vs Knights of Pythias, 135 Ga. 56, 68 S. E. 796. It is 
significant, as determining the meaning intended to be placed 
by the parties upon “legal representative,” that one of the condi- 
tions was that the policy should not be assigned after the death 
of the member, either by his widow, or his heir, or legal repre- 
sentatives of such heir. It would seem, therefore, that in con- 
templation of the parties the benefit fund was to be paid over, 
either to the beneficiary named or legal representatives of the 
heirs of the insured. 


But, be this as it may, we are quite clear that the judgment dis- 
missing the petition on general demurrer was right for another 
reason. The policy was made payable to Eliza Cunningham, and 
a fair construction of the allegations of the petition is that Eliza 
Cunningham is still in life. There is some doubt as to whether 
it was intended to be stated in the certificate that Eliza Cunning- 
ham was the wife of the insured. Her name is set forth as Eliza 
Cunningham, and a proper construction of the certificate would 
seem to be that the proceeds of the policy were to be paid to 
Eliza Cunningham, if in life, or to the wife, heirs, or legal rep- 
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resentatives of such heirs, if neither Eliza Cunningham nor the 
wife of the insured were in life. 

[1] But it is entirely immaterial whether Eliza Cunningham 
is stated to be the wife of the insured or not; and it is also im- 
material whether she is in fact his wife or not. The petition 
alleges that the insured himself took out the policy of insurance 
and carried on the insurance during his lifetime; and by this it 
was necessarily intended to be alleged that the insured paid the 
premiums and himself controlled the policy. Insurance cannot 
be taken out by another on the life of one in whom the person 
taking out the policy has no insurable interest. Such insurance 
would be void and contrary to public policy. It would be noth- 
ing more than a wagering or speculative contract, “yet, as one 
has insurable interest in his own life, he may lawfully procure 
insurance thereon for the benefit of any other person whose 
interest he desires to promote. Such a contract cannot be de- 
feated because of the want of insurable interest in the bene- 
ficiary, when it appears that the person whose life was insured 
acted for himself, at his own expense and in good faith, to pro- 
mote the interest of the beneficiary, in taking out the policy. A 
contract so entered into is in no sense a wagering or specu- 
lative one.” Union Fraternal League vs. Walton, 109 Ga. 1, 34 
S. E. 317, 46 L. R. A. 424, 77 Am. St. Rep. 350; Grand Lodge 
Knights of Pythias vs. Barnard, 9 Ga. App. 71, 70 S. E. 678. 
These decisions are decisive of the present case. The fact that 
Elizabeth Cunningham was not the wife of the insured, and that 
the insurer knew this fact, constituted no reason why she is not 
entitled to the proceeds of the policy. It not being alleged that 
Eliza Cunningham was not in life, and it being inferable from 
the allegations of the petition that she is in life, this constitutes 
a sufficient reason for dismissing the petition on general demur- 
rer, without reference to the right of the temporary adminis- 
trator to recover if Eliza Cunningham is not in life. 

Judgment affirmed. 





Insurance Law Journal Vol. 41. | Oct., 1912. 


SUPREME COURT OF NEW JERSEY. 


RANKIN 
ws. 


RANKIN.* 


DEATH OF BENEFICIARY BEFORE DEATH OF [NSURED 
RIGHTS OF CREDITORS. 


The vested interest which a wife took under policies in her favor on her 
husband’s life passed to the husband on her prior decease subject 
to her debts, so that, when he died without making any change as 
to beneficiary, they became a part of his estate subject to his debts. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 580.) 
PROCEEDS—DEATH OF BENEFICIARY—SHARE OF CHILDREN 


After death of his first wife, who was the beneficiary under policies on 
his life, insured remarried defendant without making any change as 
to the beneficiary. Subsequently he died, and a check for the insur- 
ance proceeds, payable to defendant and decedent’s three children, 
was collected by defendant, who procured indorsement of the chil- 
dren, under a promise, as claimed by them, that defendant would 
settle with them. There was no evidence that defendant waived her 
legal exemption as widow. Held, in a suit against defendant by one 
of the children, that the latter was not entitled to one-fourth of the 
proceeds of the check, but merely one-fourth of what remained after 
deducting defendant’s exemption and decedent’s debts, and hence it 
was error to exclude proof by defendant as to what debts she had 
paid. 

(For other cases, see Insurance, Cent. Dig. $$ 1472-1474; Dec. Dig. § 589.) 


Appeal from District Court of Jersey City. 

Action by Esther L. Rankin, by her next friend, Fred Long, 
Sr., against Anna Rankin. Judgment for plaintiff, and defend- 
ant appeals. Reversed. 


Argued February term, 1912, before Bergen, Voorhees, and 


Kalisch, JJ. 


WELLER & LICHTENSTEIN, of Hoboken, for Appellant. 
FRANK G. TuRNER, of Jersey City, for Appellee. 


KALISCH, J. 

1[] This is an appeal from a judgment for $90.57 recovered 
by the plaintiff against the defendant, in the Second District 
Court of Jersey City; the court sitting without a jury. The state 
of facts upon which the court found in favor of the plaintiff is 
as follows: Amos Rankin was the husband of Clara Rankin. 
They had three children. Amos took out three policies of in- 
surance on his life in the Metropolitan Life Insurance Com- 
pany, aggregating in amount $362.30, under the dates of Feb- 


* Decision rendered, July 30, ror2. 84 Atl. Rep. 107. 
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ruary 3, 1890, September 21, 1891, and February 29, 1892, re- 
spectively, for the benefit of Clara Rankin, his wife; she being 
the person designated in each application for insurance as the 
sole beneficiary. Shortly after the issuance of the last policy, 
Clara Rankin died without having made any disposition of her 
interests in said policies. No letters of administration were 
taken out on her estate. Amos Rankin subsequently married the 
defendant, Anna Rankin. No other beneficiary was designated 
by Amos Rankin, and the applications and policies remained as 
originally made. Amos Rankin died, on November 20, 1910, 
and no letters of administration were taken out on his estate. 
He left no other estate than the proceeds of the policies of in- 
surance. The insurance company made a check payable to 
Anna E. Rankin, the widow, Frederick J. Rankin, Esther L. 
Rankin, and Ida Rankin, children of Amos Rankin by his first 
wife, Clara Rankin, deceased, which it sent to the appellant, who 
obtained the indorsement of the payees of the check and subse- 
quently drew the money thereon. That the plaintiff was 
induced to indorse the check by reason of a letter received from 
her sister, which was authorized by the appellant, stating that 
her (the plaintiff’s) indorsement was needed to enable the ap- 
pellant to draw the money and settle with her. It is conceded 
that Clara Rankin had vested interests in the policies at the time 
of her death. When that event happened, the policies had not 
been in force more than two years, so that her vested interests 
were of a mere nominal value. As such vested interests con- 
stituted a property right, the husband, as such, became entitled 
to her whole net personalty. Wright vs. Leupp, 70 N. J. Eq. 
130, 62 Atl. 464. Amos Rankin made no change in the policies, 
so that, when he died, they became a part of his estate, and the 
proceeds thereof subject to his debts. 

|2] The plaintiff brought her action against the defendant, 
claiming one-fourth of the proceeds of the check, upon the 
ground that when she indorsed the check she was led to believe 
by the appellant that it was solely to enable the appellant to draw 
the money and settle with her. It was upon this statement by. 
the plaintiff that the trial judge gave her a judgment for one- 
fourth of the proceeds of the check irrespective of the fact 
whether or not she was legally entitled to it, as one of the next 
of kin of Amos Rankin, deceased. The trial judge manifestly 
assumed from the promise by the appellant to settle with the 
plaintiff that it was a promise to pay her one-fourth of the pro- 
ceeds of the check. And why one-fourth of the proceeds of the 
check Why not one-fourth of the proceeds of the check, less 
$200, being the exemption allotted by law to the widow out of 
the estate? A deduction of the widow’s exemption left $162.30 
for distribution. ‘The finding of the trial judge that there was a 
promise to pay by the appellant to the plaintiff of one-fourth of 
the proceeds of the check has no testimony to support it. There 
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was no testimony that the widow had waived the exemption 
which the law created in her favor. ‘lhe appellant's promise 
to settle with the plaintiff was not equivalent to a promise to pay 
one-fourth of the proceeds of the check. This promise is only 
rationally consistent with the assumption that, if there was any- 
thing left after the legal obligations of the estate were discharged, 
the plaintiff would receive her share on a settlement thereof. 


The plaintiff’s main contention for the upholding of the judg- 
ment is that because the insurance company made the check 
payable to the appellant and the three children of Amos Rankin, 
deceased, and because the plaintiff indorsed the check under a 
promise of settlement with her by the appellant, the appellant is 
estopped from setting up the defense that the plaintiff is not 
entitled to one-fourth of the proceeds of the check or some 
part thereof. This ground is untenable. The proceeds of the 
insurance policies having become the property of the estate at 
the death of Amos Rankin, the appellant could not legally have 
bound the estate by transferring one-fourth of its assets to the 
plaintiff. To have done so would have been a fraud upon 
creditors of the estate. The promise of a settlement did not im- 
port any individual undertaking on the appellant’s part to pay 
anything to the plaintiff. It created no legal liability. It am- 
ounted to no more than a simple undertaking by the appellant to 
pay to the plaintiff her share of anything that was left out of 
the estate. The mere fact that the insurance company made the 
check payable to the widow and the three children is of no 
legal signification. It might well have been due to precaution 
on the part of the insurance company to guard against any claim 
being made against it by the widow and the next of kin. If 
it was due to a rule of the company or a provision contained in 
the applications or policies, it was not divulged by any testimony 
in the cause. As section 39 of the act entitled, ““An act to provide 
for the regulation and incorporation of insurance companies and 
to regulate the transaction of insurance business in this state,” 
approved April 3, 1902 (P. L. 1902, p. 422), was not in existence 
at the time of the issuance of the policies, it could not be attri- 
buted to it. But whatever motive prompted the insurance com- 
pany to make the check in the manner it did cannot have the 
slightest influence on the legal situation. The estate of Amos 
Rankin being entitled to the proceeds of the policies, the payees 
of the check became in law trustees for the estate. Since, by 
common consent of the payees, the appellant was authorized to re- 
ceive the fund and actually did receive it, she was constituted the 
a of the fund for the estate. None of the children had any 

gal claim to any part of the fund until after debts of the estate 
were paid. After this had been accomplished and there remained 
a balance in the hands of the appellant, such balance belonged to 
the widow and the children. It was therefore incumbent upon the 
plaintiff to show that, after the legal obligations and debts of the 
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estate had been discharged, there was remaining a balance in the 
hands of the appellant belonging to the estate, a proportionate 
share of which the plaintiff was entitled to. The case is utterly 
barren of any testimony upon that phase of it. When the ap- 
pellant attempted to prove what debts of the estate she had paid, 
the court excluded the proof. We think the appellant was en- 
titled to offer such proof and that its exclusion was error. 
The judgment will be reversed. 


SUPREME COURT OF MISSOURI. 


STATE ex reL. HARTFORD LIFE INS. CO. or Hartrorp, Conn. 
US. 


SHAIN, Circuit Judge, et Av.* 


FOREIGN COMPANY—JURISDICTION OF ACTIONS. 

\ court has no jurisdiction to order an accounting of a foreign corpora- 
tion’s business affairs, and to determine therefrom, in a suit against 
it by a member thereof, whether he has been and is being charged 
excessive rates on his insurance certificate issued by it, and thereupon 
render judgment for any excess collected, and enjoin any such future 
collections. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


In Bane. Original prohibition proceeding by the State, on the 
relation of the Hartford Life Insurance Company, against Hop- 
kins B. Shain, Judge of the Circuit Court of Pettis County, and 
Peter Courtney. Writ made perpetual. 

This is an original proceeding begun in this court by the 
petitioner, seeking to prohibit the respondent, as judge of the 
circuit court of Pettis County, from further proceeding with the 
trial of the case of Peter Courtney against the Hartford Life 
insurance Company, a mutual concern, pending in said court. 

“he substance of the charges made in the petition in that case 
is that the plaintiff entered into a contract with the defendant, 
by which it insured his life, for a certain sum, evidenced by a 
certificate of membership, dated January 27, 1882, for and in 
consideration of the premiums stated in a table of rates stated 
in said certificate, which rates vary according to the age of the 
insured and the amount of outstanding insurance in force at the 


time each quarterly assessment is made. Said table of rates is 
as follows :— 


* Decision rendered, July 2, 1912. 149 S. W. Rep. 479. 
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Table of Graduated Rates for Death Losses for Every $1,000 
of a Total Indemnity of $1,000,000. 

Age Rate Age Rate Age Rate 
15 to 21 $0 65 35 $0 97 49 $1 40 
22 67 36 1 00 50 47 
23 69 37 03 51 54 
24 71 38 06 52 63 
25 73 39 09 53 72 
26 75 40 12 54 81 
27 77 41 14 55 92 
28 79 42 16 56 03 

81 43 18 57 15 
83 td 20 58 32 
31 85 45 22 59 50 
32 88 46 25 60 68 
33 91 47 30 
34 94 48 35 


At the bottom of this table was the following statement: 
“These rates decrease in proportion as the total indemnity in 
force increases above one million dollars in amount, and are 
calculated so as to cover the usual expense for collecting.” 

The plaintiff alleges “that on the 25th day of January, 1896, 
he reached the age of 60 years, and since that date the defendant 
has fraudulently assessed the plaintiff on each of the five certi- 
ficates or contracts, which he held in defendant’s company, in ex- 
cess of $2.68 for every $1,000 on a total indemnity of $1,000,000, 
and ‘prays judgment against defendant that the (1) defendant 
be perpetually enjoined from assessing the plaintiff upon his 
contract at a rate in excess of $2.68 per $1,000 on a total indemnity 
of $1,000,000; (2) that the defendant render an accounting to 
the plaintiff in excess of said rate since the 25th day of June, 
1896, with interest upon each excessive payment since the date 
of said payment, and (3) that the plaintiff have judgment against 
the defendant for the sum so found to be due the plaintiff upon 
such accounting ; and that the plaintiff have such other and further 
relief as may to the court seem just and equitable, besides the costs 
and disbursements of this action.’ ” 

The defendant appearing specially demurred to this petition, 
on the ground that the court had no jurisdiction of the person of 
the defendant or the subject of the action, nor jurisdiction to 
grant the relief therein prayed for, which demurrer was over- 
ruled by the court of which the respondent, H. B. Shain, is the 
judge. 

The petition for the writ filed in this court charges that the 
circuit court of Pettis County has no jurisdiction of the defend- 
ant in that cause, for the reason that the remedies sought, if 
granted, would interfere with and disturb the internal affairs of 
the petitioner company, a corporation of Connecticut, with its 
principal office and officers located in that state; also for the 
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reason that said court has no jurisdiction to grant the reliefs 
prayed for by the plaintiff in that case. 

Shortly after the circuit court overruled the defendant’s de- 
murrer to the plaintiff’s petition in that cause, the former filed 
in this court its petition in this cause for a writ of prohibition. 
After due consideration, the preliminary rule was granted and 
duly served upon the respondent. In due time he filed his return, 
admitting the facts pleaded, but tendered issues of law upon the 
facts. ‘Thereupon the petitioner moved for judgment upon the 
pleadings. 


Jonrs, Jones, Hocker & Davis and Montcomery, for Re- 
lator. 
OrviLLE M. Barnert, for Respondents. 


Woopson, J. (after stating the facts as above). 

The facts of this case are admitted and are embraced 
within a small compass, and thereupon are _ predicated, 
for determination, but two legal propositions, namely: 
First, Has the Circuit Court of Pettis County jurisdic- 
tion to order an accounting of the petitioner’s business af- 
fairs, and to determine therefrom whether or not the plaintiff, 
in the case of himself against the petitioner, pending in said 
court, has been and is being charged excessive and illegal pre- 
miums upon his policy of insurance; and, second, if so, has said 
court jurisdiction to render judgment for the excessive sums so 
paid and to enjoin the future collection of said excessive pre- 
miums? 

The latter proposition depends upon the former, and whichever 
way that question is disposed of will largely control the disposi- 
tion of the latter; consequently we will consider the propositions 
in the order stated. 

Counsel for respondent has with much care and due deliberation 
stated the rule which, in his opinion, should govern the in- 
terpretation of the policy of insurance in question regarding the 
premiums due thereunder; but he cites no authority whatever in 
support of his position. It seems to us that learned counsel had 
misconceived the object and purpose of this proceeding. The 
questions involved, as previously stated, challenge the jurisdiction 
of the circuit court of Pettis County to pass upon the propositions 
stated, and not the correctness of the interpretation to be given 
to the policy of insurance mentioned in the evidence. If it has 
not the jurisdiction to pass upon those questions, then it would 
be useless to announce the rule of interpretation which is to 
govern the policy, for the simple reason that it would have no 
force or effect whatever, even though it should be conceded that 
the correct rule should be announced and the proper decree 
entered. 

The principal proposition here presented for determination 
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is not a new one. It has been before this court and other courts 
of this country in a number of cases; and so thoroughly and 
ably has it been considered that there remains but little, if any- 
thing, new that can be said upon the subject. We will therefore 
be content with the disposition of the question by quoting from 
a few of the opinions of some of the courts passing upon the 
question. 


The case of Clark vs. Mutual Reserve Fund Life Association, 
14 App. D. C. 154, involved this precise question. There the 
company was a mutual concern, organized under the laws of 
New York; and the plaintiff brought suit in the District of 
Columbia against the defendant, who held a certificate of mem- 
bership therein, charging in the bill that the defendant company 
had illegally, and contrary to the contract of insurance, adopted 
an arbitrary and unauthorized method of levying assessments, 
and in pursuance thereto was levying, and was threatening to 
continue to levy, illegal and excessive assessments against the 
plaintiff and his comembers; that said illegal and fraudulent 
assessements had been and were being made and enforced as a 
part of a scheme on the part of the officers and directors of 
the company to force plaintiff and other members, either to pay 
such fraudulent and excessive assessments for their insurance, 
or to drive them out of the company and compel them to forfeit 
all moneys that had been paid in and contributed thereto. The 
relief asked was: (1) Injunction to restrain the defendant and 
its agents from levying illegal and excessive assessments in the 
future. (2) Discovery and the proper ascertainment of the 
correct and true amounts that should have been levied upon the 
plaintiff and other members, and that an accounting be had be- 
tween the plaintiff and defendant in that regard. (3) That the 
court determine the true and proper amount of the assessments 
that should have been levied, and that the defendant be com- 
pelled to refund the unauthorized excess. 

A demurrer was filed by defendant to the bill, upon the ground 
that the court for the District of Columbia had no jurisdiction to 
entertain a suit by plaintiff, a member of the defendant associa- 
tion, to grant the relief sought against a foreign corporation, 
which demurrer was sustained, and plaintiff appealed. The 
Court of Appeals held that the courts of the District of Columbia 
were without jurisdiction in the premises, and said :— 

“But, apart from this defect in the bill, in considering the 
case on demurrer, there is a broader and more insuperable ob- 
jection to the bill than that just referred to, and that is the want 
of jurisdiction in the court to extend its remedial processes to 
restrain and control the internal affairs and administration of 
corporate duties and functions of the defendant, a foreign cor- 
poration. It was upon this ground that the court below acted in 
sustaining the demurrer and dismissing the bill. 

“The principal ground of complaint appears to be the alleged 
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or supposed illegal enhancement of the rate of assessment levied 
and collected of the plaintiff, over and above the rate specified 
in the table of rates indorsed upon the certificate of membership. 
This increased rate of assessment would appear to be the result 
of a change of policy on the part of the defendant association, 
founded upon a supposition that it was inequitable and unjust 
that the assessment should be based upon the age of the member 
at the time he obtained his certificate of membership, and the 
just and more equitable rule would be to make the assessment 
with reference to the age of the member at the time the case is 
made. This may, and certainly would appear to, work great hard- 
ship upon the older class of members. But the question is: 
Has a court of equity in this District the power or jurisdiction 
to correct the wrong, if it be one? If this were an action to re- 
cover money due on the policy, or an action by the defendant 
association to recover money due for assessments, or any money 
of one party to the other, then, in all such cases, and others 
that might be suggested, instituted in the courts of this District, 
the jurisdiction of the court of equity here might be invoked to 
prevent injustice and wrong. In all such cases the party ag- 
grieved has the right to sue and obtain effective remedy against 
foreign insurance companies having an agency here and doing 
business in this District. This is provided for by the act of 
Congress of January 26, 1887, c. 46. § 4 (24 Stat. p. 366). That 
act provides for the due appointment of an agent in this Dis- 
trict as a condition upon which a foreign insurance company 
is allowed to do business here; the agent being made competent 
to receive service of process in suits against the company ap- 
pointing him. But that manifestly does not contemplate or apply 
to cases such as the present. It does not contemplate suits here 
against foreign insurance companies, the object and effect of 
which would be to restrain their home administration, and to ran- 
sack and overhaul their internal affairs, in order to determine 
whether their proceeding has been in all respects legal and in ac- 
cordance with the law of their creation, and of their by-laws, 
as they may affect their individual members. It is clear the act 
of 1887 does not attempt to make foreign insurance companies, 
doing business here under this statute, corporations of this 
District. For, as said by the Supreme Court, in the case of 
Pennsylvania Ry. Co. vs. St. Louis, A. & T. H. Ry. Co., 118 U. 
5. 290 [6 Sup. Ct. 1094, 30 L. Ed. 83]: “To make such a com- 
pany a corporation of another state, the language used must imply 
creation or adoption in such form as to confer the power usually 
exercised over corporations by the state, or by the Legislature, 
and such allegiance as a state corporation owes to its creator. 
The mere grant of privilege or powers to it as an existing cor- 
poration, without more, does not do this, and does not make it a 
citizen of the state conferring such powers.’ The act of 1887 
contains no language that could imply creation or adoption of 
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these foreign insurance corporations, but only the grant of privi- 
leges or powers to existing corporations of other jurisdictions, 
upon complying with certain conditions. The class of laws grant- 
ing such privileges and powers, say the Supreme Court, in the 
case just referred to, ‘are common in authorizing insurance com- 
panies, banking companies, and others to do business in other 
states than those which have chartered them.’ Such acts do 
not extend the jurisdiction of the courts of one state and authorize 
them to reach over their territorial limits into the jurisdiction 
of another state, and bring into review and revision the corporate 
acts and internal affairs of the local corporation of the latter 
states. Such power, if attempted to be exercised, would be 
futile and ridiculous. Indeed, neither the Legislatures of the 
states, nor the Congress of the United States, could confer such 
powers. 


“In this case it is proper to observe the prayer of the bill. 
The prayer is that an injunction may issue to restrain the de- 
fendant and its agents from collecting any sum upon call No. 
97, dated April 1, 1898, and upon all subsequent calls, in excess 
of the rate in force at the date of the certificates of membership 
issued to the plaintiff, and from in any manner declaring lapsed 
or void the policy or certificate held by the plaintiff, and com- 
manding the defendant to retain the plaintiff as a member and 
policyholder in good standing during the pending of this suit, 
with the same force and effect as if he had paid all calls or as- 
sessments. 


“Now, in the first place, all assessments and dues required to 
be paid by the certificate holder, as also the amount of the policy 
itself by the defendant, are payable and are required to be paid 
at the home office of the defendant in the city of New York; 
and, this being so, it is a little difficult to imagine how a court 
in this state could restrain and direct the action of the corporation 
at its home office in the city of New York. Suppose the injunc- 
tion be issued as prayed, and to be served upon an agent in 
this District, and the board of directors of the corporation were 
to refuse to recognize it, and proceed to forfeit and declare null 
and void the certificate or policy of the plaintiff for default ‘of 
payment of assessments, as, according to the terms of the cer- 
tificate, they are authorized to do. How would or could the 
court in this District deal with such conduct? For the disregard 
or violation of an injunction, the ordinary remedy is a proceeding 
and punishment for contempt. But how can this be made ef- 
fectual as against parties beyond the jurisdiction of the court, 
and who claim to be proceeding in accordance with what may be 
‘egal authority derived from their own state? It is very clear, 
therefore, that this prayer for an injunction cannot be granted. 

“The next prayer is that the defendant be required to discover 
“o the plaintiff its books and accounts showing losses, mortal- 
ity, expenses, and particularly the salaries of each individual 
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officer of the association, assessments and matters and things 
incident thereto, since the plaintiff became a member of the asso- 
ciation, etc., whereby correct and true assessments and amounts 
which should have been at all times levied upon the 
plaintiff and other members of the association may be ascertained, 
and that an accounting be had between the plaintiff and de- 
fendant. 

“It is hardly necessary to say that a court of equity in this 
District has no such power or jurisdiction over the affairs of a 
foreign corporation as to require such a discovery and account- 
ing as prayed for in this bill. Upon such a theory as is here 
propounded, no corporation could ever venture to conduct busi- 
ness beyond the limits of the state of its creation. According 
to the principle of this prayer, any business transaction of an 
insurance company which might take place in a state other than 
that of the company’s creation, and which could be alleged to af- 
fect the assets of the company, and the interest of its members, 
would furnish the ground for calling for discovery, the pro- 
duction of books, and for a general accounting. Upon any 
such principle it would be very perilous for any insurance com- 
pany to attempt to do business beyond limits of the state of its 
creation. It might have half a dozen courts in as many different 
states, requiring discovery and demanding the production of 
books, and directing the statement of accounts, all at the same 
time. There is no principle that would justify such a proceeding. 

“Then, again, it is prayed that the true and proper amount 
of assessments be made and determined, and that it also be deter- 
mined what amount the plaintiff has already paid in excess of 
the rate of assessment that should have been levied upon 
him, and that the defendant be compelled to refund the same, 
and that there be directed and required to be made a proper ap- 
plication of the reserve fund in accordance with the requirements 
of the certificates of membership. This prayer, like the preced- 
ing, requires a complete overhauling and scrutiny of the entire 
administration of the internal affairs of the corporation from the 
time that the plaintiff became a member down to the present 
time; and nothing short of a full and complete account would 
enable the court to decree in accordance with the prayer. 

“It is thus apparent from the statement of the facts alleged 
in the bill, and from the several prayers based thereon, that the 
relief sought, if it should be granted, would require the control, 
direction, and revision of the internal affairs of the corporation 
by a court of equity of this District. This, we think, upon 
authority, cannot be done. The law would seem to be too well 
settled to admit of such a question, that where the acts com- 
plained of affect the plaintiff in his rights of corporator, or 
stockholder, or as a member of a mutual benefit insurance com- 
pany or other corporation, and the acts are those of the corpor- 
ation, done and performed in the course of the administration of 
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the corporate affairs, and especially when claimed to have been 
done, by virtue of authority derived from its by-laws, the courts 
of another state or jurisdiction will not interfere or attempt to 
exercise jurisdiction, to direct, control, or revise corporate action. 
To assume jurisdiction over the affairs of a foreign corporation 
would inevitably lead to conflicting decisions, resulting in con- 
fusion and needless litigation, and the making of orders and de- 
crees simply to be contemned, because not capable of being en- 
forced. The court, if it were to undertake to act in such cases, 
has no power, and therefore cannot bring the officers of the 
corporate books or the assets of the corporation within its ju- 
risdiction, to be subject to its process. Its decrees could only 
be enforced by proceedings for contempt, and yet there would 
be no person here subject to that process to be coerced to act for 
the corporation. The mere local agent clearly would not be such 
person. It may well be said, therefore, as was said by the court, 
in the case of Leary vs. Columbia River & P. S. Nav. Co. [C. C.] 
the authorities cited by counsel for the defendant corporation 
82 Fed. 775, on an application very analogous to the present, that 
show clearly and strongly that courts having jurisdiction to en- 
force their decrees in the state where the corporation has its 
home office should be resorted to in all cases where it is necessary 
to inquire into and regulate the internal affairs of the corpora- 
tion,’ and not to courts of a different state of jurisdiction.” 

The same principle was recognized and approved by this court 
in the case of State ex rel. Minnesota Mutual Life Insurance 
Company vs. Denton, 299 Mo. 187 on page 195, 129 5. W. 709 
on page 711 (138 Am. St. Rep. 417). In discussing that ques- 
tion, in speaking for the entire court, said :-— 

“From this return it may be inferred that the learned judge 
in overruling the demurrer did not construe the petition as one 
aimed to bring about a visitation of the affairs of the relator, 
but only to obtain a money judgment for a balance found to be 
due plaintiff, after such an accounting as a court of equity could 
cause to be made. 

“It is within the scope of equity jurisdiction to cause an ac- 
counting to be made under some circumstances, and to render 
judgment for the balance ascertained. But the money judgment 
is to follow the accounting; and, if the conditions surrounding 
the case are such as to put the accounting beyond the reach of 
the court, it has no jurisdiction to render a money judgment. 
* * * But if the accounting is such that the court has no 
power to make, and would involve destruction of rights which 
could not be restored, an appeal would be of little, if any, 
avail. In this case, before the balance, if any, that is due 
the plaintiff could be ascertained, there must be a complete 
visitation of the corporation, a thorough inquiring into all of 
its affairs, and an ascertainment, not only of the condition of 
the account of this corporation with the plaintiff, but of the ac- 
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count of all its members who now have, or ever have had, polli- 
cies on the assessment plan, no matter how numerous they may 
be, or through how many states they may be scattered, because 
this is a mutual concern, and the accounts of all are involved in 
the account of one. Such an accounting is not beyond the juris- 
diction of a court of equity that may have full jurisdiction of the 
corporation ; but it is beyond the jurisdiction of a court of equity 
that has only limited or qualified jurisdiction over a foreign in- 
surance company that is given by our laws to our courts. When 
license is granted a foreign insurance company to do business in 
this state, one of the conditions on which license is granted is 
that it name an agent on whom service of process may be made, 
so that it may be called into court to answer a suit on a contract; 
and our courts have ample jurisdiction to compel performance 
of obligations by such companies. Nor are citizens wholly with- 
out the right to have the internal affairs of such corporations 
examined and their methods of business, and their abuses, if any, 
corrected, without going into another state for that purpose; 
but that power is lodged in the Superintendent of Insurance, 
who may, until he has been allowed to make the examination and 
is satisfied, refuse to grant a license, or, having granted, may, 
for good cause, revoke it. But beyond the power of the court to 
enforce the performance of a contract, and beyond the power 
of the Superintendent of Insurance to correct the evil, if a citizen 
of this state wants further redress involving a judicial investi- 
gation into the affairs of the foreign corporation of which he is 
a member, he must go to a court in the state where the cor- 
poration is at home. 

“A court of equity never does a vain act; it never decrees what 
it cannot compel to be performed. If this were a domestic cor- 
poration, the court could decree such an accounting as prayed, 
appoint its commissioners to go to the ofhce of the cor- 
poration and overlook and examine all of its books, appoint a 
receiver, if it deemed proper, to take possession of its assets 
and administer the same pendente lite, and, if the corporation or 
its officers should refuse to surrender its books or assets, there 
would be sufficient executive power forthcoming at the call of 
the court to enforce its decree. But the Commissioner in such 
a case is but the representative of the court; he is, while he keeps 
within his decrees, pro hee vice the court. Where he goes, the 
court goes, and what he does the court does. Can the circuit 
court in this case, in the person of its representative, go to Min- 
nesota and take charge of the affairs of this corporation there? 
lf the corporation should refuse to turn over its books to the 
Commissioner or its money to the receiver, what could the court 
do? A court has no right to put itself in a position where its 
orders may be treated with contempt; the very fact that it could 
not force its obedience shows its lack of authority to render the 
judgment. 
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“There are, according to the petition, a large number of holders 
of policies like those held by plaintiff, each of whom has as 
much right to bring a like suit in his state as the plaintiff has to 
bring this suit. Each of those many policyholders would have 
an interest in each of the many suits, because in a mutual concern 
the interest of one cannot be determined without determining the 
interest of all, or at least the basis on which the interest of all 
must be calculated. It would be a strange system of law that 
would involve a concern in such confusion. If such were the law, 
no insurance company would venture to do business outside of 
its own state. 


“It would be impossible for the circuit court to render an 
intelligent judgment for the money which the plaintiff says he has 
been unlawfully compelled to pay in excess of the legitimate 
assessments, without entering into the elaborate accounting above 
indicated ; and, since the court has no jurisdiction to make such 
an accounting, it has no jurisdiction to render such a money 
judgment.” 


In the case of Condon vs. Mutual Reserve Fund Life Associa- 
tion, 89 Md. 99, 42 Atl. 944, 44 L. R. A. 149, 73 Am. St. Rep. 169, 
decided by the Supreme Court of Maryland, in which, among 
other things, the plaintiff prayed for an injunction and an account- 
ing against defendant for so-called ‘“‘excessive assessments,” the 
court said: ‘““No court could declare them excessive until it knew 
what sum was not excessive; and no court could decide 
what sum was not excessive until it was placed in the full posses- 
sion of all the facts pertaining to the internal conduct of the com- 
pany. These observations also apply to the charges of the bill 
in respect to the amount of the reserve fund bonds issued to 
Condon. It is alleged that a true accounting will show him en- 
titled to bonds for larger amounts. A true accounting can only 
be had by an examination of all the entries relating to this fund, 
and correcting the errors, if any there are. Obv iously this would 
involve a control of the company’s internal affairs by the agency 
of an injunction issued by a Maryland court, though that court 
possess no power to enforce the injunction, if its commands were 
treated contemningly by the corporation.” 

The case of Taylor vs. Mutual Reserve Fund Life Associa- 
tion, 97 Va. 60, 33 S. E. 385, 45 L. R. A. 631, was a suit in the 
courts of Virginia by ‘Taylor, a member of the defendant com- 
pany, organized under the laws of the state of New York, alleged 
the levying of illegal and fraudulent assessments in violation of 
the provisions of the policy, and prayed that the defendant be 
required to make an exhibit of the company’s books and papers, 
so it could be determined what would be the proper rate of as- 
sessment, and when such was determined the court should decree 
that the company should receive such assessments and keep the 
certificate of membership in force, and that it be enjoined from 
avying assessments other than in accordance with the standards 
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fixed by the court, and that the company be required to exhibit 
a list of all its certificates of membership in force at a given date, 
and that generally an accounting be had between the 
parties. This bill was demurred to on the ground that 
the case stated and the relief prayed would require the court 
to interfere with the internal management of a foreign corporation 
at the suit of a member—a subject-matter over which it has no 
jurisdiction. ‘The demurrer was sustained, and the plaintiff ap- 
pealed to the Supreme Court, and the action of the lower court in 
sustaining the demurrer was upheld. And in doing so the court 
said -— 

“The wrongs complained of by the appellant in his bill are, 
briefly stated, the imposition of illegal assessments upon him and 
other members of the association over 60 years of age. * * * 
Not only are the acts complained of acts which relate to the in- 
ternal management of the corporation, but the relief sought, if 
granted, would require the courts of this state to control and 
overhaul that management. 

“The first prayer is that the association be enjoined and re- 
strained from taking any proceeding to have the appellant’s cer- 
tificate of membership or policy of insurance declared lapsed or 
forfeited. ‘This prayer is based upon the allegation that the as- 
sociation has threatened to declare it forfeited, if he did not pay 
what is charged to be an illegal and extortionate assessment. 
If the court were of the opinion that the assessment was invalid, 
how could it restrain and control the association at its home 
office in the state of New York, where the assessments were to 
be paid? It would have no power to enforce its restraining order, 
if the association refused to obey it. It is clear that an injunc- 
tion ought not to be granted which cannot be enforced. [Cases 
cited. | 

“Another prayer of the bill is that the association be required to 
exhibit its books, papers, and vouchers, and furnish a list of its 
policyholders, for the inspection of the appellant, in order that 
he might ascertain from them whether or not there has been any 
fraudulent misappropriation of the assets of the associ- 
ation by its officers and agents, and in order that the 
court could determine what would be a reasonable rate of 
assessment upon the appellant, and, when it had determined 
what was a reasonable rate, to decree its payment, require the 
association to receive it, give receipts therefor, and to keep his 
policy alive, or to issue him one of its new policies. In order to 
grant such relief, it would be necessary for the court to investi- 
gate, overhaul, and control the management of the internal affairs 
of the association. It is manifest that the courts of no state, 
other than that of the domicile of the foreign corporation, ought 
to attempt to exercise any such power over it. ‘To do so would 
render it dangerous, if not possible, for a corporation to do busi- 
ness beyond the limits of the home state. Its books and papers 
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might be required at the same time in the courts of many or all 
of the states in which it is doing business. Each of these courts, 
after overhauling its internal management, to see what would be 
a reasonable rate of assessment, might determine that question 
differently, thus leading to confusion and injustice in the admin- 
istration of the internal affairs of the corporation. Courts, even 
if they had such power, would be slow to exert it, when its ex- 
ercise would lead to such results, but would leave the parties to 
litigate their rights in the courts of the state under whose laws 
the corporation has been created, and where such matters alone 
could be properly settled. 


“The counsel for the appellant insists that, although this court 
may not be able to grant all the relief prayed for, it ought to con- 
strue applicant’s contract with the association, and determine 
what his rights are under it, and thus render those questions res 
adjudicata. This contention cannot be sustained. The case made 
and the relief sought not being within the jurisdiction of the 
court, it has not power to construe the contract. Whenever a 
court determines that it has no jurisdiction of a case, it should 
express no opinion on the merits of the controversy. The only 
course which a court can rightfully pursue in such a case is to 
decline to speak at all, where it cannot speak by the law.” 

The principle announced in the last clause of the foregoing 
opinion was enforced by this court in banc on June 10, 1912, in an 
opinion by Graves, J., in the case of State ex rel. Hunt vs. Grimm 
et al., 148 S. W. 868, not yet officially reported. 

And in discussion the same principle which was involved in 
an injunction case brought by Lundy, a resident of the state of 
Texas, to restrain the Royal Fraternal Union, a Missouri cor- 
poration, from forfeiting and canceling a policy of insurance, for 
reasons stated, which the plaintiff claimed to have held in said 
defendant company, the Texas Court of Civil Appeals (Royal 
Fraternal Union vs. Lundy, 51 Tex. Civ. App. 637, 113 S. W. 
185) said : 

“It thus appears from the allegations of the appellee that he 
is asking a court of equity in this state to enjoin the officers 
and agents of a foreign corporation domiciled in another state 
from doing certain acts in and about their business affairs in that 
state. The court below having granted the relief prayed for, let 
us suppose that this court should affirm the judgment. The ques- 
tion enforced would then arise: How is such a decree to be en- 
forced, in the event that the officers and agents of the appellant 
company should persist in doing the acts prohibited? Such a 
judgment could only act in personam, and obedience to the 
court’s mandate can only be compelled by an attachment of the 
contumacious individuals and the infliction of some punishment. 
In the case before us all of the parties against whom the order 
of the court is directed are permanently domiciled beyond the ter- 
ritorial jurisdiction of the court, and cannot be reached by any 





Life.| State ex rel. Hartford Life Ins. Co. vs. Shain. 1587 


process issued therefrom. It is therefore evident that such a 
decree would be utterly futile. 

“It is true that there are some instances in which a court of 
equity situated in one state will enjoin the performance of acts 
beyond its territorial jurisdiction; but it seems to be limited to 
cases where the parties against whom the injunction is sought 
reside within the jurisdiction of the court. Such judicial re- 
straints imposed upon the conduct that may be enacted beyond 
the jurisdiction of the court are predicated upon the principle that 
such judgments are intended to operate only upon the person ; and 
that, if the parties against whom they are directed are within the 
jurisdiction of the court, the decrees can be enforced, and are 
not considered an interference with the jurisdiction of any other 
tribunal over the subject-matter of the controversy. It would 
seem that, if the jurisdiction for the exercise of this power 
is to be found in the fact that the party defendant resides within 
the jurisdiction of the court rendering the decision, it would 
follow that no such authority would be exercised where this 
situation does not exist.”” See Hewitt vs. Price, 204 Mo. 31, 102 
5. W. 647, 120 Am. St. Rep. 681; Cole vs. Cunningham, 133 U. S. 
107, 10 Sup. Ct. 269, 33 L. Ed. 538. 

If such companies persistently violate the terms of their poli- 
cies of insurance in the manner charged, for instance, in the 
case of Courtney vs. Hartford Life Insurance Company, pending 
in the circuit court of Pettis County, then, as Judge Valliant 
justy observed in the case of State ex rel. vs. Denton, supra, the 
aggrieved party may appeal to the insurance department of the 
state, which has plenary power to redress the wrongs done, if 
any; or, if such party is satisfied that the terms of his policy are 
being illegally violated, then he can protect his rights by tender- 
ing to the company the sums actually due under the terms of his 
policy, as they become due, instead of paying said illegal and ex- 
cessive quarterly assessments made and demanded of him, and at 
the maturity of the policy the company would be as fully liable 
on the same as if it had accepted the same, and had not exacted 
the illegal and excessive assessments. In this, however, he would 
act at the peril of being correct in the amounts tendered. 

2. The conclusions just announced in paragraph | of this opin- 
ion, for all practical purposes, also dispose of the second proposi- 
tion stated at the beginning of this opinion, and we will, for that 
reason, withhold all further observations upon that branch of 
the case. 

Entertaining these views of the law, in our opinion, the circuit 
court of Pettis County has no jurisdiction to take the accounting 
prayed for, nor to grant the relief asked. 

We are therefore of the opinion that the preliminary rule in 
prohibition heretofore issued should, be made perpetual and 
it is so ordered. All concur. 
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AMERICAN NAT. INS. CO. vs. COLLINS.* 
(Court of Civil Appeals of Texas. Austin.) 


LIFE INSURANCE—COLLECTION OF PREMIUMS—AUTHORITY 
OF AGENT. 

Where, in a suit on a life policy, insurer claimed that the policy had 
lapsed for nonpayment of the second semiannual premium, plaintiff 
properly pleaded that insurer’s agent, to whom the premium was paid 
and who did not pay it over, was authorized to collect premiums 
generally, though his written contract of employment limited his 
authority to the collection of first premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 1596, 1508, 1603-1606, 1608; 
Dec. Dig. § 634.) 


LIFE INSURANCE—DELAY IN PAYING PROCEEDS—PENALTY 
—DEMAND—NECESSITY. 

The penalty prescribed by Rev. St. 1895, art. 3071, against life insurance 
companies for failure to pay the proceeds of a policy within the time 
specified by the policy after demand therefor, is not recoverable in the 
absence of demand before suit, though it appears that demand would 
be ineffectual. 

(For other cases, see Insurance, Cent. Dig. § 1408; Dec. Dig. § 602.) 


* Decision rendered, June 12, 1912. 149 S. W. Rep. 554. 


—Oo® 


DISTRICT GRAND LODGE OF ALABAMA vs. JONES.* 
(Court of Appeals of Alabama.) 


MUTUAL BENEFIT INSURANCE—ACTION ON POLICY—EVI- 
DENCE. 

In an action on a policy of life insurance, evidence eld to show a de- 
livery of the policy, after the death of the insured, by the secretary 
of the local lodge to the endowment secretary of the order. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


* Decision rendered, May 16, 1912. 50 South. Rep. 313. 


o+e@ 


KENNETT vs. KIDD Er at.* 


(Supreme Court of Kansas.) 


VALIDITY—ATTESTATION—COMPETENCY OF WITNESSES. 

A provision in a will giving property to a local camp of Modern Wood- 
men is not void because the will was witnessed by members of such 
camp. 

(For other cases, see Wills, Gent. Dig. §§ 1693, 1604; Dec. Dig. § 712.) 

* Decision rendered, July 6, 1912. 125 Pac. Rep. 36. Syllabus by the 

Court. 
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MUTUAL BENEFIT INSURANCE—ASSOCIATIONS—AUTHOR- 
ITY TO HOLD PROPERTY. 

Under sections 1832-1834, Gen. Stat. 1909, such camp is authorized to hold 
only such real estate, including buildings, as may be necessary to pro- 
vide suitable accommodations for holding meetings and transacting 
business, although such necessary buildings may be used in part for 
other purposes. 

(For other cases, see Insurance, Cent. Dig. § 1837; Dec. Dig. § 696.) 


e 


GILCHRIST, Governor, vs. JEFFCOAT Er at.* 
(Supreme Court of Florida.) 


NATURE AND EXTENT—LIFE INSURANCE. 


Where the husband takes out a policy of insurance on his life made 
payable to his wife and providing that if he survive her the proceeds 
of the policy shall be payable to him, and he dies without transferring 
or assigning or bequeathing the policy, leaving no wife or children 
surviving him, the proceeds of the policy are subject to his debts. 


(For other cases, see Exemptions, Cent. Dig. § 75; Dec. Dig. § 50.) 


* Decision rendered, July 2, 1912. 59 South. Rep. 243. Syllabus by the 
Court. 
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FIRE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


ROYAL INS. CO., Lrp., or Liverpoot, Plaintiff in Error, 


vs. 


KLINE BROTHERS & CO., Defendants in Error. 


LONDON & LANCASHIRE FIRE INS. CO., Plaintiff in Error, 
VS. 


SAME, Defendants in Error.* 


BREACH OF IRON SAFE CLAUSE—WARRANTY TO KEEP 
BOOKS AND INVENTORIES—NO INVENTORY MADE AS 
REQUIRED BY POLICY. 

Where policy provided that assured should at least once in each calendar 
year, take a complete itemized inventory of stock on hand, showing 
the different grades:and brands, and keep a set of books which to- 
gether with the inventory were to be kept in a fireproof safe, or the 
policy should be null and void, failure to take the inventory as pro- 
vided in the policy, was a breach of a condition subsequent and pre- 
vents recovery under the policy. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


In error to the Circuit Court of the United States for the 
Southern District of New York. 


3efore Lacombe, Ward and Noyes, C. JJ. 


E. J. Natuan, for the Royal Insurance Company. 

H. CABELL, for the London & Lancashire Insurance Company. 

F. M. Czaki, for Defendant in Error. 

Warp, C. J. 

This is a writ of error to a judgment entered on a verdict in 
favor of the plaintiff directed by the court. The action was to 
recover for loss by fire of tobacco insured by the defendant. 
Many questions have been argued by counsel which need not 
be considered, because the case must be reversed for failure of 
the insured to perform the warranty known as the iron safe 
clause, which is as follows :- 

“Tron safe clause warranty to keep books and inventories and 
to produce them in case of loss. The following covenant and war- 
ranty is hereby made a part of this policy 

“rst. The assured will, at least once in each calendar year, take 
a complete itemized inventory of stock on hand, showing the 


* Decision rendered, May 13, 1912. 136 N.Y. Law Journal. 
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different grades and brands, and unless such inventory has been 
taken within twelve calendar months prior to the date of this 
policy, one shall be taken in detail within thirty days of issuance 
of this policy, or this policy shall be null and void from such date, 
and upon demand of the assured the unearned premium from such 
date shall be returned. 

‘*2od. The assured will keep a set of books which shall clearly 
and plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments, both for cash and 
credit, and an itemized record showing each grade of tobacco 
manufactured and on sale, and shipments of same by grade from 
date of inventory, as provided for in first section of this clause 
and during the continuance of this policy. 

“3d. The assured will keep such books, record of grades and 
inventory, also the last preceding inventory, if such has been 
taken, securely locked in a fireproof safe at night and at all times 
when the building mentioned in this policy is not actually opened 
for business, or, failing in this, the assured will keep such books, 
inventories and record of grades in some places not exposed by a 
fire which would destroy the aforesaid building. In the event of 
failure to produce such set of books, inventories and record of 
grades for the inspection of this company this policy shall become 
null and void, and such failure shall constitute a perpetual bar 
to any recovery thereon.’ ” 

The policy sued on was issued July 20, 1908. The fire oc- 
curred March 19, 1909. he plaintiff had not been in existence 
for twelve months before the date and no inventory had been 
previously taken. Therefore, under the first paragraph of the 
iron safe clause, it was the duty of the insured to take an in- 
ventory on or before August 19, and under the second paragraph 
to keep books which should present a complete record of the 
business from the date of the inventory, and under the third 
paragraph to keep the inventory and books in a securely locked 
iron safe. The failure to take an inventory makes the policy null 
and void. It is a condition subsequent preventing recovery if 
relied upon by the defendant. When the parties to the contract 
have agreed upon such covenants courts have no right to inquire 
into the reason for them or to qualify them or to ignore them 
(Imperial Fire Ins. Co. vs. Coos Co., 151 U. S., 452, 462.) 

“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies, embady- 
ing the agreement of the parties. For a comparatively small 
consideration the insurer undertakes to guaranty the insured 
against loss or damage, upon the terms and conditions agreed 
upon, and upon no other, and when called upon to pay, in case of 
loss, the insurer, therefore, may justly insist upon the fulfillment 
of these terms. If the insured cannot bring himself within the 
conditions of the policy, he is not entitled to recover for the 
loss. The terms of the policy constitute the measure of the in- 





1592 Insurance: Law Journal Vol. 41. {Oct., 1912. 


surer’s liability, and, in order to recover, the assured must show 
himself within those terms; and if it appears that the contract 
has been terminated by the violation on the part of the assured 
of its conditions, then there can be no right of recovery. The 
compliance of the assured with the terms of the contract is a 
condition precedent to the right of recovery. If the assured has 
violated or failed to perform the conditions of the contract, and 
such violation or want of performance has not been waived by 
the insurer, then the assured cannot recover. It is immaterial to 
consider the reasons for the conditions or provisions on which 
the contract is made to terminate, or any other provision of the 
policy which has been accepted and agreed upon. It is enough 
that the parties have made certain terms, conditions on which 
their contract shall continue or terminate. The courts may not 
make a contract for the parties. Their function and duty consist 
simply in enforcing and carrying out the one actually made.” 

The provision of the iron safe clause requiring the keeping 
of an inventory was considered in Southern Ins. Co. vs. Knight 
(111 Ga., 622). The court said at pp. 629-630 > 

“It appears from the plaintiffs’ testimony that they had not 
taken an inventory of the stock of goods which was covered by 
the policy within twelve months prior to the date of the policy, 
nor did they take one within thirty days after the date of its 
issuance. The plaintiffs introduced evidence tending to prove 
that the insurance was written on the very first day they opened 
their store, and that they had on hand that day the invoices repre- 
senting all purchases made by them, and that every article con- 
tained in the invoices was on that day in the store, and that they 
exhibited such invoices to the agent of the company who wrote 
the policy. It is contended by the plaintiffs that this was at least 
a substantial compliance with that portion of the iron safe clause 
which required an inventory, and that, as loss occurred within 
less than twelve months from the date the policy was written, 
they are not precluded from recovering on the policy merely 
because they failed to make an inventory within thirty days. 
A clause of the character designated in the policy as the ‘iron 
safe clause’ has been held by this court to be valid, and to con- 
stitute a warranty and not a mere representation (Scottish Union 
Co. vs. Stubbs, 98 Ga. 754). In the opinion in that case Mr. 
Chief Justice Simmons uses this language: “This clause con- 
stitutes a promissory warranty. It binds the assured to do cer- 
tain things for the protection of the insurer, and is important as 
providing a check against fraud on the part of the assured and 
a mode by which the insurer may ascertain for itself the extent 
of the loss; and the compliance of the assured with this part of 
the contract is a condition upon which, by the express terms of 
the contract, the validity of the policy is made to depend.’ The 
precise question presented for decision is whether a collection 
of invoices covering every article embraced within a stock of 
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merchandise on a given day is an inventory of such stock within 
the meaning of the clause above quoted. -In other words, was 
the insurer bound to treat these invoices, when exhibited to it, 
as an inventory of the goods?” 

The court went on to hold that a collection of invoices could 
not be regarded as an inventory, and that invoices could not be 
understood to state the actual value of the merchandise invoiced, 
which is a necessary feature of an inventory. 

We see nothing in Aitna Ins. Co. vs. Johnson (127 Ga., 491) 
or Attna Ins. Co. vs. Lipschutz (130 Ga., 170) inconsistent with 
Southern Ins. Co. vs. Knight (supra). In the former the cov- 
enant to keep books was held not performed because some 
of the items in the merchandise account simply «stated: 
“Thatcher’s bill, $31.00,” “Allen’s bill, $24.75,” etc., without in- 
dicating what goods were added to the stock. It was, however, 
pointed out that the warranty not stating exactly what kind of 
books or entries should be kept the question always would be 
whether those kept did, having reference to the character of the 
business, substantially give the information that was intended 
to be covered. In the latter case an inventory was kept, and the 
court held that the record did not sustain the allegation that a 
part of it was in Hebrew. 


The plaintiff contends that it did substantially perform its 
warranty as to an inventory, because its books show exactly what 
goods were on hand and destroyed at the time of the fire. At 
the trial it produced small books showing the actual weight of all 
raw tobacco received and weekly reports sent to the New York 
office from another book which was destroyed, showing the 
number of bales made, with their grades and brands. At the 
time of the fire all the tobacco received had been baled. But 
the weight of the bales (except those actually sold, which were 
the smallest part) were merely estimated. Conceding that the 
iron safe clause did not call for values, but only for grades and 
brands, there was still no inventory made within thirty days from 
the date of the policy, as required “by its first paragraph. At best 
the books produced can only be regarded as conforming to the 
requirements of the second paragraph. We think it an inevits able 
conclusion, although a very hard one, that the plaintiff cannot 
recover. The case is not like Liverpool & London & Globe Ins. 
Co. vs. Kearney (180 U. S., 132), in which it appeared that the 
insured did take an inventory and keep the books required in an 
iron safe, but that in removing them from the safe for the sake 
of their preservation the inventory, without fraud or negligence, 
was lost or left in the safe and destroyed. Mr. Justice Harlan 
said :— 

“Nor do the words ‘or in some secure place not exposed to a 
fire w hich would destroy the house where such business is car- 
ried on’ necessarily mean that the place must be absolutely secure 
against any fire that would destroy such a house. If, in selecting 

Vol. XTT.—100 
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a place in which to keep their books and last inventory, the in- 
‘sured acted in good faith and with such care as prudent men 
ought to exercise under like circumstances, it could not be rea- 
sonably said that the terms of the policy relating to that matter 
were violated. Indeed, upon the facts stated, the plaintiffs were 
under a duty to the insurance company to remove their books 
and inventory from the iron safe and thereby avoid the possi- 
bility of their being destroyed in the fire that was sweeping 
towards their store, provided the circumstances reasonably in- 
dicated that such a course on their part would more certainly 
protect the books and inventory from destruction than to allow 
them to remain in the safe. If they believed, from the circum- 
stances, that the books and inventory would be destroyed by the 
fire if left in the safe, and if, under such circumstances, they 
had not removed them to some other place, and the books or in- 
ventory had been burned while in the safe, the company might 
well have claimed that the inability of the insured to produce 
the books and inventory was the result of design or negligence, 
and precluded any recovery upon the policies. We are of opin- 
ion that the failure to produce the books and inventory referred 
to in the policy means a failure to produce them if they are in 
existence when called for, or if they have been lost or destroyed 
by the fault, negligence or design of the insured. Under: any 
other interpretation of the policies the insured could not re- 
cover if the books and inventory had been stolen or had been 
destroyed in some other manner than by fire, although they had 
been placed ‘in some secure place not exposed to a fire’ that 
would reach the store. If the plaintiffs had the right, under the 
terms of the policy, as undoubtedly they had, to remove their 
books and inventory from the safe to some secure place not ex- 
posed to a fire which might destroy the building in which they 
carried on business, surely it was never contemplated that they 
should lose the benefit of the policies if in so removing their 
books and inventory they were lost or destroyed, they using such 
care on the occasion as a prudent man, acting in good faith, 
would exercise. A literal interpretation of the contracts of in- 
surance might sustain a contrary view, but the law does not re- 
quire such an interpretation. In so holding the court does not 
make for the parties a contract which they did not make for 
themselves. It only interprets the contract so as to do no vio- 
lence to the words used and yet to meet the ends of justice.” 
The judgment is reversed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


HAUSER 
vs. 


NORTH BRITISH & MERCANTILE INS. CO* 


REGULATION—BROKERS—STATUTORY PROVISIONS. 

The business of fire, accident, and life insurance so involve the public 
welfare as to justify its regulation by the Legislature; and Insurance 
Law (Consl. Laws 1909, c. 28) § 50, as amended by Laws I9I12, c. I, 
requiring an insurance broker to obtain a license to do business, so as 
to confine the business to those who complied with the Insurance Law 
and to prevent the practice of rebating on penalty of revocation of the 
license. in so far as the general purpose of the act is concerned, is 
a valid exercise of legislative power. 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


Action by William Hauser against the North British & 
Mercantile Insurance Company. Submission of controversy on 
agreed statement of facts. Judgment for plaintiff according to 
terms of submission. 


Argued before Ingraham, P. J., and McLaughlin, Scott, Mil- 
ler, and Dowling, JJ. 


Witi1AM Hauser, of New York City, for Plaintiff. 

W. H. Van BenscHorreNn, of New York City, for Defendant. 

AuFrED J. TALLEY, of New York City, for Superintendent of 
Insurance. 

AuMmeET R. Larson, of New York City, for Insurance Brokers’ 
Ass'n of New York. 

MILLER, J. 

The plaintiff, as broker, placed insurance with the defendant 
for other persons, and the question involved is whether he is 
entitled to his commissions in view of the fact that his applica- 
tion under section 50 of the Insurance Law (Consol. Laws 1909, 
c. 28), as amended by chapter 1 of the Laws of 1912, to the Su- 
perintendent of Insurance for a certificate of authority to act as 
broker, had been denied on the ground that he did not set forth 
in his application that he was engaged or intended to engage in 
good faith principally in insurance brokerage business, or that 
he intended to conduct such business in connection with a real 
estate agency or a real estate brokerage business. The question 
involved is whether the statute is a valid exercise of the police 
power, as it is plainly an interference with the liberty of the 
citizen to follow a lawful pursuit. 


* Decision rendered, July 11, 1912. 136 N. Y. Supp. rors. 
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The statute, in brief, provides that no agent shall act for an 
underwriter who has not complied with the provisions of the 
Insurance Law; that every agent shall procure a certificate of 
authority from the Superintendent of Insurance; that no under- 
writer shall employ or pay a commission to any agent, unless he 
shall have first procured such certificate of authority; that such 
a certificate may be revoked by the Superintendent of Insurance 
for violation of any provision of the Insurance Law; that no 
agent whose certificate has been revoked shall be entitled to an- 
other for a period of one year after such revocation; and that a 
license fee of $10 where the applicant’s principal place of busi- 
ness is in a city of the first or second class, and of $2 where his 
principal place of business is not in a city of the first or second 
class, shall be paid by the applicant. The statute then provides: 

“Before any broker’s certificate of authority shall be issued 
by the Superintendent of Insurance there must be filed in his 
office a written application for such certificate which must set 
forth (a) the name and address of the applicant, and if the 
applicant be a partnership, the names and addresses of each 
member thereof, and if a corporation, the names and addresses 
of each of its officers; (b) whether any certificate of authority 
as agent or broker has been issued theretofore by the Superin- 
tendent of Insurance to the applicant, and, if the applicant is an 
individual, whether any such certificate has been issued there- 
tofore to any partnership of which he was or is a member, or to 
any corporation of which he was or is an officer, and, if the ap- 
plicant is a partnership, whether such certificate has been issued 
theretofore to any member thereof, and, if the applicant is a 
corporation, whether such certificate has been issued theretofore 
to any person who at the time application is made is an officer of 
such corporation; (c) the business in which the applicant has 
been engaged for the year next preceding the date of the applica 
tion, and, if employed by another, the name or names of each 
employer or employers; (d) that the applicant is engaged or in 
tends to engage, in good faith, principally in the insurance busi- 
ness or that he conducts or intends to conduct such businesss in 
connection with a real estate agency or real estate brokerage busi- 
ness, and is not a salaried employee of any person, partnership, 
association or corporation on whose property or risks he re- 
ceives or expects to receive application for insurance, and does 
not make the application for a certificate of autltority for the 
sole purpose of securing commissions on insurance written on his 
own property or risks. Such application must be signed and 
verified by the applicant, and, if made by a partnership, by each 
member thereof, and if by a corporation, by any proper officer 
thereof.” 

[1] We think that the business of insurance, fire, accident, 
and liability as well as life, so involves the public welfare as to 
justify its regulation by the Legislature, and that the right to 
.egulate the business necessarily involves the right to regulate 
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not only the companies themselves, but the persons through whom 
the business of insurance is transacted. The requirement of a 
license or certificate of authority to do business is one of the most 
efficient means of securing the proper regulation. It seems to 
us that the primary purpose of the statute was to confine the 
business to those who complied with the provisions of the Insur- 
ance Law. It is suggested that one of the principal reasons for 
requiring a license was to prevent the practice of rebating, and 
no doubt that was the purpose of the provision for revocation of 
a license. We think therefore that, in so far as the general pur- 
pose of the act is concerned, it is a valid exercise of legislative 
power. People ex rel. Schwab vs. Grant, 126 N. Y. 473, 27 N. 
FE. 964; People vs. Formosa, 131 N. Y. 478, 30 N. E. 492, 27 
Am. St. Rep. 612; People ex rel. Armstrong vs. Warden of City 
Prison, 183 N. Y. 223, 76 N. EB. 11, 2 L. R. A. (N. S.) 859, 5 
Ann. Cas. 325. 

[2] The requirement, however, that the applicant shall state in 
the application that he “‘is engaged or intends to engage, in good 
faith, principally in the insurance business or that he conducts or 
intends to conduct such business in connection with a real estate 
agency or real estate brokerage business,” presents a different 
question. The power to regulate a business to promote the public 
welfare does not include the right arbitrarily to interfere with or 
to impose unreasonable and oppressive requirements upon the 
conduct of such business. Fisher Co. vs. Woods, 187 N. Y. go, 
79 N. E. 836, 12 L. R. A. (N. S.) 707. It is suggested that the 
provision in question was intended to prevent a person from ob- 
taining a certificate for the purpose of indirectly securing a re- 
bate in the guise of commissions on insurance on his own property. 
Doubtless, said provision would accomplish that purpose; but is 
it reasonably adapted to that end? The requirement that he must 
state that he “is not a salaried employee of any person, partner- 
ship, association or corporation on whose property or risks he 
receives or expects to receive application for insurance, and does 
not make the application for a certificate of authority for the 
sole purpose of securing commissions on insurance written on his 
own property or risks,’ would seem to be more appropriately di- 
rected to accomplish the purpose, and a more direct and simple 
method still would be to provide that no broker or agent should 
receive commissions on insurance on his property or on the prop- 
erty of any person, partnership, association, or corporation of 
which he was a member or employee. Prohibiting an insurance 
agent from engaging in other business merely for the purpose of 
insuring against his seeing rebates under the guise of commis- 
sions on insurance on his own property appears to us altogether 
too far-fetched and unreasonable to be justified. Such a pro- 
hibition is an arbitrary and unreasonable interference with the 
right of the citizen to pursue any lawful calling or business. 


It is next suggested that the business of insurance has become 
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so complicated that an insurance agent will not be competent to 
transact a brokerage business unless he specializes and gives his 
whole attention to it. Of course, that claim has no support in 
reason, and the act was not passed for any such purpose. We 
have been unable to discover any theory to support the provision 
in question, and as none has been suggested which commends it- 
self to our reason, we are forced to conclude that the provision 
is invalid. As was suggested in the case of People vs. Ringe, 
197 N. Y. 143, 90 N. E. 451, 27 L. R. A. (N. S.) 528, 18 
Ann. Cas. 474, which involved a somewhat similar question, we 
cannot refrain from the thought that the particular provision in 
question was conceived and formulated in the interests of those 
engaged in the insurance brokerage business, either alone or in 
connection with a real estate brokerage business, and that the pro- 
motion of the public welfare was so remote that it was not con- 
sidered at all. 

13] The question then arises whether the invalid provision 
may be rejected, and the rest of the act saved. We would have 
no difficulty on that head, if, instead of requiring the statement 
in the application for a certificate, the provision had simply been 
that a person obtaining such a certificate should make that his 
principal business. In that case, the invalid provision could be 
stricken from the act. But the requirement that the statement 
shall be made in the application necessarily implies that the Su- 
perintendent of Insurance shall not issue a certificate except 
upon an application containing the said statements. The act then 
provides in effect that a license must be obtained, and that the 
Superintendent shall not issue it except upon a statement that 
the applicant is engaged or intends to engage principally in the 
insurance business or in that business in connection with a real 
estate brokerage business. As that restriction is thus imposed 
upon the issuance of a certificate, it seems to us to be a necessary 
part of the scheme requiring a certificate at all. For how are 
we able to say whether the Legislature would have required a 
license without imposing that condition upon its issuance? In- 
deed, subdivision “d” is the only condition imposed; the other 
statements required in the application being merely descriptive 
of the applicant. While it is suggested that the Superintendent 
of Insurance should have ignored the invalid provision, and that 
he might be compelled by mandamus to issue a certificate to the 
plaintiff, that argument loses sight of the fact that the Legislature 
authorized him to issue a certificate only upon an application con- 
taining the said statement. It would hardly do to say that an 
administrative officer, acting upon the authority of the Legis- 
lature, should ignore the only condition %mposed upon his action 
on the theory that the Legislature had no power to impose the 
condition, although but for it.the authority itself might not have 
been conferred. 

The plaintiff should have judgment, without costs, according 
to the terms of the stipulation. 





Fire.) Miller vs. Commercial Union Assur. Co., Ltd. 1599 


Ingraham, P. J., and Scott, J., concur. Dowling, J., concurs 
in result. 

McLAvuGHLIN, J. (dissenting. ) 

| am of the opinion that so much of the statute under con- 
sideration (section 50 of the Insurance Law) as requires a per- 
son to have a license from the State Superintendent of Insur- 
ance in order to lawfully engage in the insurance brokerage busi- 
ness is valid and should be sustained. 

So far as the plaintiff’s claim against the defendant is con- 
cerned, the only pertinent inquiry is whether he has obtained a 
license as required by the statute. The submission shows that he 
has not, and therefore he is not entitled to recover. Whether the 
Superintendent of Insurance rightfully or wrongfully refused to 
issue a license to him is a question which ought not here to be 
considered, in view of the fact that the Superintendent of Insur- 
ance is not a party. Had he issued a license under the statute, 
its validity could not be attacked in an action brought by plaintiff 
to recover his commissions, and for the same reason I do not see 
how, in a similar action, his act in refusing a license can be in- 
quired into. 

[I therefore dissent from the prevailing opinion and think the 
defendant should have judgment under the stipulation, without 
costs. 


SUPREME COURT OF WASHINGTON. 


MILLER 
vs. 


COMMERCIAL UNION ASSUR. CO., Limrrep.* 


POLICY—REPUDIATION—ACTION FOR PREMIUM. 


Where, in an action on an automobile policy, defendant claimed that plain- 
tiff had never paid the premium, and sought by a cross-complaint to 
recover the same, and also denied that the policy was in force, such 
claims, though inconsistent, should be considered only to mean that 
defendant claimed the right to have the unpaid premium deducted 
from any judgment in plaintiff's favor, should the court sustain the 
policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) : 


MISREPRESENTATION—WARRANTY. 

Ordinarily, a misrepresentation of the assured will not affect the validity 
of the policy unless it is material to the risk, or by the terms of the 
application and policy had become an affirmative warranty, since, 
where the parties expressly stipulate that a representation shall be re- 


* Decision rendered, Aug. 19, 19012. 125 Pac. Rep. 782. 
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garded as material, it ceases to be 





a representation and becomes a 


warranty. 
(For other cases, see Insurance, Cent. Dig. §§ 548, 560; Dec. Dig. 8§ 255, 
265.) 


WARRANTIES—EFFECT. 


Warranties in insurance are of two kinds; affirmative, relating to and 
warranting the present or past existence of particular facts on the 
exact truth of which the inception of the contract of insurance de 
pends, and if untrue will avoid the policy, and promissory, executory 
in character, warranting that something shall be done or omitted after 
the policy takes effect and during its continuance, which will avoid the 
contract if the thing to be done or omitted be not done or omitted 
as warranted. 


(For other cases, see Insurance, Cent. Dig. §§ 558, 559, 562-566; Dec. Dig 
§ 264.) 


AUTOMOBILE POLICY—WARRANTIES. 


In an application on an automobile fire policy, plaintiff warranted that 
the machine was new when purchased by him, and that it had cost 
him $4,300, both of which statements were false. Held, that such 
statements were not mere representations, but warranties, the falsity 
of which avoided the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 





Department 1. .Appeal from Superior Court, Spokane 
County; J. D. Hinkle, Judge. 

Action by William Miller against the Commercial Union As- 
surance Company, Limited. Judgment for plaintiff, and de- 
fendant appeals. Reversed and remanded, with directions. 





Post, Avery & Hiccrns, for Appellant. 
Curtiss & REMELE, of Spokane, for Respondent. 


Crow, J. 

This action was commenced by William Miller against Com- 
mercial Union Assurance Company, Limited, a corporation, to 
recover upon a fire insurance policy issued on an automobile 
owned by the plaintiff. The trial judge made findings upon 
which judgment in plaintiff’s favor was entered. The defendant 
has appealed. 

The policy was issued on June 25, 1910, and the automobile 
was destroyed by fire on July 5, 1910. Respondent made a 
written application, material portions of which read as follows: 
“To Commercial Union Assurance Company, Limited. * * * 
Insurance is wanted by Wm. Miller for the term of one year 
from June 25,-1910, at noon, until June 25, 1911, at noon, for 
the sum of $2,000 upon the body, machinery and equipment of 
the automobile hereinafter described, which description is hereby 
made a warranty by the applicant. * * * Particulars and de- 
scription of automobile: * * * Original cost to applicant, 
including equipment, $4,300. Present value of automobile $2,- 
600 * * State whether automobile was new or second- 
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hand when purchased by applicant. New. If second-hand, state 
when purchased and give name and address of party from whom 
purchased. * * * State whether the automobile is fully paid 
for. Yes. State whether it is mortgaged or incumbered. No. 
* * * Dated at Spokane, Wash., 6/25, 1910. Wm. Miller, 
Applicant.” Indorsed on the application, under the heading 
“Conditions of Policy,” was the following stipulation, which 
was also contained in the policy: “This entire policy shall be 
void if the insured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof, or if the interest of the in- 
sured in the automobile be not truly stated herein; or in case of 
any fraud or false swearing by the insured touching any matter 
relating to this insurance or the subject thereof, whether before 
or after loss.” The policy recited that: “Commercial Union As- 
surance Company, Limited, of London, England. In. consid- 
eration of fifty and no/100 dollars, to it agreed to be paid by 
the insured hereinafter named, and of the statements made in 
the application for this insurance, which is hereby made a war- 
ranty and a part of this policy, does insure Wm. Miller, for 
the term of one year from the twenty-fifth day of June, 1910, at 
noon, to the twenty-fifth day of June, 1911, at noon, against loss 
or damage to the automobile hereinafter described, its body, ma- 
chinery and equipment, while attached to and forming a part of 


said automobile. To an amount not exceeding two thousand 
and no/100 dollars. * * *” 


Respondent pleaded the issuance of the policy, payment of the 
premium, the destruction of the automobile by fire, respondent’s 
compliance with all terms and conditions of the policy, and ap- 
pellant’s refusal to pay. In its answer appellant alleged that 
the statements of the application became and were a part of the 
policy ; that they were untrue, in that the automobile was not new 
when purchased by respondent; that he was not its owner when 
the application was made; and that it was not free from incum- 
brance, all of which was unknown to appellant but was known 
to respondent. For a counterclaim and cross-complaint the ap- 
pellant pleaded the issuance of the policy; that the premium had 
not been paid, and asked judgment therefor. In his reply re- 
spondent admitted that he made the written application, that its 
statements became and were a part of the policy, and that the 
automobile was not new when purchased by him; but alleged 
that appellant inspected the machine and knew its condition; 
that respondent’s statements were not material to the risk; that 
appellant was not deceived; and that, although respondent at 
the time of making the application owed his vendor $150 on pur- 
chase price, the machine had then been delivered to respondent, 
and no lien existed thereon. Replying to the cross-complaint, 
respondent admitted that he was indebted to appellant for the 
premium, and alleged that, at the time of the preparation of the 
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complaint which was verified by ‘one of his attorneys, he was 
not within the state of Washington, and that his attorneys by mis- 
take alleged the premium had been paid. After the issues were 
completed, appellant moved for judgment on the pleadings for 
the premium and costs. Respondent filed an offer to confess the 
motion, provided the premium should be applied in reduction of 
his claim. Thereupon appellant moved the court for an order 
permitting it to amend its motion for judgment to read as fol- 
lows: “Comes now the defendant in the above-entitled cause 
and moves the court for an order for a judgment on the plead- 
ings that plaintiff take nothing herein and that defendant have 
judgment for its costs.” Upon hearing, all of the motions were 
denied by Hon. E. H. Sullivan, one of the judges of the Superior 
Court. Thereafter the action was called for trial, without a 
jury, before Hon. J. D. Hinkle, another judge of the same court. 
Before any other proceedings were had, appellant’s attorney 
made the following statement and request: ‘There is a thing in 
this case that your honor probably is not in a position to appre- 
ciate at this time. In all these pleadings you will observe that 
Mr. Curtiss [counsel for respondent] consents that we take 
judgment for $40 in this case, and we made a motion for judg- 
ment on the pleadings. That was before Judge Sullivan. Dur- 
ing that argument we made a subsequent motion asking that the 
case be dismissed, although asking for the $40. That is a mat- 
ter of record here. Judge Sullivan, on account of the arguments 
that were made, probably took the view, or expressed himself at 
the time when that second motion was called to his attention, 
that that amended the counterclaim to be in the alternative. Now, 
if there is any doubt in your honor’s mind about that—I have 
been acting on Judge Sullivan’s opinion—if your honor has any 
doubt about that, I will make a motion dismissing that counter- 
claim. * * * In our cross-complaint we ask for $40 due on 
the policy. We want the case dismissed, or else we want the 
$40. In other words, we cannot claim there is $40 due us, and 
at the same time say the policy is void.” Upon objection of re- 
spondent’s counsel, this request to dismiss the counterclaim was 
denied, and the trial proceeded upon the pleadings as drawn. 
The trial judge found the amount of respondent’s loss, deducted 
the premium therefrom, and entered judgment for the remainder. 

[1] Appellant contends that the policy was void by reason of 
the untruthful statements of respondent’s application, that the 
statements were warranties which became a part of the policy, 
and that the trial court erred in not dismissing the action. Re- 
spondent insists that the representations or warranties were im- 
material, that the appellant cannot by its answer declare the 
policy void for the purpose of defeating a recovery, and at the 
same time declare it valid for the purpose of collecting the pre- 
mium, and that appellant has estopped itself from attacking the 
validity of the policy by seeking a recovery of the premium. It 
is apparent that the allegation of the complaint that the premium 
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had been paid, when in fact, as respondent admits, it had not 
been paid, induced appellant to plead its nonpayment. It is fur- 
ther manifest, from the entire record, including appellant’s at- 
tempted correction of its motion and its offer to dismiss the cross- 
complaint, that appellant only desired to have the unpaid premium 
deducted from any judgment in respondent’s favor, should the 
court sustain the policy. If appellant had collected the pre- 
mium, and without tendering or returning it to respondent had 
attempted to avoid the policy, a different question would be pre- 
sented. Respondent has in no manner been misled, as he was not 
paid the premium. While appellant’s pleadings may be some- 
what inconsistent, it is nevertheless apparent that it is not de- 
claring the policy void for the purpose of preventing respond- 
ent’s recovery, while asserting its validity for the purpose of 
collecting the premium. The trial court should have granted the 
motion to dismiss the cross-complaint. Appellant, without col- 
lecting the premium, denied its liability at all times prior to the 
commencement of this action. If the policy was void when the 
action was commenced, no contract then existed, and we cannot 
now hold that a new contract created by estoppel has since come 
into existence. Authorities cited by respondent in support of 
his contention are cases in which premiums had been collected 
from the assured, and in which the insurer questioned the valid- 
ity of the policies while retaining the premiums and without re- 
funding the same. No such facts appear in this action. 

[2] The controlling question on this appeal is whether the 
policy was void by reason of untruthful statements contained in 
respondent’s application. It is undisputed that his statements 
that the auto was new when purchased by him, that it was not a 
second-hand machine, and that it had cost him $4,300, were all 
untrue. There was disputed evidence tending to show that other 
statements were untrue. Ordinarily a misrepresentation of the 
assured will not affect the validity of a policy unless it is ma- 
terial to the risk or, by the terms of the application and policy, 
has become an affirmative warranty. When the parties by the 
terms of their contract expressly stipulate that a representation 
shall be regarded as material, it ceases to be a representation only, 
and becomes a warranty. “Warranties differ fron: representa- 
tions, then, in that falsity of a representation will defeat the con- 
tract only where it is material, as representations are merely 
inducements to the making of the contract, while in case of a 
warranty the statement is made material by the very language of 
the contract, so that a misrepresentation of a matter warranted is 
a breach of the contract itself. Therefore the falsity of a state- 
ment which is made a warranty will avoid the contract without 
regard to whether it can be considered as material in any way to 
the risk or the loss.” 19 Cyc. 683, and cases cited. When a 
policy is issued on the faith of representations of the assured 
as to existing facts, such representations become warranties, 
with the result that, if they be not strictly true as made, the 





1604 Insurance Law Journal Vol. 41. [| Oct., 1912. 


policy without regard to their materiality will not take effect. 
The parties, having agreed upon the materiality of the state- 
ments warranted, are thereafter precluded from questioning 
their materiality. In Hoeland vs. Western Union Life Ins. Co., 
58 Wash. 100, 103, 107 Pac. 866, 867, this court said: ‘The 
rule is that, when a representation made by an applicant for in- 
surance is carried into a contract and expressly made a part of 
it, it becomes a warranty, and its materiality is settled by the 
agreement of the parties. Elliott, Insurance, § 102; White vs. 
Provident Sav. Life Assur. Soc., 163 Mass. 108, 39 N. E. 771 
27 L. R. A. 398; Rice vs. Fidelity & Deposit Co., 103 Fed. 427 
[43 C. C. A. 270]. The difference in legal effect between a war- 
ranty and a representation is that the falsity in a warranty in any 
particular is fatal to a recovery upon the policy. whilst a repre- 
sentation to have that effect must refer to some fact material 
to the insurance, and it must be false or fraudulent. Weigle vs 
Cascade Fire & Marine Ins. Co., 12 Wash. 449, 41 Pac. 54 
Elliott, Insurance, § 114.” 

In Poultry Producers’ Union vs. Williams, 58 Wash. 64, 66 
107 Pac. 1040, 1041 (137 Am. St. Rep. 1041), we said: “A war- 
ranty must be strictly true. Rice vs. Fidelity & Deposit Co., 103 
Fed. 427 [43 C. C. A. 270]. A representation need only be sub- 
stantially true. Missouri, K. & T. Trust Co. vs. German Nat. 
Bank, 77 Fed. 117 [23 C. C. A. 65]. ‘The crucial distinction be- 
tween a representation and a warranty is that the one is not 
and the other is, a part of the contract between the parties, 
and that the truth of the one is not, and the truth of the other is 
a condition precedent to a recovery upon the policy or bond to 
which they relate.’ Rice vs. Fidelity & Deposit Co., supra.’ 

Respondent contended, and the trial court held, that the rep- 
resentations contained in the application, which became war- 
ranties by agreement of the parties, were not material to the 
risk; that they in no way contributed to or caused the loss; and 
that they should not avoid the policy. The difficulty with this 
conclusion is that it ignores the fact that the parties have con- 
tracted and agreed that the representations shall be material, anc 
that if untrue they shall avoid the policy. “One of the very ob- 
jects of the warranty is to preclude all controversy about the 
materiality or immateriality of the statement. ‘The only ques- 
tion is: Has the*warranty been kept? There is no room fot 
construction; no latitude; no equity. If the warranty be a 
statement of facts, it must be literally true; if a stipulation that 
a certain act shall or shall not be done, it must be literally per- 
formed.” 1 May on Insurance (4th Ed.) § 156, p. 310. 

|3] Warranties are of:two kinds, affirmative and promissory 
The former relate to and warrant the present or past existence 
of particular facts, upon the exact truth of which the inception 
of the contract of insurance depends, and if untrue will avoid 
the policy. The latter, which are of an executory character, 
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warrant that something shall be done or omitted after the policy 
takes effect and during its continuance, and will avoid the con- 
tract if the thing to be done or omitted be not done or omitted as 
warranted. 1 May on Insurance (4th Ed.) § 157; 19 Cyc. 708. 
Algase Co. vs. Corporation Royal Exchange, etc., 122 Pac. 986. 

|4] If the warranties now under consideration were of a 
promissory character, such as the warranty before this court in 
Port Blakely Mill Co. vs. Springfield Fire & Marine Ins. Co., 
56 Wash. 681, 106 Pac. 194, 28 L. R. A. (N. S.) 593, a case cited 
by respondent, a different question would be presented; but 
they are affirmative and not of a character to which the rule an- 
nounced in the Port Blakely Mill Co. case may be applied. 
The evidence shows that the representations or affirmative war- 
ranties were untrue, and that respondent knew they were untrue. 
The policy did not take effect, and cannot be enforced. 

Respondent contends: (1) That the application was prepared 
by appellant’s authorized agent; and (2) that appellant in- 
spected the auto before issuing the policy. Without quoting the 
evidence, we state our contention that it fails to sustain either of 
these contentions. 

The judgment is reversed, and the cause remanded, with in- 
structions to dismiss. 

Chadwick, Gose, and Parker, JJ., concur. 


SUPREME COURT OF NEW MEXICO. 


DEARBORN 


us. 


NIAGARA FIRE INS. CO. or City or New York.* 


FIRE INSURANCE—ACTION ON POLICY. 

Evidence examined, and /ield to justify the action of the court in directing 
a verdict for the plaintiff, where motion for a directed verdict was 
made by both parties at the close of the testimony. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


§ 665.) 


MISTAKE IN POLICY—REFORMATION. 

lf the contracting parties to a policy of fire insurance make a mistake in 
the name of the insured, a court of equity, upon proper proof, has 
jurisdiction to reform the contract and correct the mistake. 


(l‘or other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 143.) 


Decision rendered, May 15, 1912. 125 Pac. Rep. 606. Syllabus by 
the Court. 
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Appeal from District Court, Curry County; before Justice W. 
H. Pope. 

Action by J. T. Dearborn against the Niagara Fire Insurance 
Company of the City of New York. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

This action was instituted by the appellee in the court below 
to recover the sum of $2,320.77 on account of a policy of in- 
surance issued by the appellant on the 8th day of March, 1909, 
insuring for a period of sixty days the property described in the 
policy, which property was destroyed by fire on the 29th day of 
April, 1909. ‘The policy was issued in the name of M. Bryant in 
the sum of $4,000. ‘The facts, so far as material, are as follows: 
Appellee was the owner of the lots described in the policy and 
was having a building erected thereon by M. Bryant, the con- 
tractor. The appellee had furnished a large portion of the 
materials to be used in the building, and had paid to the con- 
tractor a portion of the contract price. He applied to the agent 
of the appellant for a policy of insurance, and stated to him: “I 
told him that I wanted to take out a builder’s risk on this building, 
and that I was furnishing some of the material. Bryant was the 
contractor.” Appellee testified that that was all the conversation 
had with the agent at the time he applied for the policy. The 
agent of appellant, who wrote the policy, testified that appellee 
came to his office, and asked him to write $4,000 of builder’s risk 
insurance. He said: “I asked him if ‘I had to write it in his 
name, and he said, ‘Yes,’ and then he said, ‘Well, Bryant was the 
contractor,’ and I said, ‘Well, perhaps I had bettter write it in 
Bryant’s name,’ and that is about all the conversation we had.” 
The same witness, upon cross-examination, was asked the fol- 
lowing questions, and made the following answers: “Q. As a 
matter of fact, Mr. Feagan, at the time of this loss by this fire, 
you thought that Mr. Dearborn’s interest was protected under 
that policy, didn’t your A. I thought it was by being insured in 
the policy; yes, sir. Q. And you thought that all along until the 
adjuster refused . pay it, didn’t you? Yes, sir; I thought it 
was in that way. Then, if you thought all along up to the 
time the adjuster Ps laimed the liability, you must he ive intended 
that at the time you wrote the policy, didn’t you? A. Yes; I 
thought Mr. Bryant was the responsible party by writing the 
policy that way. Q. You thought Mr. Bryant was the responsible 
party, yet you thought Mr. Dearborn’s interest was protected 
under the policy? A. Yes, sir; in an indirect w ay.” The agent, 
after writing the policy, retained it in his office until after the loss. 
The appellee by his complaint sought to have the policy of in- 
surance reformed, so that the appellee’s name appeared therein as 
one of the insured, and to recover judgment for the amount here- 
inbefore set out. The appellant admitted the issuance of the 
policy, but denied that, by inadvertence or mistake of its agent, 
the name of Bryant was inserted, and appellee’s name omitted 
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from the policy, alleged that it had paid to Bryant the loss by him 
sustained, amounting to the sum of $1,679, and that it held his 
receipt therefor. At the close of the testimony the defendant 
moved the court for an instructed verdict, for the reason that the 
evidence failed to sustain the allegations of the complaint; that 
through inadvertence or mistake of its agent the name of M. 
Bryant only was inserted in the policy. At the same time the 
plaintiff moved the court to instruct the jury to return a verdict 
in his favor. The court instructed the jury to return a verdict 
in favor of the plaintiff in the sum of $2,320.77. The verdict 
was returned, and judgment was entered thereon in plaintiff’s 
favor, from which judgment this appeal is taken. 


E. W. Doxsson, of Albuquerque, for Appellant. 

Harry L. Parron and M. C. Spicer, both of Clovis, for 
Appellee. 

Roperts, C. J. (after stating the facts as above. ) 

The appellee having filed a motion to strike the bill of ex- 
ceptions from the files, we will first discuss this motion before 
considering the merits of the case. The motion was based upon 
the ground that the bill of exceptions was not signed and settled 
before the judge who tried the case. The cause was tried be- 
fore Hon. Wm. H. Pope, as judge of the Fifth judicial district, 
under the territorial form of government. Upon the admission 
of New Mexico as a state, Judge Pope was succeeded by Hon. 
John T. McClure as judge of the Fifth judicial district. The bill 
of exceptions was not presented to Judge Pope, and, the time not 
having expired within which the same could be settled and signed, 
the same was presented to and signed by Judge McClure. The 
appellee claims that the territorial Supreme Court, in the case of 
Ross vs. Berry, 120 Pac. 309, held that the bill of exceptions 
should be settled before the judge who tried the case. The facts, 
however, in the case of Ross vs. Berry, supra, were altogether 
different from the facts in the case now before the court. In that 
case the bill of exceptions was not signed by the judge who tried 
the case, or his successor, but was presented to and signed by the 
judge of another district. The matter of making up a bill of 
exceptions and settling the same, and the signing thereof, is reg- 
ulated by statute. 

[1] Section 26 of chapter 57, Session Laws of 1907, provides 
for the settling and signing of a bill of exceptions by “the judge 
or his successor.” Judge McClure being the successor of Judge 
Pope, as judge of said district, properly signed the bill of excep- 
tions. Therefore the motion to strike the bill of exceptions will 
be overruled. 

[2] This brings us to a consideration of the merits of the con- 
troversy. The appellant has assigned numerous grounds of error, 
but we shall consider only the points discussed by the appellant 
in its brief. It insists that the evidence did not justify a ref- 
ormation of the policy, and this requires an examination of the 
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evidence to enable us to determine whether or not there was sub- 
stantial evidence supporting the judgment in this regard. We 
have set out in the statement of facts practically all the evidence 
submitted upon the question of what occurred at the time the ap- 
plication for the insurance policy was made, except the fact that 
the premium on the policy was paid by the appellee, or, rather, 
was charged to the account of the appellee by the agent, who it 
appears was indebted to the appellee, and the agent remitted to 
the company the amount of the premium. The court found, and 
so stated in an opinion rendered at the time of directing the 
verdict, that the evidence showed that there was a mutual mistake 
between the plaintiff and the defendant acting through its agent 
in writing said policy contract. 

The appellant relies largely upon the case of the ‘l'rustees of 
St. Clara Female Academy, etc., vs. Delaware Insurance Co., 93 
Wis. 57, 66 N. W. 1140, for reversal, but, as we read the case, 
the facts in that case and the one now before the court are not 
parallel. There a building was in process of erection by a con- 
tractor under a contract by which the trustees agreed to procure 
insurance to protect the interest of the contractor. The agent 
to whom application was made for the insurance knew nothing 
whatever about the contract. The application for the insurance 
policy was made by Sister Mary Edmond, and she described the 
transaction in respect to the insurance, in substance as follows: 
“IT told Mr. Hobbins I did not understand how insurance was 
taken out on a building in course of erection, and that I left en- 
tirely into his hands to attend to it.” On being asked what was 
said during the interview with the agent in relation to the con- 
tractor and his interest in the building, she answered: “ have no 
recollection of Mr. McAlpine’s |the contractor] name being men- 
tioned.”” The agent stated, upon being asked if it was his in- 
tention when he wrote the policies to protect the interests of all 
the parties: ‘Il could not say that, as I supposed I insured the 
sisters.” he court in its statement of the facts said: “And the 
evidence is clear and decisive that the agent, Hobbins, had not 
been requested by any one to insure McAlpine, or to make him 
a party to the policies for any purpose whatever. The insurance 
was made to the plaintiff as owner, and for a period of three 
years.” The court says, in discussing the law: ‘When it is said 
that a written agreement may be corrected or reformed so as to 
express and carry out the intention of the parties, this must be 
understood as applying to the intention of the parties by reason 
of some mutual agreement made between them, and upon which 
their minds have actually mutually met, and not to some real or 
conjectural intention they may have separately entertained, but 
which never acquired the character of real contractual intention. 
As applied to the present case, it was not enough that McAlpine or 
the plaintiff, or both of them, intended to have the property in- 
sured for them as their interest might appear. It was necessary 
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for them, in order to have the relief demanded, that the defendant 
companies, or their agent, so understood the matter, and under- 
took or agreed to write the insurance accordingly. While it is 
not material what language the parties used to express their 
mutual intent, the court will carry it into effect and reform the 
instrument accordingly.” 

[3] As we view the facts and the doctrine announced in the 
case just considered, we think it supports the action of the lower 
court in the present case. It will be noticed that the court holds 
in that case that it is not material what language the parties use 
to express their mutual intent, but the question is whether their 
minds actually met upon a common understanding or mutual in- 
tent. In the case now before the court, the appellee applied to 
the agent of the appellant for the policy of insurance. He stated 
that he was the owner of the property and was furnishing some 
of the material, and desired insurance, and that Mr. Bryant was 
the contractor. It must be understood that no question as to the 
rights of Mr. Bryant under the policy was before the court for 
consideration, but the sole question was as to the rights of the 
appellee thereunder. The agent who wrote the policy admits that 
the application was made by appellee as stated by him, but says, 
further, that he asked appellee if the policy should be written in 
his name, and he said, “Yes,” but that thereafter the agent sug- 
gested that, as Bryant was the contractor, it should be written 
in his name, to which appellee made no response. But the agent 
for the appellant says that he thought he was protecting Mr. Dear- 
born’s interest under the policy, and that he thought Dearborn’s 
interest was protected all along until the adjuster refused to pay 
it. Another strong circumstances tending to show that it must 
have been the mutual intention of the parties that the insurance 
should protect the interest of the appellee was the fact that he 
paid the premium upon the policy in question. From the facts 
we believe there was substantial evidence which justified the 
lower court in arriving at the conclusion that the name of the 
appellee was omitted from the policy, and that his interests were 
not protected thereunder by the mutual mistake of the parties. 
The law in respect to the effect of such a mistake is well settled 
by the courts. In the case of Snell vs. Insurance Co., 98 U. S. 
85, 25 L. Ed. 52, Mr. Justice Harlan, speaking for the court, says: 
“We have before us a contract from which, by mistake, material 
stipulations have been omitted, whereby the true intent and mean- 
ing of the parties are not fully or accurately expressed. A definite 
concluded agreement as to insurance, which, in point of time, 
preceded the preparation and delivery of the policy, is established 
by the legal and exact evidence, which removes all doubt as to the 
understanding of the parties. In the attempt to reduce the con- 
tract to writing, there has been a mutual mistake, caused chiefly 
by that party who now seeks to limit the insurancé to an interest 
in the property less than that agreed to be insured. The written 
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agreement did not effect that which the parties intended. ‘hat a 
court of equity can afford relief in such a case is, we think, well 
settled by the authorities. In Simpson vs. Vaughn, 2 Atk. 33, 
Lord Hardwicke said that a mistake was ‘a head of equity on 
which the court always relieves.” In Henckle vs. Royal Ex- 
change, 1 Ves. Sen. 318, the bill sought to reform a written policy 
after loss had actually happened upon the ground that it did not 
express the intent of the contracting parties. The same eminent 
judge said: ‘No doubt but this court has jurisdiction to relieve 
in respect of a plain mistake in contracts in writing as well as 
against fraud in contract, so that if reduced to writing contrary 
to the intent of the parties, on proper proof, would be rectified.’ 
In Gillespie vs. Moon, 2 Johns. Ch. (N. Y.) 585, 7 Am. Dec. 
559, Chancellor Kent examined the question both upon principle 
and authority, and said: ‘I have looked into most, if not all, of 
the cases in this branch of equity jurisdiction, and it appears to 
be established, and on great and essential grounds of justice, that 
relief can be had against any deed or contract in writing founded 
in mistake or fraud. The mistake may be shown by parol proof, 
and the relief granted to the injured party, whether he sets up the 
mistake, affirmatively by bill, or as a defense.’ In the same case 
he said: ‘It appears to be the steady language of the English 
chancery for the last seventy years, and of all the compilers of the 
doctrines of that court, that a party may be admitted to show, by 
parol proof, a mistake, as well as fraud, in the execution of a 
deed or other writing.’ And such is the settled law of this court. 
Graves vs. Boston Marine Insurance Co., 2 Cranch, 419, 2 L. 
Ed. 324; Insurance Co. vs. Wilkinson, 13 Wall, 222, 20 L. Ed. 
617; Bradford vs. Union Bank of Tennessee, 13 How. 57, 14 L. 
Ed. 49; Hearne vs. Marine Insurance Co., 20 Wall. 488, 22 L. 
Ed. 395; Equitable Insurance Co. vs. Hearne, 20 Wall. 494, 22 
L. Ed. 398. It would be a serious defect in the jurisdiction of 
courts of equity if they were without the power to grant relief 
against fraud or mutual mistakes in the execution of written 
instruments. Of course, parol proof in all such cases is to be 
received with great caution, and, where the mistake is denied, 
should never be made the foundation of a decree, variant from 
the written contract, except it be of the clearest and most satis- 
factory character.” 


If the contracting parties to the policy of insurance made a 
mistake in the description of the premises, or in the names of the 
insured, a court of equity, upon proper proof, has jurisdiction to 
reform the contract and correct the mistake, as held by the Su- 
preme Court of the state of Illinois in the case of German In- 
surance Co. vs. Gueck, in a case reported and annotated in 130 
Ill. 345, 23 N. E. 112, 6 L. R. A. 835. See, also, 19 Cyc. p. 651, 
and cases cited. From the facts, detailed by the agent of the in- 
surance company, there is no doubt but that the company, through 
its agent, undertook to write an insurance policy that would pro- 
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tect Dearborn’s interest in the property. Dearborn trusted to the 
agent to write such a policy, and the minds of the agent and of 
Dearborn met upon the proposition. It is true Dearborn did not 
direct how the policy should be written, but he acquiesced in the 
statement of the agent that it should be written in Bryant’s name, 
but there was a mutual agreement and understanding that a policy 
of fire insurance should be written that would protect Dearborn’s 
interest in the property. ‘The agent so understood and testified 
that he though Dearborn’s interest was protected until the ad- 
juster came and refused to pay the loss to Dearborn. Why should 
not a court of equity reform the contract of insurance as written 
to conform to the understanding of the parties which it was in- 
tended to express, but which it failed to express by reason of the 
mistake of the parties, as to the law or the facts? If the mistake 
be treated as a mistake of law, still a court of equity would have 
the power to reform the contract so as to express and fulfill the 
manifest intention of the parties to the agreement. Hunt vs. 
Rousmaniere, 1 Peters, 1, 7 L. Ed. 27; 19 Cye. 653. And this is 
sound in principle. 

[4] An insurance agent, not versed in law, and the owner of 
property desiring insurance, enter into an agreement for insur- 
ance. The agent and the party to be insured agree that a certain 
result shall be accomplished, viz., that a policy shall be written by 
the agent which will protect the interest of the party applying 
for the insurance in the property. The premium is paid. A loss 
occurs, and it develops that through a mistake of fact or law, 
which is mutual, the agreement as reduced to writing fails to 
carry out the real contract which the parties sought to enter 
into. Why should not a court of equity reform the contract, so 
that it will conform to the real agreement of the parties, and 
enforce it, where the proof is clear, and there is no doubt of the 
mistake? We think every principle of justice and right demands 
the correction of the mistake and the enforcement of the contract. 
In this case the insurance company, through its agent, attempted 
to write the policy according to the understanding of both parties 
and to effectuate insurance that would. protect Dearborn. Its 
agent and Dearborn thought this had been accomplished, but it 
develops that through a mistake either of fact or law the written 
contract did not express the real agreement of the parties. Under 
the facts, we think the lower court did not err in reforming the 
contract of insurance and rendering judgment for the appellee. 

The cause is therefore affirmed. 

Hanna and Parker, JJ., concur. 
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UNITED STATES DISTRICT COURT. 


D. MARYLAND. 


WOLFE 
vs. 


INTERNATIONAL FIRE INS. CO* 


AGENTS—EMPLOYMENT—RESCISSION BY MUTUAL CON- 
SENT. 

Where plaintiff, who had entered into a contract to act as a general agent 
for defendant insurance company for a term of ten years, through his 
attorneys notified defendant that, owing to its alleged breach of the 
contract, he had concluded to rescind the same and demanded the re 
turn of the consideration he had paid therefor, which notice was ac- 
cepted by defendant, a rescission by mutual consent was effected, not- 
withstanding the fact that plaintiff at the same time demanded dam- 
ages which defendant refused to pay, and plaintiff cannot maintain 
an action in covenant on the contract to recover damages for its 
breach. 


(For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 70.) 
CONTRACTS OF AGENCY—CONSTRUCTION—BREACH. 


A contract by which defendant, a fire insurance company, employed plain- 
tiff as its general agent in two states for a term of ten years with 
the right to appoint all agents under him, his compensation to be a 
percentage of all premiums received from the business done in such 
states, did not deprive defendant of the right to select such business 
as in the judgment of its directors was for its best interest, and give 
plaintiff a vested right to insist that it should do all kinds of business 
that was done by other reputable companies, and an order of the 
directors that plaintiff should cease writing policies on certain kinds 
of risks which had proved unprofitable did not constitute a breach 
of the contract which entitled plaintiff to damages. 


(For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.) 


At Law. Action by Francis E. S. Wolfe against the Inter- 
national Fire Insurance Company. On demurrer to replication. 
Demurrer sustained. 


SLINGLUFF & SLINGLUFF, of Baltimore, Md., for Plaintiff. 
Rircn1E & JANNEy, of Baltimore, Md., for Defendant. 


Rose, D. J. 

The plaintiff sues the defendant for an alleged breach of a 
contract by which the plaintiff became general agent for the de- 
fendant. The plaintiff will be called the “agent,” the defendant 
the “company.” 

The declaration sets forth the agreement in full. By it the 
agent became general agent of the company for the states of 
Maryland and Pennsylvania. In that territory he was | to ap- 


* Decision rendered, May 31, 1912. 197 Fed. Rep. 188. 
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point all agents or sub-agents. His compensation was to be 32% 
per cent on all premiums, less return premiums and reinsurances 
collected for all business written within the territory for account 
of the company. Many of the expenses of the agency were to 
be paid by the agent, others by the company. The agent was 
to give bond for $20,000. 

The contract provided: 

“It is understood and agreed that this contract shall continue 
in force after approval of said bond for ten years from the date 
hereof. * * * It is further agreed that said company re- 
serves the right to cancel this contract if at any time after the 
first year, or any year thereafter, the losses and expenses exceed 
the receipts for two consecutive years.” 

The agent agreed to make certain daily and monthly reports 
and to remit at the time and in the manner prescribed in the 
agreement. This agreement was dated May 31, 1910. The 
agent gave the bond and entered on the discharge of his duties 
under the agreement. 

The declaration alleges that on the 4th of August, 1911, the 
company wrote him that the board of directors, after thoroughly 
analyzing his account and business sent to the company, found 
that the same had produced a very heavy fire loss, and for that 
reason the board had determined to ask him not to send any new 
business or renewals from the date of the receipt of the letter, 
excepting risks of the preferred class. He was directed to de- 
cline all special hazards and outside unprotected risks. The let- 
ter said :- 

“You are familiar with the excess losses which your terri- 
tory has produced, and as a matter for our own protection we 
are forced to demand a more limited classification. You are 
also aware that the company cannot be reasonably expected to 
maintain an agency plant at a state that is producing such ex- 
cessive losses. We desire as far as within our power to minimize 
the losses and ask your hearty co-operation and trust you will 
agree with us and work to attain the end desired.” 

The declaration says that the company thereafter declined to 
accept policies of insurance, whether the class known as new 
business or renewal, written by the agent and forwarded to. the 
company, and from the time of such letter the company wrong- 
fully refused to permit the agent to perform said contract. It 
alleges the readiness and willingness of the agent to have per- 
formed it. It says that the action of the company in refusing 
to accept from the agent the insurance policies, other than risks 
of the preferred class, amounted to a breach of the contract to 
the damage of the agent. 

The company for a first plea said that the contract was by 
mutual agreement rescinded, and set forth in the plea certain 
correspondence which had passed between the agent and the 
company. From this correspondence it appears that the agent, 
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through his attorneys, on the 1oth of August, declined to adinit 
the right of the company to limit in the manner attempted the 
business he might do. He notified the company that until further 
informed he should continue to write business as theretofore. 
On the 23d of August he again wrote through his attorneys. 
These gentlemen said that they had advised the agent that the 
demand to restrict his future business to the preferred class 
and the company’s subsequent refusal to retain imsurance writ- 
ten by the agent for risks other than the preferred class was 
practically a nullification of his contract of agency and entitled 
him to rescind the contract and to demand the return of the con- 
sideration therefor as well as compensation for the losses he has 
sustained. They add :— 

“By reason of this breach of contract by your company in 
manner indicated, Mr. Wolfe has concluded to rescind the same 
and we hereby notify you of his rescisison thereof and demand 
on his behalf a return of the consideration therefor as well as full 
compensation for his expenditures and _ losses.” 

They further say that they had instructed the agent that, ow- 
ing to the breach of contract by the company, he was not to make 
his monthly remittances as agent until the matter was adjusted. 
They added that, in order to minimize the company’s loss as 
much as possible, he would, until further notice, without waiv- 
ing any of his rights, continue to forward such business as may 
be forthcoming until the company could make such other ar- 
rangements as it saw fit to care for the same. 

On the 26th of August the company replied through its at- 
torneys. In that letter they said, “We accept your notice of such 
rescission.” ‘The agent was notified not to write any further 
business. ‘They said that, if the agent did not make his monthly 
remittances as agent in accordance with the terms of the con- 
tract now rescinded by him, suit would be brought upon his 
bond. 

In another letter addressed to the agent and written on the 
same day as the last, viz., August 26, 1911, he was told that the 
company accepted notice of his rescission of the contract “which, 
in acordance with your election, we now treat as terminated.” 

The company’s second plea alleged full performance by it and 
breach by the agent. 

Qn the second plea the agent joined issue, and to the first plea 
he replied that from the correspondence contained in the com- 
pany’s first plea, and from the additional letters reproduced in 
the agent’s replication, it did not appear that there was any joint 
concurrence by the parties to the said contract under which the 
same was by mutual agreement rescinded. These additional 
letters consist of a letter from the agent’s attorneys to the com- 
pany under date of September 8, 1911, in which they demanded 
25,000 damages and loss sustained by the agent by reason of 
breach by the company of its contract with him. $5,000 of this 
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is the amount required of the agent for the purchase of stock in 
the company in order to obtain the general agency. $20,000 was 
the estimated loss of profits on business written and to be writ- 
ten during the life of the contract if it had not been broken. In 
reply to this letter, the company’s attorneys, under date of Sev- 
tember 11, 1911, explained that :— 

“The losses of the company had become so great and were in- 
creasing so rapidly that the officers of the company called to- 
gether the directors from the different part of the state * * * 
to consider what could be done to reduce these losses and pro- 
tect the interests of the company, both of the policyholders and 
the stockholders.” 

The directors— 

“decided that the interests of the company imperatively de- 
manded that steps be taken at once to curtail the losses, and with 
this end in view, and this only, they decided that in those states 
where the business had been unprofitable and where the losses 
had been so great, they would at least for the time being, instruct 
their agents to eliminate the unprofitable business and take only 
such risks as the company might safely carry.” 

They stated that the agent— 

“seemed to take the view that this was an assault upon his con- 
tract, and through you, as we understand the communication, he 
threw up the contract, and the company, through us, accepted 
the resignation and has since then been proceeding on the basis 
of his being no longer a general agent of this company.” 

In reply under date of September 19, 1911, the attorneys for 
the agent write, among other things, that :— 

“The business he handed into your company was such business 
as was done by all insurance companies in the ordinary course 
of insurance business, and that when you cut him down and lim- 
ited him to the character of insurance which you require him 
to take, his business was practically gone, and that he would 
not realize enough from it to pay his office rent, much less the 
many other expenses of the same. From this viewpoint we have 
advised Mr. Wolfe that the action on the part of your company 
was a rescission of the contract, and he accepted the same as a 
rescission and a violation of the terms of the contract which 
would entitle him to substantial damages for such violation.” 
“If we are correct in this view, Mr. Wolfe will be entitled to 
1epayment of the $5,000 consideration and also to such damages 
as he may have sustained, measured by the profits which he might 
have made during the continuance of the agreement.” 

On September 27th the attorneys for the company answered. 
They said, among other things :— 

“If we understand your position, it is that Mr. Wolfe is en- 
titled to a repayment of the consideration which he paid for 
stock in the company; but you do not say whether he still 
owns the stock, nor do you offer to return it to the company. 
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We would like, therefore, to know definitely whether Mr. Wolfe 

still owns this stock, or whether he has disposed of it, and what 
he considers the stock worth. We do not understand that, in any 
event, he would be entitled to receive back the consideration, 
even it he should return, or offer to return, the stock. It was a 
reasonable requirement on the part of the company, in appoint- 
ing its general agents, that they should have a substantial in- 
terest in the company owning stock, and Mr. Wolfe certainly 
could not claim that he could throw up his agency because of a 
real or fancied grievance, and then cancel his stockholding and 
recover back the money he had paid for it.” 

On October 7th the agent’s attorneys answered that they had 
taken it for granted that the proposition-made by them that the 
$5,000 should be reurned to the agent included a return by him 
of the stock. ‘This letter stated that the suit would be brought 
in a few days. 

{1] The company demurred to this replication. It says that 
at the time suit was brought the contract had been rescinded by 
mutual consent. The agreement had so far ceased to exist that 
no action could be maintained upon it. The agent denies that 
what passed between the parties amounted to a rescission. He 
does not question that he in so many words told the company 
that he had elected to rescind the contract and the company ex- 
pressly said that it accepted such rescission. He does claim, 
however, that all that in fact happened was that he offered to 
rescind upon terms, that the company could not accept the offer 
otherwise than upon such terms, and that it never did assent to 
the latter. If so, the rescission never became effective. ‘The 
contract still remained in force. The correspondence does not 
suggest that the agent thought that, in telling the company that 
he had elected to rescind, he supposed he was making it an offer. 
Quite clearly he conceived himself to be exercising a legal right 
which, under the circumstances as he saw them, was absolute. 
Having so elected, he made demand upon the company for those 
things to which in consequence of his choice he felt he had be- 
come entitled. The company in effect replied: ‘We assent to 
your rescission of the contract. We do not think that your view 
of what follows from such action is in all respects correct.” If 
he had chosen, the agent might thereupon have safely acted upon 
the assumption that the contract was at an end. The company 
would not have been heard to say, “We did not assent to your 
rescission of the contract because we expressed our nonconcur- 
rence in your understanding of the legal consequences which it 
entailed.” 

It is true that the words “rescind” and “annul” are often 
loosely used. 

Sometimes the party claims the right to rescind or annul a 
contract when he means nothing more than to say that he con- 
siders himself released from any further obligation of per- 
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formance on his part, reserving to himself, however, the right 
to recover damages for the breaches committed by the other 
party. United States vs. O’Brien, 220 U. S. 327, 31 Sup. Ct. 
406, 55 L. Ed. 481. 

It will not always be either fair or reasonable to deduce seri- 
ous legal consequences from the mere employment of such words. 
The circumstances under which they were used and the inter- 
pretation which the party using them put upon them at the time, 
as shown by the connection in which he used them, should be 
taken into account. In what sense were they used in the cor- 
respondence between the parties? At the time the correspond- 
ence began, the agent thought that the company had broken its 
contract. If that were so, he had a right, if he would, to treat 
the contract as still alive, and to sue for the damages he had suf- 
fered by its breach. He was not required to do so. He might, 
if he preferred, rescind it. If he did the latter, he could demand 
back the consideration he had paid, repayment of money laid out 
by him, and compensation upon a quantum meruit for the 
services he had rendered. If he elected to treat the contract as 
in force by suing for damages for its breach, he could not ask 
for the return of the consideration he had paid. The measure of 
damages for the breach of a contract is the amount which would 
put the injured party in the same position as he would have 
been had the contract been performed. He who recovers such 
damages is in theory of law placed in the same situation he 
would have been had no breach occurred. To give him back, in 
addition, the consideration he had paid to induce the other party 
to enter into the contract, would be to give him all the benefit of 
the contract while relieving him from all its burdens. 

In the same sentence in which the agent’s attorneys notified 
the company that he had “concluded to rescind” the contract, 
they demanded “on his behalf a return of the consideration 
therefor as well as full compensation for his expenditures and 
losses.” The return of the consideration was something to 
which he was in no wise entitled if the contract was to continue 
in force, even to the limited extent that damages for its breach 
could be recovered. At no stage of the correspondence did he 
abandon his claim for the return of the original consideration. 
It is true in his later letters he asked not only to be paid back 
the consideration for the contract, but to be given damages for 
its breach. His insistence that he was entitled to get back the 
consideration proves that he was still asserting that the con- 
tract had been ended. 

It must be borne in mind that this correspondence was con- 
ducted on his behalf by his attorneys. It was not a case in which 
a layman used technical words without comprehending their 
legal import. 

There is no longer any doubt in Maryland that a contract un- 
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der seal may be rescinded by mutual assent, although that as- 
sent be by parol. Herzog vs. Sawyer, 61 Md. 344. 

This action is in covenant. If the contract sued on has been 
by mutual consent rescinded, as from the correspondence it ap- 
pears that it has been, the suit cannot be maintained. It follows 
that for this reason the defendant’s demurrer should be sustained. 


[2] The demurrer mounts up to the first fault in pleading. 
In this case it raises an issue which cuts even deeper than the one 
already considered. Was the refusal of the company to write 
any more risks in Maryland and Pennsylvania except those of 
the preferred class a breach of the contract sued on? If it was 
not, the agent has no cause of action against it upon such con- 
tract. 


From the correspondence made a part of the pleadings, it 
appears that the agent claims that he was induced to invest 
$5,000 in the stock of the company and to enter into the con- 
tract sued on by representations as to the character and extent 
of the business the company proposed to do in Maryland and 
Pennsylvania. What rights, if any, such representations, if made, 
would give him against the company, need not be here consid- 
ered. Nor in this case can the court properly inquire whether 
the company’s acquiescence in his express desire to rescind the 
contract does not give him a right to demand that he shall be 
restored to the position in which he was before the contract was 
made, and this irrespective of whether the company had or had 
not broken it. 

In the case at bar the agent seeks damages for breach of the 
contract, and he seeks nothing else. He says that by the con- 
tract the company made him its general agent for Maryland 
and Pennsylvania. No limitations were put by that agreement 
upon his powers. He contends that the company thereby bound 
itself to permit him to transact all kinds of business which a 
well-conducted fire insurance company operating in the states 
named ordinarily and habitually does. In particular he claims 
that the company bargained that he might solicit and write poli- 
cies upon all that great mass of property which does not con- 
stitute what is technically known as a “preferred risk.”” The con- 
tract by its terms was to last for ten years, unless, in the event 
that for two consecutive years the losses and expenses had ex- 
ceeded the receipts, the company elected to cancel the contract. 
He says that it is upon business other than that of the preferred 
class that the substantial profits of a general agent are earned. 
When the company told him that he must not write policies on 
any property not of that class, it made the agency valueless to 
him. When the company, without his consent and against his 
protest, put him under such a prohibition, he contends it broke 
the contract. He argues that the express provision for its 
termination on certain contingencies which could not transpire 
until at least two years had elapsed from the making of the con- 
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tract, shows that the company could not end the contract before 
the two years were up, nor afterwards except under the condi- 
tions provided for in the contract. There can be no question 
that the parties intended that the contract should last for ter 
vears probably—for two years certainly. 

But to what did the contract bind them? The company says 
that its agreement was that the agent was to be its general agent 
through whom it must for a period of ten years do all the busi- 
ness it was able to do and saw fit to do in the states of Mary- 
land and Pennsylvania. During that time it could have no 
other agent than the plaintiff and his employees in those states, 
or either of them; but it reserved to itself the right to deter- 
mine from time to time the kind, character, and extent of the 
business, if any, it would do in that territory. The agent says 
such a construction would be unreasonable because it would 
make the contract worthless to him. Would it? It was not a 
bargain which would necessarily be unattractive to a general 
agent. An exerienced and capable insurance man is not likely 
to want to be general agent for a fire insurance company unless 
he thinks it is likely to be so managed and conducted as to gain 
and hold the confidence of the public. If he thinks otherwise, 
he will not readily put $5,000 of his money into its stock. The 
company will not continue to stand well with the community 
unless its losses are kept within a reasonable percentage of its 
receipts. An agent will not doubt that, so long as the company 
can make money by doing business, it will want to do all the 
business it can get to do. He cannot afford to become its agent 
at all unless he supposes that it will prove successful and suc- 
cessful in his territory. If it does succeed there it will be as 
eager as he to push the business it must do through him. For 
ten years he will share whatever measure of prosperity it en- 
joys as a consequence of the business originating in his territory. 
During that time it must given him 32% per cent of all the pre- 
miums it collects from business there done. 


Put in another way: It is worth while to have the exclusive 
right for ten years to represent in two populous and wealthy 
states a fire insurance company doing a profitable business in 
them. It is worth nothing, and in the long run less than noth- 
ing, to represent a company which is not successful. From this 
point of view there will be nothing strange in an agent making 
an agreement which secured him nothing more than the right 
to do in those states for the company whatever business it from 
time to time saw fit to do in them. The agent, however, puts a 
different construction upon the contract sued on. He says that 
it binds the company for ten years, unless sooner terminated 
according to its terms, to insure all kinds of property which 
other well-conducted fire insurance companies are in the habit 
of insuring. He says the company must continue to do so even 
when in the judgment of its officers and directors such a course 
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will be contrary to its best interests and to those of its stock- 
holders and policyholders. He claims that by the contract he 
has obtained a vested right during his life to write policies upon 
all kinds of property not of an extrahazardous nature, and to 
get his commissions therefor. He relies on Stirling vs. Wait- 
land, 5 Gest & Smith, 840; Life Association of America vs. 
Ferrill, 60 Ga. 414; Macgregor vs. Union Life, 121 Fed. 496, 
57 C. C. A. 613 (C. C. A. 8th Circuit); Newcomb vs. Im- 
perial Ins. Co. (C. C.) 51 Fed. 725; Stowell vs. Mfgrs., 61 
App. Div. 58, 70 N. Y. Supp. 80; Seipel vs. Inter. Life Ins., 84 
Pa. 47. 

It will serve no good purpose to review these cases in detail. 
Some of them can be readily distinguished from that at bar; 
some of them cannot. Other cases of greater authority take the 
opposite view. ‘The interests of policyholders and stockholders 
require that an insurance company shall reserve to its officers 
and directors the right to determine from time to time, as con- 
ditions change, what risks the company should assume. The 
presumption at least is that it will not surrender this power for 
long periods of years to one who is neither an officer nor a di- 
rector, to one who may never have been a stockholder, or, if he 
has ever been, may at any time cease to be. Such a person may 
be so situated that his immediate income may be of more mo- 
ment to him than either the success of the company or his own 
permanent prosperity as its agent. Such a bargain would seem 
to be unwise. For the purposes of this case it is not necessary 
to say or suggest that it is so far contrary to public policy that 
it would be unenforceable even when there could be no question 
that it had been made. All that need be said is obvious enough. 
He who claims that such an agreement has been made must be 
able to point: to some language which is susceptible of no other 
reasonable interpretation. It will not be lightly presumed that 
the directors of an insurance company will so hamper their lib- 
erty of action. This is the view taken in Pellett vs. Manufac- 
turers’ & Merchants’ Ins. Co., 104 Fed. 502, 43 C. C. A. 669 
(C. C. A. 7th Circuit); Kansas Union Life Ins. Co. vs. Bur- 
man, 141 Fed. 849, 73 C. C. A. 69 (C. C. A. 8th Circuit) ; 
Moore vs. Security Trust & Life Ins. Co., 168 Fed. 496, 93 C. C. 
A. 052 (C. C. A. 8th Circuit) ; In re English & Scotch Marine Ins. 
Co., Law Reports 5 Chancery Appeals, 739. It may be now 
taken as the settled doctrine of the higher Federal Courts. It 
should govern this case. 

The poi narr. discloses no cause of action. Defendant’s 
demurrer must be sustained. 
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COURT OF APPEALS OF ALABAMA. 


LIVERPOOL & LONDON & GLOBE INS. CO. 
vs. 


LAVINE.* 


FIRE INSURANCE—STIPULATIONS—CONSTRUCTION. 


A stipulation in a fire policy, that it shall be void if the risk be increased 
by any means within the knowledge of insured, does not, standing 
alone, include an increase of risk by the acts of persons with whom 
insured has no connection and over whom he has no control, and 
refers only to any physical condition making the risk more hazardous. 


(For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.) 


FIRE INSURANCE—CONDITIONS—CONSTRUCTION. 

Conditions in a fire insurance policy are not extended by implication to 
matters not clearly within the conditions according to the usual and 
ordinary meaning of the words used. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
§ 146.) 

FIRE INSURANCE—CONTRACTS—VALIDITY. 

A stipulation in a fire policy that it shall be void if, with the knowledge 
of insured, foreclosure proceedings be commenced or notice given of 
a sale of any property covered by his policy by virtue of any mort- 
gage, is valid. 

(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


FIRE INSURANCE--CONTRACTS—CONSTRUCTION. 

The court will construe a fire policy and give such effect to the language 
used as the parties intended. 

(For i cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. 


FIRE INSURANCE—“‘INCREASING RISK.” 


The mere fact of the commencement of proceedings by a mortgagee to 
foreclose a mortgage on property covered by a fire policy does not, 
as a matter of law, substantially “increase the risk” within a stipu- 
lation in the policy that it shall be void if the risk be increased 
by any means within the knowledge of insured. 


(For other cases, see Insurance, Cent. Dig. §$§ 842-846; Dec. Dig. § 333.) 


Appeal from Circuit Court, Houston County; H. A. Pearce, 
Judge. ‘ 

Action by Meyer Lavine against the Liverpool & London & 
Globe Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Epsy & Farmer, of Dothan, for Appellant. 
R. D. CrawForp, of Dothan, for Appellee. 


* Decision rendered, June 4, 1912. 59 South. Rep. 336. 
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PELHAM, J. 

The suit being on an insurance policy for loss or injury oc 
casioned by fire, the defendant company set up in special pleas 
together with other defenses, certain stipulations or clauses in the 
policy, and averred that the policy was void, or had become void, 
because, with the knowledge of the insured, foreclosure proceed 
ings had been commenced, by virtue of a mortgage on the prop- 
erty, before the loss occurred. Plea No. 3 is as follows: “This 
defendant says that this suit is based upon a policy of insurance 
issued by the defendant to the plaintiff on a certain house in the 
town of Opp, Alabama, and that in said policy it is provided that 
said policy shall be void if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale 
of any property covered by this policy by virtue of any mortgage 
or deed of trust. And plaintiff avers that, at the time the said 
house was destroyed by fire, there was a mortgage upon said 
house to one J. T. Spears, and with the knowledge of the plain- 
tiff foreclosure proceedings had been commenced or notice given 
of sale of the said io covered by this policy by virtue of said 
mortgage to said J. T. Spears.” Plea No. 4 is as follows: “And 
now comes the defendant in the foregoing cause and says + thee it 
is not liable on the policy of insurance sued on in this case, be- 
cause before the said policy of insurance was issued to the plain- 
tiff one Rubenstein, from whom plaintiff had bought the said 
house destroyed by fire, had made and delivered to one J. T. 
Spears a mortgage upon said house for the sum of $1,000, and 
the said mortgage at the time said house was destroyed by fire 
was a valid and legal outstanding mortgage on said house; that 
there is a stipulation or clause in said policy of insurance to the 
effect that the said policy shall be void or become void if the risk 
be increased by any means within the knowledge of the insured. 
And the defendant avers that the risk under said policy was 
increased on account of the fact that the said mortgage from 
Rubenstein to said Spears was being foreclosed at the time the 
said fire occurred, and proceedings to foreclose same had begun 
at the time the said house was destroyed by fire. And defend- 
ant avers that the plaintiff had knowledge of the said mortgage as 
being outstanding against said house, and that said proceedings 
to foreclose had begun when said fire occurred.” The court over- 
ruled the plaintiff's demurrers to the third plea and sustained 
demurrers to the fourth plea. The ruling of the court in sustain- 
mg demurrers to the fourth plea is assigned as error. 


[1] Under the third plea the defendant had the full benefit of 
the special stipulation in the policy whereby in plain and un- 
ambiguous terms it was invalidated if foreclosure proceedings 
were commenced with the knowledge of the insured. The gen- 
eral stipulation set up in the fourth plea, to the effect that the pol- 
icy was to become void if the risk should be increased by any 
means within the knowledge of the insured, could not be taken, 
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standing alone as a stipulation in the contract of insurance, to 
cover the matter of a foreclosure proceeding, for, unless expressly 
so provided in the policy, an increase of risk by the act of per- 
sons with whom the assured had no connection that would make 
him responsible for their acts, and over whom the assured had 
no control, would not avoid the policy, as the insured could defeat 
such a defense by showing that he was not a party to the increase 
of risk and that there was no stipulation in the policy making 
him responsible for such acts of third persons. 

[2] “Conditions in a policy will not be extended by implica- 
tion to cover matters not clearly and unmistakably within the 
meaning of the condition according to the usual and ordinary 
meaning of the words used. The insurer has a right to ingraft 
any lawful condition he sees fit upon the policy ; but he must do 
so by the use of terms that leave no doubt as to the extent and 
purport of the condition, and will receive no aid from forced in- 
ferences.” I Wood on Fire Insurance, p. 587, § 249. 

[3,4] The validity and wisdom of such a provision in fire in- 
surance policies as is set up in the third plea is not doubted. Such 
a stipulation has universally been held to be valid by the courts 
in practically all of the states; but to say that the court was in 
error in sustaining demurrer to the fourth plea would in effect 
be holding as a matter of law that the general clause avoiding the 
policy because of the risk being increased by any means v within the 
knowledge of the insured had reference to and included the acts 
of third parties for which he was not responsible and over whom 
the insured had no control, without having specifically contracted 
with reference to the acts of such third parties. It would also 
be holding as a matter of law that this act, if done by third parties, 
would constitute such a material increase in the risk as to inval- 
idate the policy without a special stipulation in the contract to that 
effect, for, if we construe the stipulation or clause in plea 4 as 
an independent condition standing alone without regard to the 
clause set up in plea 3, this is the effect; and if we construe it in 
connection with the ‘special stipulation set up in the third plea, 
and consider that the policy contains such a special clause, then 
overruling the demurrers to the fourth plea would be error with- 
out injury, as the defendant would have the benefit of this de- 
fense under the third plea. 


[5] Considering the fourth plea alone, and the averments therein 
contained as to the general stipulation in the contract of insurance, 
and the sufficiency of these allegations as tested by demurrer, we 
do not construe the general clause invalidating the policy because 
of any increased risk to embrace or have reference to the act of 
a third party commencing mortgage foreclosure proceedings. The 
company has a right to make its own contract, and specify the 
terms and conditions upon which it will take the risk, and it is for 
the court to construe the contract and give such effect to the 
language used as the parties evidently intended. If the provision 
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set up in the third plea is embodied in the contract, the defendant 
gets the benefit of it as a defense under that plea; and it could 
hardly be said under any reasonable rule of construction that the 
same contract would contain a special stipulation, and also a 
separate and distinct general clause having reference to and cover- 
ing identically the same thing. If there is no stipulation, as set 
out in the third plea, contained in the contract, or we construe 
the general clause set up in the fourth plea as an independent con- 
dition without reference to the contract containing the other stipu- 
lation, and give to the language used in the general clause the 
meaning and effect evidently intended by the parties, then we do 
not think the plain, ordinary meaning of the words used has ref- 
erence to or includes such an increased risk as set up in the fourth 
plea, but refers rather in a general way to any physical condition 
that would make the risk more hazardous. 

[6] Then, too, in the absence of an express stipulation to that 
effect in the contract (policy), it could hardly be said that the 
mere fact of the commencement of foreclosure proceedings"by a 
third party would, as a matter of law, constitute such a material 
or substantial increase in the risk as to avoid the contract of in- 
surance, under a clause having reference generally to any increase 
in the risk. Whether the clause was sufficient to avoid the policy 
being a question of law, to put the court in error for sustaining 
demurrers to the plea the clause or terms of the policy under 
which the defendant claimed the policy to be void should have 
been set out in the plea. Cont. Ins. Co. vs. Parkes, 142 Ala. 650, 
39 South. 204. ; 

The appellant’s counsel cite and rely upon the case of Kelly & 
Co. vs. St. Paul Fire & Marine Ins. Co., 56 Fla. 456, 47 South. 
742, 16 Ann. Cas. 654. The plea under consideration in that case 
set up a specific stipulation contained in the policy, whereby it 
was expressly agreed that the policy should become void if fore- 
closure proceedings should be commenced with the knowledge of 
the assured, and what was said by the court in that case had 
reference to such a clause. The statement in the opinion of the 
Florida case (Kelly & Co. vs. St. Paul Fire & Marine Ins. Co., 
supra) with reference to such a special stipulation being ‘‘a wise 
and proper safeguard to the insurer against the greatly increased 
risk consequent upon circumstances provided against therein,” 
we are inclined to agree with; but this was said in connection with 
the policy containing such a special stipulation and in passing on 
a plea setting it up, and does not militate against what we have 
said, or the propositions of law applicable to the case at bar as 
stated above. 

We do not consider that the court erred in sustaining the de- 
murrers to the fourth plea, and the case will be affirmed. 

Affirmed. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


BENANTI 
VS. 


DELAWARE INS. CO* 


BURDEN OF PROOF—CONDITION SUBSEQUENT—FRAUD. 

Since statements by the insured subsequent to the issuance of the policy 
concerning the value of the property insured and the amount of loss 
were made to comply with a condition subsequent, the burden was 
upon the insurer to prove their falsity. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 
§ 049. 


BURDEN OF PROOF—CONDITION PRECEDENT. 
Since repre sentation as to title, made prior to the issuance of an insurance 


policy, is a condition precedent to the risk, the burden of establishing 
its truth is on the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§$ 646.) 

PROOF REQUIRED. 

The insured makes out a prima facie case and sustains the burden rest- 
ing upon him in respect to conditions not specifically put in issue, 
by proof of his interest, the issuance of the policy, the loss, and his 
compliance with the proofs of loss; but, if any conditions precedent 


are specifically put in issue, he must introduce any further evidence 
necessary to sustain the burden of proof as to them. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

ACTION TO RECOVER—ESTOPPEL. 

The insurer’s retention of a premium with knowledge of the falsity 
of insured’s statement as to the title of the property insured, where 


such knowledge is not acquired until after the loss, will not estop 
the insurer from denying liability and the validity of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Superior Court, New London County; Gardiner 
Greene, Judge. 

Action by Ciro Benanti against the Delaware Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Error, 
and new trial ordered. 


JoserH W. TurtLe, of Hartford, for Appellant. 
C. Hapiar Huu, of New London, for Appellee. 


WHEELER, J. 
The answer sets up that the policy provided: “This entire policy 
shall be void if the insured has concealed or misrepresented in 
Decision rendered, July 26, 1912. 8&4 Atl. Rep. too. 
Vol. XLI.—102. 





1626 Insurance Law Journal Vol. 41. [Oct., 1912. 


writing or otherwise, any material fact or circumstance concerning 
this insurance, or the subject thereof, or if the interest of the 
insured in the property be not truly stated therein, or in case of 
any fraud or false swearing by the insured touching any matter 
relating to this insurance, or the subject thereof, whether before 
or after the loss.”” And that “this entire policy * * * shall 
be void * * * if the interest of the insured be other than un- 
conditional and sole ownership.” And that the plaintiff both be- 
fore and after the loss falsely stated the value of the stock which 
was the subject of the loss, and made other false statements as 
to the amount of the loss, all of which statements were known by 
the plaintiff to be false. And that the plaintiff did not truly state 
his interest when the insurance was effected; on the contrary, he 
stated that he was the sole and exclusive owner of the property 
insured when he had a partner who, as such, had a part ownership 
in the property insured. 

[1] The defendant complains of the charge of the court that the 
issue of false statements made subsequent to the issuance of the 
policy concerning the value of the property insured and _ the 
amount of the loss was an affirmative defense raised by the de- 
fendants upon whom rested the burden of proving it. The de- 
fendant insists that, as the burden of proving compliance with 
the terms and conditions of the policy was on the plaintiff, he 
assumed the burden of this issue as one of the terms of the policy. 
This stipulation was a condition subsequent, a breach of which 
is a defense. It is no part of an insured’s duty to negative a 
condition subsequent. ‘The authorities are practically agreed in 
holding that the burden of proving the fraud is on the insurer. 
“It is expressly provided that, if there appear any fraud or false 
swearing, the insured shall forfeit all claim under the policy. It 
is believed that an averment, that the plaintiff had practiced no 
fraud nor swore falsely, would sound rather oddly in the ears of 
a special pleader.” Lounsbury vs. Protection Ins. Co., 8 Conn. 
459, 467, 21 Am. Dec. 686; Jones Mfg. Co. vs. Manufacturers’ 
M. Fire Ins. Co., 8 Cush. (Mass.) 82, 54 Am. Dec. 742; Moody 
vs. Ins. Co., 52 Ohio St. 12, 38 N. E. torr, 26 L. R. A. 313, 49 
Am. St. Rep. 699; Shaeffer vs. Anchor M. F. Ins. Co., 113 lowa, 
652, 656, 85 N. W. 985; Friedman Co. vs. Atlas Ins. Co., 133 
Mich. 212, 94 N. W. 757; Slocovich vs. Ins. Co., 108 N. Y. 56, 
14 N. E. 802; Western Assur. Co. vs. Mohlman, 83 Fed. 811, 28 
C. C. A. 157, 40 L. R. A. 561; Briefs on Insurance, 3 Cooley, § 
151; Briefs on Insurance, 4 Cooley, §§ 3424, 3432, and cases 
cited. 

[2,3] Another error assigned is the instruction that under the 
circumstances of this case there was no-burden of proof on the 
plaintiff as to the charge of his misstatement of his title. The 
representation as to title was made prior to the issuance of the 
policy and was a condition precedent to the attaching of the risk. 
As to all conditions precedent the plaintiff sustains the burden 
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of proof. Hennessy vs. Metropolitan Life Ins. Co., 74 Conn. 
699, 52 Atl. 490; Vincent vs. Mutual Reserve Fund Life Ass’n, 

Conn. 281, 287, 58 Atl. 963. Because of the practical in- 
convenience of compelling proof of all of the conditions precedent 
in a policy of insurance, the plaintiff under our rule may, upon 
proof of his interest, the issuance of the policy to him, the loss 
and compliance with the proofs of loss, rest upon the legal pre- 
sumption that these conditions are prima facie, established and the 
case made out. Thereupon the defendant may offer its proof of 
the several breaches which it may have pleaded, and these the 
plaintiff may in turn rebut. This burden of proof never shifts. 
Upon the whole evidence it is where it was at the beginning, upon 
the plaintiff, to prove his compliance with the terms and condi- 
tions precedent of the policy. The plaintiff sustains this burden 
as to the conditions not specifically put in issue by the defense 
by proof of his interest, the issuance of the policy to him, the 
loss, and his compliance with the proofs of loss; as to those put 
in issue by the defense he sustains the burden by proof as in any 
case. The trial court, in effect, so instructed the jury. In so 
doing it followed our practice and our settled rule. Hennessy 
vs. Metropolitan Life Ins. Co., supra; Vincent vs. Mutual Reserve 
Life Ass’n, supra. 

[4] But the court in this connection further instructed the 
jury: “Both the charges as to title * * * relate to the al- 
leged defectiveness of the title * * * at the inception of the 
policy, and, if proved, make the policy void from the beginning. 
* * * Tf the plaintiff had no protection under the policy, the 
defendants had no right to the premium of $19.08. The defend- 
ants might, of course, take the premium in ignorance of the fact 
which made the policy void, and no doubt did so take it; but, 
when they obtained such information as led them to believe that 
they had a right to call the policy void from the beginning, they 
were put to a choice between, on the one hand, returning, or at 
least tendering, the premium back to the plaintiff, and calling the 
policy void, and, on the other hand, keeping the premium and 
waiving the claim of voidness. In this case they have kept the 
premium and waived the claim of original voidness of the policy. 
* * * There is therefore no burden of proof on the plaintiff 
as to the conditions to be performed by him.” 


Had the defendant retained the premium prior to the loss and 
after it knew the breaches of these conditions, it would have 
waived the right to avoid the policy through them. 

The risk of the policy upon breach of this condition precedent 
never attached. It might have been given life by being adopted 
or ratified prior to the loss; after that event, it could not be. 

A waiver or an estoppel predicated upon facts subsequent to the 
loss could not prejudice the rights of the plaintiff under the 
policy. Hence, if, the knowledge of the breach came to the in- 
surer after the loss, its retention of the premium after such 
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knowledge did not prejudice the plaintiff’s rights and therefore 
can furnish no foundation for a waiver or estoppel. 

There is nothing in the record to suggest that this insurer knew 
that this insured had misrepresented his title; on the contrary, so 
far as appears, that knowledge came to the insurer after the loss 
and after the claim made upon it for the loss and in the progress 
of its investigation of the claim. 

The receipt and retention of the premium with full knowledge 
of the situation must be treated as a waiver or an estoppel in 
pais. Hoxie vs. Home Ins. Co., 32 Conn. 21, 85 Am. Dec. 240; 
Hennessy vs. Metropolitan Life Ins. Co., supra; Buffalo Forge 
Co vs. Mutual Security Co., 83 Conn. 393, 400, 76 Atl. 995; 
h-enard vs. Society of St. Jean Baptiste, 63 Conn. 171, 27 Atl. 
1115. 

“But if, as is probable, they first knew of it (the facts of the 
waiver) after a claim was made upon them for the sum insured, 
then the retention of the money while investigating the case, and 
pending litigation, could not be regarded as any evidence of a 
waiver or as constituting an estoppel.”” Lewis vs. Phoenix Mutual 
Ins. Co., 44 Conn. 72, 91; Georgia Home Ins. Co. vs. Rosenfeld 
et al., 95 a 358, 37 C. C. A. 96; Allen vs. Vermont Mutual Fire 
Ins. Co., 12 Vt. 367; Parsons Rich. & Co., 97 Minn. 98, 106 N. 
W. Pag Ann. C Cas. 1144; Richards on Ins. p. 173, § 135; Cooley, 

3riefs on Ins., vol. 3, $ 2694. 


The trial judge was in error in instructing the jury that the 


receipt and retention of the premium waived the right of the 
defendant to claim that the policy was void by reason of the 
sured acted in good faith and with such care as prudent men 
of proof on the plaintiff as to this condition. 

But the court further instructed the jury that the “defendant's 
counsel have stated in court that they do not claim that the policy 
was void when issued,” and the contention is that the court’s con- 
clusion as to the burden of proof rested not only upon its holding 
that there had been a waiver, but also upon the admission that it 
did not contest the issue of misrepresentation of title. 

We do not think that the defendant made the admission which 
this language is assumed to carry, nor that it intended to make 
any such admission. 

The issue of misrepresentation of title was plainly raised in the 
answer, the finding shows it was one of the strongly contested 
issues of the evidence, and that it was distinctly presented in the 
defendant's request to charge. 

It is apparent that the court relied for its statement that the 
defendant had by its admission waived the issue of misrepresenta- 
tion of title upon a sentence found in a memorandum on certain 
claims of law other than misrepresentation of title which the 
plaintiff filed with the court at its request during the argument. 
The memorandum itself begins: “The defendant defends this ac- 
tion upon a policy of fire insurance issued by it upon the fol- 
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lowing grounds: First. ‘That the defendant insured -Benanti 
while the property for which indemnity is sought belonged to the 
copartnership.” The so-called “admission” appears in a later 
part of the memorandum which was confined to a discussion of 
the second ground, viz., fraud in the presentation of his claim. 

We do not think, in view of these considerations, it can be said, 
in justice to the defendant, that it intended to waive this de- 
fense. Its argument as presented in its memorandum was some- 
what contradictory and not altogether clear; but a consideration 
of it in its entirety must satisfy that the defendant did not intend 
to and did not abandon this defense. The court adequately and 
correctly instructed the jury on the question of value and loss 
as made by the plaintiff in statements and in proof of loss. 

[5] Error cannot be predicated upon the refusal of the court 
to charge the jury that whether a certain exhibit was signed in 
blank or after the body of the instrument was a material fact 
in the case. Whether the court should express its opinion upon 
such a question was within its discretion. 

The charge that the testimony of Virgo should be considered 
as bearing upon the credibility of his testimony to the case was 
unexceptionable. 

The only other errors pursued in argument are outside of the 
assignments of errors, or else not properly raised. 

There is error, and a new trial is ordered. In this opinion the 
other Judges concurred. 


SUPREME COURT OF COLORADO. 


BRITISH AMERICAN ASSUR. CO. 
vs. 
COLORADO & S. RY. CO. 


-FIRE INSURANCE—PAYMENT OF LOSS—SUBROGATION. 
Where an insurance company pays a loss caused by a fire set by a rail- 
road company in the operation of its road, and under the statutes 
the railroad company is absolutely liable for loss of property by fire 
set in the operation of its road, the insurance company is entitled 
under the doctrine of subrogation to the rights of the owner, and 
it may recover from the railroad company the amount paid by it or 
the policy; statutory liability of a railroad company being based on 
the theory of indemnity or security. 
(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 
* Decision rendered, May 6, 1912. Rehearing denied, July 1, 1912. 125 
Pac. Rep. 508. 
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SUBROGATION ON PAYMENT OF LOSS—STATUTES—AP- 
PLICABILITY. 

Sess. Laws 1903, p. 404, providing that the liability imposed on every 
railroad company for damages by fire set by the operation of its road 
shall not pass by assignment or subrogation to any insurance com- 
pany issuing a policy on property destroyed by fire, is not applicable 
to a policy issued prior to the passage of the act, and stipulating for 
subrogation; otherwise, the statute will take away a right accruing 
under a prior contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec 
Dig. § 606.) 


SUBROGATION ON PAYMENT OF LOSS—CONTRACTS—STAT 
UTES—APPLICABILITY—“ACCRUED.” 

Where a fire policy, stipulating that insurer should be subrogated to the 
extent of any payment to all right of recovery by insured for loss 
resulting from fire caused by the act of another, was issued prior to 
Sess.:Laws 1903, p. 404, providing that the liability imposed on rail- 
road companies for damages by fire caused by the operation of their 
roads shall not pass by assignment or subrogation to any insurance 
company issuing a policy on the property, but not affecting any right 
which has “accrued,” the mere fact that a fire occurred after the 
passage of the act did not prevent the insurance company paying a 
loss. from insisting on its right to be subrogated to the rights of the 
owner against the railroad company, causing the fire; the right ac- 
cruing by virtue of the contract, and the word “accrued” meaning 
any right that has arisen. 

(For other cases, see Insurance, Cent. Dig. 8§ 1504-1511, 1514-1516; Dec 
Dig. § 606.) 


(For other definitions, see Words and Phrases, vol. t, pp. 101-103.) 


En Banc. Error to District Court, City and County of Den- 
ver; Booth M. Malone, Judge. 

Action by the British American Assurance Company against 
the Colorado & Southern Railway Company. There was a judg- 
ment of dismissal, and plaintiff brings error. Reversed and re- 
manded. 


S. G. WinuraMs, of Denver, for Plaintiff in Error. 
FE. E. Wurrtep, of Denver, for Defendant in Error. 


GARRIGUES, J. 

Action by the British American Assurance Company against 
the Colorado & Southern Railway Company to recover the 
amount of a fire loss paid by the former to Alvin Maul. The 
first cause of action states that Maul was the owner of certain 
buildings and personal property of the value of $4,310.40, lo- 
cated adjacent to the track and right of way of the railway com- 
pany; that September 7, 1902, the insurance company insured 
the property against loss from fire for three years in the sum 
of $1,800; that March 2, 1904, a locomotive of the railway com- 
pany caused and set out a fire which totally destroyed the prop- 
erty; that the policy of insurance contained the following clause: 
“If this company shall claim that the fire was caused by the act 
or neglect of any person or corporation, private or municipal, 
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this company shall, on payment of the loss, be subrogated to the 
extent of said payment to all right of recovery by the insured for 
the loss resulting therefrom, and said right shall be assigned to 
this company on receiving said payment’—that the insurance 
company on demand paid Maul $1,800 on account of the loss; 
that Maul assigned to it all his right against the railway com- 
pany to the extent and amount of the insurance so paid; that, 
after the insurance company had paid the loss, the railway com- 
pany, with full knowledge of that fact, settled with Maul on 
account of the fire for the amount of his loss in excess of the 
insurance so paid, but refuses to pay either Maul or the insur- 
ance company any portion of the $1,800. The second cause of 
action is identical with the first, except it is alleged the railway 
company negligently caused and set out the fire. Defendant de- 
murred to the complaint upon three grounds: First, that the 
assignment and subrogation sought to be enforced is prohibited 
by the act of 1903; second, defect in parties plaintiff, and split- 
ting up the cause of action; third, that the complaint does not 
state facts sufficient to constitute a cause of action. The de- 
murrer was sustained, and judgment entered dismissing the 
action. 

In 1874 the Legislature passed the following act: ‘That every 
railroad corporation operating its line of road or any part there- 
of within this state, shall be liable for all damages by fire that is 
set out or caused by operating any such line or road or any part 
thereof, and such damages may be recovered by the party dam- 
aged by the proper action in any court of competent jurisdic- 
tion; provided, the said action be brought by the party injured 
within three years next after the said “damage shall have been 
inflicted or caused.” General Laws 1877, p. 740, § 2237. In 
1887 the act was amended to read: “Every railroad corporation 
operating its line of road, or any part thereof, shall be liable for 
all damages by fire, that is set out or caused by operating any 
such line of road or any part thereof, and such damages may 
be recovered by the party damaged by the proper action, in any 
court of competent jurisdiction; * * * Provided the said 
action be brought by the party injured within three years next 
after it accrues.” Session Laws 1887, p. 368. 

In 1903 an act was passed entitled :— 

“An act to provide a liability against railroad companies for 
damages caused by fire, and to repeal all acts and parts of 
acts in conflict therewith. 

“Section 1. Every railroad company operating its line of road, 
or any part thereof, within this state shall be liable for all dam- 
ages by fires that are set out or caused by operating any such 
line of road, or any part, thereof, in this state, whether negli- 
gently or otherwise; and such damages may be recovered by the 
party damaged, by the proper action, in any court of competent 
jurisdiction: Provided, the said action be brought by the party 
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injured within two years next ensuing after it accrues; and 
provided further, that the liability herein imposed shall inure 
solely in favor of the owner or mortgagee of the property so 
damaged or destroyed by fire; and the same shall not pass by 
assignment or subrogation to any insurance company that has 
written a policy thereon: Provided, that nothing in this act 
shall be held to apply to or in any manner affect any right which 
has accrued prior to the passage hereof or any cause of suit now 
pending. 

“Sec. 2. All acts and parts of acts in conflict with this act are 
hereby repealed.” 

Session Laws 1903, p. 404. 

[1] 2. Maul’s loss was paid in full; a portion by the plaintiff, 
the balance by the defendant. He has no further right or interest 
in the claim against the railway company. When it settled with 
him, it narrowed the transaction down to the right of the insur- 
ance company to recover against it. The statute provides that 
suits shall be brought in the name of the real party in interest, 
and the parties here are the only ones now having any interest 
in the transaction. The railway company protected itself 
against more than one suit when it paid all Maul’s loss except the 
insurance. This is not a splitting up of Maul’s right against the 
railway company, because there is but one item remaining to be 
determined, and that is the right of the insurance company to 
recover from the railway company, and it is therefore impos- 
sible to split the cause of action. All liability of the railway 
company to Maul on account of the fire has been settled. Liv- 
erpool Steam Co. vs. Insurance Co., 129 U. S. 397, 9 Sup. Ct. 
469, 32 L. Ed. 788; St. Louis Ry. Co. vs. Insurance Co., 139 
U. S. 235, 11 Sup. Ct. 554, 35 L. Ed. 154; Marine Insurance 
Co. vs. St. Louis Co. (C. C.) 41 Fed. 643; Norwich Insurance 
Society vs. Standard Oil Co., 59 Fed. 984, 8 C. C. A. 433; Fair- 
grieve vs. Marine Co., 94 Fed. 686, 37 C. C. A. 190; Swarthout 
vs. Ry. Co., 49 Wis. 625, 6 N. W. 314; Insurance Co. vs. Rail- 
way Co., 73 N. Y. 399, 29 Am. Rep. 171; C. B. & Q. Ry. Co. vs. 
German Ins. Co., 2 Kan. App. 395, 42 Pac. 594; Hustisford Ins. 
Co. vs. C. M. & St. P. Ry. Co., 66 Wis. 58, 28 N. W. 64; Hart- 
ford Ins. Co. vs. Wabash Ry. Co., 74 Mo. App. 106; A., T. & 
S. F. Co. vs. Home, Ins. Co., 59 Kan. 432, 53 Pac. 459. 

[2] 3. The statute of 1903 provides that every railroad 
company shall be liable for all damage by fire set out or caused 
by the operation of its road, whether negligent or otherwise. 
The ancient common law held one liable for all damages by fire 
set out or caused by him, and the statute imposing absolute lia- 
bility for such damages is said to be declaratory of this ancient 
common law of England. But according to modern* common 
law as interpreted by our American courts, in the absence of a 
statute imposing absolute liability, negligence is the gist of the 
action. U. P. Ry. Co. vs. De Busk, 12 Colo. 299, 20 Pac. 752, 3 
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L. R. A. 350, 13 Am. St. Rep. 221. The Session Laws of 1874 
and 1887 provide that every railway company shall be liable for 
all damages by fire set out or caused by the operation of its road. 
The corresponding portion of the act of 1903 is identical, except 
that it contains the additional clause, “whether negligent or other- 
wise.” Our statute for more than thirty years has continuously, 
without change, imposed upon railroad companies absolute lia- 
bility for all damages from fire set out in the operation of their 
roads, whether negligence entered into the cause or not, and the 
only question to be determined in cases of this character was, 
Did the railway company set out or cause the fire in the operation 
of its road? If so, the answer has always been the same, 
namely, that it was liable. The liability clause in the act of 1903 
only re-enacts the pre-existing liability. The railway company 
since the first statute has always been liable, whether the fire was 
caused by negligence or not, and the additional phrase, “whether 
negligent or otherwise,’ does not change the status of the rail- 
way company in relation to the owner in the least. The statutes 
eliminate all adjectives and differences as to the origin of the 
fire, and exact but one condition; that is, that the fire was set 
out or caused by the operation of the road. In this respect the 
act of 1903 is no different from the former acts. If the fire 
originated in the operation of the road, it makes no difference 
how it otherwise occurred, the company is liable. 

[3] 4. The statute is intended to provide an indemnity to 
owners against loss from fire caused by the operation of rail- 
roads. It was enacted to settle upon whom the loss should fall, 
and, because of the peculiar manner in which railway companies 
use this dangerous element, it casts the responsibility of employ- 
ing iton them. The law when this insurance contract was writ- 
ten made the indemnity of the railway company primary, and 
that of the insurance company secondary. In other words, the 
owner held two sureties, each indemnifying him against loss, 
one based on a statute, the other on contract, in which the statu- 
tory security was primary and the indemnity of the insurance 
company secondary. The owner could resort to either or both. 
If the insurance company was compelled to pay the loss, it was 
entitled under the doctrine of subrogation to the primary secur- 
ity held by the owner and could recover from the railway com- 
pany any insurance paid on the loss. It is admitted this was the 
law as to fires negligently set out; but it is contended the doc- 
trine does not apply to liability based on the statute. We fail to 
find where such a distinction is recognized. As we have said, 
the statutory liability of the railway company is based on the 
theory of indemnity or security. If the insurance company pays 
the loss, it is entitled to whatever primary security was held by 
the owner, and this includes all the liability of the railway com- 
pany to the owner. Lumber Co. vs. D. & R. G. Ry. Co., 
Colo. App. 277, 68 Pac. 670; 2 Biddle on Insurance, § 1281; 
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Harris on subrogation, §§ 13, 606; Sheldon on Subrogation, 
§§ 11, 230; Hart vs. Railway Co., 13 Metc. (Mass.) 100, 46 
Am. Dec. 719. 

[4] 5. In consideration for the insurance, Maul promised to 
assign to the insurance company his right against the railway 
company to the extent of any loss paid by it, so that the insur- 
ance company should, to that amount, be subrogated to his right 
against the railway company. He assigned to the insurance com- 
pany in accordance with the agreement, his claim to the extent 
of $1,800, and this suit depends on that assignment, the legality 
of which turns on the contractual right for assignment and sub- 
rogation. The act of 1903, passed after the contract was made, 
and before the fire, contains a clause which provides that the 
liability of the railway company shall inure solely in favor of 
the owner of the property, and shall not pass by assignment or 
subrogation to any insurance company having written a policy 
thereon. This statute further provides that nothing therein shall 
be held to apply to, or in any manner affect, any right which 
shall accrue prior to the passage of the act. The question under 
consideration is, treating the anti-subrogating act of 1903 as 
constitutional, but not so deciding, Is this contract of insurance 
eliminated from the operation of the statute? After careful 
study and investigation, we have reached the conclusion that 
it is, and for four reasons: First, it impairs the obligation of 
the contract by taking away and destroying security held by the 
insurance company under the contract for assignment and sub- 
rogation; second, it is retrospective in its operation; third, the 
right arose or accrued at the time the contract of insurance was 
made, and it is expressly exempt from the operation of the 
statute ; fourth, without the exempting clause, and with no con- 
stitutional inhibition, the statute, nevertheless, will be construed 
prospectively and not retrospectively, unless the contrary intent 
clearly appears. 

6. Article 1, § 10, par. 1, of the Federal Constitution provides ? 
“No state shall * * * passany * * * law impairing the 
obligation of contracts.” Article 2, § 11, of the state Constitution 
provides: “No law impairing the obligation of contracts, or 
retrospective in its operation, * * *_ shall be passed by the 
General Assembly.” When the insurance company contracted 
to insure his property, Maul agreed, as a part of the considera- 
tion entering into the contract, in the event it paid a loss from 
fire caused by the operation of a railroad, that he would to the 
extent of the loss paid assign his right against the railway com- 
pany to the insurance company. This promise, like the pre- 
mium, was a valuable consideration entering into the contract. 
The agreement is an express contract based in part upon Maul’s 
promise to make the assignment. That was one of the condi- 
tions upon which the policy was issued. There is a direct con- 
flict between the contract, which provides that Maul’s right 
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against the railway company shall pass by assignment to the 
insurance company, and the statute, which provides that it shall 
not. The purpose of the act is not to change the liability of the 
railway company to Maul; but to destroy the right of the owner 
to assign to the insurance company any liability of the railway 
company. The liability of the railway company to Maul depends 
on the law at the time of the fire, but the right to recover on an 
assignment of that liability depends on the law as it existed when 
the contract for the assignment of the right was made. The as- 
signment was contracted for, and the contractual right for the 
assignment arose between the parties, or accrued, at the time 
the agreement was entered into. When the insurance was paid, 
and the assignment taken, it was the exercise of a right reaching 
back to the date of the contract; that is, the right existed from 
the time of the execution of the contract, but the assignment was 
not made until the loss was paid. There was a vested right, from 
the date of the contract, to have something upon the happening 
of a contingency, and any statute destroying that right impairs 
the obligation of the contract. The contractual liability of the 
insurance company was to indemnify Maul against loss from 
fire, and Maul’s contract for assignment was security for the in- 
demnity. To destroy the security upon which reliance was 
placed, and which entered into the consideration for the policy 
of insurance, would impair the obligation of the contract. Rob- 
inson vs. Magee, 9 Cal. 81, 70 Am. Dec. 638; Atlantic Trust Co. 
vs. The Vigilancia, 73 Fed. 452, 19 C. C. A. 528. 

[5] 7.In Denver, South Park Railway Co. vs. Woodward, 4 
Colo. 167, and later in Perry vs. Denver, 27 Colo. 95, 59 Pac. 747, 
this court, in speaking of retrospective legislation, said: “Every 
statute which takes away or impairs vested rights acquired un- 
der existing laws, or creates a new obligation, imposes a new 
duty, or attaches a new liability, in respect to transactions or 
considerations already past, must be deemed retrospective. If 
we apply the anti-subrogating act to this policy of insurance, we 
take away a right which accrued under a contract against which 
there was no law at the time when the contract was made. It 
would also create a different obligation than that upon which 
the insurance was written, and attach a new and different lia- 
bility to the transaction. If the statute is permitted to defeat 
the right of assignment, it destroys the right to enforce the 
agreement made by the parties, and to that extent changes the 
obligation of the contract; therefore, the act is not applicable, 
and the contract of insurance is excluded from its operation on 
account of the constitutional inhibition.” 


[6] 8. The Legislature expressly excluded from the opera- 
tion of the statute past transactions of this character by declar- 
ing that nothing in the act should be held to apply to, or in any 
manner affect, any right which had accrued prior to the passage 
of the act. It is claimed, however, that no right accrued under 
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the contract for assignment before the passage of the act, be- 
cause there had been no fire, no loss paid, no assignment, and 
consequently no vested right accrued prior to the passage of 
the act. With this we do not agree. The insurance company 
possessed the right to demand an assignment whenever a certain 
contingency, which might happen, did actually occur. It was 
the making of the contract which conferred that right to demand 
the assignment when the contingency arose. The right accrued 
by virtue of a contract promising to make an assignment at 
some future time upon the happening of the contingency. The 
word “accrued” is employed in different ways. It was evidently 
the intent of the Legislature to use it here in its ordinary sense, 
which would mean any right that had arisen; that is, was in 
existence before the passage of the act. In Barnes vs. Allen, 
1 Brown’s Chancery Reports, 168, it is said: “Contingent or 
executory interests may be as completely vested as if they were 
in possession.” The statute itself bars the operation of the 
act upon any accrued right existing under the contract of in- 
surance at the time the act was passed. The contractual right 
for assignment was coextensive with the contract of insurance, 
and the right accrued when the policy was written. A lawful 
contract based on a valuable consideration for the delivery of a 
thing in the future, upon the happening of an event which may 
occur, is an accrued right within the ordinary and common 
meaning of the word. 

[7] 9. Without any constitutional restriction, and in the ab- 
sence of any statute expressly excluding its application to ac- 
crued rights, the act should be construed prospectively, so as not 
to affect the legal character of past transactions, unless the in- 
tention so to do is unequivocally expressed by the Legislature. 
Endlich on Interpretation of Statutes, §§ 271, 272, 273; Mc- 
Master vs. State of New York, 103 N. Y. 554, 9 N. E. 313; 
Bridgewater Bank vs. Copeland, 7 Allen (Mass.) 140; Davidson 
vs. Gaston, 16 Minn. 238 (Gil. 202); Aurora Turnpike Co. vs. 
Holthouse, 7 Ind. 59; Plumb vs. Sawyer, 21 Conn. 351. 

Counsel have given much time to arguing the question of the 
constitutionality of the anti-subrogating clause; but a decision 
of that matter is unnecessary to the determination of this case, 
and we express no opinion upon it. 

Reversed and remanded. 

Campbell, C. J., not participating. 
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SUPREME COURT OF NEW YORK. 
TriaAL TERM, Erte Counry. 


POINT GRATIOT SAND & GRAVEL CO. 
vs. 


HARTFORD‘ FIRE INS. CO? 


MARINE POLICY—“UNCONDITIONAL AND SOLE OWNER- 
SHEP.” 

Where, prior to the writing of a policy on a tug, plaintiff, the insured, 
contracted in writing to sell the tug to C., in consideration of $500 
paid and a note for $2,300 given by C., payable on or before May 1, 
1910, agreeing to give C. immediate possession of the tug, and a clear 
bill of sale covering the purchase on payment of the note, which was 
thereafter extended, C. being in possession at the time the insurance 
was effected, and at the time of the loss, the contract was in part 
executed; and hence plaintiff had not “unconditional and sole owner- 
ship” of the property, as required by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7154, 7155.) 


MARINE POLICY—ATTACHING RISK—WAIVER. 

Where a policy providing that the entire policy, unless otherwise provided 
by agreement indorsed thereon, should be void if the interest of the 
insured be other than unconditional and sole ownership, and under 
such clause the insurance never attached because at the time it was 
effected insured had not such ownership, owing to a partially ex- 
ecuted contract for the sale thereof to another, and the policy also 
provided that the insurer should not be held to waive any provision 
by any requirement, act, or proceeding on its part relating to the ap- 
praisal or to any examination therein provided or, the fact that, after 
proofs of loss had been submitted and amended, the adjuster ac- 
knowledged their receipt and demanded an examination of one of the 
officers of plaintiff company and requested that he appear at the 
office of the insurer’s attorneys for examination, which he did, and 
after the examination was completed the adjuster stated that he had 
no further questions, there was no waiver of the condition requiring 
unconditional and sole ownership of the property. 


(For other cases, see Insurance, Cent. Dig. §$ 1071-1077; Dec. Dig. § 396.) 
° / . 


Action by the Point Gratiot Sand & Gravel Company against 
the Hartford Fire Insurance Company. Judgment for defendant. 


Waite & Stan ey, for Plaintiff. 
Porrer & Porter, for Defendant. 
WHEELER, J. 
This action is brought to recover upon a policy of fire insur- 
ance. On the 20th of September, 1910, the defendant insurance 
company issued to the plaintiff its policy of insurance, whereby it 
insured the plaintiff against loss by fire to the steam tug Warnick. 


136 N. Y. Supp. 877. 
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On the 22d of December, 1910, the tug was totally destroyed by 
fire, and this action is brought to recover upon the policy. 

The defendant contests its liability on the ground that at the 
time the policy was issued the plaintiff was not the unconditional! 
and sole owner of the property insured, and the policy under its 
terms was therefore void. The policy in question is of the stand- 
ard form, and contained this provision, viz. :— 

“This entire policy, unless otherwise provided by agreement 
endorsed herein or added thereto, shall be void * * *. if the 
interest of the insured be other than unconditional and sole 
ownership. is 

The evidence shows that on the 12th day of July, 1909, prior to 
the writing of the policy in question, the plaintiff entered into the 
following written agreement with Benjamin L. Cowles 

“This agreement, made this 12th day of July, 1909, by and 
between the Point Gratiot Sand & Gravel Co., of Dunkirk, N. 
Y., party of the first part, and Benjamin L. Cowles, of Buffalo. 
N. Y., party of the second part witnesseth: That the party of 
the first part hereby agrees to sell to the party of the second part 
the tug Warnick under the following conditions: In consideration 
of the sum of five hundred ($500.00) dollars in hand paid and 
a certain note for twenty-three hundred ($2,300.00) dollars, given 
by the party of the second part to the party of the first part and 
payable on or before the 1st day of May, 1910, the party of the 
first part hereby agrees to give immediate possession of the said 
vessel to the purchaser and a clear bill of sale covering the pur- 
chase of the said vessel upon payment of the said note May first. 
1910. 

“T Signed] The Point Gratiot Sand and Gravel Co. 
“By John Weiss, Treasurer. [L. S.] 
“Benjamin L.. Cowles.” 

In pursuance of the terms of this agreement, possession of the 
tug was given the purchaser, Cowles, and he was in possession and 
control of it at the time of the fire. May 10, 1910, the following ° 
words were added to the agreement : 

“May toth, 1910, this agreement to be in force until all notes 
are paid.” 

At the time the policy was issued there remained unpaid on the 
purchase price of the tug a balance of $1,300, and at the time of 
the fire a balance of $800, represented by outstanding notes of 
Cowles. No bill of sale of the tug was ever given, the record 
title of the vessel remaining in the plaintiff under its enrollment 
in the United States custom house at Dunkirk, N. Y. 

[1] The question, therefore, is sharply presented whether the 
interest of the assured is other than that of “unconditional and 
sole ownership.” We are of the opinion that the plaintiff’s in- 
terest was not that of “unconditional and sole ownership.” The 
contract of sale was not a purely executory contract, but in part 
at least executed. Possession and dominion of the tug had been 
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delivered to the purchaser. It is true the written evidence of the 
purchaser’s title had not been delivered, and was not to be de- 
livered until the entire purchase price of the tug had been paid. 
Nevertheless, we think it plain the plaintiff could not have sold 
and conveyed a good title to the tug to a third party. Had it 
undertaken to have given a bill of sale of the vessel to another, 
and such purchaser had demanded possession of the tug from 
Cowles by virtue of the bill, Cowles could have successfully as- 
serted his prior rights as purchaser under his agreement with 
the plaintiff. Cowles was the equitable owner of the property, 
and the plaintiff only had a general vendor’s lien on the property 
for any unpaid balance of the purchase price, fortified by the pos- 
session of the record title, which was not to be delivered until 
the entire purchase price had been paid. If default were made 
in paying the purchase price, the seller could only enforce its 
vendor’s lien by a foreclosure and sale of the property in question 
for the purpose of satisfying any unpaid balance owing. ‘The de- 
struction of the tug while in Cowles’s possession, either by fire 
or by the hazards of navigation, was at the risk of Cowles, and 
did not relieve him from the obligation to pay for the boat pur- 
suant to his agreement with the plaintiff. If possession had been 
retained by the seller and the agreement had been to deliver upon 
payment of the purchase price, and the boat had been destroyed 
while still in the possession of the vendor, then a different ques- 
tion would have been presented, and doubtless the loss would have 
been the loss of the seller, because the seller would then have been 
unable to fulfill his agreement to deliver, and the purchaser 
would have been absolved from the duty of making further 
payment. 

We have analyzed the contract between the plaintiff and Cowles 
in relation to the sale of the tug Warnick for the purpose of as- 
certaining the respective rights and interests of those parties in 
the property insured. In view of the relations and rights of the 
vendor and vendee in the tug in question, we are forced to the 
conclusion that the interest of the Point Gratiot Sand & Gravel 
Company was not that. of “unconditional and sole ownership” 
within the meaning of the policy. In this conclusion we are 
supported by ample authority. 


In the case of Pelton vs. Westchester Fire Insurance Co., 77 
N. Y. 605, a policy of insurance was issued to one Brown with 
loss, if any, payable to the plaintiff, “as collateral, as his interest 
may appear.” The contract of insurance provided that, if the 
interest of the assured was any other than the entire unconditional 
and sole ownership of the premises, it must be so represented to 
said company, or that the said policy should be void. Brown held 
under a contract of sale of the insured premises and was in pos- 
session, but still owed a part of the purchase price. The court 
held that in equity Brown was the owner, and had not misrep- 
resented the fact when he stated to the insurance company, when 
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he made application for the policy, that he owned the premises 
See, also, Sewell vs. Underhill, 197 N. Y. 171, 90 N. E. 430, 
L. R. A. (N. S.) 233, 134 Am. St. Rep. 863, 18 Ann. Cas. 795; 
Baldwin vs. McGrath, 41 Misc. Rep. 40, 83 N. Y. Supp. 582. 

In the case of Brighton Beach Racing Association vs. Home 
Insurance Co., 113 App. Div. 728, 99 N. Y. Supp. 219, affirmed in 
189 N.Y. 526, 82 N.E. 1124, the plaintiff, as assignee of one Dunne, 
sought to recover a fire loss on a policy of insurance upon prop 
erty owned in fee simple at the time the policy was issued by 
Dunne, who was the party assured. The policy was in standard 
form, and contained the provision that :- 

“This entire policy, unless otherwise provided by agreement en- 
dorsed hereon or added hereto, shall be void * * * if any 
change other than death of the insured takes place in the in- 
terest, title possession of the subject of insurance,” etc. 

Dunne entered into an executory contract of sale of a portion of 
the property, upon which one or more of the insured buildings 
stood. The contract gave the purchaser the right to the posses- 
sion of the property sold, and the purchaser’s assignee went into 
possession of the property. It was held that the purchaser took 
“title” within the meaning of the insurance policy, and the plain- 
tiff, not being the sole and unconditional owner, was not entitled 
to recover upon it. 


In this connection it should be noted that the court said that 
the word “interest,” as used in the policy of insurance, is “broader 
and more comprehensive than the word ‘title’; it embraces both 
legal and equitable rights’”—<citing Southern Cotton Oil Co. vs. 
Prudential Fire Ass’n, 78 Hun, 373, 29 N. Y. Supp. 128. 

In Sewell vs. Home Ins. Co., 131 App. Div. 131, 115 N. Y. 
Supp. 345, a vendee was in physical possession of premises when 
he made the contract to purchase, and remained in possession up 
to the time of the fire. His occupancy was that of vendee under 
his contract. The vendor took out the policy of insurance. It 
was held, following the previous case, that such change avoided 
the policy, and there could be no recovery thereon. 

[2] We therefore reach the conclusion that there can be no 
recovery under the terms of the policy unless the defendant has 
in some way waived its rights, and this brings the court to the 
consideration of the further questions raised in this case. The 
plaintiff contends that, even assuming that by its terms the policy 
is to be deemed void for the reasons stated in the foregoing por- 
tion of the opinion, nevertheless the insurance company has waived 
the benefit of the condition, and the plaintiff is entitled to recover. 

The facts on which the plaintiff predicates a claim of waiver 
of the conditions on the part of the defendant are substantially 
these: After the tug had been burned, and before proofs of loss 
had been prepared, Mr. Weiss, secretary and treasurer of the 
plaintiff, was called on the telephone by Mr. E. T. Hitchcock, 
who informed him that he had been appointed by the insurance 
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company to adjust the loss on the tug, and asked Mr. Weiss to 
call at his office on the following day. This conversation over the 
telephone was had on January Ist, and on January 2d Mr. Weiss 
went to the office of Mr. Hitchcock in the Chamber of Commerce 
Building, and while there told him that the Point Gratiot Sand 
& Gravel Company had agreed to sell the tug to Benjamin L. 
Cowles, and to give him a bill of sale when the whole of the 
purchase price was paid, and Mr. Weiss thereupon exhibited to 
Mr. Hitchcock the agreement in question, which is Exhibit No. 1: 
Mr. Hitchcock inquired whether the plaintiff had ever executed 
a bill of sale, and was informed that it had not, and Mr. Hitch- 
cock thereupon told Mr. Weiss not to execute a bill of sale; but 
a short time afterward Mr. Hitchcock asked Mr. Weiss to execute 
and deliver to Cowles a bill of sale of the tug. On February 7, 
i911, proof of loss (Exhibit C) was prepared by Frederick A: 
Meyer, of Smith-Davis & Co., and forwarded to Charles M. Hall 
& Co. of New York, who were the agents for the Hartford Fire 
Insurance Company. This proof of loss was returned to Smith- 
Davis & Company on February 14th by E. T. Hitchcock, to- 
gether with Exhibit E, in which it is stated that the proof of 
loss is returned “as incomplete and unsatisfactory to the com- 
panies insuring the vessel,” and on February 16, 1911, as appears 
by Exhibit H, Mr. Hitchcock notified Smith-Davis & Company 
that the proofs of loss were incomplete and unsatisfactory for 
the reason that they were not properly executed by an officer of 
the Point Gratiot Sand & Gravel Company. Thereafter the proof 
of loss was amended to meet the requirements of the insurance 
company and again forwarded, and on March 4th Mr. Hitchcock, 
in Exhibit M, acknowledged the receipt of the amended proof 
of loss, demanded an examination of the officer of the Point 
Gratiot Sand & Gravel Company, and requested that Mr. Weiss 
appear at the office of Potter & Potter, attorneys, No. 36 Dun 
suilding, the following week, for examination. When this de- 
mand for an examination was made, Mr. Weiss engaged counsel, 
and the examination of Mr. Weiss was duly held at the office of 
Potter & Potter. At the close of the examination, Mr. Hitchcock 
was asked by Mr. Potter if he had any further questions to ask, 
to which Mr. Hitchcock replied: ‘‘No; that is exactly the way 
Mr. Weiss stated it to me.” ‘Thereafter the proof of loss was 
returned to the plaintiff, defendant denying liability under the 
policy. The defendant has never returned, nor offered to return, 
any part of the premium paid in consideration of the issuance of 
the policy. 


The defendant strenuously insists that, in so far as the plain- 
tiff relies on a waiver to sustain a recovery, it is in no position 
to avail itself of such a waiver, for the reason no facts are alleged 
in the complaint upon which such claim is predicated, and that 
without facts being properly pleaded a party cannot get the benefit 
of a waiver, if one was made. We are not disposed, at this time, to 
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enter into a discussion of the correctness of the question as to 
whether the position of defendant is proper or not, for we prefer 
to dispose of the case on its merits, rather than decide it upon 
technicalities in the pleading. We therefore dismiss from our 
consideration the question of pleading raised, and proceed to the 
examination of the question whether the facts above stated con- 
stitute a legal waiver, and entitled the plaintiff to recover on the 
policy. The books are full of cases in which it has been decided 
that in a proper case an insurance company may, and often does, 
waive the conditions contained in its policy. It is unnecessary to 
cite the many cases contained in our state reports. 

In the outset, however, we may bear in mind there exists a 
vital distinction between cases where the question is whether the 
risk attaches at all under the terms of the policy, and those 
cases where, having once attached, the liability of the insurer may 
be defeated by the happening of some event, or the violation of 
some condition subsequent to the issuing of the policy of insur- 
ance. If the policy provides that a certain class of risks shall 
not be deemed covered by the policy, a different question is pre- 
sented from that presented under the terms of a policy providing 
for a forfeiture of the rights of the assured in the event of the 
doing, or the failure to do, certain things required by the terms 
of the policy. In the one case the policy creates an exception to 
liability, and is not, properly speaking, a condition. What are 
the terms of the policy in suit? It was agreed that :-— 

“This entire policy, unless otherwise provided by agreement 
endorsed hereon or added thereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole owner- 
ship.” 

In other words, the policy, in substance, provides that the risk 
insured against shall not attach to or cover property unless the in- 
terest of the assured in it is that of “unconditional and sole 
ownership,” which was not the fact in this case. The contract 
is against any liability for a loss to property not so owned. This 
constitutes an exception to liability under such circumstances. 
There is no implied waiver under the rule that if, after knowledge 
of forfeiture, the insurer recognizes the continued validity of the 
policy, or does acts based thereon, or requires the insured, by vir- 
tue thereof, to do some act or incur some trouble or expense, 
whereby the forfeiture is waived. Such implied waiver exists 
only when the insurer may or may not avail itself of a right to 
declare the policy void. It was accordingly held that the provi- 
sion of the policy against liability was not waived by the fact 
that the directors of the company, who were required by the by- 
laws to adjust the loss, requested the insured to attend their place 
of meeting, forty miles distant, and be examined as to the loss. 
Draper vs. Oswego County Fire Relief Ass’n, 115 App. Div. 897, 
101 N. Y. Supp. 168, affirmed in 190 N. Y. 12, 82 N. E. 755. 


Chief Justice Cullen, in his opinion rendered in this case in 
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the Court of Appeals, discussed the distinction between a waiver 
and an equitable estoppel, and says :— 

“But the question remains whether the doctrine of waiver is 
applicable to this case. While that doctrine and the doctrine of 
equitable estoppel are often confused in insurance litigation, there 
is a clear distinction between the two. A waiver is the voluntary 
abandonment or relinquishment by a party of some right or ad- 
vantage. As said by my Brother Vann in the Kiernan Case [150 
N. Y. 190, 44 N. E. 698]: “The law of waiver seems to be a 
technical doctrine, introduced and applied by the courts for the 
purpose of defeating forfeitures. * * * While the principle 
may not be easily classified, it is well established that, if the words 
and acts of the insurer reasonably justify the conclusion that with 
full knowledge of all the facts it intended to abandon or not to 
insist upon the particular defense afterwards relied upon, a ver- 
dict or finding to that effect establishes a waiver, which if it once 
exists, can never be revoked.’ The doctrine of equitable estop- 
pel, or estoppel in pais, is that a party may be precluded by his 
acts and conduct from asserting a right to the detriment or prej- 
udice of another party who, entitled to rely on such conduct, has 
acted upon it. The rule prevailing in this state, that an insurance 
company will not be permitted to defeat a recovery on a policy 
issued by it by proving the existence of facts which render it 
void where it had full knowledge of the facts when the policy was 
issued (Robbins vs. Springfield F. & M. Ins. Co., 149 N. Y. 477 
[44 N. E. 159]), rests rather on the doctrine of estoppel than on 
that of waiver. As already said, the doctrine of waiver is to. re- 
lieve against forfeiture. It requires no consideration for a 
waiver, nor any prejudice or injury to the other party. The pro- 
vision cited from the policy in this case, however, is not a con- 
dition the breach of which works any forfeiture. It is simply an 
exception from the risk insured against. In other words, the 
policy does not cover a loss arising from any of the causes speci- 
fied in the by-law ; but, nevertheless, it remains in full force and 
effect until the subject-matter of the insurance is destroyed. 
During the burning of this bonfire, had the plaintiff’s barn caught 
fire from another cause, even from another bonfire more than 
fifty feet distant from the building, the plaintiffs would have 
been entitled to their insurance. Matson vs. Farm Buildings 
Ins. Co., 73 N. Y. 310 [29 Am. Rep. 149]. To recover in this case, 
it was, therefore, necessary for the plaintiffs to establish, not that 
the defendant waived the breach of a condition of the policy, but 
that in some way the obligation of the defendant was so extended 
as to include loss from a bonfire situated within fifty feet of the 
insured building. There is no pretense that any oral contract 
between the parties included such a loss, and hence there can be 
no right to a reformation of the policy. The only other ground 
on which the plaintiffs could succeed was by establishing that the 
defendant has estopped itself from denying that the loss fel! 
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within the terms of the policy by some action or conduct which 
had misled the plaintiffs to the injury. There is no evidence in 
the record to support such a claim. Shortly after the fire one 
of the plaintiffs was informed by the three directors who visited 
him that they could not adjust the loss because the fire was oc- 
casioned by a cause excepted from the policy. They directed the 
preparation of proofs of loss and referred him to the board of 
directors. This was the course of procedure prescribed by the 
by-laws. There was no misrepresentation by any of the officers 
of the defendant. The plaintiff knew how the fire was caused, 
and his attention had been called to the exceptions in the risks 
insured against. The expenditures incurred by him in preparing 
the proofs of loss and attending the meeting of the directors were 
made with full knowledge of the facts. It might have happened 
that the directors would allow or compromise his claim, at least, 
that was the only chance the plaintiffs had of being paid their 
loss in whole or in part. No expenses incurred in the plaintiffs’ 
unsuccessful efforts can be justly charged to the action of the 
defendant.” 

The court cites the decisions of Knights, etc., vs. Schoaf, 166 
Ind. 367, 77 N. E. 738, and McCoy vs. N. W. M. R. Ass’n, 92 Wis. 
577, 66 N. W. 697, 47 L. R. A. 681, as holding the same doctrine. 
We would call attention to but one further case, and that is the 
case of Weed vs. London & Lancashire Fire Ins. Co., 116 N. Y. 
106, 22 N. EF. 229, where one of the conditions of the policy was 
that :— 

“If the interest of the insured in the property be any other than 
the entire, unconditional and sole ownership of the property for 
the use and benefit of the insured, * * * it must be so rep- 
resented to the company and so expressed in the written policy, 
otherwise the policy shall be void.” 

These conditions were not met. The property was destroyed 
by fire, and one R., an insurance adjuster in the employ of de- 
fendant, had thereafter the “entire charge of the loss,” and he, 
with knowledge of the outstanding interest or conveyance, en- 
tered into negotiations with the plaintiff respecting the proofs of 
loss filed by him, and pointed out certain defects therein, inducing 
plaintiff to believe that, if further proofs were made, the loss 
would be adjusted and paid. Further proofs were subsequently 
made and received by R. In an action it was held that said con- 
ditions were precedent to the attaching of the risk, and as the 
plaintiff had no title when the policy was issued, which fact was 
not communicated to the insurance company, the condition was 
broken the moment the policy was delivered and the insurance 
void; that the negotiations with R. did not constitute a waiver 
of the condition as he was not a general agent or officer of the 
defendant, but a special agent, with authority limited to ascertain- 
ing and adjusting the loss, and there could be no recovery. 

The evidence in the case before us shows that the defendant 
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here never recognized its liability under the policy in suit. It 
never promised to pay the loss. Hitchcock, the adjuster, when 
he learned the facts, called attention to the fact that the insurance 
company was not liable. It is true that the insurance company, 
under the provisions of the policy, asked for an examination of 
one of the plaintiff's officers, but the policy expressly provided 
that :-— 

“This company shall not be held to have waived any provision 
or condition of this policy, or any forfeiture thereof, by any re- 
quirement, act, or proceeding on its part relating to the appraisal 
or to any examination herein provided for.” 

It does not appear that the adjuster had any power or author- 
ity to bind the defendant, or to reform its contracts, or to make 
new agreements for it. 

The case of Draper vs. Oswego County Fire Relief Ass’n, 115 
App. Div. 807, 101 N. Y. Supp. 168; Id., 190 N. Y. 12, 82 N. E. 
755, holds that, where even the directors hold such an examina- 
tion, it does not, under a policy like this, constitute a legal waiver 
of their rights to insist upon the terms and conditions. 

We can reach no other conclusion than that the plaintiff cannot 
prevail in this action. The plaintiff's complaint is therefore dis- 
missed. 

Let findings be prepared in accordance with the views above 
expressed. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL FIRE INS. CO. or MontGomery County 
US. 


PICKETT .* 


ACTION ON POLICY—BURDEN OF PROOF—NOTICE AND 
PROOF OF LOSS. 

Evidence, in an action on a fire policy, held not to sustain plaintiff’s 
burden of showing either a compliance with the insurer’s demand, 
under the terms of the policy, for his books of account, bills, etc., 
or that it was impossible for him to comply. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
$ 665.) 


NOTICE AND PROOF OF LOSS—EFFECT OF REQUIREMENT 
OF POLICY. 

The object of a condition in a policy requiring the insured, on request, 
to furnish books of account, bills, ete., and providing that until such 
proof is made no loss shall be paid, is to protect the insurer by fur- 
nishing it with means of testing the accuracy of the proofs of loss; 
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and until the insured can show that he has complied with such de- 
mand, or that it was not possible for him to do so by the use of all 
reasonable means, he cannot sue on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


NOTICE AND PROOF OF LOSS—PRODUCTION OF BOOKS 
EXCUSE FOR FAILURE TO PRODUCE. 

Where the insured shows that he could not, by the use of such reason 
able means as were within his power, secure bills or duplicates, it 
is a sufficient excuse for his failure to comply with a demand for them, 
made under a provision in the policy. 


(For other cases, see Insurance, Cent. Dig. $§ 1340-1346; Dec. Dig. § 542.) 


Appeal from Circuit Court, Baltimore County; Frank I. Dun- 
can, Judge. 

Action by Charles D. Pickett against the Mutual Fire Insur- 
ance Company of Montgomery County. Judgment for plaintiff, 
and defendant appeals. Reversed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Burke, 
Thomas, Pattison, Urner, and Stockbridge, JJ. 


R. E. Lee Smiru, for Appellant. 

Joun G. RoceRrs, for Appellee. 

THomas, J. 

The appeal in this case is from a judgment recovered on a fire 
insurance policy issued by the appellant and covering property 
owned by the appellee. 

The property, which consisted of a stock of goods in a “gen- 
eral store” kept by the appellee at Florence, Md., was entirely 
destroyed by fire on the 12th of March, 1909; and, the insured 
and insurance company being unable to agree on the amount of 
the loss, suit was brought on the policy in the circuit court for 
Howard County. The case, at the instance of the defendant, was 
sent to the circuit court for Baltimore County for trial, and the 
plaintiff recovered in that court a verdict and judgment for the 
full amount of the insurance and interest. 

The record contains but one exception, and it relates to 
the ruling of the court below on the prayers, and, in our view 
of the case, it is only necessary to determine on this appeal 
whether there was sufficient evidence to show that the plain- 
tiff fairly complied with the condition of the policy which 
provided that, “whenever required, the assured or person claim- 
ing shall produce and exhibit the books of account, bills of 
purchase, or duplicates thereof, and other vouchers to the in- 
surers or their specially authorized agent. in support of the claim, 
and permit extracts and copies thereof to be made; and also 
exhibit to any person or persons named by this company, and 
permit to be examined by them, any property damaged on which 
any loss is claimed, and shall also, if required, submit to an exam- 
ination or examinations under oath by the agent or attorney of 
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this company, and answer all the questions touching his, her or 
their knowledge of anything relating to such loss or damage, and 
subscribe and make oath to such examination, the same being re- 
duced to writing. And until such proofs, examinations, declara- 
tions, certificates and exhibitions are produced and permitted by 
the claimant (when required) as above, the loss shall not be pay- 
able.” 

|1] It appears from the testimony of the plaintiff that his books 
and papers were also destroyed, but that he made out an itemized 
list of the things in the store “two weeks after the fire, when 
it was fresh in his memory.” ‘The defendant was not satisfied 
with the proof of loss presented by the plaintiff, and wrote him, 
requesting duplicate bills of all purchases made by him within 
nine months before the fire. In reply to this demand of the 
company, the plaintiff sent the defendant a number of bills from 
merchants with whom he had been dealing; but, according to his 
own testimony, in a great number of instances, he not only failed 
to produce bills of articles purchased within the specified time, 
but made no effort to secure or furnish them. For instance, he 
states he bought axle grease from the Standard Oil Company ; 
that the company’s wagon came to his store every two weeks; that 
he “bought some things from the Standard Oil Company within 
nine months, but did not furnish any bills to defendant, and does 
not know whether he made an effort to do so.” Again, he states 
that he had in his store, at the time of the fire, about 300 pounds 
of meat; that he bought meat from a number of persons named 
by him who lived in the neighborhood, and from whom he thinks 
he could have gotten bills for the meat purchased if he asked for 
them; that he furnished a bill from Knoop Bros., but did not 
furnish bills from the others from whom he purchased meat with- 
in the nine months; that he did not try to get a bill for meat pur- 
chased from Mr. Driver; that he bought fresh meat from Mr. 
Condon in February, 1909, but did not furnish any bill from him; 
that he did not get them from any customers “that he was taking 
things from in trade; did not try to get them, and did not go to 
them.” He says, further, that he had on hand, at the time of the 
fire, five or six hundred pounds of coffee and tea, but did not 
“furnish bills for coffee and tea, because he did not think to get 
those bills.” 


It does not appear what the bills or proof of loss furnished by 
the plaintiff to the defendant amounted to; but it does ap- 
pear that, in addition to.the items we have already referred to, 
much of the property purchased by the plaintiff within nine 
months before the fire, which was said to have been destroyed 
and for which plaintiff sought to recover, was not covered by the 
bills produced, and the evidence fails to show that he made any 
effort to secure bills for such property, or that it was impossible 
for him to obtain them. 

The plaintiff’s first prayer required the jury to find that he 
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furnished duplicate bills of all purchases made by him within 
nine months prior to the 12th of March, 1909, the date of the fire, 
as far as it was possible for him to do so under all the circum 
stances of the case. The defendant specially excepted to this 
prayer, on the ground that there was no evidence in the case to 
show that the plaintiff did furnish duplicate bills of purchases 
made within the specified time, as far as it was possible for him to 
do so, and by its second prayer requested the court below to in- 
struct the jury that, under the condition of the policy referred 
to, it was the duty of the plaintiff, when required by the defend- 
ant, to produce to the company duplicates of his bills of purchase, 
before the loss could be payable; that the plaintiff was required 
by the defendant to furnish duplicate bills of purchase made by 
him within nine months before the fire; that it indisputably ap- 
pears from the evidence that he did not produce to the defendant 
a number of said bills or duplicates thereof, and that he has not 
shown that it was impossible for him to do so, and that there- 
fore their verdict should be for the defendant. The evidence in 
the case, to which we have alluded, shows that the learned court 
below erred in overruling the exception and rejecting the prayer 
referred to. 

The condition of the policy with, which we are here dealing 
was construed by this court in the case of Farmers’ Fire Ins. Co. 
vs. Mispelhorn, 50 Md. 180. In that case Judge Alvey said: 
“The insured was not only bound to produce and exhibit to the 
company or its agents, upon being required to do so, the bills of 
purchase, if within his power or control, but, if they were de- 
stroyed, as he himself proved, he was bound to produce dupli- 
cates thereof, if it was possible for him so to do. And it was no 
excuse for his failure to produce such duplicates that they were 
not in his possession or at his command at the time of the de- 
mand made; if they could have been had by application to those 
who could have furnished them, he was bound to secure and 
exhibit them as required. Compliance with this condition, if re- 
quired by the company, was indispensable to the insured’s right 
of action, and there is no answer to the objection that he failed 
to comply, unless he could show, either that compliance had been 
waived, or that performance of the condition had become im- 
possible without fault of his own.” It is true that, notwithstand- 
ing the plaintiff stated that he told the agent of the company 
that he could not get the duplicates required, and further stated 
that he did not furnish them, and did not apply to any one 
from whom he purchased goods to furnish him duplicate bills 
of purchase, the court in reversing the judgment in favor of the 
plaintiff, said that there were some circumstances before the 
jury reflecting upon the question of the inability of the plaintiff 
to gratify the demand of the defendant, and that the prayer of 
the defendant should not have sought to withdraw that question 
from the jury. 
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‘hat case was before this court again ( Mispelhorn vs. Farmers’ 
Fire Ins. Co., 53 Md. 475) on appeal from a judgment in favor 
of the defendant, and the same learned judge, in approving the re- 
jection of plaintiff's third, fourth, and fifth prayers, then said: 

“Whether it was possible or impossible for the plaintiff to pro- 
duce duplicate bills of purchase was purely a question of facts, 
to be determined by the jury from all of the evidence before 
them; and, though it might be found that it was impossible t 
produce duplicate bills of purchase of a certain class, that fact 
did not excuse the nonproduction of those that could have been 
obtained by a bona fide effort on his part. The plaintiff could not 
be relieved from the duty imposed upon him by the contract by 
simply sending out his wife to procure duplicate bills from parties 
with whom she had been in the habit of dealing; nor could he 
meet the requirement of the condition in the policy by showing that 
he supposed or believed that duplicate bills could not be obtained. 
The burden of proof was upon him to show that it was not pos- 
sible for him to comply with the terms of the condition by the use 
of all reasonable means within his power.” 

In the case at bar, the plaintiff not only failed to meet the 
burden of proof that was upon him to show that it was impossible 
for him to comply with the terms of the policy, but he states that 
he could have gotten some of the bills if he had asked for them, 
and that he did not try, made no effort, and did not think to get 
others. 


[2] The object of the condition of the policy in question is 
to protect the insurer, by requiring the insured to produce the 
means by which the insurance company can test the accuracy of 
the proof of loss furnished by him. It does not exact from the 
insured anything unreasonable or impossible; and, until he can 
show that he has complied with a demand to furnish bills of 
purchase, or duplicates thereof, or that it was not possible for 
him to do so, by the use of all reasonable means within his 
power, he cannot maintain an action on the policy, unless the 
insurance company has waived its demand. By the terms of the 
contract upon which the insured in this case relies, the loss is 
not payable until the condition has been complied with, or: is 
waived or shown to be impossible to be performed. Therefore, in 
order to make out a case, the insured was required to show. 
either that he had complied with the condition, that it was not 
possible for him to do so, or that it had been waived by the in- 
sured; and upon his failure to meet this burden upon him the 
defendant was entitled to a verdict in its favor. 


[3] There may be cases where the insured cannot, by the use 
of such reasonable means as are within his power, secure bills 
of purchase, or duplicates thereof; and when that is shown to be 
the case it is a sufficient excuse for a failure to comply with a 
demand for them under a provision like the one in question. 
Mispelhorn vs. Farmers’ Fire Ins. Co., supra; Coleman vs. N. 
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Y. Bowery Fire Ins. Co., 177 Ra. 239, 35 Atl. 729. But where 
a party who has deliberately entered into a contract invokes the 
jurisdiction of a court to enforce it, he must show compliance 
with its terms, or some valid ground for his failure to do so: 
otherwise judgment will be entered against him. 

In the case of O’Brien vs. Commercial Fire Ins. Co., 63 N. Y. 
108, the court, speaking of a similar provision in a fire insurance 
policy, said: “A full compliance with this condition was indis- 
pensable to a right of action upon the policy, unless a compliance 
was impossible, or was waived by the insurers.” In the case of 
Langan vs. Royal Ins. Co., 162 Pa. 357, 29 Atl. 710, Chief 
Justice Sterritt said: “In the case at bar, the plaintiff not only 
failed to show that he could not procure the duplicate bills de- 
manded, but proved by his own testimony, most conclusively, that 
he never made the slightest effort to obtain them. * * * It 
follows from what has been said that there was no testimony to 
warrant the instructions contained in those portions of the charge 
recited in the second and third specifications; and, in view of the 
plaintiff’s own testimony that he made no effort to comply with 
the just and reasonable demand of the company, the learned trial 
judge should have directed a verdict for the defendant, as re- 
quested in its sixth point.” 

Because of the failure to the plaintiff to furnish duplicates of 
the bills of purchase, and his failure to show, or to produce evi- 
dence tending to show, that it was not possible for him to do so, 
the judgment of the court below in his favor must be reversed. 

Judgment reversed, with costs. 


-———~@0@ - —--- 


GROLLIMUND vs. GERMANIA FIRE INS. CO.* 


(Court of Errors and Appeals of New Jersey.) 


CONSTRUCTION OF CONTRACT—BLANKET POLICY. 


\ policy of insurance for $2,000 on “two three-story frame building tin 
roof, and its additions and foundation walls, while occupied as 
dwellings, Nos. 69 and 71 East Twelfth street, Paterson, New Jersey, 
and being $1,000.00 on ‘each building,” is in its legal effect a specific 
policy of $1,000 on No. 69 East Twelfth street and $1,000 on No. 
71 East Twelfth street, and is not a blanket policy on both Nos. 60 
and 71. 


(For other cases, see Insurance, Cent. Dig. § 353; Dec. Dig. § § 166.) 


CONSTRUCTION OF CONTRACT—BLANKET POLICY. 

\ policy of insurance for “$2000.00 upon the three-story frame building, 
and its additions adjoining and communicating, including gas and 
water pipes, heating apparatus and all permanent fixtures, while oc- 


* Decision rendered, June 20, 1912. 83 Atl. Rep. 1108. Syllabus by 
the Court. 
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cupied as a dwelling house and situated at Nos. 69 and 71 East Twelfth 
street, Paterson, New Jersey,” is not a specific policy on No. 69 and 
No. 71, but is a blanket policy on both, and covers to its full amount 
of $2,000 both Nos. 69 and 71. 


(For other cases, see Insurance, Cent. Dig. § 353; Dec. Dig. § 166.) 


PROCEEDS—DISTRIBUTION. 

In distributing the loss upon two parts of a building under one roof, and 
each capable of being described and insured by the street numbers, 
between an insurance policy covering both parts for a gross sum 
and a policy specifically liable on each part, both of which policies 
grant permission to “effect other insurance” and provide that the 
liability shall not be greater “than the amount hereby insured shall 
bear to the whole insurance,” the blanket policy should be regarded 
as insuring each part to the entire amount unappropriated when it is 
reached, making the adjustment part by part in the order of the 
greater loss, if that will work substantial equity and justice to all 
concerned, and deducting the sum appropriated to the part as it is 
adjusted and passed. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-12900; Dec. Dig. § 504.) 


LIVERPOOL & LONDON & GLOBE INS. CO. ws. 
McCOLLUM Er at.* 


(Court of Civil Appeals of Texas. Amarillo.) 


AGENTS—DIFFERENT COMPANIES. 

An agent of a lumber company was also agent of defendant and another 
insurance company, and, as such, issued a policy on plaintiffs’ prop- 
erty in defendant company, payable to the lumber company as its 
interest might appear. Held, that where a petition in an action on the 
policy alleged that the agent represented defendant, and there was 
no allegation that he ever represented the insured or that his acts 
were unknown to the parties the policy was not invalid because made 
by a person acting as agent of one of the contracting parties with 
himself as agent of the other. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1590- 

1592, 1506, 1508, 1603-1606, 1608; Dec. Dig. § 629.) 


ACTION AGAINST FOREIGN INSURANCE COMPANY—SERV- 
ICE. 

Where, in an action against a foreign insurance company, the petition 
alleged the names and residences of its local agents, giving specific 
directions for the service of process upon them, and the process also 
gave the names and residences of the agents, it was not necessary 
for plaintiffs to prove that the person actually served was the agent 
of defendant; the sheriff’s return showing that the citation was 
served on the persons named as agents. 

(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 

* Decision rendered, June 1, 1912. Rehearing denied, June 29, 1912. 

149 S. W. Rep. 775. 
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vs. CHICAGO, M. & P. S. RY. CO. 
(No. 1,056. )* 
(United States District Court, D. Montana.) 


FIRE LOSSES—SUBROGATION—RIGHTS OF INSURER. 

Where fire insurers who paying less than the amount of a total loss 
negligently caused by a railway company are subrogated pro tanto to 
insured’s rights, they become equitable assignees; the assignment hav 
ing the aspect, in effect, of one by the most formal and express deed. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


* Decision rendered, July 18, 1912. 197 Fed. Rep. 709. 


CITY OF MONTGOMERY vs. ROYAL EXCHANGE AS- 
SUR. CORPORATION or ENGLAND.* 
(Court of Appeals of Alabama.) 


CONTROL AND REGULATION—LICENSE FEES*AND TAXES 

A state may exact any stipulation it pleases as a condition to the ad- 
mission of foreign insurance companies to do business in the state. 

(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 


* Decision rendered, May, 28, 1912. 59 South. Rep. 508. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF NEW YORK. 
TRIAL TERM, Erte County. 


BUFFALO STEEL CO. 


vs. 


JETNA LIFE INS. CO.* 


CONCLUSIVENESS OF JUDGMENT AGAINST INSURED. 

The judgment for plaintiff in an employee’s action for personal injury 
is conclusive against the employer, in its action on its employer’s 
liability insurance policy, of the facts specially found by the verdict 
in the servant’s action, that the machine on which the employee was 
injured was a dangerous machine within the meaning of Labor Law 
(Laws 1897, c. 415) § 81, as amended by Laws 1899, c. 192, § I, and 
that the employee when injured was under sixteen years of age. 

(For other cases, see Insurance, Cent. Dig. § 616%.) 


EMPLOYER’S LIABILITY INSURANCE—POLICY—“EMPLOYED 
IN VIOLATION OF LAW.” 

Within a policy insuring an employer against liability for accidents to 
employees, excepting to any “employed in violation of law,” employ- 
ment of one under sixteen years of age, being prohibited by Labor, 
Law (Laws 1807, c. 415) § 71, unless an employment certificate is- 
sued as provided shall have been theretofore “filed” in the office of 
the employer, is in violation of law, where such a certificate was 
not so filed, though one had been issued and lost. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2377-2380; vol. 
8, p. 7649.) 

EMPLOYER’S LIABILITY INSURANCE—POLICY—“EMPLOYED.” 

\n employee under sixteen years of age “permitted to operate” dangerous 
machinery prohibited by Labor Law (Laws 1897, c. 415) § 81, as 
amended by Laws 1899, c. 192, § 1, is “employed in violation of law” 
within an employer’s liability policy, excepting liability for injury 
to one so employed; “employ,” when so used, having a broader mean- 
ing than “hiring,” and meaning “to have in service, to cause to be, 
engaged in doing something.” 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2377-2380; vol. 
8, p. 7649.) 


EMPLOYER’S LIABILITY INSURANCE—POLICY—‘EMPLOYED 
IN VIOLATION OF LAW”—BELIEF OF EMPLOYER. 

Neither the fact that a master who employed one under sixteen years old 
without having a certificate filed, as required by Labor Law (Laws ” 
1897, c. 415) § 71, and at dangerous machinery, in violation of sec- 
tion 81, as amended by Laws 1899, c. 192, § 1, and for longer hours 
than permitted by section 77, believed the employee was sixteen years 
old, nor the fact that a certificate had been issued misstating the facts 


* Decision rendered, January, 1912.. 136 N. Y. Supp. 977. 
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as to his age, prevents the child from having been “employed in 
violation of law,” within an employer’s liability policy, excepting the 
insurer from liability in the case of one so employed. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


ACTION ON POLICY—PRESUMPTION—GENERAL VERDICT 

There having been a general verdict for plaintiff in an action by an em- 
ployee against his employer for injury, it may be assumed for the 
purposes of an action by the employer on its indemnity policy that 
every issue of fact litigated in the employee’s action was decided ad- 
versely to the defendant therein. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1068; Dec. Dig 
$ 646.) 

EMPLOYER’S LIABILITY INSURANCE—'‘EMPLOYED IN _ VIO- 
LATION OF LAW.” 

Under an employer’s indemnity policy excepting insurer from liability for 
injury to an employee “employed in violation of law,” it is im- 
material whether the accident to one so employed was due to or 
caused by violation of the law. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. $ 435.) 


CONSTRUCTION OF POLICY—‘EMPLOYED IN VIOLATION OF 
LAW.” 


There being no ambiguity in the clause of an employer's liability policy 
providing it “does not cover * * * injuries oe Se 8 
any person employed in violation: of law,” there is no place for con- 
struing it as though the words “knowingly or negligently” preceded 
“employed.” 

(For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.) 

EMPLOYER’S LIABILITY INSURANCE—DEFENSE BY INSURER 
OF ACTION BY EMPLOYEE AGAINST EMPLOYER— 
WAIVER. 

An employer’s liability insurance company by defending an action brought 
by an employee against an employer does not waive right to deny 
that the accident to the employee was within an exception to the 
policy, and therefore one for which it was not liable; it having been 
understood between it and the employer that it should defend with full 
“reservation of policy rights.” 


(For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig 


§ 388.) 


Action by the Buffalo Steel Company against the AZtna Life 
Insurance Company. Judgment for defendant. 


SIMON FLEISCHMAN, for Plaintiff. 

ALFRED BECKER, for Defendant. 

WHEELER, J. 

This action is brought to recover on an indemnity policy in- 
suring the plaintiff against liability for accidents to employees 
caused by its negligence. 

On February 28, 1907, one of the plaintiff’s employees by the 
name of Bertram Tetter was injured by having one of his eyes 
put out. Tetter thereafter instituted an action against the 
plaintiff, alleging negligence on its part, and recovered a judg- 
ment in the sum of $3,143.30. An appeal was taken from that 
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judgment to the Appellate Division of this court. Tetter vs. 
Buffalo Steel Co., 132 App. Div. 946, 117 N. Y. Supp. 1148. 
The judgment was affirmed, and the entire judgment, with costs 
and interest, amounting to the sum of $3,444.94, was paid by 
the plaintiff, which now sues to recover said sum from this de- 
fendant by virtue of the insurance policy in question. 

The insurance company defends on the ground that the policy 
does not cover the particular accident in question, because, it is 
contended, Tetter was employed in violation of law, and the 
policy expressly excepts from its operation any liability to per- 
sons so employed. 

The policy provides that :— 

“This policy does not cover loss or expense arising on account 
of, or resulting from injuries, or death to, or if caused by, (1) 
any person employed in violation of law.” 

Bertram Tetter was employed by the plaintiff in the spring 
of 1906, and was injured on February 28, 1907, at about 7:15 
p.m. At the time he was hired, he stated that he was over 
sixteen years of age, and that he had been working for another 
company prior thereto, and had had a certificate of employment 
issued by the health commissioner, pursuant to statute, which he 
had lost. A certificate had been actually. issued June 17, 1904, 
by Dr. Edmunds, the health commissioner of Tonawanda, which 
gave the birth of Tetter as March 4, 1890. As matter of fact, 
Tetter was born on August 4, 1892; so that at the time of the 
accident he was under the age of sixteen years. From the 
undisputed facts brought out in the negligence action it appears 
that ‘letter was hired by the Steel Company May 28, 1906, left 
June 19, 1906, started again August 6, 1906, left October 17, 
1906, started again October 27, 1906, left again January 9, 1907, 
started again January 13, 1907, and continued at work in the 
employ of the Steel Company until February 28, 1907, the 
date of the accident. If born March 4, 1890, as stated to the 
health commissioner by Tetter and his mother, he would have 
been, at the time of the accident, nearly seventeen years of age. 
He was, in fact some fourteen years and six months old. The 
officers of the Steel Company, when the employment of Tetter 
was reported, made inquiries of his former employer, the Fenton 
Box Company, as to his age. That company told the manager 
of the plaintiff that Tetter had been employed there, stated what 
age Tetter gave, that he had had papers showing he was old 
enough to work, but that his certificate had been returned to him. 
The plaintiff’s manager then took the matter up with the health 
physician, and he, in turn, stated his record showed his certificate 
had been issued to the boy, and the boy was then over sixteen 
years of age, but that he could issue no new certificate, as the 
law did not provide for the issuing of certificates to persons 
over sixteen. The plaintiff’s manager examined the records of 
the health physician, and, being satisfied that Tetter was over six- 
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teen, permitted him to go to work. ‘This court is satisfied that 
the Steel Company in employing Tetter and permitting him to 
work acted in good faith, and in the honest belief that he was 
over sixteen years of age. 


The complaint in the action brought by Tetter against the 
Steel Company alleged as grounds of negligence: (1) Em- 
ploying Tetter when under the age of sixteen years without a 
certificate of employment having been delivered to and filed 
with his employer; (2) employing him when under the age of 
sixteen at night; (3) employing him when under sixteen to 
work at and about dangerous machinery; (4) failing to give 
Tetter proper and sufficient instructions as to his: work. 

Evidence was given on the trial of the negligence action in 
support of these allegations, and the jury rendered a general 
verdict in favor of Tetter, and also found specifically: First. 
That the machine on which he was injured was a dangerous 
machine within the meaning of section 81 of the Labor Law. 
Second. That Tetter was not sixteen years of age at the time 
of the accident. 

[1] These adjudications of law and fact in the action of Tet- 
ter against the Steel Company must be deemed conclusive 
against the plaintiff in this action. Mason-Henry Press Co. vs. 
Attna Life Insurance Company, 146 App. Div. i81. 130 N. Y. 
Supp. 961, and cases cited. 

[2] It is contended by the plaintiff, however, that Tetter, not- 
withstanding, was not employed in violation of law, within the 
meaning of the policy in suit, and the statutes of this state. In 
this opinion reference is made to the sections of the Labor Law 
as they were numbered before the Consolidated Statutes went 
into effect. Section 71 of the Labor Law prohibits the em- 
ploynient of persons over fourteen years of age and under six- 
teen, “unless an employment certificate issued as provided in this 
article, shall have been theretofore filed in the office of the em- 
ployer at the place of employment of such child.” There cer- 
tainly was no literal or strict compliance with the statute in the 
case of Tetter. No certificate was ever “filed” with the plain- 
tiff. 

It is, however, contended that some time prior to the hiring 
one had in fact been issued, which had been lost, and that the 
Steel Company had knowledge of that fact. True, but the stat- 
ute forbids the employment of a child of the age in question 
unless a proper certificate has first been “filed” with the em- 
ployer. It does not read “issued,” but instead says “filed.” We 
must assume the Legislature meant just what it said, and had 
an object in requiring the “filing” of the certificate with the. 
employer as a condition precedent to the right to employ a child 
under sixteen years of age. If this view be right, then to employ 
Tetter at all was to employ him in violation of law, and no re- 
covery can be had. The evidence, however, shows quite plainly 
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that T'etter was employed, not for the reason that he had the 
proper certificate permitting his employment, which had been 
lost, but because the plaintiff believed that at the time of his 
employment he was over sixteen years of age, and needed no 
certificate. For the same reason, the plaintiff put him at work 
on a dangerous machine, which is prohibited being done in the 
case of one of his years. Section 81 of the Labor Law. 

Can the fact that the plaintiff and its officers and managers 
honestly believed the boy to have been over sixteen years of 
age change the situation, or affect the rights of the parties to this 
action? The language of the statute is imperative, and the vio- 
lation of the statute does not apparently depend upon the 
knowledge or good faith of the employer. In the case of Peo- 
ple vs. Taylor, 192 N. Y. 400, 85 N. E. 760, Justice Chace, 
speaking for the court, and referring to the section in question, 
said :-— 

“We assuine that the person who owns a factory is lable for 
a violation of said section of the Labor Law if, contrary to the 
provisions thereof, a child is employed by such owner either 
directly or indirectly, or through an officer, agent, or employee, 
and wholly without regard to whether the employment is an in- 
tentional and willful violation of the statute. * * * The 
owner by or for whom the child is employed in violation of the 
statute is liable because such employment is prohibited. The 
question of intent is immaterial. People vs. Werner, 174 N. Y. 
132 [66 N. E. 667]; People vs. Kibler, 106 N. Y. 321 [12 N. 
E. 795].” 

In a civil action, the gist of civil liability is the negligence of 
the master in employing a person of such tender years that the 
Legislature has forbidden his employment. Therefore the Court 
of Appeals has held in a civil action :— 

“If the employer, in the exercise of proper vigilance and due 
caution, is led to believe that the employee is above the statu- 
tory age, he cannot well be charged with negligence in employ- 
ing an infant, whether such belief would be available as a de- 
fense in a criminal prosecution or not.” Koester vs. Rochester 
Candy Works, 194 N. Y. 95, 87 N. E. 78, 19 L. R. A. (N. S.) 
783, 16 Ann. Cas. 589. 

The court clearly indicates the distinction to be drawn between 
a civil action growing out of the employment of a minor in viola- 
tion of the statute and a criminal prosecution therefor, but in 
either case the employment still remains a violation of law. 
Such employment is malum prohibitum. 

In the case of People vs. Werner, 174 N. Y. 132, 66 N. E. 
667, it was held that the belief of a hotel keeper that a boy to 
whom he sold liquor was over eighteen, based upon information 
he received from the boy and his father, was no defense to an 
indictment for a violation of the Liquor Tax Law (Consol. Laws 
1909, c. 34), since the general rule that criminal intent is the 

Vol. XLI.—104. 
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essence of the crime does not apply to an act which is simply 
malum prohibitum. The court said :— 


“The law on that subject seems to be that an act malum pro- 
hibitum is not excused by ignorance, or a mistake of fact, where 
a specific act is made by law indictable, irrespective of the de- 
fendant’s motive or intent. His belief that he was right in’ what 
he did based on a mistake of fact is no defense.” 

We are of the opinion that violations of those provisions of 
the Labor Law which forbid the employment of minors under 
certain ages, and upon certain kinds of work, and making it a 
misdemeanor to do so, fall clearly within the classification of 
mala prohibita, with all the consequences incident. The doc- 
trine is applied in case of the violation of the Agricultural Law 
prohibiting the sale of dairy products below certain standards. 
People vs. Kibler, 106 N. Y. 321, 12 N. E. 795; People vs. But- 
ler, 140 App. Div. 709, 125 N. Y. Supp. 556; People vs. Bosch, 
129 App. Div. 660, 114 N. Y. Supp. 65. 

[3] What we have said with reference to the employment of 
Tetter without the filing of the proper certificate required by 
section 71 of the Labor Law applies with equal force to the 
violation of section 81 of that law, providing that :— 


“Children under sixteen years of age shall not be permitted 
to operate or assist in operating dangerous machinery of any 
kind.” Laws 1897, c. 415, as amended by Laws 1899, c. 192. 

The jury in the action of Tetter vs. Steel Company found 
specially that the machine which Tetter was operating, and by 
which he was injured, was a dangerous machine. We think to 
put a person under sixteen operating a dangerous machine is 
employing him in violation of law. The word “employ,” when 
used in the Labor Law and in the policy of insurance in ques- 
tion, has a broader meaning than the mere “hiring” of a person. 
It means, rather, “to have in service, to cause to be engaged in 
doing something.” Webster’s Dictionary. To limit the mean- 
ing of the word to the mere act of hiring would operate to de- 
feat the plain meaning and purpose of the statute and of the 
contract of insurance; and, while the section in question pro- 
vides that children under sixteen shall not be permitted to 
“operate” dangerous machinery, it must be held that one so put 
at work is “employed” in violation of law. It is established by 
the express findings of the jury that Tetter was under sixteen 
and injured while engaged in operating a dangerous machine. 
His employment on such work was prohibited by the statute, 
irrespective of whether he had the required certificate of em- 
ployment or not, and we are unable to discover how the fact 
that a certificate previously issued, not filed, which misstated 
the facts as to his true age, can relieve the plaintiff in this case 
from the legal consequences of such alleged employment. 

The same is also true of the violation of section 77 of the 
Labor Law, providing that no child under the age of sixteen 
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shall be employed or permitted to work in or in connection with 
any factory in this state before 8 in the morning or after 5 
o'clock in the evening of any day; it appearing that Tetter was 
injured shortly after 7 o’clock in the evening on the day of the 
accident. 

[5] It is urged by the plaintiff that, to defeat a recovery, it must 
appear affirmatively that the accident to Tetter was due to and 
caused by the violation of some of the sections of the Labor 
Law quoted, that the recovery by Tetter against the Steel Com- 
pany was based not only on allegations of violations of these 
sections, but upon the further ground of a failure on the part 
of the Steel Company to give Tetter proper and suitable in- 
structions as to the operation of the machine on which he was 
injured, and that the court cannot say but that the verdict ren- 
dered was predicated solely upon negligence to properly in- 
struct. 

The record in the action against the Steel Company discloses 
that the court instructed the jury that the fact that the boy was 
under the age of sixteen did not “in and of itself warrant a re- 
covery in this case,” but further said :— 

“It is an item which you may take into consideration in de- 
termining the liability of the defendant in connection with the 
other evidence to which your attention will be drawn, provided 
you find that he was in fact under the age of sixteen years. It 
is merely to be considered in your good judgment to the extent, 
if any, that it tends to show negligence on the part of the de- 
fendant.” 

The verdict was a general one against the Steel Company, and 
for the purpose of this action we are justified in assuming that 
every issue of fact litigated was decided adversely to the de- 
fendant in that action. Colaizzi vs. Penn. R. R. Co., 143 App. 
Div. 645, 128 N. Y. Supp. 312; Smith vs. Weston, 159 N. Y. 
198, 54 N. E. 38; Barker vs. Cunard Steamship Co., 91 Hun, 
495, 36 N. Y. Supp. 256, affirmed 157 N. Y. 693. 

[6] But whether the accident was in fact caused, or was con- 
tributed to by the fact that Tetter was under sixteen, or was 
put at work on a dangerous machine, we deem quite immaterial 
in this case. The defendant Insurance Company had the right 
to limit the risks its policy should cover, and if, in fact, the risk 
was one against which it did not insure, there can be no recovery 
in this case. 

[7] It is further urged that in determining the question of 
the liability of the defendant the policy should be given a liberal 
construction in favor of the assured, and that this requires that 
the words “knowingly or negligently” should be read into the 
clause before the words ‘ ‘employed in violation of law.” It is a 
general rule of law that policies of insurance are to be construed 
most favorably for the insured and against the insurer, and, if 
there is uncertainty or ambiguity as to the meaning of the agree- 
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ment, it should be resolved in favor of the insured. Gillet vs. 
Bank, 160 N. Y. 549-554, 55 N. E. 292. We are, however, un- 
able to discover any ambiguity in the policy in litigation. Its 
terms are clear and explicit, and to insert the words “knowingly 
or negligently” in the policy before the words “employed in vio- 
lation of law” would, in our opinion, be tantamount to making 
a new contract for the parties, which is beyond the power of the 
court. When we consider the history of insurance against loss 
growing out of casualties due to negligence, we get a pretty 
ciear conception of the objects sought to be obtained by the 
clause excepting any liability for accidents to persons “employed 
in violation of law.” In the early history of insurance of this 
character, it was contended that such insurance was illegal and 
void for the reason that such insurance against loss tended to 
lessen the care which the law exacted of an employer towards 
his employee; and therefore contracts relieving the employer of 
the consequences of his own negligence are against public policy 
and void. ‘The validity of such insurance has, however, been 
sustained by the courts. At the same time, it might be well 
urged that any contract which insured an employer against loss 
by reason of some infraction of a positive prohibition of statute, 
such as the employment of minors under certain ages, would be 
illegal and void as against public policy. It was doubtless to 
meet such contingencies that policies insuring against loss due 
to negligence now almost uniformly incorporate a clause ex- 
pressly excepting from the risks assumed injuries to persons 
“employed in violation of law.” 

We are of the opinion that the clause in question was ad- 
visedly written in the policy, and is neither ambiguous nor un- 
certain. Even if it were ambiguous and uncertain, we should 
hesitate to give it a construction which would indemnify an em- 
ployer from loss by reason of the violation of the express pro- 
hibition of the statutes of the state. The construction we place 
on the clause tends to the strict observance of the law of the 
land, and seems to be in harmony with the adjudications of the 
courts where the question has arisen. Mason-Henry Press vs. 
7Etna Life Ins. Co., 146 App. Div. 181, 130 N. Y. Supp. 961 ; 
Unnewehr vs. Standard Life & Accident Ins. Co., 176 Fed. 16, 
99 C. C. A. 490; Goodwille vs. London Guaranty & Accident 
Co., 108 Wis. 207, 84 N. W. 164. 

[8] It only remains to consider one further position taken by 
the defendant and urged as a ground for a recovery by the plain- 
tiff. ‘The defendant contends that the Insurance Company by 
assuming the defense of the action brought by Tetter against 
the Steel Company, and its conduct thereof, is estopped from 
denying its liability to indemnify the Steel Company under its 
policy. The policy of insurance contained this provision :- 

“TD. If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
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by this policy, the assured shall immediately forward to the 
company’s home office every summons or other process as soon 
as the same shall have been served on him, and the company 
will, at its own cost, defend such suit in the name and on behalf 
of the assured, unless the company shall elect to settle the same 
or to pay the assured the indemnity as provided for in condition 
A, hereof.” 

It appears from the correspondence between the parties and 
the evidence on this trial that the claim that Tetter was under 
the age of sixteen at the time of the accident was brought to the 
attention of both parties, and the claim of the Insurance Com- 
pany that, if such was the fact, the risk was not covered by the 
policy, was the subject of discussion between them. 

On April 15, 1907, the Steel Company, by letter, sent the 
Insurance Company a notice of claim regarding Bertram Tet- 
ter, and asking the Insurance Company to give the matter its 
attention. Its receipt was acknowledged by the Insurance Com- 
pany, advising the plaintiff the matter was receiving its atten- 
tion. On May Ist the manager of the defendant wrote the 
Steel Company the following letter :- 

“Buffalo, N. Y., May 1, 1907. 
“Re accident to Bertram Tetter. 
“Buffalo Steel Company, Tonawanda, N. Y. 

“Gentlemen: Concerning Mr. McCormick’s recent talk with 
you regarding this case would say, that our company instructs 
us to advise you that they will accept same and prosecute to final 
determination, with a reservation of policy rights. If, at that 
time, it should be decided that this boy was illegally in your 
employ when injured, our company will expect you to satisfy 
any judgment recovered, but if it should be held that this boy 
was sixteen years of age and a judgment rendered for damages, 
our company will satisfy any judgment. 

“We trust you will appreciate the liberal disposition on the 
part of our company in taking charge of this case, because, as 
you are undoubtedly aware, anyone illegally in your employ is 
not covered by our policy. After making a thorough investiga- 
tion of this case and duly considering the same, we are of the 
opinion that this plaintiff has no cause of action against your com- 
pany, and are therefere, quite fully convinced that our attorneys 
will be able to defend this case to a successful termination 

“Yours very truly, 
“Knoll & Turgeon, Managers and Adjusters.” 

A day or two after writing this letter, the attorney for the 
defendant saw the president of the Steel Company, and had a 
talk with him in reference thereto, in which the president stated 
he had received the letter of May Ist, and that it was satisfactory 
to his company that the Insurance Company should handle the 
case as set forth in the letter, but that it waived none of its 
rights; to which the attorney replied: “Why, certainly, we 
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don’t wish to take any of your rights away.’ Thereupon the 
attorneys for the Insurance Company interposed an answer to 
the complaint, in the name and on behalf of the Steel Com- 
pany, and appeared and tried the action in court, which re- 
sulted in a judgment in favor of Tetter, as above stated. An 
appeal was taken to the Appellate Division, and the defendant, 
at the request of the Steel Company, assented to counsel for the 
Steel Company appearing and participating in the preparation 
and argument of the appeal before the Appellate Division. The 
judgment, however, was affirmed. 

It is claimed this action on the part of the Insurance Com- 
pany amounts to a waiver of any defense that the risk was not 
one assumed by it, and is, therefore, estopped from now as- 
serting such defense in this action to charge it with liability. 

The complaint in the action by Tetter against the Steel Com- 
pany alleged that Tetter was under sixteen years of age. The 
answer denied that allegation. It was one of the issues of fact 
to be tried, and was tried, with a finding in favor of Tetter. 

The precise question here raised appears to have been passed 
on by the Appellate Division of this department in the very re- 
cent case of Mason-Henry Press vs. Attna Life Insurance Co., 
146 App. Div. 181, 130 N. Y. Supp. 961, where it is held that 
the insurer does not waive the benefit of the exception from 
liability by defending the action brought by the employee, be- 
cause it was the duty of the insurer to defend, there being 
charges of negligence other than the one excepted from the 
policy. The court in the Mason-Henry Case said :— 

“The question of the age of the employee was one of fact. 
That issue might be determined favorably to the defendant in 
that action, and the contest might turn on the other issues pre- 
sented. For its own protection it was justified in defending the 
action. * * * Again, it was a duty imposed upon the insur- 
ance Company to defend the former action at its own expense. 
When it undertook the defense, it was simply performing its 
contract obligation, and the present plaintiff, although aware of 
the claim of the appellant that it disclaimed any liability if 
Krause was under sixteen years of age when injured, made no 
suggestion that it preferred to conduct the defense itself, or 
even to participate in the trial. 

“In view of these facts, it was too late after the trial for the 
assured to claim the defendant had waived the provision of the 
contract for its benefit which it unvaryingly insisted was op- 
erative, if the facts developed which made it applicable.” 146 
App. Div. pages 187, 188, 130 N. Y. Supp. 965. 

In the case at bar there seems to have been a mutual under- 
standing between the parties to this action that the Insurance 
Company should defend the action with a full “reservation of 
policy rights.” After the verdict of the jury, it was thought best 
to take an appeal, and the defendant cheerfully permitted the 
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plaintiff's own counsel to participate to the fullest extent in the 
preparation of the appeal brief and the argument before the Ap- 
pellate Court. We can discover no waiver by any of these acts 
of the right to insist that the action to Tetter was excepted. The 
circumstances inducing the Steel Company to employ Tetter are 
peculiarly unfortunate to this plaintiff. The employment was 
induced by the false representations made by Tetter and his 
father to the plaintiff and the health officer issuing the original 
certificate of employment, and suggests the wisdom of the Legis- 
lature adding a new provision to the Labor Law making it a 
criminal offense for parents of minors to induce employment or 
procure from public officials employment certificates by misrep- 
resentations as to the child’s true age. The misrepresentations 
in this case, however, were made to the Steel Company, and not 
to the Insurance Company. The Steel Company was the party 
deceived, not the Insurance Company, and there is no good rea- 
son for visiting the consequences of the plaintiff’s deception upon 
this defendant not a party to it. The foregoing considerations 
lead the court to the conclusion that the complaint be dismissed. 

Let findings be drawn in accordance with the views above ex- 
pressed. So ordered. 


SUPREME COURT OF NEW HAMPSHIRE. 


Coos. 


OSGOOD 
vs. 


UNITED STATES HEALTH AND ACCIDENT INS. CO* 


ACCIDENT—TERMS OF POLICY—EXCLUSIONS—*ROADBED.” 

An accident insurance policy, which excluded liability for injuries re- 
ceived “while walking or being upon any bridge or roadbed of any 
railway,” must have intended to except, from the risks insured against, 
that of being struck by moving cars or engines, so that any part of 
the right of way which may be swept by the moving rolling-stock is 
contemplated and no recovery could be had for an insured struck 
while walking outside the ends of the ties. 

(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 

(For other definitions, see Words and Phrases, vol. 7, pp. 6255, 6256.) 

ACCIDENT—LIABILITY OF INSURER—EXCEPTED RISKS. 

The liability of an accident insurance company for the death of an in- 
sured while walking along a railroad track in a manner excepted from 
the risks of the policy is not affected by the fact that other people 
walked on such track. 


(For other cases, see Insurance, Cent. Dig. $§ 1171, 1172; Dec. Dig. § 451.) 


* Decision rendered, June 28, 1912. 84 Atl. Rep. 50. 
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Exceptions from Superior Court, Coos County ; Mitchell, Judge. 

Action by Marion G. Osgood, administratrix, against the 
United States Health & Accident Insurance Company. From a 
denial of defendant’s motion for a nonsuit and the direction of a 
verdict in its favor, it brings exceptions. Exceptions sustained. 

The insured was struck by a locomotive while he was walking 
on a path beside the track of the Grand Trunk Railway. ‘There 
was evidence that he was walking outside the ends of the ties, 
but he must have been close to them to have been struck as he was. 
It was stipulated in the policy that it did not cover injuries re- 
ceived “while walking or being upon any bridge or roadbed of 
any railway.” 


Harry G. Noyes, of Gorham, for Plaintiff. 
Epwarp J. CumMMINGs, of Littleton, for Defendant. 


PEASLEE, J. 

[1] The question here is the meaning of the term “roadbed of 
any railway.” The ruling was that this included only the space 
covered by the rails and ties, even though this be less than that 
swept by a passing car or locomotive. From an engineering stand- 
point, the roadbed includes all that is necessary to support the 
superstructure. Webster’s Int. Dict.; Cent. Dict. It is manifest 
that this would ordinarily be more than the mere width of such 
superstructure. But the question here is not one of technical 
terms. The expression was not used in this contract by engineers 
or in view of scientific undertakings. It was a part of the agree- 
ment between the insurer and the insured, whereby the former 
limited the risks it insured against. The test is: What did the 
phrase mean to these parties when so used? 

The risk intended to be excepted from those insured against 
was that of being struck by moving cars or engine. This being 
so, it follows that in this contract the phrase “the roadbed of any 
railway” means all that part of the right of way which may be 
swept by the moving rolling-stock. The question has been fully 
considered in another jurisdiction, in an opinion reviewing the 
authorities and elaborating the arguments here briefly sum- 
marized. McClure vs. Association, 133 Iowa. 224, 110 N. W. 
466,8 L. R. A. (N. S.) 970, 119 Am. St. Rep. 598, 12 Ann. Cas. 
41. The conclusion there reached, that the exception “was in- 
tended to have force in the event of any injury connected in its 
origin with the matter of train operation,” is sustained by the 
other cases wherein the same question has been considered. De 
Loy vs. Insurance Co., 171 Pa. 1, 32 Atl. 1108, 50 Am. St. Rep. 
787; Metropolitan Accident Ass’n vs. Taylor, 71 Ill. App. 132; 
Standard, etc., Co. vs. Langston, 60 Ark. 381, 30 S. W. 427. 

[2] The fact that other people used the roadbed as the de- 
cedent used it is not material here. The question is one of con- 
tract between insurer and insured, and not of tort liability as be- 
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tween the injured party and those operating the moving trains. 
Piper vs. Association, 161 Mass. 589, 37 N. E. 759. 
Exceptions sustained. All concurred. 


SUPREME COURT OF IDAHO. 


COAST LUMBER CO. 
us. 


JETNA LIFE INS. CO* 


LIABILITY OF INSURER—EMPLOYERS’ LIABILITY INSUR- 
ANCE. 

Where a contract for insurance against bodily injury and death, ac- 
cidently suffered, provides a limitation of $5,000 as the company’s 
liability for loss on account of an accident resulting in bodily injury 
or death, for each person, and likewise provides that the company will 
pay the expense of litigation in addition to the sum limited, and also 
provides that, if the company shall elect to pay the assured the sum 
limited, it shall not be liable for further expense of litigation after 
payment shall have been made, and also further provides that, in 
case suit is brought against the assured to enforce a claim for dam- 
ages on account of accident, the company will, at its own cost, de- 
fend such suit, and such company exercises its option and defends 
a suit, such company is liable for all costs and expenses in such action, 
both in the trial and appellate courts. 


(For other cases, see Insurance, Cent. Dig. § 513.) 


LIABILITY OF INSURER—EMPLOYERS’ LIABILITY INSUR- 
ANCE. 

The covenant “to pay the expense of litigation,” and, also, “the company 
will, at its own cost, defend such suit in the name and on behalf of 
the assured,” are clear and express promises, and an agreement on 
the part of the insurance company that the company will pay the 
costs incurred in defending a suit for damages against the assured, 
where payment of the sum insured is refused by the insurance com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.) 


EXTENT OF LIABILITY—“COSTS AND EXPENSES.” 

“Costs and expenses,” as used in the contract of insurance involved in 
this case, is the amount paid counsel and witnesses, and court costs, 
and all costs, including the taxable costs recovered by the plaintiff 
in such suit. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1633-1640; vol. 
8, p. 7620.) 


ea Decision rendered, July 6, 1912. 125 Pac. Rep. 185. Syllabus by the 
ourt. 
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EXTENT OF LIABILITY—EMPLOYERS’ LIABILITY INSUR- 
ANCE—INTEREST. 


Where an action is brought to recover damages sustained under a life 
insurance policy insuring against injuries and death, and a defense 
is made by the insurance company on behalf of the assured, and such 
action is contested and tried in the district court, and thereafter ap- 
pealed to the Supreme Court, where such judgment is affirmed, the 
assured cannot recover from the insurance company interest on the 
amount of insurance for the period during which said judgment is 
being contested through the appellate court, and until such judg- 
ment is paid by the insurance company upon affirmance, as part of the 
costs and expenses of such litigation. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from District Court, Ada County; John F. MacLane, 
Judge. 

Action by the Coast Lumber Company against the Etna Life 
Insurance Company. From a judgment for defendant, plaintiff 
appeals. Reversed and remanded, with directions. 


A. A. FRASER and R. R. WEDEKIND, both of Boise, for Ap- 
pellant. 
Rrcuarps & Haca, of Boise, for Respondent. 


Stewart, C. J. 
On the 14th day of April, 1909, Charles N. Maw recovered a 
judgment against the appellant for personal injuries for the sum 


of $12,500, with interest thereon at the rate of 7 per cent per 
annum until paid, together with costs and disbursements in- 
curred in said action, amounting to the sum of $96.40. An appeal 
was taken from said judgment to the Supreme Court of this state, 
and said judgment was affirmed on the 18th day of March, 1911, 
and the costs on the appeals were assessed at the sum of $46.25 
On the 18th day of May, 1911, plaintiff paid such judgment in 
full, amounting to the sum of $14,489.95. 

This action was thereafter commenced by the appellant against 
the respondent, for the purpose of recovering the sum of $856, 
the interest accruing upon the sum of $5,000 for two years, one 
month, and four days, the period expiring between the date the 
judgment was entered on the 14th of April, 1909, in the fore- 
going case, and the payment of said judgment on the 18th of 
May, 1911, and also for the sum of $96.40, the costs upon said 
trial, and the further sum of $46.25, the costs of appellant in said 
action. 

The cause was tried to the court, findings of fact made, and 
judgment was rendered in favor of the defendant that the plaintiff 
take nothing by its complaint. ‘This appeal is from the judgment. 

This action is based upon an insurance policy issued by the 
respondent to the appellant, which, among other things, contains 
the following provision: “In consideration of the warranties of 
the assured hereinafter set forth and of fifty-six and no/100 
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coe ($56.00) estimated premium, the A*tna Life Insurance 
Company of Hartford, Connecticut [called the company], does 
hereby insure the Coast Lumber Company of Boise, county of 
Ada, state of Idaho [called the assured], against loss or expense 
arising or resulting from claims upon the assured for damages 
on account of bodily injuries or death accidently suffered, by 
reason of the operation of the trade or business described here- 
in, by any employee or employees of the assured while within the 
factory, shop, or yards described herein,” etc. 

This insurance is subject to the following conditions :— 


‘A. The company’s liability for loss on account of an accident 
resulting in bodily injuries to or in the death of one person is 
limited to five thousand dollars ($5,000. 00) ; and, subject to the 
same limit for each person, the company’s total liability for loss 
on account of any one accident resulting in bodily injuries to or 
in the death of more than one person, is limited to ten thousand 
dollars ($10,000.00). The company will, however, as provided 
in conditions D and E, hereof, pay the expense of litigation in 
addition to the sum herein limited, provided that if the company 
shall elect to pay the assured the sum as herein limited, it shall 
not be liable for further expenses of litigation after such pay- 
ment shall have been made. 

“B. This policy does not cover loss or expense arising on ac- 
count of or resulting from injuries or death to, or if caused by 
{here follows an enumeration of the risks not assumed, or for 
which the insurer shall not be liable]. 

“C. Upon the occurrence of an accident the assured shall give 
immediate written notice thereof with the fullest information 
obtainable to the home office of the company at Hartford, Conn., 
or its duly authorized agent. If a claim is made on account of 
such accident the assured shall give like notice thereof with full 
particulars. The assured shall at all times render to the company 
all co-operation and assistance in his power. 

“D. If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered by 
this policy, the assured shall immediately forward to the com- 
pany’s home office every summons or other process as soon as 
the same shall have been served on him, and the company will, 
at its own cost, defend such suit in the name and on behalf of the 
assured, unless the company shall elect to settle the same or to 
pay the assured the indemnity as provided for in condition A 
hereof. 

“E. The assured, whenever requested by the company, shall aid 
in effecting settlements, securing the information and evidence, 
the attendance of witnesses and in prosecuting appeals, but the 
assured shall not voluntarily assume any liability, or interfere 
in any negotiation for settlement, or in any legal proceeding, or 
incur any expense, or settle any claim, except at his own cost, 
without the written consent of the company previously given, 
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except that the assured may provide at the company’s expense 
such immediate surgical relief as is imperative at the time of the 
accident. 

“F. No action shall lie against the company to recover for any 
loss or expense under this policy unless it shall be brought by 
the assured for loss or exposure actually sustained and paid in 
money by him after actual trial of the issue, nor unless such ac- 
tion is brought within ninety days after payment of such loss or 
expense.” 


It is the contention of the appellant that the respondent is liable, 
under the provisions of the foregoing policy of insurance: First. 
For loss or expense arising or resulting from claims upon the as- 
sured for damages on account of bodily injuries. Second. That, 
Where suit is brought against the assured to recover damages on 
account of accidents covered by the policy, the company will de- 
fend such proceedings at its own cost, in the name and on behalf 
of the assured, or settle the same, unless it should elect to pay 
the assured the indemnity provided for. Third. That the insur- 
ance company must pay, not only the sum of $5,000, the amount 
limited by the policy, but, in addition thereto, the expense of litiga- 
tion, as provided in condition A, actually sustained and paid in 
money by him after actual trial of the issue, as provided in con- 
dition F. 

[1] The right of the plaintiff to recover is to be determined 
by the language used in the contract of insurance, and the com- 


pensation depends entirely upon the covenants in the contract; 
and in construing such contract the general rules applicable to 
contracts generally should be applied. Rumford Falls Paper Co. 
vs. Fidelity & Casualty Co., 92 Me. 574, 43 Atl. 503. 

Under the provisions of condition A, the respondent company 
agrees to pay for loss on account of accident resulting in bodily 
injuries to or in the death of one person to the extent of $5,000, 


and to “pay the expense of litigation in addition to the sum herein 
limited, provided if the company shall elect to pay the assured the 
sum as herein limited, it shall not be liable for further expenses of 
litigation after such payment shall have been made.” ‘That is, 
where the employee brings an action against the assured, the com- 
pany reserves the right to pay to the assured the sum named in 
the policy, and by so doing is relieved from any expense incurred 
in the litigation to recover a greater sum than the amount spect- 
fied in the policy and paid. If such payment, however, is not 
made by the insurance company, then the company agrees to pay 
the expense of litigation in addition to the sum limited by the 
policy of insurance; and, under the provisions of condition C of 
the policy, when an accident occurs, the assured is required to give 
written notice to the insurance company or its agent, and, if 
claim is made on account of such accident, the assured is re- 
quired to give notice of the particulars, and, under the provisions 
of condition D of the contract, if thereafter any suit is brought 
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against the assured to enforce a claim for damages on account of 
an accident covered by the policy, the assured is required to notify 
the insurance company as soon as the summons or other process is 
served, and the insurance company agrees to defend such suit “in 
the name and on behalf of the assured at the cost of the insurance 
company, unless the company elects to settle the same.” Under 
the provisions of condition E, the assured is prohibited from as- 
suming any liability, or in any way interfering with negotiation 
for settlement, or any legal proceeding, or incur any expense, or 
settle any claim, except at its own cost, without the written as- 
sent of the company. Under the ee of condition F, no 
action shall he against the company for loss or expense, unless it 
shall be brought by the assured for loss or expense actually sus- 
tained and paid in money by him after actual trial of the issue, 
nor unless such action is brought within ninety days after pay- 
ment of such loss. 

Krom these various provisions, it is apparent that, where an 
accident occurs, the assured shall give notice to the company ; and, 
if a claim is made on account of such accident, notice shall also 
be given to the company by the assured; and thereafter, if a 
suit is brought against the assured to enforce a claim of damages 
on account of accident covered by the policy, the company re- 
serves the right to pay the amount specified in the contract of 
insurance, or to defend the action brought against the assured for 
damages. And if the company defends such action, it promises 
and agrees to do so at its own costs and expense. 

In this case an action was brought by Maw against the assured, 
the Coast Lumber Company, to recover the sum of $15,000, 
and the respondent asserted its option under condition D of the 
policy of insurance, and took charge of the defense of the ap- 
pellant, Coast Lumber Company, and conducted and prosecuted 
such defense during the trial and up to the entry of judgment for 
damages in said suit, and likewise prosecuted the appeal from 
that judgment to the Supreme Court, where such judgment was 
affirmed. This being true, the respondent obligated itself to pay 
the expense of such litigation in addition to the sum limited in 
the policy. Where the action for damages is for a sum in excess 
of the amount fixed and stipulated in the policy of insurance, 
and the company elects to defend, rather than to pay the amount 
specified in the policy of insurance, then the company assumes 
and agrees to pay, in addition to the amount specified in the policy, 
the expense of litigation. This is clearly contemplated by con- 
ditions A and D, and is a clear and specific agreement on the 
part of the insurance company as a part of the consideration for 
the policy. 


|2, 3] The covenant ‘ ‘pay the expense of litigation,” as used in 
condition A, and the provision in condition D, “and the company 
will, at its own cost, defend such suit in the name and on be- 
half of the assured,” are clear and express promises, and an 





1670 Insurance Law Journal Vol. 41. [Oct., 1912. 


agreement on the part of the insurance company that the com- 
pany will pay the cost incurred in defending a suit for damages 
against the assured, where payment of the sum insured is refused 
by the insurance company; and such cost and expense is the 
amount paid counsel and to witnesses, and other court costs, and 
all costs and other expenses, including the taxable costs recovered 
by the plaintiff in said suit, if the defense made is unsuccessful. 
This is clearly the contract which the parties have made, and 
which is enforceable in this action. 

The plaintiff's right of recovery does not depend upon the 
amount of the judgment recovered by the person sustaining the 
injuries, and for which suit is brought against the assured, be- 
cause of the limit of insurance fixed by the policy of insurance ; 
for the company reserves the right to make the defense, without 
regard to the amount claimed by the party injured by the ac- 
cident, or the amount that may be recovered in such action, in- 
asmuch as the assured is excluded from the control of conduct of 
the defense made in such suit. If the defense made proves suc- 
cessful, the insurance company would have done no more than it 
claimed to do; and, if the defense was unsuccessful, then the 
company did no more than it promised to do under the provisions 
of the contract ; and the expense and cost thus incurred were ob- 
ligations which the insurance company assumed and agreed to pay. 
where the amount of insurance was not paid by the insurance 
company, and where the insurance company elected to make a 
defense on behalf of the assured. Rumford Falls Paper Co. vs. 
Fidelity & Casualty Co., 92 Me. 574, 43 Atl. 503; New Am- 
sterdam Casualty Co. vs. Cumberland Telegraph Co., 152 Fed. 
961, 82 C. C. A. 315, 12 L. R. A. (N. S.) 479; Brewster vs. 
Empire State Surety Co., 145 App. Div. 678, 130 N. Y. Supp. 
439; Puget Sound Imp. Co. vs. Frankfort, 52 Wash. 124, 100 
Pac. 190. 

The evidence in this case shows that the insurance company 
took charge of the defense, as provided in the contract of insur- 
ance, upon the trial of said action in the district court, and that 
the appeal was authorized by the insurance company, and that 
counsel was employed by the insured, as well as by the insurance 
company, in prosecuting the appeal; and the court so found, and 
the evidence is sufficient to support the findings. This being true, 
the respondent insurance company in no way released its claim 
under the terms of the contract, or released itself from the pro- 
visions of said contract with reference to paying the expense of 
such appeal; and the appellant is entitled to recover the costs 
alleged and proven. 


|4] There is a claim made in this case that the appellant com- 
pany should be allowed interest on the judgment for two years, 
one month, and four days, the period between the time the judg- 
ment was entered in the district court and the payment of the in- 
surance on the 18th day of May 1911. There is no provision in 
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the policy by which the insurance company obligates itself to pay 
interest during that period of time. The accruing of interest is 
not costs or expenses of litigation, as covered by the provisions 
in the insurance contract. And in this case the appellant is re- 
sponsible, as well as the respondent, for the delay of payment of 
the insurance by reason of such appeal, because the appellant 
joined with the respondent in such appeal and employed counsel 
to prosecute the same. 

The judgment in this case is reversed, and the cause is re- 
manded, with directions to enter judgment in favor of the ap- 
pellant covering the costs and expenses paid by the appellant, 
both upon the trial and upon the appeal. 

The judgment is reversed; costs awarded to appellant. 

Ailshie and Sullivan, JJ., concur. 


SUPREME COURT OF WASHINGTON. 


PRIDE 
US. 


CONTINENTAL CASUALTY CO* 


PAYMENT OF PREMIUM—DEFAULT. 

Where one insured under an: industrial or accident policy, after giving 
the insurer an order upon his master to deduct the amount of the 
premium from his wages, drew the full amount of his wages before 
any deduction had been made, and then left the service of his master, 
the default bars any recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-924; Dec. Dig. § 
360.) 


POLICY — CONSTRUCTION — EXTRINSIC MATTERS —‘INDUS- 
TRIAL INSURANCE.” 

\n insurance policy which, by its terms, expired one year after issuance, 
unless renewed, and provided for the payment of weekly indemnity 
in cases of accident or injury arising from violent or external means, 
and a stipulated payment in case of death from those causes, is an 
industrial or accident policy, instead of a life policy; and so, in an 
action on such policy, the inhibitions of Rem. & Bal. Code, §§ 6155, 
6159, respectively, providing that no policy of life or endowment in- 
surance, except policies of “industrial insurance,” shall be issued, un- 
less it provides that the policy and application shall constitute the en- 
tire contract, and that every policy, except industrial or those calling 
for premiums monthly or oftener, shall have attached thereto a cor- 
rect copy of the application, and, unless so attached, it shall not be 
considered a part of the policy or be received in evidence, do not 
apply so as to exclude evidence of insured’s assignment of his wages 
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for the payment of monthly premiums, though such assignment was 
not made part of the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 
654%.) 


Department 2. Appeal from Superior Court, Spokane County ; 
Henry L. Kennan, Judge. 

Action by Sue I. Pride against the Continental Casualty Com- 
pany. From a judgment for defendant, plaintiff appeals. Af 
firmed. 


O. C. Moore and Joun I. MELVILLE, for Appellant. 
RocuE & OnsTINE, of Spokane, and MANToN MAVEricK and 
P. CornE.Ius, both of Chicago, IIl., for Respondent. 


Morris, J. 

In this action appellant seeks to recover, as beneficiary in a 
policy of insurance issued to her son, Elmo Pride, covering death 
through “external, violent and purely accidental means.” The 
case was tried by the court, without a jury, and, findings and 
judgment having been entered in favor of respondent, this ap- 
peal follows. 

Elmo Pride was, on March 4, 1910, the day the policy was is- 
sued, an employee of the Spokane, Portland & Seattle Railway 
Company, as a roundhouseman, at Vancouver. The amount of the 
policy was $1,000, and the annual premium $20.40, which was to 
be paid in four monthly installments of $5.10 each. To provide 
for the payment of this premium when due, Elmo Pride, on 
March 4, 1910, gave the respondent an order on the paymaster 
of the railway company, authorizing and reqhesting the railway 
company to pay these installments of premium to respondent, 
as they became due, and deduct them from his wages in the 
months of March, April, May, and June. This order gave the 
character and place of his service with the railway, as did the ap- 
plication, and provided that, in case of any change in his employ- 
ment, either as to class of service or location, prompt notice should 
be given. It was also provided in the policy that the application 
and paymaster’s order should be a part thereof; and that no re- 
covery could be had upon the policy in case of loss incurred sub- 
sequent to a default in the payment of any installment of pre- 
mium and prior to any reinstatement, which was also therein 
provided for. This paymaster’s order was received by respondent 
on March goth, and on March 11th the same was forwarded to the 
paymaster of the railway company for the collection of the first 
premium installment, which, under its terms, was payable from 
the March wages of Elmo Pride. In order to facilitate the col- 
lection of the installments of premium as they became due and 
payable under the policy and paymaster’s order, the respondent 
forwarded to the railway company what is called ‘Paymaster’s 
Return List,” giving the names of employees carrying policies, 
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including that of Elmo Pride, with his occupation, location, head 
of his department, and the amount of the first installment of pre- 
mium, payable from his wages for the month of March. ‘This 
was received by the railway company on March 22d, and in the 
following month was returned to respondent, notifying it that 
no deduction could be made from the March wages of Elmo Pride, 
for the reason that Elmo Pride had quit the service of the railway 
company, and had drawn all the wages due him. Respondent dur- 
ing the month of April, in the exercise of the option given it in 
the policy, mailed a like return list to the railway company, and 
in due time was notified that no payments could be made, be- 
cause Elmo Pride was no longer in its service. Respondent there- 
upon marked the policy as lapsed. No further effort was made 
to collect the premium. 


The facts as to the employment of Elmo Pride with the rail- 
way company seem to be about these: He was employed as a 
roundhouse laborer for twenty days in March, for which service 
he was, on March 22d, paid the whole amount then due him, and 
on the same day he quit the service of the railway company. Sub- 
sequently he worked 2-3/11 days in March in the same capacity, 
when he again quit the service, receiving his pay in full on April 
1st. He worked three days in April in the same capacity, quitting 
April 19th, and being paid in full. On May Ist he again entered 
the service of the railway company as a bridge builder, and con- 
tinued to so work until his death on June 7th from cause within 
the terms of the policy, if it was then in force. No notification 
was given of these various changes in employment, as provided 
in the policy. 

[1] Upon these facts the court below found in favor of respond- 
ent, and, in our judgment, its ruling should be sustained. There 
could be no question in the mind of Elmo Pride as to the failure 
to pay his installments of premium. He knew they were to be 
paid out his wages. He knew the amount to be paid and when, 
and with such knowledge he in each instance, quits the railway 
company’s. service before it could deduct the premium from his 
wages, and draws all that was then due him. He knew the pre- 
mium installments were not paid out of wages earned by him in 
March, April, or May, and that it was impossible for the agent he 
had empowered to make such payments on his behalf to do so, 
for the reason that he had demanded and received all sums earned 
by him. His default was deliberate and intentional, with full 
knowledge of all the circumstances, and his beneficiary must abide 
its consequences. 

[2] The chief assignment of error upon which appellant con- 
tends for a reversal is error of the court below in receiving the ap- 
plication and paymaster’s order as evidence, and in admitting evi- 
dence of officers of the railway company and of respondent re- 
specting the nonpayment of premiums. This objection is based 
upon sections 6155 and 6159, Rem. & Bal. Code. The first of 
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these sections provides that: “No policy of life or endowment 
insurance shall be issued or delivered in this state until * * * 
nor shall such policy, except policies of industrial insurance where 
the premiums are payable monthly or oftener, be so issued or 
delivered after January 1, 1910, unless it contains in substance 
the following provisions: * * * 3. A provision that the policy 
and the application therefor shall constitute the entire contract 
between the parties, and that all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not 
warranties, unless a copy of such statement is contained in or 
attached to the policy and that no such statement shall be used in 
defense to a claim under the policy unless it is contained in a writ- 
ten application; and a copy of such application shall be indorsed 
upon or attached to the policy when issued.” Section 6159 con- 
tains the following provision: “Every policy, except industrial 
or these calling for premiums monthly or oftener, shall have at- 
tached thereto a correct copy of the application, and unless so 
attached the same shall not be considered a part of the policy or 
received in evidence.” 


These sections are said to be decisive of the error contended, 
because neither the application nor the paymaster’s order was at- 
tached to the policy. These sections in no way affect the right of 
recovery upon the policy in suit. This policy is neither a life nor 
endowment policy, within the meaning of the law, but falls within 
the exception as an industrial or accident insurance policy. By 
its terms it expires one year after issuance, unless renewed; and, 
while it covers loss of life from “external, violent and purely 
accidental means,” and is therefore in one sense an insurance on 
life, in which the payment of the insurance money is contingent 
upon loss of life, it is nevertheless evident that it is not such a life 
insurance policy as was contemplated by the Legislature in the 
enactment of these two sections. It contains provisions for the 
payment of a weekly indemnity in case of accident or injury aris- 
ing from numerous violent or external means. It refers to the 
industry and special class of employment the assured was engaged 
in at the time. It makes provision for. his inability, because of 
injuries from purely accidental means, to engage in any labor or 
occupation. It is, in every sense of the term, a policy of industrial 
insurance, as contemplated by the Legislature in excluding such 
policies from the provisions of the law. If this is not industrial 
insurance, we fail to appreciate what character of insurance should 
be so designated. If the Legislature had in mind any distinction 
between life insurance and industrial insurance, as those terms 
are used in ordinary understanding, and it is evident from making 
the latter class of insurance an exception to the rules governing 
the former class that such was the intention, then it must be evi- 
dent that this policy falls within the exception, or it would be im- 
possible to indicate to a person of ordinary understanding what 
was meant by the expression “industrial insurance,” as distin- 
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guished from straight life or endowment insurance. These views, 
as applied to a like distinction in similar statutes, are supported 
by National Life & Acc. Ins. Co. vs. Lokey, 166 Ala. 174, 52 
South. 45; Standard Life & Acc. Ins. Co. vs. Carroll, 86 Fed. 567, 
30 C. C. A. 253, 41 L. R. A. 194; National Acc. Soc. vs. Dolph, 
94 Fed. 743, 38 C. C. A. 1; Fidelity & Casualty Co. vs. Dorough, 
107 Fed. 389, 46 C. C. A. 364; Mutual Reserve Life Ins. 
Co. vs. Dobler, 137 Fed. 550, 70 C. C. A. 134. 

This policy is further within the exception in that it provided 
for monthly payments of premium. The paymaster’s order, 
neither within the contemplation of the law nor of the parties, 
could have been attached to the policy, as it must be surrendered 
to and retained by the railway company as its authority and 
justification for retaining the monthly payments from the wages 
of Elmo Pride and forwarding them to respondent for the benefit 
of the assured. It was therefore competent, under any interpreta- 
tion of the law, for the officials of the railway company to testify 
to the receipt of this order and the reasons why it was not com- 
plied with. 

We therefore concur in the findings of the lower court; and its 
judgment is sustained. 

Mount, Ellis, Parker, and Fullerton, JJ., concur. 


STONE vs. OLD COLONY ST. RY. CO.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


CONTRACT—SITUS. 

Where a railroad company desiring insurance signed and mailed an ap- 
plication to the home office of the insurance company in Philadelphia, 
where it was accepted and policies were signed and mailed, properly ° 
addressed to the applicant, the insurance contracts were completed 
and to be performed in Pennsylvania. 

(For other cases, see Insurance, Cent. Dig. §§$ 173-175; Dec. Dig. § 125.) 


ASSESSMENT—BURDEN OF PROOF. 


Where a policyholder sought, on ground that the policies were illegal, to 
avoid the payment of an assessment for which action was brought by 
the receiver of the insolvent insurance association, the burden was 
upon the policyholder to prove such illegality. 

(For other cases, see Insurance, Cent. Dig. $§ 94-07; Dec. Dig. § 71.) 

POLICIES—VALIDITY. 

Where an application made by a railroad company for insurance was 


finally acted upon in Pennsylvania, and the policies were actually 
delivered in that state, where they were legal, the policies were not 


* Decision rendered, July 1, 1912. 09 N. E. Rep. 218. 
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illegal in Massachusetts, though the secretary of the company solicited 
insurance applications there. 
(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


CONTRACT-—SITUS. 


St. 1894, ¢. 522, § 3, providing that all contracts of insurance on property, 
lives, or interests in Massachusetts shall be deemed to be made there- 
in, is not intended to regulate or prohibit contracts of insurance made 
by residents of the state in other jurisdictions. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


CONTRACTS—RESTRICTIVE LEGISLATION. 


State legislation cannot deprive a citizen of the personal right to protect 
himself from loss by insurance on his property under a contract made 
outside the state of his domicile. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


INSOLVENCY OF INSURER—ASSESSMENTS—RIGHT OF RE- 
COVERY—PUBLIC POLICY. 

The receiver of an insolvent foreign insurance company is not forbidden 
by public policy to enforce in this state an assessment against the 
holder of a policy issued in the foreign state, merely because the 
policy could not have been validly issued in this state. 

(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. § 7 


ASSESSMENT—RIGHT TO SET-OFF. 


If an insurance association, while solvent, levies an assessment upon a pol- 
icyholder and brings suit therefor, defendant may have a cross-de- 
mand for the amount of accrued and liquidated, but unpaid, claims. 


(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. $ 71.) 


RIGHT TO SET-OFF OR RECOUPMENT. 

In a receiver’s action for an assessment levied against a policyholder of an 
insolvent insurance association, the defendant cannot plead in set-off 
or recoupment an unpaid claim which it may have against the as- 
sociation. 


(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. § 71.) 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


WOLOWITCH 
vs. 


NATIONAL SURETY CO. or New York.* 


APPLICATION—WARRANTIES—ACTS OF BROKER. 

Plaintiff in an action for burglary insurance warranted that he had no 
burglary insurance, and that he had never been refused any, and 
had applied for none other than as stated. The policy provided that 
it should be void if insured attempted in any way to defraud the 
company, that no agent had authority to change or waive any of its 
provisions, and that notice or knowledge to the agent or to any other 
person should not constitute a waiver or change any part of the 
contract. Plaintiff employed a broker to obtain the insurance, and 
he, after applying to one or more companies and being refused, ob- 
tained a policy from defendant, so that, while plaintiff's warranty 
that he had not applied and been refused was true when made, it 
was false at the time of defendant’s issuance of the policy, though 
plaintiff had no knowledge thereof. Held, that the broker was plain- 
tiffs agent, and, the defendant having issued the policy relying on 
the warranty, plaintiff was bound by his acts. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


BURGLARY INSURANCE—BOOKS OF ACCOUNT. 

A provision in a burglary policy that the insurer should not be liable 
if insured’s books of account were not so kept that the actual loss 
might be accurately determined therefrom was a material provision 
of the policy, and it was therefore error for the court to refuse to 
charge that if the jury believed that a burglary occurred as claimed, 
but they were unable to determine from the books of account kept 
by plaintiff the amount of the loss, the verdict must be for de- 
fendant. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Appeal from Appellate Term. 

Action by Bernard Wolowitch against the National Surety 
Company of New York. From a determination of the Appel- 
late Term affirming a judgment of the City Court on a verdict 
for plaintiff, and from an order denying a motion for a new 
trial, defendant appeals. Reversed. 

See, also, 134 N. Y. Supp. 1150. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Miller, 
and Dowling, JJ. 


* Decision rendered, July 11, 1912. 136 N. Y. Supp. 793. 
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JosEPH L. PRAGER, of New York City, for Appellant. 
J. Smpney Bernstern, of New York City, for Respondent. 


CLARKE, J. 

This.is an action on a burglary insurance policy. The policy 
provided that “in consideration of $24 premium, and of the state- 
ment in the schedule hereinafter contained, which statements the 
assured makes on the acceptance of this policy and warrants to 
be true,” the company assured the plaintiff in the total sum of 
$1,000 for the term of twelve months beginning on the 28th day 
of March, 1910, at noon, and ending on the 28th day of March, 
1911, at noon, “subject to the hereinafter special and general 
agreements, terms, and conditions which are to be construed as 
co-ordinate conditions and precedent to any recovery under this 
policy, for direct loss by burglary of any of the merchandise 
described in the schedule hereinafter contained.” 

[1] Under “Special Agreements,” it was provided :— 

“(A) The company shall not be liable. * * * (4) If the 
books and accounts of the assured are not so kept that the actual 
loss may be accurately determined therefrom.” 

In the schedule it was provided :— 

“(9) The assured has no burglary insurance, has never been 
retused any, and has applied for none other than is herein 
stated.” 

Under “General Agreements,” it was provided: 

“(5) This policy shall be void and thereupon cease and de- 
‘termine * * * if the assured attempts in any way to de- 
fraud the company. * * * (10) No agent has authority to 
change this policy or waive any of its provisions, nor shall any 
notice to the agent or knowledge of his or any other person be 
held to effect a waiver or change in this contract or in any part of 
it * * * and no change whatever in this policy or waiver of 
any of its provisions shall be valid unless an indorsement is 
added thereto, executed in the same manner [in writing and 
signed by an executive officer].” 

The answer as a first defense alleged :-— 

“That at and about the time of the said alleged loss the plain- 
tiff failed and neglected to keep proper and complete books and 
accounts. * * * That at and about the time of the said al- 
leged loss the books and accounts of the plaintiff, if he be the 
insured under said policy, were not so kept that any actual loss 
which may have occurred under the said policy of insurance could 
be determined therefrom.” 

For a second defense :— 

“That previous to the issuance of the policy under which 
plaintiff claims plaintiff had applied for and been refused 
burglary insurance by other insurance companies. * * * That 
the warranty contained in the said policy of insurance made by 
the assured upon the acceptance of the said policy ‘that the plain- 
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tiff had never been refused burglary insurance, and had never 
applied for any other,’ was and is untrue, and that by reason 
thereof there was a breach of the warranty in said policy with re- 
spect to previous applications for insurance, and the policy was 
at the time of the said loss, and now is, null and void.” 

It also alleges for a fourth defense that he has greatly exag- 
gerated and overstated the value and amount of any loss which 
he may have sustained, and said overstatement was made for the 
purpose of cheating and defrauding the defendant; that by rea- 
son of the aforestated attempted fraud said policy was and is 
null and void, and the plaintiff is precluded from any recovery 
thereunder. 

The proof of the burglary was sufficient. The important ques- 
tions for consideration are: First. Was error committed in the 
refusal to receive evidence tending to show a breach of war- 
ranty in regard to previous application and refusal of other 
burglary insurance? Second. Did the plaintiff keep proper and 
complete books and accounts so that the actual loss could be 
determined therefrom? 

First. The plaintiff's wife prior to his marriage to her, which 
took place on December 21, 1909, had been engaged for some 
time in the feather business in this little store on Seventh ave- 
nue. They both testified that in January she took an inventory 
of the stock amounting to $1,125 on January 10, 1910, and turned 
over the business to him without a written assignment, and that 
it was thereafter conducted in his name, she remaining as prac- 
tical manager. Plaintiff testified :-— 


“I instructed a young man by the name of Meyer Feltman to 
get me insurance, burglary insurance, which he did. He was 
the only one I told to get a policy for me. He brought me this 
policy. * * * Told him to get the policy in the beginning of 
January, right after I took over the business. He only brought 
me one policy, and that is this one. I don’t know what he was 
doing between January and March 28th when I told him to get 
this policy. Exhibit 1 was the first policy I got. I saw him very 
seldom during that time. 

“Q. When you saw him what did he say about the policy? 
|‘That was objected to and sustained as immaterial, and defend- 
ant excepted.] | told him to get a good company. I left that 
to him. I don’t know where he applied or what company he 
applied to for insurance. I got the policy on March 28th.” 

The burglary occurred the night of April 1st—2d. 

Feltman was called by the defendant, and testified :— 

“My business is the insurance brokerage line. * * * I re- 
member Mr. Wolowitch asking me to take out a policy of 
burglary insurance. That was the early part of March, 1910, or 
it may have been the latter part of February, or it might have 
been in January, when Mr. Wolowitch started in business. 
* * * JT don’t know exactly when he started in in Seventh 
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avenue. It was at the time I approached him to take out a policy. 
He did not tell me what company to get the policy in. I was to 
procure for him a policy of burglary insurance. He told me 
what amount. I finally brought this policy to him from the 
National Surety Company. I applied for this policy in his behalf, 
not myself. 

“Q. Now, what other companies did you apply to before you 
applied to the National Surety Company? (This was objected 
to and sustained.) I asked Mr. Wolowitch whether he carried 
any burglary insurance. After a little discussion, he said he will 
take a policy from me to the amount of $1,000. 

“Q. Did he tell you to apply for the policy from one of the 
companies? A. He said to go right ahead and get the policy; 
then I applied for such insurance. 

“Q. Where did you apply? (Objected to and sustained.) 1 
applied for insurance right after I got Mr. Wolowitch’s orders. 
* * * We were talking on the burglary insurance business. 
He said, ‘You can go ahead and get a policy.’ 

“Q. Did he tell you how much insurance? A. $1,000. He did 
not tell me any particular company to apply to. I didn’t talk 
to him. 

“Q. Didn’t you meet him from the time he gave you the order 
to get him the insurance until the time you delivered him the 
policy? A. When I delivered the National Surety Company 
policy; yes, sir. 

“Q. Did you tell him anything at that time about having made 
any previous applications? (Objected to and sustained.) 

“Q. Did you make any application to or did you apply for in- 
surance to any other company in the city of New York asking 
for burglary insurance, besides the application you made to the 
defendant company, at or about the time that Mr. Wolowitch 
requested you to apply for insurance prior to the making of the 
application to the National Surety Company? (Objected to and 
sustained. ) 


“The Court: * * * Did you prior to that time after Mr. 
Wolowitch requested the protection make any previous appli- 
cation to any other company which had been rejected? 

“The Witness: Yes, sir. 

“The Court: Prior to that time? 

“The Witness: Prior to the National Surety Company appli- 
cation. 

“The Court: Did you communicate that to Mr. Wolowitch? 

“The Witness: No, sir. 

“Plaintiff's Counsel: I move to strike it out. 

“The Court: Strike it out. (Exception.)” 

A number of other question bearing upon the subject were 
ruled out. Employees from several other companies were put 
upon the stand, and questions were propounded as to an applica- 
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tion for Wolowitch being presented to their companies. They 
were not permitted to testify. 

“The Court: I will not permit this evidence, so you need not 
call any more witnesses on that point, the warranty of which are 
a part of the policy, unless it be shown that Mr. Wolowitch was 
acquainted with the fact that other policies had been applied for. 
I will not presume that the mere fact of the agency for special 
purposes is sufficient to charge the principal with knowledge 
thereof; the warranty being something that he personally testi- 
fied he had no knowledge of. * * * 

“Defendant’s Counsel: Then I understand your honor will 
not permit me to offer any evidence except——- 

“The Court: No evidence except a direct indication which 
would warrant me in believing that Mr. Wolowitch had knowl- 
edge of the rejection. 

“Defendant’s Counsel: So as to have the record clear, I offer 
to prove that application was made to other companies by Mr. 
Feltman, who was authorized by Mr. Wolowitch to place insur- 
ance, and that those other companies had refused to issue poli- 
cies. 

“Plaintiff's Counsel: I object to the offer on the ground that 
it is incompetent, irrelevant and immaterial. 

“The Court: Objection sustained. The matter will not be ad- 
mitted. The jury will disregard the offer. (Exception.)” 

If this ruling was error, it was fatal. 

In the First National Bank of Ballston Spa vs. Insurance Co. 
of N. A., 50 N. Y. 45, the survey contained the following ques- 
tion an] answer :— 

“27. Watchmen. Is one kept in the mill or on the premises 
during the night and at all times when the mill is not in opera- 
tion, or when the workmen are not present? A. Yes.” 

On the day previous to the destruction of the property by fire, 
the personal property in the mill was levied upon by the sheriff 
upon an execution against the assured. ‘he sheriff excluded 
the employees from the mill, took the keys, and locked up the 
building. The deputy sheriff and one of the trustees of the 
assured remained in the office of the mill, about two rods from 
it, during the night up to the time of the discovery of the fire 
which occurred about 4 a. m., but they did not watch. Gro- 
ver, J.:— 

“Where a fire policy refers to a survey and declares that it 
shall constitute a part of the policy, the statements therein con- 
tained in regard to the situation, use, and care of the property 
are to be regarded and construed as warranties. * * * Fail- 
ure to comply with a warranty will bar a recovery in case of loss, 
whether the loss was caused by such failure or not. * * * 
This statement (referring to the question and answer quoted 
above) was promissory, but the rights and duties of the parties 
were the same under it as though it had been affirmative. 
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* * * Jt appearing that there was a breach of the warranty to 
keep a watchman, the nonsuit was properly granted, and the 
judgment must be affirmed.” 


In Baker vs. Home Life Ins. Co., 64 N. Y. 648, the action 
was upon a policy of life insurance. The defense was breach of 
warranty. By the terms of the policy the statements in the ap- 
plication were made warranties. Among other questions was 
the following :— 

“Have the parents, aunts, brothers, or sisters of the party in- 
sured, been afflicted with insanity, consumption, or with any 


pulmonary, scrofulous, or other constitutional disesase? A. 
No.” 


In answer to another question as to what disease a deceased 
brother died of the answer was, “Unknown.” Plaintiff proved 
on the trial that the answers were taken down by the agent of 
the company, who filled out the application, that the insured 
stated to the agent that she understood that said brother died of 
consumption, and that the agent stated that where she had no 
knowledge to answer, “No; none.” The evidence established 
that the mother, one or more of the brothers, and one or more 
of the sisters of the insured had been afflicted with consumption, 
and with pulmonary and scrofulous diseases, and had died from 
their effects. The court nonsuited the plaintiff. Held, no error; 
that the facts established, whether known to the applicant or not, 
at the time of the application, avoided the policy; that, if the 
brother named had been the only one of the family who had been 
thus afflicted, there might have been a question for the jury 
whether the fact was not communicated to defendant’s agent, in 
the answer to the subsequent question, in a way to qualify the 
direct negative, but that the explanation as to his death, did not 
cover the vice of warranty as to the.other relatives named. The 
court reiterated the rule that the policy having been issued upon 
the condition that, if the statements should be found untrue, the 
policy would be void, the untruthfulness of such statements 
avoided the policy, and it was immaterial whether they were 
made in ignorance or fraudulently—citing 50 N. Y. 45, supra. 

In Allen vs. German American Ins. Co., 123 N. Y. 6, 25 N. E. 
952, Gray, J., said :— 

“In this particular case it was found that the plaintiff did not 
know about the limitation as to the other insurance. But that is 
his fault, and not that of the company. It had the right to pre- 
sume that the plaintiff knew of and assented to every provision 
in its policy, when he accepted it. Nor is it of any consequence 
that it may not be possible to show that any prejudice could ac- 
crue from insurance in excess of the particular amount. The 
purpose of inserting a warranty by the assured is wholly imma- 
terial to the question. Parties may insert any provisions they 
choose in contracts, provided they violate none of the rules of 
law, and they should all be given their appropriate and intended 
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effect. The warranty inserted here was that the policy should 
be void, if the assured should thereafter obtain other insur- 
ance on the property in excess of a certain stated sum. The as- 
sent of the plaintiff to this provision is conclusively presumed 
from his acceptance of the policy. In this respect he voluntarily 
fettered himself and submitted to the defendant’s conditional ac- 
ceptance of the risks proposed.” 

On the question whether the insurance broker was the agent 
of the company so that his knowledge of other insurance at the 
time of the delivery of the policy constituted a waiver, the court 
said :-— 

“There is nothing in the case to show that Noble was author- 
ized by defendant to act as its agent to effect insurance, or to 
accept risks on it. So far as it appears, Noble had no relations 
whatever with the defendant, other than that he forwarded this 
paper writing, which contained statements of the amount of in- 
surance proposed for, and of the privileges desired. He cer- 
tainly appears to have been nothing more than an insurance 
broker, soliciting insurance business, and when, upon the ac- 
ceptance of the risk, he receive back a policy of the company for 
the plaintiff, his sole office was simply to deliver it for the com- 
pany and to collect the premium. That is certainly not enough 
to constitute him an agent for the company, with authority to 
bind it retroactively, or presently, in transactions relating to in- 
surance. * * * A mere insurance broker, as Noble appears 
to have been, cannot be converted into an agent of the insurance 
company, without evidence of some action on the part of the 
company, or of facts, from which a general authority to repre- 
sent it might be fairly inferred.” 


In Fletcher vs. Bankers’ Life Ins. Co., 135 App. Div. 295, 119 
N. Y. Supp. 801, the insured answered the question, “Have you 
ever made an application for life insurance on which a_ policy 
was not issued, or if issued on a different plan than the one ap- 
plied for?” “No.” It appeared that at the time of the applica- 
tion for the policy in suit he had made an application to another 
company, and that policy had not been issued. The evidence was 
not clear that he had been informed that he had been rejected. 
Mr. Justice Ingraham assumed that he had merely been informed 
“that he was postponed for a further examination. Assuming 
that he was so told on the 21st of July, the deceased knew at 
the time he was examined that he had made an application 
* * * for life insurance, and that a policy had not been is- 
sued. His answer, therefore, to that question was clearly false. 
This rejection by another company was most material. It 
seems to me that this was a clear breach of the warranty.” 

It may seem hard to hold an applicant as upon a warranty 
of a statement which at the time he made it was true, and of the 
falsity of which at the time of the issuance of the policy he had 
no knowledge. But want of knowledge does not relieve against 
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a warranty. It imputes absolute verity at the time that the 
policy is issued. It is on the faith thereof that the company acts. 
In this particular branch of insurance, embracing really a moral 
risk, this warranty is especially a material one. ‘The insurance 
broker was clearly the agent of the plaintiff for the purpose of 
obtaining insurance from any company which he could. Acting 
for his principal, he was bound to disclose to defendant com- 
pany the truth as he knew it as to this very material represen- 
tation. I think that notwithstanding the fact that the plaintiff 
may have known nothing of these rejections, as the company is- 
sued its policy relying upon the truth of the warranty, based 
upon the application to it, presented by the plaintiff’s agent, he 
was bound. His agent was fully and duly authorized to obtain 
insurance. Therefore his acts and conduct in the prosecution of 
the precise agency which he was authorized to conduct, the ob- 
taining of the policy at bar, were plaintiff’s It follows that the 
refusal to admit the evidence of prior rejections was error re- 
quiring reversal. 

[2] Second. The defendant asked the court to charge that: 

“Tf the evidence indicates, and the jury believe, that a burglary 
occurred at the time mentioned, but they are unable to determine 
from the books of account kept by the plaintiff or those in his em- 
ploy the amount of such loss, their verdict must be for the de- 
fendant. The Court: Refused; I will leave that as a question 
of fact for the jury to determine.” 

The policy provided that :— 

“The company shall not be liable if the books and accounts 
of the assured are not so kept that the actual loss may be accu- 
rately determined therefrom.” 


A separate defense was set up in the answer based upon this 
provision. It was a material provision of the contract. 

In Pearlman vs. Metropolitan Surety Co., 127 App. Div. 539. 
111 N. Y. Supp. 882, after quoting a similar provision, the court 
said :-— 

“The plaintiffs did produce some books, but the evidence re- 
specting them, including that of one of the plaintiffs, was that 
it was impossible to tell from the books, as kept, that the goods 
on hand on any particular day could be accurately determined. 
As the proof stood there was not sufficient evidence to justify a 
verdict in plaintiff’s favor.” 

So in the case at bar certain books were introduced in evi- 
dence, but it was strenuously contended that they were not so 
kept as to comply with the provisions of the policy, and that 
the actual loss of the assured could not be accurately determined 
therefrom. It was error, therefore, to refuse to charge as re 
quested. 

It follows that the determination of the Appellate Term and 
the judgment and order of the City Court denying a new trial 
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should be reversed and a new trial ordered, with costs and dis- 
bursements in all courts to the appellant to abide the event. All 
concur. 


—-—@0@---- -— 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


. 


HANNES 
vs. 


NEDERLAND ISRAELITISH SICK FUND+#* 


MUTUAL BENEFIT INSURANCE—BY-LAWS— POWER TO 
AMEND. 


A mutual benefit insurance corporation, which maintained a sick fund, 
could, as against a particular member, amend an amendment of its 
by-laws so as to reduce the amount of benefits to which he was en- 
titled, so long as the amount which he actually received equaled or 
exceeded the amount due under the by-laws as they existed when he 
became a member. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
McLaughlin and Laughlin, JJ., dissenting. 


Appeal from Appellate Term, First Department. 

Action by Isidor Hannes against the Nederland Israelitish Sick 
Fund. From a determination of the Appellate Term affirming a 
judgment for plaintiff, defendant appeals. Reserved, and new 
trial ordered. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Clarke, and Scott, JJ. 


ALFRED D. Linn, of New York City, for Appellant. 
Myron But er, of New York City, for Respondent. 


INGRAHAM, P. J. 

The facts in this case are stated in the opinion of Mr. Justice 
McLaughlin. It seems to me clear that the contract between the 
plaintiff and the defendant was that created by the by-laws as they 
existed at the time the plaintiff joined the society. It is conceded 
that the defendant had no right without the consent of the plain- 
tiff to abrogate or modify that contract by an amendment of its 
by-laws, but it is going much beyond any of the reported cases 
to hold, that, because a corporation changes its by-laws after a 
person has become a member and accepted the conditions there 
imposed, such an amended by-law becomes a new contract which 


* Decision rendered, July 11, 1912. 136 N. Y. Supp. 742. 
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a corporation is powerless to change. When the plaintiff joined 
this corporation, the by-law provided that, in the event of a 
member’s sickness being declared incurable by the physician of 
the society, such member shall receive the sum of $3.50 per week 
for twelve successive months, and should thereupon be entitled to 
no further sick benefits. That was the contract, and it is con- 
ceded that the plaintiff has received a much greater sum from the 
defendant than the contract as between himself and the defendant 
required. In March, 1902, this by-law was amended by striking 
out the provision that a member inflicted with an incurable sick- 
ness was to be entitled to no further sick benefits than the $3.50 
per week for twelve successive months. It seems to me clear 
that by this amendment there was no new contract created. It 
provided for a gratuity in addition to that provided for in the 
contract between the plaintiff and the defendant, and, so long as 
such an amended by-law was in force, it may be concede: that 
the plaintiff would be entitled to receive the weekly payments as 
therein provided. In each of the cases cited in the opinion of Mr. 
Justice McLaughlin the right of a member of such a corporation 
is based upon the contract which arose between the parties under 
the by-laws of the corporation and the certificate of membership at 
the time the member joined the society. What was decided by 
the court of Appeals in Wright vs. Knights of Maccabees, 1096 
N. Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. 
St. Rep. 838, was that the original contract made upon the mem- 
ber joining the society must control, and a member’s rights se- 
cured thereby could not be impaired by virtue of a subsequent 
amendment to the by-laws to which the member did not assent, 
and in Dowdall vs. Catholic Mut. Benefit Association, 196 N. Y 
405, 89 N. E. 1075, 31 L. R. A. (N. S.) 417, it was expressly 
held that the contract of insurance cannot be changed by any act 
of the defendant, as such contracts are protected by the state and 
Federal Constitutions, and all the cases cited by the court upon 
which these cases are decided are based upon the original contract 
entered into when the member joined the society. Certainly these 
cases are not authorities for the proposition that a new contract 
arose between each member of the association and the association 
itself upon each change of by-law which the corporation could not 
thereafter modify or affect. It is conceded that the amendment 
of 1905 did not deprive the plaintiff of any benefit which he 
could have been entitled to receive under the by-laws as they 
existed at the time he became a member. I can see nothing in the 
relations between the parties which at all limited the right of the 
defendant to amend the amendment so as to reduce the amount 
that a sick member was entitled to receive so long as the amount 
which the plaintiff did actually receive was equal to or in ex- 
cess of the amount due under the by-law as it existed at the time 
he became a member of the association. 


If this view is correct, it is evident that the determination of 
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the Appellate Term was wrong, and that the judgment must be 
reversed and a new trial ordered, with costs to the appellant to 
abide the event. 

Clarke and Scott, JJ., concur. 


McLAuGHLIn, J. (dissenting. ) 

Action to recover from a mutual benefit insurance corporation 
an amount claimed to be due under its by-laws for “sick benefits.” 

The sole question presented by the appeal is whether the de- 

fendant had the power to amend its by-laws in such a way as to 
reduce a sick benefit to which the plaintiff would otherwise have 
been entitled. The defendant’s certificate of incorporation pro- 
vided that its purpose was to collect funds from members, and 
apply them to their relief in case of death, sickness, or other cas- 
ualty “as may hereafter be regulated by the by-laws.” The plain- 
tiff became a member in 1883, has since paid his dues and been 
in good standing. When he joined the association, he signed a 
statement to the effect that he would be “guided” by the by-laws 
then in existence or thereafter adopted. At that time the by-laws 
provided that a member should receive for sick benefits— 
“in case of sickness, the services of a doctor, medicine and sick 
benefit of seven dollars per week for a period not exceeding thir- 
teen weeks within the period of fifteen months; and at the rate 
of three dollars and fifty cents per week for an additional thir- 
teen weeks during such a period of fifteen months. * * * 
In the event a member’s sickness is then declared incurable by the 
physician of the society, such member shall receive the sum of 
three dollars and fifty cents per week for twelve successive 
months; providing the sick member shall not be able to do any 
light work or business and shall thereupon be entitled to no fur- 
ther sick benefits. * * *” 

This by-law was amended in March, 1902, by striking out the 
last paragraph relating to incurable members. The effect of 
the amendment was to allow incurable members the same sick 
benefits to which they would be entitled in case their illness had 
only been temporary ; that is, $7 a week for thirteen weeks and 
$3.50 a week, for another thirteen weeks in each recurring period 
of fifteen months. In 1904, while the by-laws were in force as 
thus amended, the plaintiff became and has since remained incur- 
ably sick and unable to work. On September 18, 1905, the by- 
laws were further amended by providing that “no member shall 
receive more than $500 sick benefit during his term of member- 
ship.” 

The question presented is whether the limitation of $500 to 
which the plaintiff never consented, though he had due notice of 
the meeting at which it was adopted, applies to him. If it does, 
then he has received all he is entitled to, because he received more 
than $500 prior and also more than $500 since the amendment. 
He has not, however, received within the period of fifteen months 
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immediately preceding the commencement of this action $7 a 
week for thirteen weeks and $3.50 a week for another thirteen 
weeks, as provided by the by-laws under the amendment of 1902, 
and which was in force when he became incurably ill. He had 
a recovery in the Municipal Court of the City of New York for 
$56, and on appeal to the Appellate Term the same was affirmed, 
and by permission defendant appeals from such determination to 
this court. 

The law now seems to be well settled that a mutual benefit as- 
sociation cannot by an amendment of its by-laws decrease the 
benefits which it has contracted to give or furnish to its members 
when they became such, even though a general power to amend is 
expressly reserved. Wright vs. Knights of Maccabees, 196 N. 
Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. St. Rep. 
838; Dowdall vs. Catholic Mutual Benefit Ass’n, 196 N. Y. 405, 
89 N. E. 1075, 31 L. R. A. (N. S.) 418; Shipman vs. Protected 
Home Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347. Here, no 
certificate of membership was issued, and the contract between the 
parties was embodied in the charter of the corporation and the 
by-laws as they existed when plaintiff became a member. Hellen- 
berg vs. District No. 1 of I. O. of B. B., 94 N. Y. 580; Bishop vs. 
C. L. E. O. of M. A., 112 N. Y. 627, 20 N. E. 562. ‘The charter 
provides that the funds are to be applied ‘as may hereafter be 
regulated by the by-laws,” and, when the plaintiff became a mem- 
ber, the by-laws then in force fixed his rights. His agreement 
to be “guided” by the by-laws which might thereafter be adopted 
had reference to matters of administration, and not to his rights 
which were then fixed and vested. Beach vs. Supreme Tent, etc., 
177 N. Y. 100, 69 N. E. 281; Evans vs. Southern Tier, etc., 182 
N. Y. 453, 75 N. E. 317. 

This view is not supported by, but is somewhat in conflict with, 
Berg vs. Badenser, etc., 90 App. Div. 474, 86 N. Y. Supp. 429. 
In that case, as in the present, there had apparently been no cer- 
tificate of membership issued, and, after the plaintiff became a 
member, the association amended its constitution so as to decrease 
the sick benefits; the decrease being reasonable in view of the 
financial condition of the association. ‘The amendment was held 
valid, in view of the financial condition of the association, even 
though it did not appear that any right to so amend had been spe- 
cifically reserved. The decision in that case was cited with ap- 
proval in Lewin vs. Koerner Benevolent Association, 125 App. 
Div. 91, 109 N. Y. Supp. 101. But in the more recent cases of 
Wright vs. Knights of Maccabees, supra, and Dowdall vs. 
Catholic Mutual Benefit Association, supra, the Court of Appeals 
held, reversing two of the decisions relied upon in Lewin vs. 
Koerner Benevolent Association, supra, that the by-laws could 
not be amended so as to deprive one of benefits accorded to him 
at the time he became a member, and this irrespective of the 
financial condition of the association, unless there were a specific 
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reservation to the effect that such amendments might be made. 

In the Wright Case the rule laid down in Ayers vs. Ancient 
Order of United Workmen, 188 N. Y. 280, 80 N. E. 1020, is 
quoted with approval. It is:— 

“An amendment of by-laws which form part of a contract is 
an amendment of the contract itself, and, when such a power is 
reserved in general terms, the parties do not mean, as the courts 
hold, that the contract is subject to change in any essential par- 
ticular at the election of the one in whose favor the reservation 
is made. It would be not reasonable and hence not within their 
contemplation, at least in the absence of stipulations clearly speci- 
fying the subjects to be affected, that one party should have the 
right to make a radical change in the contract or one that would 
reduce its pecuniary value to the other. A contract which author- 
izes one party to change it in any respect that he chooses would, 
in effect, be binding upon the other party only, and would leave 
him at the mercy of the former, and we have said that human 
language is not strong enough to place a person in that situation.” 

The amendment of 1005, did not, it is true, as pointed out by 
the defendant’s counsel, deprive the plaintiff of any benefits which 
he would have been entitled to receive under the by-laws as they 
existed when he became a member. Under such by-laws, he 
would have been entitled, by reason of incurable illness, to at most 
$7 a week for thirteen weeks, $3.50 per week for an additional 
thirteen weeks, and $3.50 a week for twelve months thereafter, 
making in all $318.50, and he has already received largely in ex- 
cess of that. But the amendment of 1905, however, did deprive 
him of benefits to which he was entitled under the amendment 
of 1902, which was in effect at the time he became incurably ill. 
The benefit to which he became entitled when he became incurably 
ill, under the by-laws then in force, could not thereafter be de- 
creased by amendment. His rights had at that time become fixed, 
and it did not lie with the defendant to deprive him of them with- 
out his consent. Under such by-laws he was entitled to receive 
$136.50 during each recurring period of fifteen months. This he 
was deprived of by the amendment of 1905 limiting the total 
amount which he was entitled to receive to $500. 

It seems to me the same rule should be applied to the 1902 
amendment that would be applicable to the by-laws as existing 
when he became a member of the association. The amendment of 
1902 was assented to by the plaintiff. He paid his dues as pro- 
vided therein, and accepted the benefits to which he was entitled 
thereunder. This was, in effect, an amendment to the original 
contract. Ayres vs. Ancient Order of United Workmen, supra. 
He did not consent to the amendment of 1905, and the fact that 
the association thereafter paid him for a certain period more than 
he would have been entitled to under the amendment of 1902 
cannot be tortured into a consent on his part that the amend- 
ment of 1905 might be made. He could not be deprived of the 
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rights accorded to him under the original contract, without his 
consent, and I am unable to see, for the same reason, how he can 
be deprived of the rights given to him under the amendment of 
1902, which was in effect at the time when he became incurably 
ill. 

The determination of the Appellate Term is therefore affirmed 
with costs. 

Laughlin, J., concurs. 


YOST vs. EMPIRE STATE SURETY CO.* 
(Supreme Court of Washington.) 


POWER OF AGENT—PRESUMPTION OF AUTHORITY. 

Where a surety company held one out as an adjuster, without any notice 
as to limitations on his power, one treating with him in the settle- 
ment of a claim is warranted in assuming that he has power to bind 
the corporation in the transaction. 


(For other cases, see Insurance, Cent. Dig. § 1412; Dec. Dig. § 565.) 


*Decision rendered, July 29, 1912. 125 Pac. Rep. 167. 


WIND RIVER LUMBER CO. vs. FRANKFORT MARINE, 
ACCIDENT & PLATE GLASS INS. CO. (No. 2,086.)* 
(United States Circuit Court of Appeals, Ninth Circuit.) 


ACTION ON INDEMNITY POLICY—ANSWER. 

In an action on an employer’s liability insurance policy to recover the 
amount of a judgment rendered against plaintiff for injury to an em- 
ployee and paid by it, where the policy expressly provided that 
defendant should not be liable for indemnity in the case the person 
injured was a minor employed by the insured in violation. of law, 
it was not necessary that an answer pleading such defense should 
further allege that the violation of the law contributed to the 
injury, which is irrelevant to the issues. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


* Decision rendered, May 6, 1912. 106 Fed. Rep. 3940. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Turrp CIRcuirt. 


CONNECTICUT GENERAL LIFE INS. CO. 
US. 


MULLEN. No. 31 (1,596).* 


LIFE INSURANCE—CONSUMMATION OF CONTRACT. 

A life policy provided that it should not take effect until the first pre- 
mium should be actually paid while insured was in the same condition 
of health as described in the application, but it was agreed that in- 
sured should have sixty days from the date of the application in which 
to pay the first premium. When the application was accepted and the 
policy issued, insured was in the same state of health as when the 
application was made, but, when the policy was received by insurer’s 
agents from the home office, insured was ill with spinal meningitis 
with which he had been attacked that day, and of which he died a 
few days later. Held that, on tender of the first premium within the 
sixty-day period, the beneficiary became entitled to recover on the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


In error to the District Court of the United States for the 
Western District of Pennsylvania. 

Action by Henry P. Mullen against the Connecticut General 
Life Insurance Company. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 


Before Gray, C. J., and McPherson and Rellstab, D. JJ. 


WintiaAM S. DauzeLy, of Pittsburgh, Pa. (Dalzell, Fisher & 
Hawkins, of Pittsburgh, Pa., on the brief), for Plaintiff in Error. 

ErNEst C. Irwin, of Pittsburgh, Pa. (T. Chalmers Duff, on 
the brief), for Defendant in Error. 

Gray, C. J. 

The plaintiff below brought his action to recover the amount 
of a policy of life insurance alleged to have been issued upon 
the life of his brother, now deceased, in which he, the plaintiff, 
was beneficiary. Compliance was alleged upon the part of the 
insured with all requirements necessary to make said policy a 
valid, subsisting contract, and refusal upon the part of the In- 
surance Company to pay plaintiff the amount named in the policy. 

To the statement of claim, the defendant set up the defense 
that there never had been any contract of insurance consum- 


* Decision rendered, July 1, 1912. 197 Fed. Rep. 299. 
Vol. XLI.—106. 
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mated ; that prior to the time the policy went into effect, the ap- 
plicant for insurance was in such a condition of health as to 
render it impossible for the Insurance Company to accept him as 
a risk. The facts of the case are undisputed and are, briefly, 
these :— 

On Monday, the 7th day of December, 1909, William C. Mul- 
len signed his application for a policy of life insurance of a 
given kind, to be issued by the defendant below, in favor of his 
brother, the plaintiff below. This application was made through 
the authorized general agents of the defendant company in the 
city of Pittsburgh, and was promptly forwarded by them to the 
general office of the defendant company at Hartford, Con- 
necticut, where it arrived on Wednesday, the 9th day of Decem- 
ber, 1909. At the time of filing the application, it was understood 
between the applicant and the agents, that applicant should have 
sixty days from December 7, 1909, if he became insured, within 
which to pay the first premium upon such policy of insurance as 
should be issued, and notice of this understanding was given by 
said agents to the defendant company in forwarding the applica- 
tion to the home office in Hartford, and the defendant, in its 
affidavit of defense, admits that by its duly authorized agents it 
did make such an agreement with the said William C. Mullen. 
The application thus received on the 9th day of December, 1909, 
with the doctor’s certificate, was acted upon promptly and on 
that day a policy upon the life of William C. Mullen, the ap- 
plicant, was duly authorized. On Thursday, the 10th day of 
December, 1909, a policy of life insurance was mailed from the 
home office at Hartford to the general agents of the company in 
Pittsburgh. 

The application described the health of the applicant as being 
good, and contained the usual covenant as to the truth of the 
statements and answers made therein. The policy contains this 
provision :— 

“Payment of Premiums: ‘This policy shall not take effect 
unless nor until the first premium is actually paid, while the 
insured is in the same condition of health as described in the 
application.” 

When the application was accepted and the policy authorized 
and mailed on the 10th of December to the Pittsburgh agents, it 
is conceded that W. C. Mullen was in the same state of health 
as when the application was made. When it was received, how- 
ever, by the agents on the 12th of December, the insured was 
illl with spinal meningitis, with which he had been attacked on 
the afternoon of that day, as found by the court below, and of 
which he died on the 15th of that month. The policy was on 
that account not delivered by the agents, to whom it had been 
sent by the defendant company for that purpose. Within the 
period of sixty days, the plaintiff tendered to the defendant com- 
pany the amount of the first premium. 

he defendant does not contend that a formal delivery of 
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the policy was essential, and admits that where all conditions 
necessary to the policy’s taking effect exist, then the policy is a 
valid, subsisting contract of insurance, even though there may 
have been no delivery. Defendant refers, however, to the pro- 
vision on the face of the policy above quoted, viz., that it “shall 
not take effect unless nor until the first premium is actually paid, 
while the insured is in the same condition of health as described 
in the application.” It is urged that, under this provision, even 
though the defendant agreed with the said William C. Mullen 
that he should have sixty days, if he became insured, within 
which to pay the first premium, it was contemplated that, before 
the policy should take effect, the applicant, while in the same 
state of health as described in his application, should give a note 
to the company, or in some other way secure the deferred pay- 
ment. In other words, it is contended that the conditions pre- 
cedent to the policy’s taking effect were either the payment or the 
securing of the payment of the first premium, while the insured 
should be in the same condition of health as at the date of his 
application. 

The agreement, as stated by the defendant, that applicant 
should have sixty days within which to pay the first premium, 
makes no reference to anything to be done by the insured. By 
the agreement, a credit of sixty days is given in presenti to the 
insured for the payment of the first premium, and the condition 
annexed to its payment is waived. The approval of the risk 
and the executing of the policy and the mailing of it by the com- 
pany to its agents constituted a contract between the parties which 
was binding from the date of said approval and mailing, unless 
applicant, at the time of such acceptance, was in a poorer state 
of health than when he made his application. Being in the same 
state of health as when he applied for the insurance, he was 
insured, regardless of the fact that the policy was not actually 
delivered to him, or that he did not execute a formal under- 
taking to pay the premium. Instead of requiring instant pay- 
ment of the first premium, the defendant relied upon the promise 
of the applicant to make payment thereof within the time during 
which credit was given, and at its expiration could have enforced 
payment of the same. A credit of sixty days for the payment 
of the first premium was substituted for the requirement of its 
actual cash payment, as a condition precedent to the taking ef- 
fect of the policy. The obligation of the insured, upon his agree- 
ment with the defendant for a deferred first payment, was no 
less than it would have been upon a note or other formal under- 
taking in that regard. 

A suggestion, rather than an argument, is made, that in any 
event, the policy would not take effect until the deferred payment 
was actually made. It would indeed be a violent construction of 
the contract between the parties to hold that the giving of the 
credit for sixty days for the payment of the first premium, merely 
postponed to the end of that period the time when the policy 
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should go into effect. In other words, that the payment of the 
first premium, while the applicant was still in his original health, 
was merely postponed for sixty days, but was still a condition 
precedent to any obligation on the part of the defendant com- 
pany. What motive could the applicant have in making such a 
contract? The credit given would be useless to him, and yet 
the defendant company would hold the applicant bound to pay 
the first premium at the end of sixty days, on a tender of the 
policy. 


At the conclusion of the evidence, both plaintiff and defendant 
asked the court for binding instructions. The effect of this 
double request was understood and both parties agreed that the 
case was thereby withdrawn from the jury and submitted to the 
court alone. The findings of fact were accordingly made, as 
summarized above, and the learned judge of the court below 
found, as a conclusion of law, that the plaintiff was entitled to 
recover, and judgment was entered for the plaintiff in the sum 
of $3,204.99, the amount due under the policy. 

No error is found in the action of the court below, and its 
judgment is therefore affirmed. 


SUPREME COURT OF SOUTH CAROLINA. 


STATE ex rEL. MUTUAL BEN. LIFE INS. CO. 
vs. 


McMASTER, Ins. Com’r.* 


LIFE INSURANCE—CIRCULARS—RIGHT TO ISSUE. 

Act Feb. 27, 1908 (25 St. at Large, p. 1110), which prohibits a life in- 
surance company from issuing circulars misrepresenting the benefits 
promised by policies, etc., authorizes the Insurance Commissioner to 
refuse permission to circulate a pamphlet containing statements which 
unreasonably assume that there will be no decrease in dividends from 
a scale based on a particular year, during which there was a con- 
siderable increase in dividends over any previous year. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


* Decision rendered, Aug. 26, 1912. 75 S. E. Rep. 547. 
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“To be officially reported.” 


Mandamus proceeding by the State, on relation of the Mutual 
Benefit Life Insurance Company, against Fitz Hugh McMaster, 
Insurance Commissioner. Petition dismissed. 


T. Moutrrie Morpecat, of Charleston, for Petitioner. 
J. Fraser Lyon, Atty. Gen., for Respondent. 


Gary, C. J. 
This is an application to the court, in the exercise of its original 
jurisdiction, for a writ of mandamus, requiring the respondent 
to grant to the petitioner permission to circulate a certain pam- 
phlet, which the respondent had ruled was in violation of law. 
The pamphlet is entitled ““The Accelerative Endowment Plan.” 


The respondent does not object to all the provisions thereof, 
but only to those on pages 14, 15, and 16, which are as follows :— 

Page 14: “The company does not publish any ‘estimates’ of 
future dividends. Such dividends are necessarily contingent upon 
existing business conditions, and their amount cannot be pred- 
icated or ascertained in advance. For purposes of illustration, 
however, it has computed the final results of various policies at 
certain ages, based upon the assumption that the company’s 
present dividend scale shall be maintained without change and 
that all dividends upon the policies in question will be applied 
upon the accelerative endowment plan. Any change in the com- 
pany’s dividend scale will correspondingly affect the result shown 
on the following pages.” 


Page 15: “Illustrations of the accelerative endowment plan 
(not guaranteed) showing the age at which policy may be con- 
verted into a paid-up participating policy for $10,000 payable at 
the same time as original policy and cash payable at such age. 
Based on dividends payable in 1912 on 3 per cent reserve policies 
for $10,000. Any change in the dividend scale will correspond- 
ingly affect the results. 


Age at Issue. 


Ordinary Life $127 | 62 |$214 
Life, 10 Premiums.. 195 44 49 | 249 
Life, 15 Premiums.. X 375 53 

Life, 20 Premiums.. | 316 55 10 
End’t, 20 Years..... i 257 56 

End’t, 25 Years..... & 416 | 4 | 58 

End’t, 30 Years..... 294 
End’t, 35 Years.....| 365 
End’t, 40 Years..... 207 
End't, 45 | 50 | 204 
End’t, 50 Years..... 
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| 55 60 | 65 


Ordinary Life $494 | = |$485 S $531 | 78 |$ 684 
Life, 10 Premiums. . 373 | roa 745 | 74 11,203 
Life, 15 Premiums. . 2 95 7 718 | 76 | 424 
Life, 20 Premiums. . ) 319 | 69 750 | 77 65 
End’t, 20 Years..... 246 | 70 715 
End’t, 25 Years.....| 6 63 | 336 | 71 
End’t, 30 Years..... 279 
End’t, 35 Years..... 
40 
45 | 


Age at Issue. | 45 50 


End’t, WOOTR cc. 
End’t, Years.....| 
Enat, SD Years..... 


Page 16: “Illustrations of the accelerative endowment plan 
(not guaranteed) showing the age at which policy will ultimately 
be payable as an endowment and amount payable at such age if 
paid-up option be not accepted. Based on dividends payable in 
1912 on 3 per cent reserve policies for $10,000. Any change in 
the dividend scale will correspondingly affect the results. 


| 


| 
| 
| 


| 
| 
| 


Age at Issue. 21 | 
| 


| O° $ | | $ $ $ 
Ordinary Life 58} 10,449] 60) 10,444 |62) 10,117|65| 10,552) 67) 10,280 
Life, 10 Premiums......... 50 10, 238| 52| 10,077|55|10,146| 58| 10,263|61| 10,410 
Life, 15 Premiums........{51/10,428}53)10,265| 56] 10,351|59} 10,479/61| 10,164 
Life, 20 Premiums 51} 10,124) 44) 10,454| 56] 10,073]59| 10,222|62) 10,403 


Endowment, 
Endowment, 
Endowment, 
Endowment, 
Endowment, 
Endowment, 
Endowment, 


SS ee 


Age at Issue. 


Ordinary Life 

10 Premiums 
15 Premiums 
20 Premiums 
Endowment, 
Endowment, 
Endowment, 
Endowment, 
Endowment, 
Endowment, 


Life, 
Life, 
Life, 


38} 10,003) 42) 10,032/47) 10,081 | 52) 10,165} 57) 10,307 
42) 10,350) 46] 10,399|51) 10,494} 56} 10,667 |60) 10,073 
45| 10,066] 49} 10,148) 54) 10,319) 59) 10,622/63) 10,292 
48) 10,003} 52) 10,156|57|10,462/61)10,220/65) 10,271 
51} 10,160) 55] 10,430) 59} 10,248] 63) 10,355/66) 10,085 
54] 10,591|57| 10,365) 61 | 10,498/64/ 10,291 

55} 10,008] 58] 10,027|62| 10,516 





rel s[s[els 


$ 
69} 10,005} 72) 10,575|74/10,255|77/11,000|79} 10,518 
63! 10,097 |66] 10,281 |68} 10,000|71) 10,196|75) 10,977 
64/ 10,356|66} 10,093}|70} 10,859} 74) 11,124|77) 10,095 
65| 10,630/68' 10,051|72| 10,481|75) 10,000) 79) 11,138 
62| 10,540|67| 10,963} 71|10,594|75| 10,605 
65] 10,517|69) 10,334|73) 10,571 
67|10,249/71) 10,627 


| 


| $ $ $ $ 


The respondent alleges “that the said pamphlet is wholly an 


estimate; that it is based upon the dividend scale of the year 
1912, which is greater than that of any year since 1900; that 
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representations and estimates contained in said pamphlet are 
not based upon the average earnings of the petitioner, or upon 
the said company’s experience for a number of years, sufficient 
to enable it to state what will be the amount of dividends and 
other benefits which will be received by policyholders in future 
years, or the value of the policies at any definite time in the 
future.” The respondent also alleges “that it is contrary to the 
public interest to allow the petitioner to circulate the pamphlet 
referred to in the petition, and that said pamphlet is misleading 
to the public.” 

As a part of his return, the respondent relied upon a circular 
letter, issued by the president of the petitioner to its agents No- 
vember 25, 1911, which contains the following statements: “The 
company’s present dividend scale, with certain modifications, 
which were first made applicable to the dividends of 1910, was 
adopted for the dividends of 1900 and has accordingly been in 
use twelve years. The time has come when, it is believed, the 
company is justified in adopting a new dividend scale, which 
will be applied to the dividends of 1912. The new scale re- 
sults in a considerable increase in the dividends, on all but a 
few policies.” Indeed, the written argument of the petitioner’s 
attorney shows that these allegations are admitted. 

The act of 1912 (page 768) provides “that any order, ruling or 
decision of the Insurance Commissioner, in all matters either of 
law or discretion, within the jurisdiction of his department, shall 
be subject to review by certiorari or mandamus proceedings, be- 
fore any circuit judge or justice of the Supreme Court, which 
may be held at chambers or in open court, upon thirty days 
notice to the Insurance Commissioner.” 

The act of 1910 (page 772) contains the provision that, “be- 
fore granting a certificate of authority, to do business in this state, 
to any company, the Insurance Commissioner shall be satisfied, 
by proper evidence, that such applicant for license is duly quali- 
fied to do business under the laws of this state; that it is safe 
and solvent; that its dealings are fair and equitable; and that it 
conducts its business in a manner not contrary to the public in- 
terests.” 

The act of 1908 (page 1110) provides that “no life insurance 
company doing business in this state, and no officer, director or 
agent thereof, shall issue or circulate, or cause or permit to be 
issued or circulated, any estimate, illustration, circular, or state- 
ment of any sort, misrepresenting the terms of any policy issued 
by it, or the benefits or advantages promised thereby, or the div- 
idends or shares or surplus to be received thereon, or shall use 
any name or title of any policy or class of policies, misrepresent- 
ing the nature thereof.” 

The question raised by the pleadings is whether the petitioner 
is issuing or circulating an estimate, illustration, circular, or 
statement misrepresenting the benefits or advantages promised 
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by the policy, or the dividends or shares of surplus to be re- 
ceived thereon. 

The petitioner’s attorneys, in their written argument, say: “The 
statements made in the leaflet complained of are based entirely 
and solely upon data which the Commissioner of South Carolina 
requires the company to file with him as a part of its annual re- 
turn, and such data is a part of the public records of his office.” 
The proposition for which the petitioner contends is not tenable, 
for the reason that the statement in the circular is based, not 
only upon the scale of dividends for the year 1912, but upon the 
assumption that there will not be a decrease in the scale of divi- 
dends during the two periods mentioned in the circular, to wit, 
twenty-seven and thirty-seven years. This assumption is un- 
reasonable, and tends to mislead the public, for the reason that 
the scale of dividends is based upon a single year, and upon the 
further fact that the scale for that year resulted in a considerable 
increase in the dividends over any previous year. 

The circular in question is in violation of the act of 1908, and 
the petition is therefore dismissed. 

Woods, Hydrick, and Watts, JJ., concur. 


oor 


SUPREME COURT OF GEORGIA 


ROME INDUSTRIAL INS. CO. 
VS. 


EIDSON.* 


WAIVER OF FORFEITURES—AUTHORITY OF AGENT. 

A policy of insurance required the payment of a weekly premium, and 
declared that, if any payment should not be made when due, the 
policy should be void. It also contained this clause: “Its terms can- 
not be changed or its conditions varied, except by a written agree- 
ment, signed by the president or secretary of the company. There- 
fore agents (which term includes superintendents and assistant super- 
intendents) are not authorized and have no power to make, alter, 
or discharge contracts, waive forfeitures, or receive premiums on 
policies in arrears more than four weeks. * * * . Should this 
policy become void in consequence of nonpayment of premium, it 
may be revived, if not more than fifty-two premiums are due, upon 
payment of all arrears and the presentation of evidence satisfactory 
to the company of the sound health of the insured.” Held, that the 
company could thus limit the authority of its agents as to waiving 


* Decision rendered, Aug. 19, 1912. 75 S. E. Rep. 657. Syllabus by 
the Court. 
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forfeitures or receiving overdue premiums, and one who accepted a 
policy with these terms in it was charged with notice of such limita- 
tions. 

(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


ACTIONS ON POLICIES—EVIDENCE. 

Under such a policy, it was error to admit evidence tending to show that, 
when the wife of the insured went to the local assistant superin- 
tendent, in a city other than that where the home office of the com- 
pany was located, seeking to have a lapsed policy revived, and paid 
to him past-due premiums, she informed him of a sickness which her 
husband had undergone, and offered to have an examination made, 
and that the assistant superintendent told her it would be unnecessary, 
that he would see the physician, that she was “all right,” and that 
the policy was as good as ever. In the absence of any enlargement 
of the authority of the agent, or ratification of his acts, such as- 
surances by him were beyond his authority. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 

ACTIONS ON POLICIES—INSTRUCTIONS. 

Where a policy of life insurance provided that, if any premium should 
not be paid when due, the policy should become void, but that a 
lapsed policy might be revived upon payment of all arrears and “the 
presentation of evidence satisfactory to the company of the sound 
health of the insured,” it was error to charge that evidence of health, 
if presented “ought to have been strong enough to have been satis- 
factory to the company, or sufficient to have been satisfactory to a 
reasonable man.” 

(For other cases, see Insurance, Cent. Dig. $$ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


Error from Superior Court, Fulton County; W. D. Ellis, 
Judge. 

Action by J. A. Eidson against the Rome Industrial Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 

Mrs. Julia Eidson brought suit against the Rome Industrial 
Insurance Company on a policy issued upon the life of her hus- 
band. The insured was required to pay a weekly premium of 
70 cents. The policy also contained the following terms: “This 
policy is issued upon an application which omits the warranty 
usually contained in applications, and contains the entire agree- 
ment between the company and the insured and the holder and 
owner hereof. Its terms cannot be changed, or its conditions 
varied, except by a written agreement, signed by the president or 
secretary of the company. Therefore agents (which term in- 
cludes superintendents and assistant superintendents) are not 
authorized and have no power to make, alter, or discharge con- 
tracts, waive forfeitures, or receive premiums on policies in ar- 
rears more than four weeks, or to receipt for the same in the 
receipt book, and all such arrears given to an agent to be at the 
risk of those who pay them, and shall not be credited upon the 
policy, whether entered in the receipt book or not. If this policy 
be assigned or otherwise parted with, or if any erasure or altera- 
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tion be made therein, except by indorsement signed by the sec- 
retary, or if any premium shall not be paid when due, this policy 
shall be void. * * * Should this policy become void in con- 
sequence of nonpayment of premium, it may be revived, if not 
more than fifty-two premiums are due, upon payment of all ar- 
rears and the presentation of evidence satisfactory to the com- 
pany of the sound health of the insured.” It was conceded that 
the policy lapsed in February, 1908, for nonpayment of premiums. 
But the plaintiff contended that it was renewed in August fol- 
lowing, before the death of her husband, the insured. The jury 
found for the plaintiff. The defendant moved for a new trial, 
which was refused, and it excepted. 


ANDERSON, FELDER, RoUNTREE & WILSON, of Atlanta, and 
Dean & Dean of Rome, Ga., for Plaintiff in Error. 

Napier, Wricut & Cox, and STEvENS & OcBurN, all of At- 
lanta, for Defendant in Error. 


LuMPKIN, J. (after stating the facts as above). 

[1,2] 1, 2. The policy on its face contained limitations on the 
authority of the agent. The company could waive a forfeiture 
by its conduct, without a written entry; and it would doubtless 
not be permitted to dally with an insured by accepting his money 
and application for a revival, retaining them an unreasonable 
time, and rejecting the application after his death. Georgia 
Masonic Insurance Co. vs. Gibson, 52 Ga. 640. Some courts 
hold that a general agent of the company can waive a forfeiture 
by reason of the apparent authority conferred on him as an agent, 
in spite of provisions like those contained in this policy. But 
this court is committed to the doctrine that the company can 
limit the authority of the agent effectively as to one who has no- 
tice of the limitation, and that such terms in the policy charge 
the insured with notice. Hutson vs. Prudential Ins. Co., 122 Ga. 
847, 50 S. E. 1000; Vardeman vs. Penn Mutual Life Ins. Co., 
125 Ga. 117, 54 S. E. 66, 5 Ann. Cas. 221; Bank of Commerce 
vs. New York Life Ins. Co., 125 Ga. 552(3), 557, 54 S. E. 643. 
It was accordingly error to admit evidence to the effect that the 
assistant local superintendent undertook to waive requirements 
of the policy as to revival, and also assured the wife of the in- 
sured that the policy was as good as ever, unless such acts were 
brought to the knowledge of the company and ratified by it. It 
may be unfortunate if the wife of the insured relied on such state- 
ments of the agent; but, if one takes a policy containing such 
limitations upon the authority of the company’s agent, he has 
to abide by the agreement, unless it is waived by some one hav- 
ing greater authority than the agent. This ruling is not in con- 
flict with those which hold that in the inception of the contract, 
in consummating the insurance and putting the policy in force, 
knowledge of the agent intrusted with doing so is attributable to 
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the company, and waives a condition against its going into effect, 
arising from facts so known. Johnson vs. A&tna Ins. Co., 123 
Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92. In the latter case, 
the policy is being put in force. In the former, it is in force, and 
its terms govern the future power of an agent to waive for- 
feiture. 

[3] 3. The court charged in substance that if, after the policy 
lapsed, it was again brought into force and effect by the parties 
to it, the company and the insured, and if, under such revival, the 
premiums and assessments past due were paid and accepted by 
the company, then if the premiums were kept up, and the terms 
of the policy otherwise complied with on the part of the assured, 
the company would be liable. He also charged that the company 
could not accept default payments, if any were made to it, with 
knowledge of the default, and retain the premium until after the 
death of the assured, and then repudiate the payment and liability 
under the policy, and retain the premium. We fail to find in the 
record evidence authorizing these charges. The policy lapsed in 
February, 1908, for nonpayment of premium. No effort to re- 
vive it was made until the following August. The insured then 
signed an application for that purpose, and his wife paid to one 
of several agents known as “assistant superintendents” in the 
company’s Atlanta office the amount necessary to cover the 
monthly premiums due from February until that time. The evi- 
dence tended to show that the agent forwarded the application to 
the home office of the company at Rome, but it was rejected, and 
he was notified; that a letter was written by one of the agents 
in the Atlanta office, directed to the applicant, which bore date 
August 28th, but was not received by the wife of the insured 
until September 5th, after his death. In this it was stated that 
the application had been declined, and that the amount which she 
had paid to the assistant superintendent would be returned to her 
by him. It was tendered to her later, but she declined to receive 
it. There was no evidence to show that the money was for- 
warded to the company, or received or held by it. The only 
intimation to that effect is to be found in the evidence of one 
Bradley, who stated that he was acting superintendent of de- 
fendant for the Atlanta district, and testified that, when he re- 
ceived the notice of the rejection of the application, he wrote the 
letter of August 28th, and it was mailed the same day, in the 
afternoon; that “at that time I made the remittance from this 
office to the home office. I did not receive any amount of money 
from Mr. Akin [the assistant superintendent to whom it was paid 
by the wife of the insured], or remit to the company any amount 
of money. It has not been remitted from this office. One clause 
of this statement, taken alone, might indicate that he remitted the 
money to the home office after the application had been rejected, 
and after he had notified the insured of that fact by mail; but, 
taken together, the witness can hardly mean by his testimony that 
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such was the fact. There was evidence that the secretary of the 
company offered to pay to the brother of the wife of the insured 
the amount of the premium; but this did not show that the com- 
pany had received that amount from the local agent. It ap- 
peared to be rather in the nature of an offer of compromise. 
There was also no evidence that, after a revival of the policy, the 
premiums were then kept up. 

[4] 4. The presiding judge charged: ‘To make the attempt 
to revive effectual, it must be shown to you that evidence of the 
sound health of the insured was presented to the company, and, 
if presented, it ought to have been strong enough to have been 
satisfactory to the company, or sufficient to have been satisfac- 
tory to a reasonable man.” The policy declared that, if any pre- 
mium should not be paid, “this policy shall be void.” In pro- 
viding a method of obtaining a revival, one requirement was 
“the presentation of evidence satisfactory to the company of the 
sound health of the insured.” It did not say “sufficient to satisfy 
a reasonable man,” as the judge charged. Where the company 
reserved to itself the question of satisfaction, it would be chang- 
ing the contract to hold that what would satisfy a reasonable man 
would answer the terms of the policy. Doubtless the company 
must act honestly and in good faith in passing upon the question. 
But, if it does so, the test applied by the trial court was erroneous. 
Mackenzie vs. Minis, 132 Ga. 323 (1, 2), 327, 329, 63 S. E. 900, 
23 L. R. A. (N. S.) 1003, 16 Ann. Cas. 723; Stewart vs. Exum, 
132 Ga. 422 (3), 425, 64 S. E. 471; Ronald vs. Mutual Reserve 
Fund Life Association, 132 N. Y. 378, 382, 384, 30 N. E. 739; 
2 Joyce, Ins. § 1276. A company may waive this requirement, 
or estop itself by its conduct from setting up noncompliance 
with it. But that is a different thing from defining what is a 
compliance. In this case there was evidence that the policy had 
lapsed for some six months when the effort was made to revive 
it, that the insured had been in bad health, that he died in three 
or four weeks after the application for reinstatement, and that he 
had been rejected as a risk by another company to which he ap- 
plied for insurance. 

Judgment reversed. All the Justices concur. 
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SUPREME COURT OF SOUTH CAROLINA. 


GAMBLE 
VS. 


METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—APPLICATION—MISREPRESENTATIONS— 
WANT OF KNOWLEDGE—ESTOPPEL. 

Though the answer in an action on a life policy charges misrepresentation 
in the application by insured alone, and not by plaintiff, the bene- 
ficiary, yet he, having known of her fatal malady and concealed it 
while participating in procuring the insurance for his own benefit, 
may not say she was ignorant of the imposition or that he did not in- 
form her, when common honesty and his duty to the company re- 
quired him to inform her of her condition, that she might speak the 
truth in her application. 

(For other cases, see Insurance, Cent. Dig. §§ 68690, 694-696; Dec. Dig. 
§ 291.) 

LIFE INSURANCE—APPLICATION—MISREPRESENTATIONS— 
AGENCY. 

Where the husband of insured, her beneficiary, became a participant in 
obtaining the insurance by signing the application, paying the premium 
and taking a receipt for it, it is open to the jury to infer that he was 
her agent in the transaction, so that on that ground his knowledge 
of her fatal malady should be imputed to her, when she stated in her 
application that she was in sound health. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 
Fraser, J., dissenting. 


Appeal from Common Pleas Circuit Court of York County; 
R. C. Watts, Judge. 


“To be officially reported.” 


Action by James M. Gamble against the Metropolitan Life 
Insurance Company. Judgment for plaintiff. Defendant ap- 
peals. Reversed. 


Evuiorr & HERBERT, of Columbia, for Appellant. 
DuntaP & Dun.apP, of Rockhill, for Respondent. 


Woops, J. 

The defendant company issued an insurance policy of $500 
on February 10, 1910, for the benefit of the plaintiff on the life 
of Maggie Gamble, his wife, who died June 14, 1910. The an- 
swer in this suit on the policy sets up the defense that the policy 
was obtained by representations in the application which were 
false in several material particulars. 

The plaintiff as beneficiary signed the application for insur- 


+ Decision rendered, Sept. 20, 1912. 75 S. E. Rep. 788. 
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ance with his wife, and in the application the following declara- 
tion and agreement appears: ‘‘And it is further declared and 
agreed that the foregoing statements and answers, and also the 
statements and answers on the next page hereof in answer to the 
medical examiner, are correct and wholly true, that they shall 
form the basis of the contract of insurance if one be issued, and 
that, if they are not thus correct and wholly true, the policy shall 
be null and void.” On the trial the specific untrue representa- 
tions relied on were the statements made in the application for 
the policy that the insured was in sound health, and that the 
last medical attendance was in 1908 for miscarriage, whereas the 
evidence of her attending physician was that he attended her in 
November, 1909, that she was suffering not only from miscar- 
riage, but an enlarged heart and Bright’s disease. Dr. Kirk- 
patrick, the physician, further testified that he told the plaintiff 
at the time of the nature of his wife’s disease, but refrained from 
telling her at her husband’s request. The plaintiff testified that 
the physician did not inform him that his wife had heart disease or 
Bright’s disease until some time after the policy was taken out. 
The circuit judge directed a verdict for the plaintiff, holding that 
the answer alleged fraud on the part of the insured and not the 
beneficiary, and therefore the fraud of the husband could not 
avail the defendant, and that there was no proof that the insured 
knew of any disease at the time she represented herself to be 
in sound health. If the answer be liberally construed, as all 
pleadings should be, to meet the justice of the case, we think 
the answer should be held to admit of proof of fraud, not only 
against Mrs. Gamble, but against the plaintiff also. 

[1] But even if the answer be strictly construed as charging 
misrepresentation against Mrs. Gamble, and not against the plain- 
tiff, and if it be conceded that Mrs. Gamble was not aware of the 
fatal disease from which she was suffering and was in fact in- 
nocent of intentional wrong, yet there is a deeper question which 
the plaintiff must meet. If he knew of his wife’s fatal malady, 
and concealed it while participating in procuring the insurance 
for his own benefit, can he be allowed to say that his wife was 
ignorant of the imposition, when common honesty required him 
to inform her of her condition, if he wished to insure her life, 
so that she could speak the truth in her application? His re- 
quest to the physician not to tell Mrs. Gamble of her condition 
was natural and commendable as a means of saving her from 
suffering, but it is not permissible that the plaintiff should per- 
vert that sentiment by using it as a means of allowing his in- 
nocent wife to impose on an insurance company for his benefit. 
The plaintiff is now seeking his own interests, and he cannot have 
the benefit of his wife’s lack of knowledge of her malady when 
it was known to him. He cannot be allowed to willfully conceal, 
and then have the benefit of the concealment and the imposition 
innocently practiced by another because of his concealment. If 
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he wished her life insured for his benefit, it was his imperative 
duty to inform her so that she could speak the truth. The law 
will not allow him to deny that his wife knew that which common 
honesty required him to tell her before procuring insurance. As 
between the plaintiff and the insurance company, the law im- 
posed upon him the duty of informing his wife of her condition 
to the end that she should not impose upon the insurance com- 
pany in his behalf, and it will not allow him to say, in enforcing 
his claim, that he did not perform the duty. 

[2] In addition there was ground for the jury to infer that 
the plaintiff was the agent of his wife in the transaction, and on 
that ground his knowledge should be imputed to her. Mrs. 
Gamble was a very ill woman, the plaintiff became a participant 
in the insurance transaction by signing the application, paying 
the premium, and taking a receipt for it; and it is common knowl- 
edge that married women very rarely enter into such transactions 
except through the agency of their husbands. Under these 
principles, there was abundant evidence to go to the jury on the 
issue of false representations set up in the answer. The plaintiff 
testified that Dr. Kirkpatrick did not inform him that his wife 
had organic heart disease and Bright’s disease until after the 
policy had been issued. Dr. Kirkpatrick, on the contrary, testi- 
fied that he gave him the information in November or December, 
1909. In addition to this, the physician testified that he attended 
Mrs. Gamble for this illness in November and December, 1909, 
whereas Mrs. Gamble stated in her application that she had not 
been attended by any physician since November, 1908. 

For these reasons, the case should have been submitted to the 
jury. 

Reversed. 

Gary, C. J., and Hydrick, J., concur. Watts, J., disqualified. 


FRASER, J. 

I cannot concur in the opinion of the majority of the court 
in this case. I know it is not always necessary to allege fraud 
in order to prove it, but when fraud is alleged, it ought to be 
proved as alleged. It seems to me that the fraud alleged here 
is the fraud of the insured, and the proof abundantly shows that 
Mrs. Gamble knew nothing of the two fatal diseases with which 
she was suffering. I see no proof, so easy to have been made by 
the defendant, if true, that the plaintiff procured the insurance, 
whatever the probabilities may be. 
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SUPREME COURT OF ILLINOIS. 


BERESH et At. 
. vs. 


SUPREME LODGE KNIGHTS OF HONOR.* 


FRATERNAL INSURANCE — BENEFICIARIES — ELIGIBLE 
CLASSES. 

Where a person designated as beneficiary in a benefit certificate is outside 
of the eligible classes, the law, on the death of the member, will dis- 
pose of the benefit fund for the benefit of the classes authorized to 
be designated as beneficiaries. 

(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 

FRATERNAL INSURANCE—INTEREST. 

One entitled to recover on a fraternal benefit certificate is entitled to in- 
terest from the time of the filing of the amended declaration, in which 
he is substituted as plaintiff instead of another improperly named 
as plaintiff and not entitled to recover because outside of the eligible 
classes of beneficiaries. 

(For other cases, see Insurance, Cent. Dig. § 1982; Dec. Dig. § 799.) 


Error to Appellate Court, First District, on Appeal from Cir- 
cuit Court, Cook County; Julian W. Mack, Judge. 
Action by Anna Beresh and others against the Supreme Lodge 


Knights of Honor. There was a judgment for plaintiffs, and de- 
fendant brings error. Affirmed. 


AsucraFr & Asucrart, of Chicago (E. M. Ashcraft, of Chi- 
cago, of counsel), for Plaintiff in Error. 

Kraus, ALSCHULER & HoLpEN and Tuomas J. LAWLEss, all 
of Chicago, for Defendants in Error. 

FARMER, J. 

October 3, 1893, Eugene Beresh became a member of a sub- 
ordinate lodge of plaintiff in error and a certificate for $2,000 
was issued to him, payable at his death to Otto and Freddie Gold- 
berger, who were stated in the application of Beresh to be his 
nephews. Beresh died in December, 1893, and in 1895 Otto and 
Freddie Goldberger, for use of Anna Beresh, brought suit in the 
Cook circuit court against plaintiff in error and recovered a 
judgment for $2,300, which was reversed by this court and the 
cause remanded. Supreme Lodge Knights of Honor vs. Gold- 
berger, 175 Ill. 19, 51 N. E. 647. On the case being reinstated 
in the trial court the plaintiff in error pleaded that the Gold- 
bergers were not nephews of Beresh, nor in any way related to or 
dependent upon him, and were not proper beneficiaries. De- 
murrers to these pleas were overruled, and on December 10, 


* Decision rendered, June 21, 1912. Rehearing denied, Oct. 3, 1912. 


99 N. E. Rep. 349. 
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1903, an amended declaration was filed, in which the widow, 
Anna Beresh, and an adopted son of the deceased, Edward 
Beresh, were made plaintiffs. To the amended declaration plain- 
tiff in error pleaded the five-year statute of limitations. To this 
plea defendants in error filed three replications: (1) That the 
amended declaration stated the same cause of action as the 
original declaration; (2) that the amended declaration was filed 
within two years after Edward Beresh became twenty-one; and 
(3) that the action was on a written instrument and accrued 
within ten years. Demurrers were sustained to the first and 
third replications, and overruled as to the second. Plaintiff in 
error elected to stand by its demurrer to the second replication, 
and judgment was rendered against it for $2,525. The judgment 
having been affirmed by the Appellate Court, the case is brought 
to this court for review by certiorari. 

Plaintiff in error insists that the amended declaration set up 
a new and different cause of action from that stated in the 
original declaration, that the cause of action stated in the amended 
declaration is not upon a written instrument or other evidence 
of indebtedness in writing, and that although one of the plain- 
tiffs was under twenty-one years of age when this cause of 
action accrued, and the amended declaration was filed within 
two years after he attained his majority, his co-plaintiff was 
under no disability when the action accrued, and, as the action 
is a joint one, both are barred by the five-year statute of limita- 
tions. The Appellate Court, as appears from its opinion, reached 
the conclusion that the exception in the statute of limitations in 
favor of minors, authorizing them to bring an action within two 
years after attaining their majority, was applicable; that the 
cause of action was not barred as to Edward Beresh until two 
years after he attained his majority, and the statute could not be 
pleaded to the action brought jointly by him and another, who 
was under no disability when the cause of action accrued. That 
court did not pass upon the cross-errors assigned by appellees 
there, who are defendants in error here. 


[1] The first cross-error assigned by defendants in error raises 
the question of the correctness of the trial court’s action in 
sustaining the demurrer of plaintiff in error to their first rep- 
plication to the statute of limitations. That replication, after 
setting out the facts as to the membership and death of Eugene 
seresh, the suit by the Goldbergers for the use of the widow, 
and the substitution of the widow and son as plaintiffs, instead 
of the Goldbergers averred that the cause of action set out in the 
amended declaration is the same cause of action set out in the 
original declaration. The question raised by this replication could 
have been raised by demurrer to the plea; but as the court, on 
motion of defendants in error, ordered the demurrer of plaintiff 
in error to the replications carried back to the plea, and upon 
the hearing of the demurrer overruled it, to which the defend- 
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ants in error excepted, we think the question was saved for 
review. 


[2,3] It is contended by plaintiff in error that the suit was 
brought by the Goldbergers for the use of the widow upon the 
benefit certificate, that the constitution and by-laws of plaintiff 
in error were not pleaded in the declaration, and that the amended 
declaration was upon a different cause of action. The amended 
declaration sets out the membership of Eugene Beresh, the is- 
suance of the certificate in which the Goldbergers (described as 
nephews) were designated as beneficiaries, the death of Eugene 
Beresh, and then avers that the Goldbergers were not nephews 
of Eugene Beresh; that they were not members of his family, 
blood relatives, nor dependent upon him, and never held any 
relation to him that entitled them to be named as beneficiaries ; 
that at the time of the death of Eugene Beresh he was in good 
standing in the order and had complied with all its rules, and 
plaintiffs in the amended declaration were his wife and law- 
fully adopted son, the only members of his family; that they 
were living with and dependent upon him, and were entitled to 
the benefit fund. We do not think the amended declaration is 
upon a different cause of action from that set out in the original 
declaration. That the suit by the Goldbergers was brought as 
the beneficiaries named in the benefit certificate, and that the 
right of plaintiffs in the amended declaration to recover is not 
based upon their designation in the certificate as beneficiaries, 
is not conclusive that the two declarations set out different 
causes of action. By statute, as well as by the constitution and 
by-laws of plaintiff in error, only certain classes of persons were 
eligible to be named as beneficiaries. Where a person is desig- 
nated as beneficiary who is outside of the eligible classes, upon 
the death of the member the benefit fund will not lapse, but the 
law will dispose of it for the benefit of the classes authorized to 
be designated as beneficiaries. Palmer vs. Welch, 132 Ill. 141, 
23 N. E. 412; Baldwin vs. Begley, 185 Ill. 180, 56 N. E. 1065. 

In Supreme Lodge Knights of Honor vs. Menkhausen, 209 
Ill. 277, 70 N. E. 567, 65 L. R. A. 508, 101 Am. St. Rep. 239, 
suit on a benefit certificate issued by the defendant to Elizabeth 
Menkhausen was brought by her husband, Gustav, who was 
named as beneficiary. The defendant filed a plea alleging plain- 
tiff willfully murdered his wife, was tried, convicted, and sen- 
tenced to be hanged, but the Governor commuted the sentence 
to life imprisonment, and he was then in the penitentiary. There 
was a verdict and judgment for the defendant. Another suit 
was then brought to recover the benefit, by the children of 
Elizabeth Menkhausen. The declaration alleged the incorpora- 
tion of defendant under the laws of Kentucky, Missouri, and 
Indiana, for the purpose of providing a relief fund to be paid on 
the death of a member to such member of his family or person 
related to or dependent upon him as he might direct, and that 
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the by-laws provide the benefit might be made payable to the 
wife, husband, children, or to others within the classes named. 
The declaration set out the former suit by the husband, the issue 
made by the plea, that it resulted in a judgment for the defend- 
ant, and alleged plaintiffs were the only children of Elizabeth 
Menkhausen, and that they were members of her family and 
dependent upon her for support. Elizabeth Menkhausen died 
November 9, 1893. The suit by her husband was begun August 
6, 1895. The suit by the children was brought in 1902. A de- 
murrer by defendant to the declaration was overruled, and de- 
fendant electing to stand by the demurrer, judgment was ren- 
dered for plaintiffs. The judgment was affirmed by the Ap- 
pellate Court and by this court. This court said it did not regard 
the action as upon the certificate; that the suit was for the re- 
covery of the benefit which the defendant undertook by its con- 
stitution and by-laws to pay to the person, within certain classes, 
who should be designated by the member; that the husband of 
Elizabeth Menkhausen had, by murdering his wife, made him- 
self ineligible as a beneficiary, and the benefit was payable to the 
children of Elizabeth Menkhausen. 

[4] The cause of action is the obligation of plaintiff in error 
to pay the benefit agreed upon with the member to a person or 
persons eligible under its constitution and by-laws to be desig- 
nated as beneficiary, provided the person so designated is eli- 
gible. The designation by a member of an ineligible person 
does not relieve the order of any obligation or liability to pay 
the fund to any one, but only relieves it of any liability to 
the person designated. The member may choose the person he 
desires to be made beneficiary from several classes, and the un- 
dertaking of the lodge or order is that it will pay the amount 
agreed upon to the person designated in the certificate if he is 
within the eligible classes, and, if he is not, it will pay it to some 
proper person within the eligible classes. In the original declara- 
tion the Goldbergers sought to recover upon the obligation in 
their names for the benefit of their assignee, because they were 
designated as beneficiaries in the certificate. As they were outside 
the classes authorized to be named as beneficiaries, the action 
did not accrue to them upon the death of Eugene Beresh. When 
their ineligibility was disclosed defendants in error were substi- 
tuted as plaintiff ; the cause of action still being the obligation of 
plaintiff in error, under its membership agreement with Eugene 
Beresh and its constitution and by-laws, to pay the benefit fund 
to some one or class authorized to be named as a beneficiary. 
The amended declaration introduced no new cause of action, but 
substituted the names of defendants in error as the parties to 
whom the same cause of action counted upon if the original 
declaration accrued, instead of the parties who were made plain- 
tiffs in said original declaration. “A mere change in a party to 
a suit does not, of itself, change the cause of action or ground of 
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recovery, and, unless the cause of action is a new one, the 
amended declaration is not subject to the statute of limitations.” 
Metropolitan Life Ins. Co. vs. People, 209 Ill. 42, 70 N. E. 643. 
“Substituting the party having the legal right to sue for the claim 
for which the action was brought, instead of another party im- 
properly named as plaintiff, is in no sense commencing a new ac- 
tion against defendant.” United States Ins. Co. vs. Ludwig, 108 
Ill. 514. If we are correct in this conclusion, it necessarily fol- 
lows that the statute of limitations was not a good plea, and the 
demurrer of the plaintiff in error to the replication ordered car- 
ried back to the plea should have been sustained. 

The question whether, if the amended declaration did set up a 
new cause of action, the statute of limitations was a good plea, 
has been thoroughly briefed and ably and interestingly argued 
by counsel for plaintiff in error; but in the view we hold that 
question does not become material and need not be discussed. 

[5] The trial court allowed interest upon the $2,000 benefit 
fund from the date of filing the amended declaration, and plain- 
- tiff in error contends this was erroneous, even if defendants in 
error were entitled to judgment. We are of opinion that, if 
defendants in error are entitled to recover, they are also entitled 
to interest from the time of filing the amended declaration. 

[6] Notwithstanding the errors of the circuit and Appellate 
Courts, they reached the correct result, and the judgment, in our 
view of the law, being right, it is affirmed. 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, SECOND DEPARTMENT. 


FLYNN 
US. 


PRUDENTIAL LIFE INS. CO. et au.* 


ACTION ON POLICY—RIGHT OF ASSIGNEE—NEW TRIAL. 


An administrator having sued to recover the proceeds of a policy on de- 
cedent’s life, D. intervened, claiming the policy under an assignment. 
D.’s evidence in proof of the assignment could have been excluded as 
incompetent, and there was corroborative evidence consistent with the 
theory that the policy was deposited with him as security for an in- 
debtedness and further payment of premiums, and that decedent on 
his deathbed believed that he still owned the policy. Held that. 
judgment having been rendered in favor of the assignee, plaintiff 


* Decision rendered, May, 1912. 137 N. Y. Supp. 126. 
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was entitled to a new trial, so that he might recover the proceeds of 
the policy; the assignee being left to the presentation of the claim 
against the decedent’s estate for the money due him. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from Trial Term. 

Action by Herbert A. Flynn, as administrator of Edward 
Flynn, deceased, against the Prudential Life Insurance Com- 
pany, in which Raymond F. Dyer interpleaded. From a judg- 
ment in favor of Dyer, plaintiff appeals. Reversed, and new trial 
ordered. 


Argued before Kelly, Jaycox, and Clark, JJ. 


O’NEILL & O'NEILL, for Appellant. 
SAMUEL ROACHFoRD, for Respondent. 
PER CURIAM. 

The evidence of an assignment of the policy is very meager. 
As far as defendant Dyer is concerned, it was brought out by 
cross-examination entirely ; whereas, the administrator could have 
excluded it all by objecting under section 829 of the Code. The 
corroborating testimony of the witness Mapp is entirely con- 
sistent with the theory that deceased deposited the policy with 
Dyer as security for his indebtedness and for further payment 
-of premiums, while the evidence of the witness Mrs. Ross clearly 
shows that on his deathbed the deceased believed he still owned 
the policy. Therefore, while we are slow to interfere with a 
judgment on the ground that it is contrary to the evidence, it 
would appear that justice requires a reversal of this judgment, to 
the end that the administrator may recover the amount of the 
policy, that Dyer may present whatever claim he has for money 
loaned or premiums advanced, and that the administrator may 
pay the undertaker’s bill. 

Judgment reversed, and new trial ordered, with costs to abide 
event. 





Insurance Law Journal Vol. 41. [ Nov., 1912, 


SUPREME COURT OF PENNSYLVANIA. 


GRANGE 
US 
PENN MUT. LIFE INS. CO* 


LIFE INSURANCE—MUTUAL POLICY—RIGHTS OF POLICY- 
HOLDERS—PREMIUM NOTES. 

Where a mutual policy entitled the policyholder to share in surplus profits, 
provided for punctual payment of premiums in cash, and declared 
that all outside liability under the policy should be first paid before 
paid-up insurance would be issued, the insurer was not precluded 
from taking premium notes from policyholders in the same class 
before the premiums were due. 


(Kor other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


MUTUAL POLICY — ACCOUNTING — SURPLUS — PREMIUM 
NOTES. 

Where a mutual life insurance policyholder was entitled to share in the 
surplus profits derived from policies in his class, he was not entitled 
in a suit for an accounting. to complain that his share of the surplus 
was reduced by defendant’s acceptance of premium notes before 
premiums matured, since, if such acceptance was improper, it would 
be impossible to ascertain the damage by determining which or how 
many of those who gave premium notes would have paid the pre- 
miums in cash, if the notes had not been accepted. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 
POLICYHOLDER—RIGHT TO ACCOUNTING. 


Where the holder of a policy in a mutual insurance company is entitled 
to share in the surplus, his right to an accounting is not determined 
by the actions of the insurance company’s trustees, though he will not 
be awarded a decree, where the court finds as a fact that the trustees 
have acted in good faith and in accordance with the contract and the 
law. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 


STATEMENTS BY OFFICERS—CONCLUSIVENESS. 


A mutual life insurance company is not bound by rose-colored state- 
ments by its assistant secretary to a proposed policyholder that a cer- 
tain amount will be realized on a distribution of surplus profits at 
the expiration of the payments on the policy, based on past experience 
with some basis of fact, and not actually fraudulent. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 
MUTUAL COMPANY—DISCRIMINATION. 


An agreement which would result in the payment of larger proportionate 
dividends to one of the policyholders of a mutual insurance com- 
pany than to others in the same class is illegal and void. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 


Appeal from Court of Common Pleas, Philadelphia County. 
Bill by Charles E. Grange against the Penn Mutual Life In- 


* Decision rendered, March 18, 1912. 84 Atl. Rep. 392. 
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surance Company for specific performance for an account and 
for discovery. Decree for defendant, and plaintiff appeals. Af- 
firmed. ¢ 


Argued before Brown, Mestrezat, Potter, Elkin, and Mosch- 
zisker, JJ. 


J. H. SHOEMAKER; for Appellant. 


G. W. Pepper and B. F. Pepper, for Appellee. 


Porter, J. 

The plaintiff filed this bill in equity against the defendant, the 
Penn Mutual Life Insurance Company of Philadelphia, praying 
for specific performance of a contract of life insurance in ac- 
cordance with its terms, and for an accounting, and for discovery 
in aid of his proof. The policy in question was issued by the 
defendant company to the plaintiff on December 1, 1891, for 
$25,000, on what was known as the “accumulated surplus” plan. 
The annual premium was $1,516.50, to be paid during a period 
of ten years, and it was stipulated that the accumulated surplus 
period, extending over fifteen years, should end on November 
27, 1906. It was provided that upon the completion of this 
period, if the policy should then be in force, by payment of the 
premiums as specified, the insured should have the privilege of 
exercising certain options therein set forth. 

It appears that the plaintiff made payment of the ten annual 
premiums according to the terms of the policy, and at the ex- 
piration of the fifteen-year period, on November 27, 1906, he 
accepted one of the options secured to him in the policy, which 
permitted him to withdraw the accumulated surplus apportioned 
to the policy and take a full-paid policy for the sum of $25,000. 
The defendant company offered to pay him, as his share of the 
apportioned surplus, the sum of $3,347.15. The plaintiff declined 
to accept this amount, claiming that he was entitled to the sum 
of $7,800, in accordance with an estimate which was given to him 
by an officer of the company when he negotiated with it for the 
policy. Plaintiff alleges in his bill that he was induced to take 
the policy by reason of this estimate, and through representa- 
tions made to him by the assistant secretary of the defendant 
company that the estimate was not inflated, but was based upon 
past experience of the company. 

In the answer filed by the defendant company, it is averred 
that the company had no knowledge of the representations said 
to have been made by the assistant secretary, and it was denied 
that he had any authority to make any statements or representa- 
tions that amounted to a guaranty. It was admitted that the ac- 
cumulated surplus on such a policy as was afterwards issued to 
the plaintiff had been estimated by the assistant secretary at 
$7,800, and that the estimate was accompanied by a statement that 
the defendant company did not furnish “inflated estimates.” It 
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was averred that the sum of $3,347.15 was plaintiff’s full portion 
of the accumulated surplus, and that the defendant had submitted 
to the plaintiff an account, showing how that sum was made up, 
and it was further averred that the defendant has accounted for 
the dividends, profits, and portion of the surplus to which plain- 
tiff is entitled. At the trial the defendant’s eighteenth and nine- 
teenth requests for findings of fact were affirmed by the trial 
judge as follows :— 

(18) The sum of $3,347.15, tendered by defendant to plain- 
tiff, includes his full and fair share of the earnings of the com- 
pany during the term of his policy, and also of the company’s 
surplus and the fund resulting from the forfeiture of other pol- 
icies in his class. 

(19) The evidence shows that the dealings of the defendant 
with the plaintiff have been characterized by fairness and good 
faith on the part of the defendant.” 

And among other requests for findings of law by the defendant 
the trial judge affirmed the following :— 

(6) The option which the plaintiff has elected to exercise 
is to take a paid-up participating policy for $25,000 and ‘to with- 
draw the accumulated surplus apportioned to this policy by the 
company.’ The plaintiff, in the absence of evidence of fraud or 
irregularity in the procedure of the trustees of the defendant, 
is bound by the language of the policy, and is not entitled to re- 
view their action in determining the amount of the dividend 
awards. 

“(7) The plaintiff having availed himself of his option to 
withdraw his proportion of the accumulated surplus ‘apportioned 
to this policy by the company,’ and to accept a paid-up participat- 
ing policy for $25,000, the company has fully performed its part 
of the contract with the plaintiff by tendering him such a policy 
and the sum of $3,347.15 in cash.” 

The trial judge then directed that the bill be dismissed. But, 
upon consideration of exceptions filed, the court below ordered 
and decreed that the amount of $3,347.15, admitted to be due 
plaintiff, should be paid, and that a paid-up policy for the sum 
of $25,000 should be delivered to him, and that all other excep- 
tions filed by plaintiff should be dismissed. Plaintiff has ap- 
pealed, and has filed ninety-eight assignments of error. 

The policy provided that the surplus derived from lapsed 
policies should be apportioned equitably among such policies only 
as shall have completed the accumulated surplus period. Ap- 
pellant is dissatisfied with the amount of the surplus which, under 
this provision, was apportioned to his policy by the company, 
and. he bases his claim for an accounting and for relief on three 
grounds: (1) That the defendant violated its contract by taking 
premium notes from policyholders who were not prepared to 
pay their premiums in cash when they fell due; (2) that the de- 
fendant did not make an equitable apportionment of the surplus 
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and accumulations in accordance with the provisions of the 
policy; and (3) that he was induced to take the policy and per- 
form the contract by misrepresentations which the defendant 
was bound to make good. 


[1] As to the first suggestion, the policy provides that the 
premiums should be punctually paid in cash. Appellant testified 
that, before he accepted the policy, the assistant secretary of the 
defendant company told him that the terms of the policy were 
very strict; that every man that went into this class of insurance 
was compelled to live up to its terms by paying the premium in 
cash the day it was due; that no notes would be received from 
any one, and if the insured failed to pay his premium in cash the 
day it was due he forfeited his right to a distribution; the result 
of the enforcement of this requirement being the accumulation of 
a very large fund, to be distributed among the persistent mem- 
bers. Appellant further testified that after his policy had ex- 
pired, and after he had declined to accept the sum of $3,347.15 
offered him by the company as his share of the surplus, the vice 
president of the company gave, as one reason for the discrep- 
ancy between that sum and the estimate furnished him when the 
policy was taken out, that they had modified the terms of that 
style of policy by accepting premium notes, instead of insisting 
on punctual payment of premiums in cash, and that this had 
greatly affected the profits on that class of policies. Substantially 
the same statement appears in a letter written to appellant by the 
vice president. 

To this position counsel for appellee answer: (1) That the 
contract as set forth in plaintiff's policy does not forbid the tak- 
ing of premium notes, and that, while it stipulated for punctual 
payment of the premiums in cash, there is no stipulation that all 
premiums on other policies shall be so paid. (2) That the policy 
itself provided that, on surrender of the policy, “all outside lia- 
bility under this policy [shall] be first paid off before paid-up 
insurance shall be issued in its place.” And it is suggested that, 
obviously, the liability thus referred to could only be for loans 
upon the policy, which loans might very well include those made 
to provide for unpaid premiums. In the third place, it is con- 
tended that, even if the acceptance of the premium notes was not 
in accordance with the express terms of the contract, it would 
be impossible to ascertain the damage, if any, which appellant 
suffered because of such violation, for there would be no way 
of determining which, or how many, of those who gave premium 
notes would have managed to pay the premiums in cash, if the 
company had refused to accept the notes. 


[2,3] The argument in support of these suggestions is con- 
vincing to us, as it was to the trial judge. He found as a matter 
of fact that in no case during the term of appellant’s policy was a 
premium note accepted from a policyholder whose premium was 
overdue. It was not merely an extension of the time for pay- 
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ment of the premium, but the transaction assumed the form of 
a loan, upon sufficient security, and there is no intimation in the 
evidence of any default in payment of any of the premium notes. 
The trial judge also found that there was no evidence from 
which. it could be inferred how much, if at all, the appellant was 
put to disadvantage through the acceptance of the notes of which 
he complains. And he concluded as matter of law that “there is 
nothing in the plaintiff’s form of policy which deprives the of- 
ficers of the insurance company of their discretionary right to 
accept the note of the policyholder for a premium not overdue,” 
and, further, that “the acceptance of premium notes from persons 
holding policies similar to the plaintiff’s was not, under the facts 
disclosed by the evidence, a breach of the contract between the 
plaintiff and the company.” Careful consideration of the ques- 
tion has led us to agree with these conclusions. If the transaction 
became less profitable to plaintiff, by reason of the more liberal 
treatment of its policyholders by the company, any loss possibly 
occasioned to him thereby could not be measured in any reason- 
able way. Any attempt to estimate it would be conjectural in 
the extreme. 

As to the matter of apportionment of the surplus. the policy 
provides that “the surplus derived from all policies on this plan 
which shall not be in force by payment of premiums as above 
specified, at the date of the completion of their respective ac- 
cumulated surplus periods, shall be apportioned equitably among 
such policies only as shall complete” the period. Evidently it 
was intended that the policies under the “accumulated surplus” 
plan should form a class by themselves, and that the surplus ac- 
cumulated from lapsed and forfeited policies should be distrib- 
uted among the sutviving members of that class only. As we un- 
derstand the evidence, it clearly appears that the divisible surplus 
was, in accordance with the discretion reposed in the trustees of 
the company, distributed to the policyholders in annual dividends. 
In this distribution the policy of the appellant shared upon the 
same basis as that upon which every other policy was placed. 
But, in addition to these annual dividends, there was, upon the 
completion of the so-called accumulated surplus period, a distri- 
bution made of the sum derived from forfeited policies, and this 
amount was apportioned among the policies which had completed 
their accumulated surplus period. This sum was added to the 
amount of the annual dividends previously credited to the policy, 
and, together with them, made up the accumulated surplus which 
the policyholder had the right to withdraw. 


If there was anything in the evidence to indicate bad faith 
or serious error in the distribution of the surplus, or abuse of 
their discretion bv the trustees, it would, of course, be the duty 
of the courts to give relief to an aggrieved policyholder. But, 
in the absence of any such showing, we see no reason to justify 
any interference with the exercise of the discretion conferred by 
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the charter of the defendant company upon its board of trustees. 
We do not understand that defendant refuses to set forth the 
basis upon which the sum tendered to appellant is made up. 
No averment of mistake or miscalculation in making up the 
amount is made. It is the methods pursued in creating the sur- 
plus fund, which was to be accumulated and divided among the 
policyholders to which plaintiff belongs, to which exception is 
taken. If those methods were right, and if the company was 
justified in their adoption and application, the details of the cal- 
culation are not questioned by plaintiff. 


[4] We have no hesitation in saying that, whenever a proper 
case is made out, a policyholder is entitled to an account, and is 
not to be dismissed with the statement that he is bound by the 
action of the trustees of the company. Thus, in Blair vs. Su- 
preme Council Am. Legion of Honor, 208 Pa. 262, 266, 57 Atl. 
564, 566 (101 Am. St. Rep. 934), where the question involved 
was as to the amount due the widow of a member of a beneficial 
association on his death certificate, a bill in equity for an ac- 
counting was sustained. Mr. Justice Dean said that the case 
involved a full examination of the books and records of the de- 
fendant, to determine the exact condition of what was called “the 
emergency fund,” and continued: “We think, taking into view 
the relations of the parties, even though the order be not tech- 
nically a trustee for the widow, as well as the nature of the 
inquiry that may have to be made into records, the remedy at 
law would not have been an adequate one, and that a bill in 
equity is a more appropriate remedy and best adapted to the 
inquiry”—citing Bierbower’s Appeal, 107 Pa. 14, 18, where 
Mr. Justice Gordon said: “The equitable remedy may be adopted 
solely on the ground that it is more convenient than an action of 
assumpsit.” 

The same principle was announced in Tully vs. Felton, 177 
Pa. 344, 356, 36 Atl. 285, 286, where Mr. Justice Green said: 
“We have not the slightest hesitation in holding that the case 
was a proper one for equitable jurisdiction. Whether on the 
ground of discovery, which was absolutely necessary, or com- 
plicated accounts, or community of interest in a common enter- 
prise, where all the accounts were in the hands of one of the par- 
ties, and the situation was one which involved a trust and con- 
fidence, it is perfectly clear that the only suitable and complete 
remedy was by a bill in equity.” In Apollo Trust Co. vs. Safe 
Deposit & Title Guaranty Co., 31 Pa. Super. Ct. 524, 526, 
Orlady, J., said: “It is now fully established by many author- 
ities, that jurisdiction in equity no longer depends solely upon 
the want of a common-law remedy. If, upon consideration by the 
court, the remedy by an action in assumpsit is inadequate, or 
is insufficient to effect complete justice between the contending 
litigants, the court may properly adjudge the proceeding by a bill 
in equity to be the most convenient and effective in order to 
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reach all the phases of the plaintiff’s contention, so as to dispose 
of the whole matter by securing and protecting the present and 
future interests of all parties concerned in the controversy. This 
is particularly the rule when the facts are conceded by demur- 
rer, and the accounts are complicated, or are all in the hands of 
one of the parties or the situation involves a trust or confidential 
relation.” 

But in the present case the court below found, in its affirmance 
of defendant’s fourth request for findings of fact, that: “The 
method pursued by the officers and trustees of the defendant 
company in determining the amount of surplus properly dis- 
tributable in dividends was a reasonable business method. There 
is no evidence from which it can be inferred that the trustees 
withheld from distribution, during Grange’s term, more than 
prudence and good judgment required.” He also found, in 
answer to the fifth request that: ‘The method pursued by the 
actuary in allotting among policyholders the dividend award of 
the trustees was what is known as the ‘contribution method,’ 
and was in fact the method authorized by the amendment of de- 
fendant’s charter contained in the act of March 11, 1870 (P. L. 
384.)” And again, in answer to the ninth request for findings of 
fact, he found that: “The averments of the bill that the defend- 
ant has wrongfully misapplied portions of said surplus to profits, 
has withheld from the plaintiff and others in his class credits 
to which he was entitled, and has charged losses and expenses 
against that class not properly chargeable against it, and has 
failed to account for sums derived from forfeitures, surrenders, 
and death, are wholly unsustained by the evidence, and are found 
to have been improvidently made.” These findings of fact neg- 
ative the claim of appellant for relief in these particulars, and 
the evidence seems to be quite sufficient to justify the findings. 


[5] With regard to the third ground of complaint, which con- 
cerns the allegation of misrepresentation upon the part of an 
officer of the company which induced the taking of the policy, 
the appellant testified that, as an inducement to him to insure 
on this plan, the assistant secretary stated that the accumulated 
surplus policy was very popular, and that they had gotten from 
it very good results, which he showed witness. He said that, 
on a fifteen-year policy for $25,000, the insured beginning at 
the age of forty-one would receive at the end of the term a paid- 
up policy for the same amount and an estimated sum of $7,800 
in cash, and that, while they always put the word “estimated” 
in, witness could rely on getting the amount named; that it was 
the rule of the company to be always on the safe side, and never 
to put out an inflated estimate. Appellant also received from 
this officer a letter inclosing the estimate of $7,800, and saying 
that the company did not furnish “inflated estimates.” It is 
conceded that at the time the experience of the company with this 
class of policies was small. It had been issuing them for a few 
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years only, and none had matured. It can hardly be denied 
that an estimate of $7,800 is inflated as compared with an actual 


result of $3,347.15. 


Counsel for appellant contends that these statements of the 
assistant secretary of the company were misrepresentations of 
material facts, and that the company should be held responsible 
to him in damages for the deceit which he alleges was practiced. 
But with respect to this matter the trial judge found that the 
evidence of misrepresentation was not sufficiently clear, precise, 
and indubitable to demand a reformation of the policy, and that 
the misrepresentations were concerned with matters which were 
the subject of estimate merely, and not of concrete fact, and 
therefore they do not support the appellant’s allegation of fraud 
in the making of the contract. He further held that it was not 
within the power of the assistant secretary to bind the defend- 
ant company by any representation, in such a manner as to give 
to the plaintiff any advantage over other policyholders in the 
company. The court also found that the representation made by 
the assistant secretary that the estimate was based on the past 
experience of the company did not constitute such deceit as 
would justify a recovery of damages by appellant, or would en- 
title him to an accounting by the company. These conclusions 
seem to us to reasonably follow from the evidence concerning the 
matter in question. 

[t will not do to construe the contract in this case as an agree- 
ment by which the company was bound to guarantee to appellant 
a certain definite amount of surplus. That was something which 
from the circumstances, the future alone could determine. It 
depended, for one thing, largely upon the number of lapsed pol- 
icies, which could not be foretold. The company is a mutual one, 
and in its accumulations all its policyholders had the right to share 
in the proportions fixed by the terms of their contracts. What- 
ever representation may have been made to appellant, he is 
and can be entitled to nothing more than his proportionate share 
of the surplus which actually accrued. It is obvious that a 
mutual insurance company cannot discriminate among its policy- 
holders, and any agreement which would result in the payment 
of larger proportionate dividends to one of its policyholders than 
to others in the same class would be illegal and void. 

[6] The view of this matter taken by the court below was 
undoubtedly right, as it appeared in the eighth and ninth of de- 
fendant’s requests for findings of law, which were as follows :— 

‘(8) The trustees of the defendant company are bound to 
administer their trust with due regard to the interests of all pol- 
icyholders. They have no legal right, and no officer or agent 
acting under them can be invested with a valid authority, to 
make a special contract with one policyholder entitling him to 
a larger proportionate return upon his policy than that enjoyed 
by others of his class. 
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“(9) Hallowell’s statements to the plaintiff did not impose 
upon the defendant any contractual liability to pay to the plain- 
tiff any greater sum than his equitable proportion of the earnings 
and accumulated surplus of the defendant.” 


The statements made by the assistant secretary with regard to 
the probable amount of surplus and accumulations were undoubt- 
edly rose-colored, and were perhaps unduly influenced by his de- 
sire to get business for the company. But the evidence fairly 
shows, we think, that the past experience of the company, in so 
far as interest, mortality, and dividends were concerned, taken 
in connection with what seems to have been accepted as the ex- 
perience of other companies, in the matter of forfeitures under 
policies of the kind under discussion, afforded some basis, at 
least, for the estimate which was given. That the amount which 
appellant was to derive from surplus and accumulations was 
merely an estimate appears plainly from the language of the 
option, as set forth in the policy. The reserve value of the 
policy is guaranteed to be not less than the sum set forth. That 
was something to be set apart from the payments of premiums, 
and it could be accurately determined in advance; but the amount 
of surplus and accumulations was merely an estimate, and was 
stated in the policy as such. The evidence was such as to carry 
conviction to the mind of the court below that Hallowell had ac- 
cess to data upon which his prediction might have been based, 
and that his statements, though mistaken, were not inconsistent 
with good faith, in the light of the facts as they appeared at the 
time. One of the witnesses called by appellant, Mr. Garrigues, 
the mathematician of the company, when asked whether the 
estimate of $7,800 could have been made in good faith, answered: 
“It would require only a moderate assumption. Good faith would 
have indicated to Mr. Hallowell, or any one in his position, that 
the forfeitures might easily approximate 40 per cent, by reason 
of lapses, death losses, and so on; and, if it had been 42 per 
cent, $7,800 would have been realized.” Mr. Lippincott, an- 
other witness, when asked as to the reasonableness of the Hallo- 
well estimate, said that the estimate made in 1891 was wholly with- 
in the range of probability. Evidence of intent to deceive in this 
respect is lacking. Nothing more than the expression of an un- 
duly enthusiastic opinion seems to be left. Representations of this 
character, referring merely to the future, are not sufficient to 
support an action based upon the ground of fraud. 


[7] The last nineteen assignments of error are to the refusal 
of the court below to compel the defendant company to answer 
certain interrogatories in advance of the trial, and to the dis- 
missal of various exceptions to defendant’s answers. At the trial, 
the plaintiff called the actuary and the mathematician of the 
company, and examined them with reference to the subject-mat- 
ter which the interrogatories were intended to develop. It would 
seem, therefore, that appellant has had the benefit of this infor- 
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mation. Several of the interrogatories were of such a nature that 
to answer them would have been equivalent to the rendering of 
an account in advance of a decree awarding it. As the case has 
been tried upon its merits, and the officers of the company have 
been examined and re-examined on the matters set forth in the 
bill, it would seem that the plaintiff has received all the informa- 
tion from them to which he was entitled, and we therefore deem 
it unnecessary to consider in detail the assignments referring to 
the dismissal of the exceptions to the answers. 

After careful consideration of the entire record in this case, 
with the aid of full and able argument of counsel, we are satis- 
fied that upon none of the grounds of complaint has a case been 
made out which would justify the granting of the specific relief 
for which appellant prays. 

The assignments of error are therefore dismissed, and the 
decree of the court below is affirmed. 


ROBBINS vs. HENNESSEY Et at.* 
(Supreme Court of Ohio.) 


BURIAL POLICY—REGULATION—STATUTES. 


Section 289, Revised Statutes, as amended April 9, 1908 (99 Ohio Laws, 
p. 131), is a constitutional exercise of the right of the General As- 
sembly of Ohio to control the business of insurance, and the provisions 
of this section become a part of the contract of insurance and equally 
binding on all parties to the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 4, 14; Dec. Dig. § 4.) 


BURIAL BENEFITS—ASSIGNMENT OF POLICY—VALIDITY. 


An assignment of a contract of insurance issued by a company, corpor: 
tion or association engaged in the business of providing for the pay- 
ment of funeral, burial, or other expenses of deceased members, or 
certificate holders therein, or engaged in the business of providing 
any other kind of insurance, to any designated undertaker, or und:: - 
taking concern, or to any particular tradesman, or business man, 
is in violation of the provisions of said section and void. 


(For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


* Decision rendered, June 5, 1912. 99 N. E. Rep. 319. Syllabus by 
the Court. 


a 


JOHNSTON er at vs. SCOTT Ev au.* 
(Supreme Court of New York, Equity Term, Saratoga County.) 


ASSIGNMENT—NATURE OF CONTRACT. 


Straight life policies are nonnegotiable choses in action, and are assign 
able. 


(For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.) 
* Decision rendered, May, 1912. 137 N. Y. Supp. 243. 
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COOPER vs. ORDER OF RAILWAY CONDUCTORS OF 
AMERICA er AL,.* 


(Supreme Court of Iowa.) 


FRATERNAL INSURANCE—RIGHTS OF PARTIES. 

A wife, named as beneficiary in a benefit certificate issued to her hus- 
band, has no vested or property interest therein; and the husband 
has no property right in the certificate, and the extent of his control 
over it, if he chooses to keep it in force, is to select a new bene- 
ficiary; and a promise by him to his wife, shortly before her death, 
to keep the certificate in force for the benefit of a child, does not 
create an enforceable obligation. 

(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


FRATERNAL INSURANCE—RIGHTS OF PARTIES. 

A benefit society issued a certificate to a member, designating as bene- 
ficiary his wife, who predeceased him, leaving a child. He remarried, 
and died, leaving surviving him his child and the second wife, with- 
out making any change in the certificate. The rules of the society 
provided that, where the beneficiary in the certificate was not alive 
at the time of the member’s death, the benefit should be paid to his 
widow, if living, and, if not, to his children. Held, that his second 
wife was entitled to the benefit under the certificate, notwithstanding 
his promise, made to his first wife shortly before her death, that he 
would keep the certificate in force for the benefit of the child. 


(For other cases, see Insurance, Cent. Dig. §§ 1942, 1943; Dec. Dig. § 776.) 


* Decision rendered, Sept. 24, 1912. 137 N. W. Rep. 472. 


MUTUAL BENEFIT LIFE INS. CO. vs. O’BRIEN.* 
(Court of Appeals of Kentucky.) 


LIFE INSURANCE—PAYMENT OF PREMIUMS. 

Where insured in a life policy executed, for money borrowed of insurer 
used in the payment of a premium, a certificate reciting the amount 
of the loan and stipulating that the amount should be a lien on the 
policy, he did not make a cash payment, within the statute providing 
that no policy shall become void for nonpayment of premium after 
two full annual premiums in cash have been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 
* Decision rendered, Sept. 27, 1912. 149 S. W. Rep. 870. 
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SUPREME COURT OF WASHINGTON. 


FINLEY 
vs. 


WESTERN EMPIRE INS. CO. or WaAsHINGTON.* 


ACCEPTANCE OF POLICY. 

Plaintiff, to'whom a policy was issued by defendant to take the place 
of one of another company, which it desired canceled, is not shown 
to have refused to accept it, but rather to have accepted it and held 
it subject to his legal rights, where, on being consulted by defendant 
after a fire as to whether he intended to make a claim against it, 
he, after stating what he would have done if consulted before it 
was issued, stated that he intended to hang onto all the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


ESTOPPEL TO ASSERT NONACCEPTANCE. 


A company, having issued and delivered a policy, and known of the de- 
struction of the property when the loss was adjusted, and accepted 
proof of loss and participated in an adjustment which proceeded on 
the theory of it and other policies being valid, and issued its check 
for its share, admitted liability, and so was estopped to assert that 
there had been, without its knowledge a refusal to accept the policy, 
so that it was not in force. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 141.) 
CANCELLATION—WAIVER OF NOTICE—CONTRACT FOR NEW 
INSURANCE. 


The requirement in a fire policy of five days’ notice of cancellation, being 
for the benefit of insured, is waived when, within that time, on notice 
of desire to cancel, insured’s agents, authorized to keep the insurance 
up to the amount then on the property, contract for other insurance 
to take its place; and the old policy then ceases to be in force—the 
agreement to take the new policy being in legal effect an acceptance. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


Department 1. Appeal from Superior Court, Spokane County ; 
J. D. Hinkle, Judge. 
Action by J. D. Finley against the Western Empire Insurance 


Company of Washington. Judgment for plaintiff; defendant ap- 
peals. Affirmed. 


Cnrar.es P. Lunn, for Appellant. 
W. W. Zent and D. W. HENLEY, of Spokane, for Respondent. 


Cuapwicx, J. 
On August 20, 1910, plaintiff held three policies of insurance 
covering a certain stock of lumber. These policies were written 


* Decision rendered, Aug. 23, 1912. 125 Pac. Rep. 1012. k 
Vol. XLI.—108. 
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by the New Brunswick, Glenn Falls, and Fireman’s Fund In- 
surance Companies; each policy being for the sum of $2,500. 
The New Brunswick Company, being desirous of canceling its 
policy, notified its local agents at Spokane to notify the assured 
of its intention. Instead of acting under the terms of the policy, 
which called for a five-day notice, the agents, Rogers & Rogers, 
who seem to have been factors in behalf of the insured, as well 
as the company, immediately set about to secure another contract, 
in lieu of the one the New Brunswick Company desired canceled. 
This they secured from the defendant, the Western Empire In- 
surance Company of Washington, on August 20th. The pol- 
icy was dated August 22, 1910, but was not actually issued 
and delivered to plaintiff until the 23d. The property was 
destroyed by fire on the 21st of August. After the fire, a sur- 
render of the New Brunswick policy was demanded.  Plain- 
tiff refused to surrender it, but held both. The loss was 
thereafter adjusted by an independent adjuster, and the loss 
apportioned between the four companies. Defendant drew its 
check for the amount awarded by the adjuster—$1,233.79—and 
sent it to plaintiff, but stopped payment thereon prior to its pre- 
sentment at the bank. Upon plaintiff’s motion, the case was 
withdrawn from the jury, and the court adjudged, as a matter 
of law, that plaintiff was entitled to recover. 


This appeal is prosecuted in reliance upon the assertion that 
the policy of the appellant was not delivered or accepted by the 
insured prior to the fire; and therefore there can be no liability. 
Appellant had no notice of the purpose of Rogers & Rogers to 
cancel the New Brunswick policy and substitute therefor ap- 
pellant’s policy until after the fire. There were no conditions or 
limitations attending the contract. It was made in the usual way, 
and the policy issued in due course and was made by an attached 
slip to date from August 20, 1910. 


[1,2] The record hardly justifies the assumption that re- 
spondent did not accept the policy of appellant. It shows rather 
that he accepted it and held it subject to his legal rights in the 
matter, which, so far as the New Brunswick Company is con- 
cerned, were adjudicated in Finley vs. New Brunswick Fire Ins. 
Co. (C. C.) 193 Fed. 195. Appellant’s agent called on Mr. 
Finley after the fire, to ascertain whether he intended to make 
a claim against appellant. He states the substance of the conver- 
sation to be “that if he had been consulted in the matter he would 
have allowed the New Brunswick policy to have been canceled, 
on the ground that he had shipped out a sufficient amount of 
lumber to have reduced its value, so that the $5,000 would prac- 
tically cover it, but that he had not been consulted, and had no 
knowledge of the issuance of the Western Empire policy, nor 
any knowledge of a requested cancellation of the New Bruns- 
wick; but, being that the adjuster had been on the ground, ‘and 
had adjusted the loss, and had taken into consideration the fact 
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of there being $10,000 insurance, that he proposed to hang onto 
all of the policies, as he did not propose to fall between the two 
stools—that is, between the New Brunswick and the Western 
Empire.” This falls far short of showing a refusal to accept; 
and, when taken in connection with subsequent events, we think 
appellant was clearly bound to meet its engagement. It issued its 
policy, dating its liability from August 20th; it had delivered the 
policy and knew of the destruction of the property at the time the 
loss was adjusted; it accepted proof of loss and participated in 
an adjustment which proceeded upon the theory that there were 
four valid policies; it accepted an award that relieved it of one- 
fourth of its liability, and issued its check therefor. These facts 
are an admission of liability, and clearly estop appellant from 
maintaining its allegation that “it was without notice or knowl- 
edge of the fact that said plaintiff had refused to accept said 
policy, and that the same was not in force at the time of the 
loss.” 19 Cyc. 803. 

[3] The case of Stebbins vs. Lancashire Ins. Co., 60 N. H. 
65, while seemingly in point, is to be distinguished from the case 
at bar. That case turned on the fact that dealings between in- 
surance agents with reference to placing a risk, and the writing 
of a policy to take the place of one which the company desired 
canceled, were ineffectual to terminate the contract until notice 
had been given to the assured. Before that was done, the prop- 
erty was destroyed by fire, and it was correctly held that, the 
liability of the canceling company being fixed by the destruction 
of the property, there was no liability on the part of the defend- 
ant. Or, as stated, “after the liability of the company has be- 
come absolute, notice of their previous election to terminate the 
risk was of no effect.” If notice had been given, and the sub- 
stituted policy been tendered and accepted, the judgment of the 
court would, no doubt, have been for the defendant. . Here 
Rogers & Rogers, acting as agents for respondent, secured the 
new policy in order to effect a substitution, so as to keep the 
property insured up to $7,500, which, considering the whole 
record, we think they were authorized to do. Their act was: the 
act of, and their knowledge was the knowledge of, the respondent ; 
and the time limit on the notice of cancellation, being for ‘the 
benefit of the assured, was waived when they contracted for other 
insurance. The New Brunswick policy had no ‘binding force 
after August 20th, for the reason that the agreement to take 
appellant’s policy was in legal effect an acceptance of it. In 
Ferguson. vs.. Northern Assurance Co., 26 S. D, 346, 128 N. W. 
125, there was no oral contract for. the. policy sued on; nor did 
the assured have notice of the policy. The contract, lacking the 
element of acceptance, was incomplete, and the court held that a 
recovery could not be sustained. Other casés are cited by ap- 
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pellant; but they do not militate against the judgment of the 
trial court. 
Affirmed. 


Gose, Parker, and Fullerton, JJ., concur. 
| 


Morris, J. 

I concur for the reason that this action was brought upon the 
check. I find no valid defense in appellant to such an action 
under the circumstances under which it was given. I express 
no opinion as to appellant’s liability had the check not been given 
and the action brought on the policy. 


SUPREME COURT OF OKLAHOMA. 


WESTERN NAT. INS. CO. 
VS. 


MARSH.* 


FIRE POLICY—WAIVER OF STIPULATIONS—AUTHORITY OF 
AGENTS. 


When a local agent of a fire insurance company, who has the power to 
accept a risk and deliver the policy of insurance, at and prior to the 
time of the delivery of the policy, is advised and has full knowl- 
edge of the fact that other insurance upon the property is in force, 
and with that knowledge accepts the premium and delivers the pol- 
icy, such policy is binding upon the company, notwithstanding the 
fact that it contains a provision prohibiting the exisience of con- 
current insurance without written consent thereto indorsed on the 
policy, and notwithstanding it contains a provision that none of the 
company’s officers or agents can waive any of its provisions, except 
in writing indorsed on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965, 1028, 
1031; Dec. Dig. §§ 375, 389.) 


FIRE POLICY—CONCURRENT INSURANCE CLAUSE—WAIVER 
—BURDEN OF PROOF. 


The burden of proof in such cases rests upon the insured to show that the 
agent of the insurer was advised and had knowledge of the pre-ex- 
isting insurance. 


(Pee oe) cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 





Commissioners’ Opinion, Division No. 1. Error from District 
Court, Okmulgee County; W. L. Barnum, Judge. 
Action by Henry A. Marsh against the Western National In- 


* Decision rendered, April 9, 1912. 125 Pac. Rep. 1094. Syllabus by 
the Court. 
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surance Company. Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 


GrorcE C. BEIDLEMAN and Jorg S. Eaton, both of Okmulgee, 
for Plaintiff in Error. 
StaNForD & CocuRaNn, of Okmulgee, for Defendant in Error. 


Ags, C. 

The policy sued on contains this provision: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy.” 
Also the following: “This policy is made and accepted subject 
to the foregoing stipulations and conditions, together with such 
other provisions, agreements, or conditions, as may be indorsed 
hereon or added hereto, and no officer, agent, or other represent- 
ative of this company shall have power to waive any provision 
or condition of this policy, except as such by the terms of the 
policy may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, agent, 
or representative shall have such power or be deemed or held to 
have waived such provisions or conditions, unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy 
exist or be claimed by the insured unless so written or attached.” 
In the suit on the policy the company defended upon the ground 
that there was other insurance existing at and prior to the time 
the policy was delivered, and that consent thereto was not in- 
dorsed upon the policy. In avoidance of this defense, the plain- 
tiff replied by saying that the agent of the company, at and prior 
to the time of the delivery of the policy, was advised and knew 
of the existence of this other insurance, and that on that account 
he was entitled to recover, notwithstanding the failure to in- 
dorse the consent in writing. 

[1] This presents a question which is of first impression. in 
this state. The territorial decisions, following those of the 
United States, have held that under these facts the company was 
not liable. Liverpool, London & Globe Ins. Co. vs. Richardson 
Lumber Co., 11 Okl. 585, 69 Pac. 938; Gish vs. Ins. Co. of North 
America, 16 Okl. 59, 87 Pac. 869, 13 L. R. A. (N. S.) 826. 
Those cases were correctly decided, because the Supreme Court 
of the territory was bound by decisions of the Supreme Court 
of the United States, and that court had established the rule in 
Northern Assurance Co. vs. Grand View Building Association, 
183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213. Since the admis- 
sion of the state, the question has arisen in several cases upon 
contracts arising prior to statehood, and this court has followed 
Northern Assurance Co. vs. Grand View Building Association 
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because it controlled the rights of the parties at that time, but has 
expressly reserved this question as applied to cases arising since 
statehood. In Sullivan vs. Mercantile Town Mut. Ins. Co., 20 
Okl. 460, 465, 94 Pac. 676, 129 Am. St. Rep. 761, this court, in 
referring to Northern Assurance Co. vs. Grand’ View Building 
Association, say: “While we do not wish to be understood as 
saying that it is our opinion that the doctrine announced in that 
case is in harmony with the weight of authorities upon this 
question, or that it is supported by the better reasoning, yet on 
account of the fact that the rule announced in said case was the 
law controlling the courts in the Indian Territory at the time 
of the trial of the case at bar we are constrained to follow in this 
case the rule announced therein.” In State Mut. Ins. Co. vs. 
Craig, 27 Okl. 90, 111 Pac. 325, the same conclusion was reached, 
but subject to the same reservation; the opinion in this case 
quoting the reservation from Sullivan vs. Mercantile Town Mut. 
Ins. Co., supra. Phoenix Ins. Co. vs. Ceaphus, 29 Okl. 608, 119 
Pac. 583, follows this rule, but with the same reservation. 

This case, however, arose after the admission of the state, and 
we are no longer bound by the decision in Northern Assurance 
Co. vs. Grand View Building Association, although we very 
frankly concede that the argument of that case is very powerful, 
and the persuasive force of the decisions of that eminent court 
have great weight with us as authority. Massachusetts adopts 
the same rule as the Supreme Court of the United States. Parker 
vs. Rochester German Ins. Co., 162 Mass. 479, 39 N. E. 179; 
Putnam Tool Co. vs. Fitchburg Mut. F. Ins. Co., 145 Mass. 265, 
13 N. E. 902; Pendar vs. Am. Mut. Ins. Co., 12 Cush. ( Mass.) 
469; Worcester Bank vs. Hartford F. Ins. Co., 11 Cush. ( Mass.) 
265, 59 Am. Dec. 145. We believe, though, that all the other 
states hold that, where the local agent is advised and had knowl- 
edge of the existing insurance at the time he writes and delivers 
the policy, the company is bound, notwithstanding the want of 
a written indorsement. Various reasons are assigned by the 
courts for this conclusion, and we do not feel that it is necessary 
for us to undertake to analyze the decisions. There are ex- 
haustive notes on the subject in connection with Gish vs. Ins. Co. 
of North America, 16 Okl. 59, 87 Pac. 869, as reported in 13 
L. R. A. (N.-S.) 827, and the case of Haapa vs. Metropolitan 
Life Ins. Co., 150 Mich. 467, 114 N. W. 380, as reported in 16 
L. R..A. (N. S.) 1165, 121 Am. St. Rep. 627, and Johnson vs. 
7Etna Ins. Co., 123 Ga. 404, 51 S. E. 339, as reported in 107 Am. 
St. Rep. 92, the note beginning on page 99. 

It seems to us that the local agent of the company, who has 
authority to make the contract of insurance and to indorse the 
company’s consent to this provision upon the contract, is the 
company’s representative for the purpose of waiving such an 
indorsement. Indeed, in the policy sued on, which appears to 
be signed by the president and’secretary of the company, it 1s 
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expressly provided: “But this policy shall not be valid until 
countersigned by the duly authorized agent of the company at 
Morris, Oklahoma.” If, therefore, this agent had authority to 
make the contract of insurance, and authority to indorse there- 
on the consent of the company to the existence of other insurance, 
it seems to us that when he is advised of this other insurance, 
and has full knowledge thereof, and executes and delivers the 
contract and receives the premium from the insured, the com- 
pany is bound by his knowledge, and that it is immaterial whether 
we call it a waiver or an estoppel, or any other name, and this 
conclusion has been reached by the highest courts of the fol- 
lowing states: Alabama, Arkansas, California, Colorado, Con- 
necticut, Florida, Georgia, Illinois, Indiana, Indian Territory, 
Idaho, lowa Kansas, Kentucky, Louisiana, Maine, Maryland, 
Michigan, Minnesota, Mississippi, Missouri, Nebraska, New 
Hampshire, New Jersey, New York, North Carolina, Ohio, Ore- 
gon, Pennsylvania, Rhode Island, South Carolina, South Dakota, 
Tennessee Texas, Utah, Vermont, Virginia, Washington, West 
Virginia, Wisconsin, and Wyoming. Cowart vs. Capital City 
Ins. Co., 114 Ala. 356, 22 South. 574; Pope vs: Glens Falls Ins. 
Co., 130 Ala. 356, 30 South. 496; Triple Link M. Ins. Ass’n vs. 
Williams, 121 Ala. 138, 26 South. 19, 77 Am. St. Rep. 34; West- 
ern Assur. Co: vs. Stoddard, 88 Ala. 606, 7 South. 379; State 
Mut. Ins. Co. vs. Latourette, 71 Ark. 242, 74 S. W. 300, 100 Am. 
St. Rep. 63; German-American Ins. Co. vs. Humphrey, 62 Ark. 
348, 35 S. W. 428, 54 Am. St. Rep. 297; Dwelling House Ins. 
Co. vs. Brodie, 52 Ark. 11, 11 S. W. 1016, 4 L. R. A. 458; Allen 
vs. Home Ins. Co., 133 Cal. 29, 65 Pac. 138; Breedlove vs. Nor- 
wich Union Fire Ins. Soc., 124 Cal. 164, 56 Pac. 770; Farnum 
vs. Phoenix Ins. Co., 83 Cal. 246, 23 Pac. 869, 17 Am. St. Rep. 
233; West Coast Lumber Co. vs. State Ins. Co., 98 Cal. 502, 33 
Pac. 258; Kruger vs.Western Fire Ins. Co., 72 Cal. 91, 13 Pac. 
156, 1 Am. St. Rep. 42; American Cent. Ins. Co. vs. Donlon, 16 
Colo. App. 416, 66 Pac. 249; German Ins. Co. vs. Hayden, 21 
Colo. 127, 40 Pac. 453, 52 Am. St. Rep. 206; Farmers’ & Mer- 
chants’ Ins. Co. vs. Nixon, 2 Colo. App. 265, 30 Pac. 42; Hart- 
ford Fire Ins. Co. vs. Redding, 47 Fla. 248, 37 South. 62, 67 
L. R: A. 518, 110 Am. St. Rep. 118; Johnson vs. A&tna Ins. 
Co.; 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92; Swain vs. 
Macon Fire Ins. Co., 102 Ga. 96, 29 S. E. 147; Phoenix Ins. Co. 
vs. Searles, 100 Ga. 97, 27 S. E. 779; Mechanics’ & Traders’ Ins. 
Co. of New Orleans, vs. Mutual Real Estate Building Ass’n, 98 
Ga. 262, 25 S. E. 457; German American Ins. Co. vs. Paul, 5 Ind. 
T. 703, 83 S. W. 60; Allen vs. Phoenix Ins. Co., 12 Idaho, 653, 
88 Pac. 245,8 L. R. A. (N. S.) 903, 10 Ann. Cas. 328; Orient 
Ins. Cd. vs. McKnight, 197 Ill. 190, 64 N. E. 339; Security Trust 
Co. vs. Tarpey, 182 Ill. 52, 54 N. E. 1041; Phoenix Ins. Co. vs. 
Hart, 149 Ill. 513, 36 N. E..990; Germania Fire Ins. Co. vs. 
Hick, 125 Ill. 361, 17'N. E. 792, 8 Am. St. Rep. 384; German- 
American Ins. Co. vs. Yeagley, 163 Ind. 666, 71 N. E. 897, 2 
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Ann. Cas. 275; Farmers’ Ins. Ass’n vs. Reavis, 163 Ind. 321, 
70 N. E. 518, 71 N. E. 905; Havens vs. Home Ins. Co., 111 Ind. 
90, 12 N. E. 137, 60 Am. Rep. 689; Home Ins. Co. vs. Duke, 84 
Ind. 253; Gurnett vs. Atlas Mut. Ins. Co., 124 Iowa, 547, 100 
N. W. 542; Erb vs. Fidelity Ins. Co., 99 Iowa, 727, 69 N. W. 261; 
Hagan vs. Merchants,’ etc., Ins. Co., 81 Iowa, 321, 46 N. W. 
1114, 25 Am. St. Rep. 493; Miller vs. Hartford Fire Ins. Co., 
70 Iowa, 704, 29 N. W. 411; Hartford Fire Ins. Co. vs. Mc- 
Carthy, 69 Kan. 555, 77 Pac. 90; Hulen vs. Nat. Fire Ins. Co. 
of Hartford, Conn., 80 Kan. 127, 102 Pac. 52; German Ins. Co. 
vs. Gray, 43 Kan. 497, 23 Pac. 637, 8 L. R. A. 70, 19 Am. St. 
Rep. 150; Continental Ins. Co. of N. Y. vs. Pearce, 39 Kan. 
396, 18 Pac. 291, 7 Am. St. Rep. 557; Niagara Fire Ins. Co. vs. 
Johnson, 4 Kan. App. 16, 45 Pac. 789; Phoenix Ins. Co. vs. 
Spiers, 87 Ky. 285, 8 S. W. 453; London & Lancashire Fire 
Ins. Co. vs. Gerteisen, 106 Ky. 815, 51 S. W. 617; Brumfield vs. 
Ins. Co., 87 Ky. 122, 7 S. W. 893; Mongeau vs. Liverpool & 
London Ins. Co., 128 La. 654, 55 South. 6; Bigelow vs. Granite 
State Fire Ins. Co., 94 Me. 39, 46 Atl. 808; Hilton vs. Phoenix 
Assur. Co., 92 Me. 272, 42 Atl. 412; Hartford Fire Ins. Co. vs. 
Keating, 86 Md. 130, 38 Atl. 29, 63 Am. St. Rep. 499; Maryland 
Fire Ins. Co. vs. Gusdorf, 43 Md. 506; National Fire Ins. Co. vs. 
Crane, 16 Md. 260, 77 Am. Dec. 289; Morgan vs. Ill. Ins. Co., 
130 Mich. 427, 90 N. W. 40; Beebe vs. Ohio Farmers’ Ins. Co., 
93 Mich. 514, 53 N. W. 818, 18 L. R. A. 481, 32 Am. St. Rep. 
519; Farmers’ Mut. Fire Ins. Co. vs. Gargett, 42 Mich. 289, 3 
N. W. 954; Mich. State Ins. Co. vs. Lewis, 30 Mich. 41; Andrus 
vs. Maryland Casualty Co., 91 Minn. 358, 98 N. W. 200; In re 
Millers’ & Manufacturers’ Ins. Co., 97 Minn. 98, 106 N. W. 485, 
4L. R.A. (N. S.) 231, 7 Ann. Cas. 1144; Brandup vs. St. Paul 
F. & M. Ins. Co., 27 Minn. 393, 7 N. W. 735; Southern Ins. Co. 
vs. Stewart (Miss.) 30 South. 755; Home Ins. Co. vs. Gibson, 72 
Miss. 58, 17 South. 13; Equitable F. Ins. Co. vs. Alexander 
(Miss.) 12 South. 25; Thompson vs. Traders’ Ins. Co., 169 Mo. 
12, 68 S. W. 889; Cagle vs. Chillicothe Town Mut. Fire Ins. Co., 
78 Mo. App. 431; Williams vs. Bankers’ & Merchants’ Town Mut. 
Fire Ins. Co., 73 Mo. App. 607; Parsons vs. Knoxville F. Ins. 
Co., 132 Mo. 583, 31 S. W. 117, 34 S. W. 476; Hamilton vs. 
Insurance Co., 94 Mo. 353, 7 S. W. 261; Hartford Fire Ins. Co. 
vs. Landfare, 63 Neb. 559, 88 N. W. 779; Home Fire Ins. Co. 
vs. Hammang, 44 Neb. 566, 62 N. W. 883; Insurance Co. vs. 
Covey, 41 Neb. 724, 60 N. W. 12; Spalding vs. New Hampshire 
Fire Ins. Co., 71 N. H. 441, 52 Atl. 858; Hadley vs. Insurance 
Co., 55 N. H. 110; Patten vs. Merchants,’ etc., M. F. Ins. Co., 
40 N. H. 375; Redstrake vs. Cumberland Mut. F. Ins. Co., 44 
N. J. Law, 294; Lewis vs. Guardian F. & L. Assur. Co., 181 N. 
Y. 392, 74 N. E. 224, 106 Am. St. Rep. 557; Benjamin vs. Pala- 
tine Ins. Co., 177 N. Y. 588, 70 N. E. 1095; Wood vs, Am. F. 
Ins. Co., 149 N. Y. 382, 44 N. E. 80, 52 Am. St. Rep. 733; For- 
ward vs. Continental Ins. Co., 142 N. Y. 382, 37 N. E. 615, 25 
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L. R. A. 637; Cowell vs. Phoenix Ins. Co., 126 N. C. 684, 36 S. 
E. 184; Clapp vs. Farmers’ Mut. Fire Ins. Ass’n, 126 N. C. 388, 
35 S. E. 617; Follette vs. Mut. Accident Ass’n, 110 N. C. 377, 
14 S. E. 923, 15 L. R. A. 668, 28 Am. St. Rep. 693; Grubbs vs. 
North Carolina Home Ins. Co., 108 N. C. 472, 13 S. E. 236, 23 
Am. St. Rep. 62; Hartford Protection Co. vs. Harmer, 2 Ohio 
St. 452, 59 Am. Dec. 684; Koshland vs. Home Ins. Co., 31 Or. 
321, 49 Pac. 864, 50 Pac. 567; Arthur vs. Palatine Ins. Co., 35 
Or. 27, 57 Pac. 62, 76 Am. St. Rep. 450; McGonigle vs. Susque- 
hanna Mut. Fire Ins. Co., 168 Pa. 1, 31 Atl. 868; Mentz vs. 
Lancaster F. Ins. Co., 79 Pa. 475; Davis vs. Fireman’s Fund Ins. 
Co., 5 Pa. Super. Ct. 506; Id., 28 Pittsb. Leg. J. (N. S.) 91; Id., 
40 Wkly. Notes Cas. (Pa.) 569; Reed vs. Equitable F., etc., Co., 
17 R. I. 785, 24 Atl. 833, 18 L. R. A. 496; Fludd vs. Equitable 
Life Assur. Soc., 75 S. C. 315, 55 S. E. 762; Pearlstine vs. Phoenix 
Ins. Co., 74 S. C. 246, 54 S. E. 372; McBryde vs. S. C. Mut. 
Ins. Co., 55 S. C. 589, 33 S. E. 729, 74 Am. St. Rep. 769; Gra- 
ham vs. American Fire Ins. Co., 48 S. C. 195, 26 S. E. 323, 59 
Am. St. Rep. 707; Vesey vs. Commercial Union Assur. Co., 18 
S. D. 632, 101 N. W. 1074; AEtna Life Ins. Co. vs. Fallow, 110 
Tenn. 720, 77 S. W. 937; Home Ins. Co. vs. Stone River Nat. 
Bank, 88 Tenn. 369, 12 S. W. 915; Continental Ins. Co. vs. Cum- 
mings, 98 Tex. 115, 81 S. W. 705; Continental F. Ass’n vs. 
Norris, 30 Tex. Civ. App. 299, 70 S. W. 769; Hartford Fire Ins. 
Co. vs. Post, 25 Tex. Civ. App. 428, 62 S. W. 140; Wagner vs. 
Westchester Fire Ins. Co., 92 Tex. 549, 50 S. W. 569; Morrison 
vs. Ins. Co. of North America, 69 Tex. 353, 6 S. W. 605, 5 Am. 
St. Rep. 63; Osborne vs. Phenix Ins. Co., 23 Utah, 428, 64 Pac. 
1103; West vs. Norwich Union Fire Ins. Soc., 10 Utah, 442, 37 
Pac. 685 ; Tarbell vs. Vt. Mut. F. Ins. Co., 63 Vt., 53 22 Atl. 533; 
Ring vs. Windsor Co. Mut. F. Ins. Co., 51 Vt. 563; Westchester 
F. Ins. Co. vs. Ocean View Pleasure Pier Co., 106 Va. 633, 56 
S. E. 584; Ga. Home Ins. Co. vs. Goode, 95 Va. 751, 30 S. E. 
366; Mutual Fire Ins. Co. vs. Ward, 95 Va. 231, 28 S. E. 209; 
Mesterman vs. Home Mut. Ins. Co., 5 Wash. 524, 32 Pac. 458, 
34 Am. St. Rep. 877; Henschel vs. Hamburg-Magdeburg F. Ins. 
Co., 4 Wash. 817, 30 Pac. 736; Medley vs. German Alliance Ins. 
Co., 55 W. Va. 342, 47 S. E. 101, 2 Ann. Cas. 99; Woolpert vs. 
Franklin Ins. Co., 42 W. Va. 647, 26 S. E. 521; Coles vs. Jef- 
ferson Ins. Co., 41 W. Va. 261, 23 S. E. 732; Welch vs. Fire 
Ass’n of Philadelphia, 120 Wis. 456, 98 N. W. 227; Trustees of 
St. Clara Female Academy vs. Northwestern Nat. Ins. Co., 98 
Wis. 257, 73 N. W. 767; Schultz vs. Caledonian Ins. Co., Edin- 
burgh, Scot., 94 Wis. 42, 68 N. W. 414; Kahn vs. Traders’ Ins. 
Co., 4 Wyo. 419, 34 Pac. 1059, 62 Am. St. Rep. 47. 

We feel that this rule, established by such an overwhelming 
weight of authority, should be followed by us, and we are the 
more ready to do so because it accords with our sense of justice. 
Indeed, this result is foreshadowed by the decisions of this court 
in Arkansas Ins. Co. vs. Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. 
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A. (N, S.) 775, 129 Am. St. Rep. 808, and in Port Huron En- 
gine & Thresher Co. vs. Ball, 118 Pac. 393. In Arkansas Ins. 
Co. vs. Cox, 21 Okl. page 880, 98 Pac. page 555, 20 L. R. A. (N. 
S.) 775, 129 Am. St. Rep. 808, it is said: “Defendant insists that 
the answers of plaintiff in his application as to his interest in the 
dwelling house and barn insured and the land on which the 
same was situated were false, and that he did not have the un- 
conditional and sole ownership, both legal and equitable, of the 
property, and that he was not the owner of the fee-simple title 
to the land on which said buildings were situated, and that by 
reason of such facts the policy, under the provision thereof quoted 
supra, was void. ‘There was no misrepresentation by plaintiff 
in his application as to who owned the legal title to the land on 
which the property was situated. His answer to the questions 
in the application discloses that the same was held in the name 
of R. L. Folsom. This fact was known to the insurance company 
by the written application of plaintiff, containing such answer, 
being before the company at the time it issued the policy sued on; 
and the company, having with full knowledge issued the policy 
to plaintiff, cannot now insist upon the clause in the policy re- 
quiring the insured to be the unconditional and sole owner of the 
legal title, but will be held to have waived such condition. The 
law will not permit it, with full knowledge of the condition of 
the legal title to the land on which the insured’s property was 
located, to accept the application and the premium note given by 
the insured in payment of the premium on the policy, and to 
insert in the policy a provision contrary to the conditions of the 
title as represented by the application by which it may defeat the 
right of recovery in case of loss. German-American Ins. Co. 
vs. Paul, 5 Ind. T. 703, 83 S. W. 60; Allen vs. Phoenix Ins. Co., 
12 Idaho, 653, 88 Pac. 245, 8 L. R. A. (N. S.) 903 [10 Ann. 
Cas. 328].” 

In Port Huron Engine & Thresher Co. vs. Ball, the second 
paragraph of the syllabus is as follows: “Provisions in a con- 
tract of sale of machinery, requiring the purchaser, if not satis- 
fied with the machinery at the end of the first day, to notify the 
company at its home office and give it time to send mechanics 
to operate the machine, and further providing that, if the pur- 
chaser is not satisfied after the test is made by these mechanics, 
he shall procure some other machine for a competitive test, and 
further providing that none of the conditions of the contract 
may be waived, except in writing, signed by an officer of the 
seller, may be all waived by the seller, if in response to an in- 
formal notice it sends agents to examine and test the machinery, 
who make promises of repairs and adjustments, upon which the 
purchaser relies in future dealings with the seller.” 

Upon the importance of adopting a rule established by the 
great weight of authority, this court, in Lutz vs. Talequah Water 
Co., 29 Okl. 171, 173, 118 Pac. 128, 129 (36 L. R. A. [N. S.] 
568), observes: “True it is as suggested by counsel, there are 
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nearly 50 appellate courts in this nation, each and all industriously 
grinding out its grist of precedent. But the hopeful observation 
is to be indulged in this connection that of late years the universal 
dissemination among these courts of the conclusions reached by 
all hag had a very marked tendency toward bringing uniformity 
out of judicial precedents, where before there had been conflict. 
Thus, by the very force of the weight of authority and precedent, 
a uniform code and system of jurisprudence is being gradually 
evolved. As a political body or nation, we have numerous juris- 
dictions, yet the lines separating them are merely arbitrary and 
artificial. As a people, we have a common destiny; we are one, 
with one life, one language, one great system of commercialism, 
and, manifestly, for the peace, tranquility, economy, and general 
welfare of all, but one set of laws or rules of action should ob- 
tain. There is no reason why the crossing of a state line should 
change the legal relations, obligations, or duties which one citizen 
owes to another, and that it does so is distracting and wasteful, 
and leads to loss, dissent, uncertainty.” 

[2] The burden of proof, however, clearly rests upon the plain- 
tiff to prove the facts upon which he relies for the waiver. 29 
Am. & Eng. Enc. of Law (2d Ed.) 1095. As there was no evi- 
dence whatever upon the subject, it was error to submit the case 
to the jury, and for this reason the case must be reversed. 

As the other errors assigned are not necessary to a decision of 
this case, and as they may not arise upon a new trial, it will not be 
necessary to consider them. 

The case should be reversed, and remanded for a new trial. 


Per CuriaM. 
Adopted in whole. 


———— @e@— 


SUPREME COURT OF OKLAHOMA. 





INSURANCE CO. OF NORTH AMERICA 
vs. 


LITTLE* 


LOCAL AGENT—AUTHORITY—ACCEPTANCE OF RISK—IN- 
CUMBRANCES—WAIVER. ; 


When a local agent of a fire insurance company, who has the power to 
accept a risk and deliver ‘the policy of insurance, at and prior to 
the time of the delivery of the: policy, is advised and has full knowl- 
edge of the fact that a portion of the property insured is incumbered 
by a chattel mortgage, and with that knowledge accepts the premium 
and delivers the policy, such policy is binding upon the company not- 
(0 re ee cae entesempenpeeleniagen 


* Decision rendered, May 14, 1912. 125 Pac. Rep. 1098. Syllabus by 
the Court. 
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withstanding it contains a provision that none of the company’s officers 
or agents can waive any of its provisions, except in writing indorsed 
on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Commisioners’ Opinion, Division No. 2. Error from Jeffer- 
son County Court; G. M. Bond, Judge. 
Action by S. R. Little against the Insurance Company of North 


America. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


BurwWELL, CrockETt & JoHNSON, of Oklahoma City, for Plain- 
tiff in Error. 
C. A. McBrian, of Ryan, for Defendant in Error. 


Brewer, C. 

This is a suit on a fire insurance policy, dated and issued on 
December 8, 1908, for the sum of $750. Suit was filed thereon 
April 19, 1909, in the county court of Jefferson County, by S. R. 
Little, defendant in error, who was plaintiff below, against the 
Insurance Company of North America, plaintiff in error, which 
was defendant below. On October 8, 1909, the suit was tried to 
a jury, and at the conclusion of plaintiff’s testimony the defendant 
demurred to the evidence, and the demurrer was sustained by 
the court. Plaintiff, on the 11th of October, 1909, filed a motion 
asking that the ruling, decision, and judgment of the court in 
sustaining the demurrer to the evidence be set aside, and that he 
be granted a new trial. This motion for a new trial was sustained 
by the court, and on January 5, 1910, the cause was again 
tried by the court, a jury having been waived by the parties, 
and a judgment was rendered in favor of the plaintiff for 
the amount stated in the policy. Motion for new trial was 
- overruled by the court, and, exceptions being saved, the cause 
comes here for review. 

Numerous assignments of error are set out in the petition in 
error, but the plaintiff in error has presented and urged in its 
brief but two general propositions in which it claims reversible 
error may be found. They are, first, that, after having sustained 
a demurrer to the evidence at the first trial, the court was without 
power to grant a new trial, and that in doing so it committed re- 
versible error; second, that the court erred in the admission of 
parol evidence in contradiction of the terms of the policy, by al- 
lowing plaintiff to prove that at the time and prior to the is- 
suance of the policy the issuing agent knew, and was informed by 
the insured, that one of the five billiard tables covered by the 
insurance had an incumbrance upon it. We will dispose of the 
questions in their order. 

[1] The contention of plaintiff in error as to the first question 
argued is clearly and forcibly stated in its brief, from which we 
quote: “The trial court, when it rendered judgment in favor 
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of the defendant after sustaining the defendant’s demurrer to 
the plaintiff’s evidence, finally disposed of the case, and its judg- 
ment became of final judgment, and as there was no verdict, re- 
port, or decision of a jury, referee, or court, upon any issue of 
fact, no motion for a new trial was authorized or permitted, and 
the only remedy open to the plaintiff was to prosecute an appeal 
to the Supreme Court of the state of Oklahoma, and by failing 
to prosecute such an appeal the former judgment of the trial 
court became final, conclusive, and binding upon both the parties 
to the action. When the court entered the order which purported 
to grant a new trial, it attempted to do something which it had 
no power to do.” This contention cannot be sustained under the 
decisions of this court, and of the state of Kansas, from which 
our Practice Act came. It has been several times held, both in 
this state and in Kansas, that a demurrer to the evidence and a 
ruling thereon are merely steps in the progress of the trial, and 
that such a ruling is a decision occurring at the trial, made during 
the progress of the trial, to review which a motion for a new 
trial must have been filed and overruled, and exceptions saved.. 
This is the effect of the recent decisions of this court. 


In the case of Stump vs. Porter (Okl.) 120 Pac. 639, there 
was a trial before a jury, and at the conclusion of the plaintiff’s 
evidence the defendant demurred thereto. The demurrer was 
overruled, and exceptions taken. The action of the court in this 
regard was sought to be reviewed in this court on appeal: In 
disposing of the matter the court say: “They are not available 
to him, however, for the reason that he failed to file, have con- 
sidered, and passed upon any motion for a new trial; and the 
well-established rule is that the ruling on a demurrer to the evi- 
dence is a decision occurring on the trial, and, in order to enable 
the Supreme Court to review such ruling, it is necessary that a 
motion for a new trial be made and filed within the time pre- 
scribed by law.” It follows that a motion for a new trial was 
necessary and proper to be filed in the lower court, and that the 
court had power to act on it, either granting the same, as was done 
in this case, or by overruling it. Ardmore Oil & Milling Co. vs. 
Doggett Grain Co., 122 Pac. 241 (not yet officially reported) ; 
Gruble vs. Ryan et al., 23 Kan. 195; Pratt vs. Kelley, 24 Kan. 
110; Norris vs. Evans, 39 Kan. 668, 18 Pac. 818; Lott vs. K. C., 
Ft. S. & G. R. Co., 42 Kan. 293, 21 Pac. 1070; Coy vs. Mo. Pac. 
Ry. Co., 69 Kan. 321, 76 Pac. 844. 


[2] 2. The second contention of plaintiff in error would be 
sound under the decisions of the territorial Supreme Court in 
London & Globe Ins. Co. vs. Richardson Lumber Co., 11 Okl. 
583, 69 Pac. 938, and Gish vs. Insurance Co. of North America, 
16 Okl. 59, 87 Pac. 860, 13 L. R. A. (N. S.) 826, which cases 
followed the rule announced by the Supreme Court of the United 
States in Northern Assurance Company vs. Grandview Building 
Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, and also 
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under the decisions of this court rendered in cases arising prior 
to statehood. Sullivan vs. Merc. Town Mut. Ins. Co., 20 Okl. 
460, 94 Pac. 676, 129 Am. St. Rep. 761; State Mut. Ins. Co. vs. 
Craig, 27 Okl. 90, 111 Pac. 325; Phoenix Ins. Co. vs. Ceaphus, 
29 Okl. 608, 119 Pac. 583. This court, however, in the three 
cases last cited, specifically limited its decision on this point to 
cases arising prior to statehood, and reserved its decision thereon, 
in cases arising since the erection of the state of Oklahoma, where 
the contract of insurance was entered into since statehood. 

Recently this court, in the case of Western National Ins. Co. 
vs. Henry A. Marsh, 125 Pac. 1094 (handed down at this term, 
and not yet officially reported), had under consideration and 
decided this question adversely to the contention of plaintiff in 
error. In that case the authorities are collected and considered at 
length, and it is shown that in 42 states of this Union parol evi- 
dence, such as was admitted in this case, and under the circum- 
stances of this case, may be admitted. The syllabus in that case 
is as follows: “When a local agent of a fire insurance com- 
pany, who has the power to accept a risk and deliver the policy 
of insurance, at and prior to the time of the delivery of the policy, 
is advised and has full knowledge of the fact that other insurance 
upon the property is in force, and with that knowledge accepts 
the premium and delivers the policy, such policy is binding upon 
the company, notwithstanding the fact that it contains a provision 
prohibiting the existence of concurrent insurance without written 
consent thereto indorsed on the policy, and notwithstanding it 
contains a provision that none of the company’s officers or agents 
can waive any of its provisions, except in writing indorsed on the 
policy.” It will be observed that in the case quoted from parol 
evidence was admitted to show a waiver of the “concurrent in- 
surance” clause in the policy. In this case it was to show a 
waiver of the clause providing a forfeiture in case the personal 
property “be or become incumbered by a chattel mortgage.” 
There is no distinction between the two cases in principle. 

On the authority of the last-cited case, which is supported by 
the great weight of authority, we hold that under the facts and 
circumstances of this case the court did not err in admitting the 
evidence complained of. 

The cause should therefore be affirmed. 


Pir ‘CURIAM. 
Adopted in whole. 
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SUPREME COURT OF OKLAHOMA. 





MERCHANTS’ & PLANTERS’ INS. CO. 
VS. 


MARSH.* 


AGENTS—CONDITION—POWER TO WAIVE. 

A local agent of an insurance company who has authority from the 
company to solicit, execute, and deliver contracts of insurance, has 
power to waive the conditions of the policy, such as the “additional 
insurance clause” and the “incumbrance clause” at the time of the 
execution and delivery of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 
LOCAL AGENT—POWERS. 


A local agent of an insurance company, whose only power is to solicit 
applications for insurance, and forward them to the company for 
approval, when, if approved, the company issues the policy and 
causes it to be delivered to the insured, has no power to waive any 
of the provisions of the policy so delivered, and notice to such agent 
of “additional insurance” taken out by the insured after the delivery 
of the policy is not notice to the company. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965, 968-997 ; 
Dec. Dig. §§ 375, 378.) 


Commissioners’ Opinion, Division No. 2. Error from Dis- 
trict Court, Okmulgee County; W. L. Barnum, Judge. 

Action by H. A. Marsh against the Merchants’ & Planters’ 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Reversed and rendered. 


Davipson & Matuoy, of Tulsa, for Plaintiff in Error. 
STaANForD & CocHRAN, of Okmulgee, for Defendant in Error. 


BREWER, C. 

This is a suit brought to recover on a fire insurance policy. 
It was commenced in the district court of Okmulgee County on 
October 3, 1908. The policy was issued August 10, 1907. The 
property insured was destroyed by fire June 2, 1908. The plain- 
tiff in the district court recovered the full amount named in the 
policy, and is defendant in error in this court. 

In the petition filed below the plaintiff declared on the policy, 
attached copy to his petition as part thereof, alleged the loss of 
the insured property by fire, the value of the property destroyed, 
and “that more than sixty days have elapsed prior to the com- 
mencement of this suit, after sufficient proof of the loss and dam- 


* Decision rendered, May 14, 1912. -125 Pac. Rep. 1100. Syllabus by 
the Court. 
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age by fire as aforesaid, and that the plaintiff has duly complied 
with all the terms and conditions of said policy to be kept or per- 
formed.” The defendant filed answer, consisting of a general de- 
nial, and alleged, as special defenses, a violation by plaintiff of the 
conditions and terms of the policy, in that he had violated the 
clause prohibiting additional insurance without consent of the 
company indorsed on the policy; also that a portion of the goods 
insured had been removed from the premises without such con- 
sent; and also that the title to the property was not as stated in 
the policy, together with other defenses not necessary to be 
recited here. To this answer the plaintiff filed a general denial 
by way of reply. Upon the issues thus presented, a jury was 
impaneled and the cause proceeded to trial. During the trial 
plaintiff filed an amended reply, in which he admitted the taking 
out of additional insurance, and that consent so to do had not 
been indorsed on the policy, but alleged that, because of the 
knowledge ‘and the acts of the agent of the company, the said 
provision had been waived. The plaintiff also met the other 
special defenses by alleging waivers of the same. The defendant 
objected to the filing of this reply, and after it was filed moved 
to strike the same, because it was a departure and inconsistent 
with the allegations of the petition. Defendant also demurred to 
the reply. Both motion to strike and the demurrer were over- 
ruled by the court, to which exceptions were saved. At the close 
of the evidence defendant asked a peremptory instruction in its 
favor, which was refused. 

Under our view of the case, only two propositions are neces- 
sary to be discussed. They are: First, the action of the court in 
refusing the motion to strike the reply on the ground of de- 
parture; second, the question of additional insurance, and the 
alleged waiver, and the evidence regarding same. 

[1,4] On the first proposition, that of departure, we think the 
court materially erred. This is manifest under the former deci- 
sions of this court. We are aware that in many Code states this 
practice is permitted; but in this state, under our Code, it has 
been held to be a departure, as inconsistent with the petition. 
The statute relative to what may properly be stated in a reply 
seems to confine the same to allegations not inconsistent with the 
petition. The statute is as follows: “Sec. 5642. When the answer 
contains new matter, the plaintiff may reply to such new matter, 
denying generally or specifically each allegation controverted by 
him; and he may allege in ordinary and concise language, and 
without repetition, any new matter not inconsistent with the peti- 
tion, and constituting a defense to such new matter in the answer. 
* * *” This statute was construed by this court in a case where- 
in the pleadings were in a state identical with the case at bar, 
except that the defect in the case decided was taken advantage 
of by an objection to the introduction of evidence and by a 
motion for a judgment on the pleadings. The case referred 
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to is St. Paul Fire & Marine Insurance Co. vs. Mountain Park 
S. F. Co., 23 Okl. 79, 99 Pac. 647. In that case the court held 
that there was clearly a departure, but that, inasmuch as it had 
not been taken advantage of in the proper manner, it was waived ; 
and the court proceeds at length to discuss the question, and 
examines and collects in the opinion numerous authorities, show- 
ing that, in case of a departure, the proper way to raise and save 
the question is by a motion to strike, as was done in the case at 
bar. It is almost as essential that there be rules regulating 
pleadings, and the joining of issues, as that there be pleadings 
at all; and when a rule has been carefully considered and an- 
nounced for the guidance of attorneys in an important matter 
of pleading, it will not do to say that it may be entirely ignored. 

We quote somewhat extensively from the case cited above, 
believing such course to be of service to the bar of the state. 
After stating the facts as suggested above the court say: “That 
this was a departure there is no doubt, but neither method of 
assault called the court’s attention to a departure in the reply, 
which could not be taken advantage of under our practice, except 
by motion to strike, as the same is no ground for demurrer under 
our statute. 6 Enc. of Pl. & Pr. 468, lays down the general rule 
thus: ‘In most of the United States departure may be taken ad- 
vantage of by a general demurrer. In other states, however, it 
has been decided that advantage is to be taken of a departure in an 
opponent’s pleading by a motion to strike out or by an objection 
to its filing’—citing authorities. We have examined all the 
works available on code pleading, and in none of them find it 
laid down or intimated that this defect can be taken advantage of 
by objecting to the introduction of evidence under the pleadings. 
The only case called to our attention where it is so held is John- 
son vs. State Bank of Seneca, 59 Kan. 250, 52 Pac. 860, which, 
while admitting the general rule to be as stated supra, cites no 
authority to support the rule laid down in that case, and we re- 
fuse to follow it. Rather will we follow the practice as indicated 
in a later case decided by that court in Surety Co. vs. Bragg, 63 
Kan. 291, 65 Pac. 272, in which was recognized the rule as stated 
in 6 Enc. Pl. & Pr. 468, supra. In that case the pleadings were 
in a state identical with those in the case at bar, except that the 
reply was assailed for a departure by both a demurrer and a 
motion to strike. The former the court refused to consider, 
because not filed in time. The latter was heard and overruled, 
which was so far held to be the proper practice that the same 
was not questioned. On appeal, the Supreme Court held that 
in failing to strike the reply the trial court erred, and for 
that reason reversed and remanded the cause for a new trial. 
In Magruder vs. Admire, 4 Mo. App. 133, the court held the 
reply to be a departure, and that the trial court erred in re- 
fusing to strike it out. In Freeman vs. Speegle, 83 Ala. 191, 
3 South. 620, it is held that the proper mode of raising the ques- 
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tion of departure is a motion to reject or to strike from the files, 
and that the same could not be raised by demurrer, citing Rail- 
road vs. Mallon, 57 Ala. 168. See, also, Morris vs. Beebe et al., 
54 Ala. 300. It is obvious that this is the better practice, as, in 
case the motion to strike is sustained, it calls attention sharply to 
the defect in the pleading, and gives the plaintiff an opportunity 
to amend his petition before going to trial.” 

There is nothing to be added to the above. It stands as a care- 
ful, well-considered construction of the statute. It imposes no 
hardship on the pleader; in fact, it was announced to obviate 
hardship. If the pleader unthoughtedly falls into this error, the 
motion to strike, stating the grounds, calls his attention pointedly 
to his mistake, at a time when he can correct it and save his case. 
If he does not care to do so, but rather prefers, because dis- 
agreeing with the wisdom of the rule, to risk this case on the 
theory that the court will overturn the same upon further con- 
sideration, he ought not to complain if the court disappoints him 
by not doing so. 


[2] Second. Our conclusions on the first proposition, as stated 
above, require a reversal of this case. But the requirements 
of justice and the rights of the parties in this suit compel us to 
go further and consider the second proposition. It is admitted 
that, long after the issuance of the policy, additional insurance 
on the property was taken out and was in existence at the time 
of the loss, and that the consent of the company had not been 
obtained and indorsed in writing upon the policy in suit; but it 
is attempted to be shown that the company through its local agent 
waived the same. The policy sued on is one sometimes called 
“a home office policy”; that is, one issued direct by the president 
and secretary of the company, as contradistinguished from one 
issued by a local agent, and which is required to be counter- 
signed by such local agent. The policy provides: “This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by 
this policy.” Upon the question of changes, modifications, or 
waivers affecting the same, the policy further provides: “And no 
officer, agent or other representative of this company, except the 
president or secretary of this company, in Muskogee, Oklahoma, 
shall have power to waive, change, or modify any provision or 
condition of this policy, except such as by the terms of this policy, 
may be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent, or 
representative, except the president or secretary of this company, 
in Muskogee, Oklahoma, shall have such power, or be deemed or 
held to have waived, changed, or modified such provisions or con- 
ditions, and such waiver, if any, shall be written upon or attached 
hereto. * * *” 
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The rule has been recently announced in this court that a local 
agent of an insurance company, clothed with authority to solicit 
and execute, by countersigning as agent, a contract of insurance, 
has power to waive the conditions of the policy, such as the 
“additional insurance clause” and the “incumbrance clause,” at 
the time of the execution and delivery of the policy. Western 
National Insurance Co. vs. Henry A. Marsh, 125 Pac. 1094 (not 
officially reported) ; Insurance Co. of North America vs. S. R. 
Little, 125 Pac. 1098 (not officially reported). But it will be ob- 
served, by referring to those cases, that they were predicated upon 
the fact that the agent had authority to execute and deliver the 
contract; that he was in fact, as has been sometimes said, the 
company’s “alter ego”; and, further, that those cases do not 
extend the rule to cases of alleged waivers after the execution and 
delivery of the contract, although it is true that there is much au- 
thority extending the rule to that length. The case at bar has 
not been brought within the rule announced in those cases. 


[3] In this case the character of the alleged local agent, or the 
nature or extent of his power and authority as such, are not in 
any way made to appear. He did not countersign, nor does his 
name anywhere appear on, the policy, or on the written applica- 
tion upon which it was issued. No attempt is made to show that 
he was clothed with power to take risks, or execute and deliver 
policies, for this company. The policy was executed at the home 
office of the company, by the president and secretary of the 
company, upon written application of the insured. It is not 
shown how, when, or by whom it was delivered. The company, 
in its brief, asserts, and it is not challenged, that the local agent 
was merely a soliciting agent, with no power except to take 
applications for insurance and forward them for approval to the 
home office, which, if approved, issued the policies and caused 
them to be delivered. The record supports this statement, al- 
though it is not clearly shown. This being the nature of the 
agency, at least as far as the proof shows, the question of the 
knowledge and acts of such agent relative to implied waivers is 
very different than in cases where the agent has power to accept 
the risk and countersign and deliver the contract of insurance. 

The burden of showing the power and authority of the agent, 
and the nature and extent of his agency, was upon the plaintiff. 
He has not discharged it. This general rule is stated in Wood 
on Insurance thus (section 17): “The burden is upon the per- 
son seeking to enforce a parol contract of insurance to establish, 
not only the making of a contract, but also the authority of the 
agent to make it, and, if any waiver is relied upon, both the 
waiver and the authority of the agent to make it. * * *” 
The general rule stated in 16 A. & E. Ency. Law (2d Ed.) 915, 
regarding the power of soliciting agents, seems to be supported 
by the current of decisions. It is: “A soliciting agent, who is 
authorized to receive applications for insurance and to transmit 
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them to the company for its approval, but who has no authority 
to pass on risks or to make contracts of insurance, cannot bind 
the company by an oral agreement for * * * or consent to 
additional insurance. * * *” 

We are aware that there is much conflict in the authorities 
regarding the power of such agents, relative to questions of 
waiver, where they arise, or grow out of the taking of the ap- 
plication; such, for instance, as misstatements made in the ap- 
plication, when written out by the agent for the insured, etc.; 
many cases holding the company liable upon the ground that the 
taking of the application, and matters done by him in connection 
therewith, are within his power. But, in cases where the agent 
has only the power to take applications and forward them to 
the company for its approval, and after the policies have been 
issued thereon and delivered, we think the great weight of author- 
ity supports the rule that such agent has no power to change, 
modify, or waive any of the conditions of the policy, and that, 
if he does so, it would not be binding on the company. In sup- 
port of this general proposition we cite the following cases from 
15 states: O’Brien vs. New Zealand Insurance Co., 108 Cal. 
227, 41 Pac. 298; Smith vs. Continental Ins. Co., 6 Dak. 433, 43 
N. W. 810; Rockford Ins. Co. vs. Boirum, 40 Ill. App. 129; 
Dryer vs. Security Fire Ins. Co., 94 Iowa, 471, 62 N. W. 798; 
Armstrong vs. State Ins. Co., 61 Iowa, 212, 16 N. W. 94; Bowlin 
vs. Hekla Fire Ins. Co., 36 Minn. 433, 31 N. W. 859; Putnam 
Tool Co. vs. Fitchburg Mutual Fire Ins. Co., 145 Mass. 265, 13 
N. E. 902; Lohnes vs. Ins. Co. of North America, 121 Mass. 
439; Embree vs. Insurance Co., 62 Mo. App. 133; Home Fire 
Ins. Co. vs. Garbacz, 48 Neb. 827, 67 N. W. 864; Heath vs. In- 
surance Co., 58 N. H. 414; Bush vs. Westchester Fire Ins. Co., 
63 N. Y. 531; Van Allen vs. Farmers’ Joint-Stock Ins. Co., 64 
N. Y. 469; Healy vs. Imperial Fire Ins. Co., 5 Nev. 268; Insur- 
ance Co. vs. Johnson, 23 Pa. 72; Hankins vs. Rockford Ins. Co., 
70 Wis. 1, 35 N. W. 34; Fleming vs. Hartford Fire Ins. Co., 
42 Wis. 616; Duluth Nat. Bank vs. Fire Ins. Co., 85 Tenn. 76, 
1 S. W. 689, 4 Am. St. Rep. 749; Winnesheik Ins. Co. vs. Holz- 
grafe, 53 Ill. 516, 5 Am. Rep. 65; Critchett vs. American Ins. 
Co., 53 Iowa, 404, 5 N. W. 543, 36 Am. Rep. 230; Stockton vs. 
Fireman’s Ins. Co., 33 La. Ann. 577, 39 Am. Rep. 277. 

The pleading admitted a violation of a provision in the pol- 
icy, which it is not doubted is a valid one. The evidence wholly 
fails to show a waiver of the provision by the company, or any 
one shown to have authority to waive the same for the com- 
pany. The court should have instructed a verdict for the de- 
fendant below. 


The cause should therefore be reversed, and judgment entered 
for defendant. 


Per CurIAM. 
Adopted in whole. 
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DISTRICT COURT OF KENTUCKY. 


WESTERN DIsTRICT. 


CITIZENS’ INS. CO. 
Us. 


CLAY ef at* 


POWER OF STATE TO REGULATE BUSINESS. , 

The business of fire insurance is one which from its character and the 
capital required is in comparatively few hands, which has a tendency 
to prevent free competition, and is also a quasi public, as distin- 
guished from a 8trictly private, business, which facts render’ it sub- 
ject to reasonable state regulation. 

(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


In Equity. Suit by the Citizens’ Insurance Company against 
Matt C. Clay and others. On motion for preliminary injunction. 
Motion denied. 

The Kentucky State Insurance Rate Law, effective March 4, 
1912, provided that a State Insurance Board be created; that fire 
insurance companies file with the board specific data regarding 
the insurance rates in force in all localities in the state and affect- 
ing the propriety of such rates; that the board should then fix 
and publish schedules and tables showing sufficient basis for 
forming a reasonable rate for every insurance risk in the state; 
that the rate obtained by the application of these schedules shall 
be the lawful rate in the state, and that it shall be unlawful to 
use any other rate; that no insurance company shall engage or 
participate in insurance in the state until it has complied with the 
act, and no company or agent shall write insurance at any dif- 
ferent rate from that fixed, or make any refund or concession; 
that the Circuit Court may review and vacate any rate-fixing 
order found to be unreasonable, unjust, excessive, or inadequate ; 
that those violating the act shall suffer prescribed penalties, in- 
cluding suspension or revocation of license; and that purely 
mutual or profit-sharing companies or co-operative companies, 
not operating for profit, and church insurance companies, should 
be exempted from the act. The board was organized and de- 
manded from the insurance companies the specific data. There- 
upon complainant, a Missouri corporation, holding an annually 
renewed license in Kentucky, filed its bill asking an injunction 
against the enforcement of the law, claiming that the law is in- 
valid because in violation of the “due process of law” and “equal 
protection of the laws” constitutional provisions. 

On motion for preliminary injunction, heard before Denison, 
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C. J., and Cochran and Hollister, D. JJ., proceeding under sec- 
tion 266 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 236]). 


PER CurIAM. 

Having what they think due regard for the settled rule that a 
Federal Court of first instance should not declare a state statute 
unconstitutional, where the question involved is one of law and 
not of fact, unless that court is satisfied to a reasonable certainty 
that such invalidity exists, the majority of the judges who heard 
this application are unable to approve the issue of the preliminary 
injunction which is asked. The following considerations, among 
others, are effective in creating that serious doubt which is suffi- 
cient to defeat the motion :— 


[1] 1. Fire insurance is a commercial necessity, and its char- 
acter tends to monopoly. To engage in the business calls for 
large capital. Practically it is in the hands of a comparatively 
small number of insurers, who naturally in many things act to- 
gether or in groups, and who are so situated as to make competi- 
tion in rates subject to easy control. Actual combinations to re- 
strain competition in rates have been common enough to provoke 
legislation in many states, including Kentucky. The reports of the 
Court of Appeals of that state indicate the prevalence of such 
restrictive agreements, and the existence of such legislation. Bell 
vs. Louisville Board of Fire Underwriters, 146 Ky. 841, 143 S. 
W. 388. True, the bill alleges and the demurrer admits that ‘‘the 
business of fire insurance, as carried on in the state of Kentucky, 
and elsewhere, by your orator and other insurance companies, is 
not a monopoly neither legally or actually” ; but on the oral argu- 
ment our attention was directed to the Kentucky statute and deci- 
sion above cited, and it was agreed by counsel that noncompetitive 
agreements among agents existed in parts of the state. It is 
enough to say that in this business a degree of monopoly is 
probable, unless prevented by appropriate legislation. It seems 
measurably analogous to the elevator business involved in Munn 
vs. Illinois, 94 U. S. 113, 24 L. Ed. 77, and Budd vs. New York, 
143 U. S. 517, 12 Sup. Ct. 468, 36 L. Ed. 247. And see Carroll 
vs. Greenwich Ins. Co., 199 U. S. 401, 411, 26 Sup. Ct. 66, 50 
L,. Ed. 246. 

2. The business of fire insurance is not impressed with a public 
use in the sense that the public can demand service, but it has 
at least a quasi public, as distinguished from a purely private, 
character. See discussion in Atty. Gen. vs. Firemen’s Ins. Co., 
74.N. J. Eq. 372, 381, 73 Atl. 80, 414, 29 L. R. A. (N. S.) 1194, 
135 Am. St. Rep. 708, 18 Ann. Cas. 1048. 

3. Recognizing such public character, the business has been sub- 
jected to regulation which would be quite invalid in a purely 
private business, such regulations, for example, as a valued policy 
law (Orient Ins. Co. vs. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 
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43 L. Ed. 552), and an increased recovery penalty (German 
Alliance Ins. Co. vs. Hale, 219 U. S. 307, 31 Sup. Ct. 246, 55 L. 
Ed. 229). So. too, the legislative right seems to be recognized 
to the extent of limiting the amount of business a company may 
do in a year, the amount of commissions it may pay its agents, 
etc. Such regulations are familiar, and, so far as have been 
brought to our attention, unchallenged; but they are clearly in 
violation of an unrestricted right of contract. Further, the uni- 
versal system of state regulation tending to make certain the 
continued solvency of the companies is inconsistent with any ab- 
solute right by the insured to contract for the cheapest insurance 
satisfactory to him. See, also, Noble Bank vs. Haskell, 219 U. 
S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 L. R. A. (N. S.) 1062, 
Ann. Cas. 1912A, 487, in connection with the undoubted analogy 
between banking and insurance. 


[2] 4. Complainant is a Missouri corporation. It is permitted 
to do business in Kentucky under a license annually renewed. It 
cannot have greater rights than a domestic corporation has in the 
subject-matter now involved. Orient Ins. Co. vs. Daggs, supra, 
172 U. S. 566, 19 Sup. Ct. 281, 43 L. Ed. 552, and cases cited. 
Under the power of amending corporate charters reserved by the 
Kentucky Constitution, a general prohibition directed against all 
persons and corporations will effect a valid amendment of a cor- 
porate franchise, even though the prohibition might be invalid 
against individuals. Berea College Case, 211 U. S. 45, 29 Sup. 
Ct. 33, 53 L. Ed. 81. See, also, the discussion and cases cited in 
Hancock Ins. Co. vs. Warren, 181 U. S. 73, 76, 21 Sup. Ct. 535, 
45 L. Ed. 755. The power is clear to refuse a charter to a cor- 
poration, unless it would accept the regulation now proposed; 
and so the only question must be whether this sort of corporate 
regulation will defeat or substantially impair the object of com- 
plainant’s license, or any right which, pursuant to the license, is 
vested in complainant to the business which complainant has built 
up. Berea College Case, supra, 211 U. S. 57, 29 Sup. Ct. 33, 53 
L. Ed. 81. An amendment to a corporate charter forbidding a 
company to charge more than “reasonable rates” does not seem 
a clear departure from the field of reserved control into the field 
of confiscation of vested rights. 

5. The board has fixed no rates. Whether it will reduce ex- 
isting rates at all is surmise; and whether its regulation would 
in the end work any pecuniary injury to complainant is still 
further uncertain. A somewhat similar situation was considered 
in McChord vs. L. & N. R. R., 183 U. S. 483, 22 Sup. Ct. 165, 
46 L. Ed. 289, and the Supreme Court held the application pre- 
mature. It is true that in the present case complainant denies the 
power of the State Board to make any regulation whatever, and 
claims that by reason of such lack of power the whole law is 
invalid; but the same thing was true, for different reasons, in 
the McChord Case. It is true, also, that both parties now unite 
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in requesting us to overlook this consideration, and to decide 
the merits of the ultimate question. We do not feel compelled 
to pass upon this request, as we do not rest our decision upon the 
possibly premature character of the bill. 

[3] 6. The provision for classification of insurance companies 
does not offend against the “equal protection” clause. Fidelity 
Mutual Life Ass’n vs. Mettler, 185 U. S. 308, 322, 22 Sup. Ct. 
662, 46 L. Ed. 922, and cases cited; Heath & Milligan Mfg. Co. 
vs. Worst, 207 U. S. 338, 354, 28 Sup. Ct. 114, 52 L. Ed. 236; 
Ozan Lumber Co. vs. Union County Bank, 207 U. S. 251, 256, 
28 Sup. Ct. 89, 52 L. Ed. 195. 

7. We do not interpret the act as requiring insurance companies 
to furnish any information except that which they already have. 
With this view, there is no serious burden in complying with the 
act up to the time when the board may make an order claimed 
to be an invasion of complainant’s vested rights. When that time 
comes, if it does, an imminent danger of losing its license for re- 
fusing to comply with such an order might present a different 
situation. 

It follows from the views above expressed as those of the 
majority (and in some parts of which all the judges agree) that 
the motion for injunction should be denied. The demurrer will 
be disposed of by the district judge, and he will either enter an 
order upon that subject in the regular course of business, or he 
will delay such order so as not (possibly) to embarrass an ap- 
peal under section 266, as the parties may prefer. 


SUPREME COURT OF PENNSYLVANIA. 


MASINO et AL. 
vs. 


FARMERS’ AND MECHANICS’ MUT. INS. ASS’N or Bucks 
County.* 


FIRE INSURANCE—NOTICE OF LOSS. 

Where a mutual fire insurance company provided that, in case of loss, 
insured should give notice in writing within thirty days to the com- 
pany, which should appoint a committee to assess the damages, and 


such notice was not given, insured cannot recover for the loss with- 
out proof of waiver of such notice. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 
* Decision rendered, March 18, 1912. 84 Atl. Rep. 406. 
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Appeal from Court of Common Pleas, Bucks County. 

Action by Anthony Masino and others against the Farmers’ 
& Mechanics’ Mutual Insurance Association of Bucks County. 
From refusal to take off nonsuit, plaintiffs appeal. Affirmed. 


Argued before Brown, Mestrezat, Elkin, and Moschzisker, JJ. 


Joun L. Dusots, for Appellants. 
Hucu B. Eastsurn, for Appellee. 
PER CuRIAM. 

The by-laws of the appellee were printed on and formed part 
of its policy of insurance held by the appellants. Article 19 pro- 
vides: “In case of a loss or damage by fire to any property in- 
sured by this association, notice shall be given in writing, within 
thirty days to the president or secretary, who shall immediately 
appoint a committee from the board of managers, which com- 
mittee shall examine and assess the whole amount of damage 
sustained, and report the same to the board of managers within 
two weeks from the time of receiving information of their ap- 
pointment.” The notice required by this by-law was not given 
to the insurance company after the property of the appellants 
was burned, and, with no proof of waiver of it by the appellee, 
the court below properly held that the appellants had no right 
of action. 

Judgment affirmed. 


--—— 09 


SUPREME COURT OF OKLAHOMA. 


SPRINGFIELD FIRE & MARINE INS. CO. 
vs. 


HALSEY.* 


FIRE INSURANCE—IRON SAFE CLAUSE. 

The provision in a fire insurance policy known as the “iron safe clause,” 
and the provision requiring the insured to keep such books and in- 
ventories as will show the amount of merchandise on hand in case of 
loss, are valid and binding. They are beneficial alike to the assuréd 
in accurately determining the loss sustained, and to the insurer in 
ascertaining its liability. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Grady County; Frank M. Bailey, Judge. 


a Decision rendered, May 14, 1912. 126 Pac. Rep. 237. Syllabus by the 
ourt. 
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Action by Walter Halsey against the Springfield Fire & Marine 
Insurance Company for recovery of $1,200 on a policy. Judg- 
ment for plaintiff, and defendant brings error. Reversed and 
remanded. 


BurRwWELL, Crockett & JOHNSON, of Oklahoma City, for Plain- 
tiff in Error. 

F. E. Rrppie and Harry HAMMERLY, both of Chickasha, for 
Defendant in Error. 

Harrison, C. 

This action was begun in the court below for the recovery of 
$1,200 claimed to be due under an insurance policy issued to 
plaintiff by defendant company on a certain stock of merchandise 
and on office furniture and fixtures. The petition alleged the loss 
by fire, that plaintiff had complied with all the conditions pre- 
cedent to an action, and that defendant had refused payment of 
said policy. The defendant answered by general denial of the 
allegations in the petition, and further pleaded a breach of the 
terms and conditions of the policy, in that assured had failed to 
take inventories and keep same as provided by the policy, and 
had failed to keep such books and records as were provided 
for in the policy, and had failed to keep such books and inven- 
tories in a fireproof safe as were provided for in said policy, 
and that by reason of plaintiff’s failure to keep such books and 
inventories as had been provided for and agreed upon in said 
policy, and by reason of his failure to keep such books and in- 
ventories in a fireproof safe as had been provided for and agreed 
upon in said policy, he had violated the express terms of said 
policy and forfeited his right to recover under same. 

Plaintiff replied to the answer, and subsequently filed an 
amended reply, denying generally the allegations of new matter 
set out in defendant’s answer, and further alleging a condition 
of facts relied upon as a waiver on the part of defendant of 
compliance with the provisions complained of in defendant’s 
answer. Defendant moved to strike the allegations of waiver 
contained in the reply, because such allegations constituted a 
departure from the allegations in the petition. The court over- 
ruled the motion to strike, and the defendant excepted. The 
cause went to trial. Defendant objected to the introduction of 
testimony in support of the allegations of waiver, which objection 
was overruled, and testimony in support of such allegations al- 
lowed, to which ruling defendant excepted. The testimony of 
both parties was submitted, and a verdict for $840.75 returned 
by the jury in favor of plaintiff. Motion for new trial was filed, 
overruled, and excepted to by defendant, and judgment rendered 
thereon. From this judgment and order overruling motion for 
new trial, defendant company appeals upon ten assignments of 
error. 

[1] The entire case is decided by a determination of the two 
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general propositions, namely: First, whether the “iron safe” 
clause and “books and inventories” clause are reasonable and 
binding provisions of the policy; second, whether the plea of 
waiver constituted a departure from the allegations in the peti- 
tion, and was the objection thereto properly raised? The first 
question has been definitely settled by this court. In Gish et al. 
vs. Ins. Co. of N. Am., 16 Okl. 59, 87 Pac. 869, 13 L. R. A. 
(N. S.) 826, it was held: “The stipulated warranty contained 
in the policy to keep books and inventories, and to produce them 
in case of loss, was a reasonable and competent provision to in- 
sert or attach to the policy.” In Shawnee Fire Ins. Co. vs. 
Thompson & Rowell, 119 Pac. 989, in opinion by Robertson, C., 
this court held: ‘These provisions in policies of insurance, com- 
monly known as ‘iron safe’ and ‘three-fourths value’ clauses, are 
common to nearly all fire insurance contracts, and the provisions 
are substantially the same in all policies. That they are reason- 
able and enforceable is no longer an open question, and it is a 
proper method of providing for evidence in case of loss to de- 
termine the actual damage, and their validity is determined ac- 
cording to the same rules by which other contracts are measured 
and construed.” 


Part of paragraph 5 in this case reads as follows: “The pro- 
vision of a fire insurance contract which requires that the in- 
sured keep such books and inventory securely locked in a fire- 
proof safe at night, etc., is a promisory warranty. * * *” 
The manifest purpose of such provisions is to afford an accurate 
means of determining the actual loss sustained. They are bene- 
ficial alike to the insured and to the insurer. They impose no 
unreasonable burden upon the insured. Common business poli- 
cies impose the same obligation, in order that he may at all times 
know the condition of his business. He is as much benefited by 
such provision, and by a compliance therewith, as is the insurer, 
and in most cases more so; for it affords him an accurate means 
of ascertaining his loss, and thereby obviating disputes and avoid- 
ing litigation. In view of the foregoing decisions, we deem it 
unnecessary to offer further comments on this phase of the ques- 
tion. 


[2] The second proposition has also been settled by this court 
in St. Paul Fire & Marine Ins. Co. vs. Mountain Park Stock 
Farm Co., 23 Okl. 79, 99 Pac. 647. In this case, Justice Turner, 
rendering the opinion, after a careful and exhaustive review of 
the authorities on the question, says: “The petition, after setting 
forth the policy and declaring on the contract of insurance, aver- 
red that the insured ‘had fully complied with all the terms and 
conditions of said policy on its part.’ For answer there was a 
general denial, and an averment that the insured had wholly failed 
to comply with that condition requiring proof of loss within sixty 
days. For reply the insured confessed the allegation, and by way 
of avoidance set forth facts sufficient to constitute a waiver. De- 
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fendant, after moving for judgment on the pleadings, which was 
overruled, objected to the introduction of any evidence under the 
pleadings, which was also overruled, evidence admitted, and ex- 
ceptions duly saved. There was no error in this. That this was a 
departure there is no doubt, but neither method of assault called 
the court’s attention to a departure in the reply, which could not 
be taken advantage of under our practice, except by motion to 
strike, as the same is no ground for demurrer under our statute. 
6 Enc. of Pl. & Pr. 468, lays down the general rule thus: ‘In 
most of the United States departure may be taken advantage of 
by a general demurrer. In other states, however, it has been de- 
cided that advantage is to be taken of a departure in an opponent’s 
pleading by a motion to strike out or by an objection to its filing’ 
—citing authorities. We have examined all the works available 
on code pleading, and in none of them find it laid down or inti- 
mated that this defect can be taken advantage of by objecting to 
the introduction of evidence under the pleadings. The only case 
called to our attention where it is so held is Johnson vs. State 
Bank of Seneca, 59 Kan. 250, 52 Pac. 860, which, while admitting 
the general rule to be as stated, supra, cites no authority to sup- 
port the rule laid down in that case, and we refuse to follow it. 
Rather will we follow the practice as indicated in a later case 
decided by that court in Surety Co. vs. Bragg, 63 Kan. 291, 65 
Pac. 272, in which was recognized the rule as stated in 6 Enc. 
Pl. & Pr., supra. In that case the pleadings were in a state iden- 
tical with those in the case at bar, except that the reply was as- 
sailed for a departure by both a demurrer and a motion to strike. 
The former the court refused to consider, because not filed in 
time. The latter was heard and overruled, which was so far held 
to be the proper practice that the same was not questioned. On 
appeal, the Supreme Court held that in failing to strike the reply 
the trial court erred, and for that reason reversed and remanded 
the cause for a new trial. In Magruder vs. Admire, 4 Mo. App. 
133, the court held the reply to be a departure, and that the trial 
court erred in refusing to strike it out. In Freeman vs. Speegle, 
83 Ala. 191, 3 South. 620, it is held that the proper mode of raising 
the question of departure is a motion to reject or to strike from 
the files, and that the same could not be raised by demurrer, citing 
Railroad vs. Mallon, 57 Ala. 168. See, also, Morris vs. Beebe et 
al., 54 Ala. 300: It is obvious that this is the better practice, as, 
in case the motion to strike is sustained, it calls attention sharply 
to the defect in the pleading and gives the plaintiff an oppor- 
tunity to amend his petition before going to trial.’ Also in Mer- 
chants’ & Planters’ Ins. Co. vs. H. A. Marsh, 125 Pac. 1100, in 
an opinion rendered at this term by Brewer, C., the same rule is 
followed. 

In the case at bar the departure is more radical, if any differ- 
ence, than in the case supra. The defendant below in the case 
at bar followed the rule indicated in the case supra, and moved to 
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strike the reply because it constituted a departure from the al- 
legations in the petition. The overruling of the motion was error, 
as was also the admission of testimony, over the objection of de- 
fendant, on the question of waiver after the motion to strike had 
been overruled. We cannot estimate the influence the testimony 
on the question of waiver may have had with the jury in deter- 
mining whether there was a substantial compliance with the terms 
of the policy. Nor can we say to what extent they were influ- 
enced by such testimony in estimating the loss sustained. 

For the reasons given, the judgment is reversed, and the cause 
remanded. 

PER CuRIAM. 
Adopted in whole. 
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ACCIDENT AND HEALTH. 


MARYLAND CASUALTY CO. vs. BURNS.* 
(Court of Appeals of Kentucky.) 


ACCIDENT POLICY—CAUSE OF DEATH. 


In an action on an accident policy, evidence held to sustain a verdict 
finding that insured’s death resulted from bodily injury, effected 
through external, violent, and accidental means, and not from dis- 
ease. 


(For other cases, see Insurance, Cent. Dig. § 90; Dec. Dig. § 65.) 


ACCIDENT POLICY—LOSS—PROVISION FOR NOTICE. 


Where an accident policy contains a stipulation that notice of loss must 
be given within a specified time, such stipulation is valid, and must 
be complied with before a recovery can be had on the policy, except 
where it is not made a condition precedent to the right of recovery, 
or where it is impossible of performance. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


ACCIDENT POLICY—NOTICE OF LOSS—DUTY TO GIVE. 


An accident policy, insuring decedent for the benefit of his wife in case of 
death, required that immediate notice be given to defendant or its 
authorized agent of any accident and injury for which a claim was 
to be made, and declared that, unless notice was given within ten 
days after the accident, no claim should be valid. Held that, if in- 
sured under such policy survived the accident, he was required to 
give the notice within the time specified, unless his faculties were so 
impaired or he was so circumstanced that the giving of the notice 
was impossible, but that, in case of his death, a notice given by the 
beneficiary within ten days after the acquired knowledge of the 
existence of the policy, or, if the right of action devolved on the 
insured’s personal representative, within ten days after his qualifi- 
cation and after acquiring such knowledge, was sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
* Decision rendered, Sept. 27, 1912. 149 S. W. Rep. 867. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF OHIO. 


RANKIN 
vs. 


UNITED STATES FIDELITY & GUARANTY CO* 


INDEMNITY INSURANCE—CONSTRUCTION OF CONTRACT. 


When the terms of a bond clearly indicate the intention of the obligor 
and obligee that there shall be an indemnify to the latter on account 
of the default of an employee, doubtful terms will be so construed 
as to effectuate rather than to defeat that intention. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


INDEMNITY INSURANCE—CONSTRUCTION OF CONTRACT— 
TERM OF RISK. 

A bond being executed for one year to indemnify a bank against the 
dishonesty of its cashier occurring during the term of the bond, or 
any renewal thereof, and discovered within six months of such term, 
or renewal, and there being a subsequent instrument to continue the 
former in force for another year according to its terms and condi- 
tions, the instruments will be construed as though the bond had been 
originally executed for two years; there being no terms employed 
in either instrument to indicate the intention that an act of dishonesty 
occurring in the first year must be discovered within six months from 
the expiration of that year. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


INDEMNITY INSURANCE— RISKS COVERED — MISCONDUCT 
OF EMPLOYEE. 


When the cashier of a bank, by a certificate which he knows to be false, 
extends to one as a depositor of the bank a credit to which he is not 
entitled, and this is done pursuant to an arrangement that the cashier 
shall derive financial benefit from the transaction, and loss to the 
bank results, there arises a liability upon a bond to indemnify the 
bank for all losses arising “from the fraud or dishonesty of the 
cashier amounting to embezzlement or larceny.” 


(For other cases, see Insurance, Dec. Dig. § 430.) 


INDEMNITY INSURANCE—TIME FOR NOTICE OF LOSS— 
QUESTION FOR JURY. 


A provision in a bond of that character requiring the obligee upon the 
discovery of an act which may create a liability under the instru- 
ment to Bive notice thereof to the obligor at “the earliest practical 
moment” contemplates such, and only such, delay as in view of all 
circumstances may be reasonably necessary for the directors to ac- 
quire precise information respecting the default of the cashier and 
to enable them to determine whether it is of the grave character 
contemplated by the terms of the bond; and whether the giving of 


* Decision rendered, June 27, 1912. 99 N. E. Rep. 314. Syllabus by 
the Court. 
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a notice forty-five days after the first information of the bank’s con- 
dition is a compliance with the provision should be determined by 
the jury under proper instructions. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336, 1556, 1732-1770; 
Dec. Dig. §§ 539, 668.) 


Error to Circuit Court, Lorain County. 


Action by one Rankin, receiver of the Citizens’ National Bank 
of Oberlin, against the United States Fidelity & Guaranty Com- 
pany. From a judgment of the circuit court reversing a judg- 
ment for plaintiff, he brings error. Judgment of circuit court re- 
versed, and that of the common pleas affirmed. 

The Citizens’ National Bank of Oberlin passed into the hands 
of a receiver, and he brought suit to recover from the defendant 
in error on its bond to indemnify the bank against loss which 
it might sustain by reason of the fraud or dishonesty of its cashier, 
A. B. Spear. It was alleged that the loss of the bank in conse- 
quence of his misconduct largely exceeded the amount of the 
bond, $15,000, and the prayer of the petition was for that sum 
with interest. By its terms the original bond was effective from 
February 5, 1903, to February 5, 1904. Its obligatory terms, in so 
far as they are material to questions to be determined in the 
present case are as follows: “Now, therefore, this bond wit- 
nesseth: That for the consideration of the premises the com- 
pany shall, during the term above mentioned or any subsequent 
renewal of such term, and subject to the provisions and condi- 
tions herein contained, at the expiration of three months next, 
after proof satisfactory to the company, as hereinafter mentioned, 
make good and reimburse to the said employer, such pecuniary 
loss as may be sustained by the employer by reason of the fraud 
or dishonesty of the said employee in connection with the duties 
of his office or position, amounting to embezzlement or larceny, 
and which shall have been committed during the continuance of 
said term, or of any renewal thereof, and discovered during said 
continuance or any renewal thereof, or within six months there- 
after, or within six months from the death or dismissal or re- 
tirement of said employee from the service of the employer 
within the period of this bond, whichever of these events shall 
first happen; the company’s total liability on account of said 
employee under this bond or any renewal thereof not to exceed 
the sum of fifteen thousand dollars: Provided, that on the dis- 
covery of any act capable of giving rise to a claim hereunder, the 
employer shall, at the earliest practical moment, give notice there- 
of to the company, and any claim made under this bond shall be 
in writing, addressed to the company at its head office in the city 
of Baltimore.” 

On December 18, 1903, the company executed to the bank the 
following continuance of said original bond: “In consideration of 
the sum of thirty-seven and 50-100 dollars, the United States 
Fidelity & Guaranty Company hereby continues in force bond No. 
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286619 in the sum of fifteen thousand dollars on behalf of A. B. 
Spear in favor of Citizens’ National Bank, Oberlin, Ohio, for the 
period beginning the 5th day of February, 1904, and ending on the © 
5th day of February, 1905, subject to all the covenants and condi- 
tions of said original bond heretofore issued on the 5th day of 
February, 1903. Witness the signatures of the 2nd Vice Presi- 
dent and 4th Assistant Secretary this 18th day of December, 1903. 
Edw. J. Peniman, 2nd Vice President, Albert H. Buck, 4th Ass’t 
Secretary.” 


The breach of the bond was alleged in the petition as follows: 
“Plaintiff says that the Citizens’ National Bank of Oberlin has 
suffered a pecuniary loss in the sum of $150,500 by reason of the 
fraud and dishonesty of A. B. Spear in connection with the duties 
of his office and position as cashier of said bank, amounting to 
embezzlement or larceny, in that said A. B. Spear conspired with, 
aided, and assisted one C. L. Chadwick in unlawfully obtaining 
from the Citizens’ National Bank of Oberlin on August 12, 1903, 
$12,500, on October 2, 1903, $2,400, on October 14, 1903, $5,000, 
on November 1, 1903, $15,600, on December 7, 1903, $5,000, on 
February 23, 1904, $10,000, by certifying as good checks offered 
by the said Chadwick on the Citizens’ National Bank of Oberlin 
at the time and for the amounts mentioned, and on August 24, 
1903, the sum of $80,000, by issuing to the said Chadwick two of 
the bank’s drafts upon its depository in New York, payable to the 
order of the said Chadwick, one for $30,000 and the other for 
$50,000, when as a matter of fact the said Chadwick had no funds 
in said bank, and the bank was not indebted to her in any way or 
in any sums whatsoever, nor had the directors or officers of said 
bank authorized the said Spear to loan said Chadwick the sums 
aforesaid, or any part thereof, all of which was well known to 
the said A. B. Spear and C. L. Chadwick at the time; and, further- 
more, in that the said A. B. Spear on or about the 28th day of 
September, 1903, unlawfully without any right so to do, appro- 
priated to his own use the sum of $20,000, being the property of 
the Citizens’ National Bank of Oberlin. Plaintiff says that the 
fraud and dishonesty of said A. B. Spear, as aforesaid, was sus- 
pected by the Citizens’ National Bank of Oberlin and its repre- 
sentative, the receiver thereof, on or about the 2d day of January, 
1905, and immediately thereupon notice thereof was given to the 
United States Fidelity & Guaranty Company, in writing, addressed 
to the company’s head office in Baltimore; that the character of 
the transactions and the amount of the shortage were not dis- 
covered until February 2, 1905, and that Robert Lyons, receiver 
of the Citizens’ National Bank, on behalf of said bank, on Feb- 
ruary 13, 1905, furnished the United States Fidelity and Guaranty 
Company reasonable particulars and proofs of the correctness of 
said claim, as herein set out, verified by affidavit.” The evidence 
substantially established the misconduct of Spear as alleged in 
the petition and a resulting loss to the bank greatly exceeding the 
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penal sum of the bond, all occurring during the year following the 
execution of the original bond. 

Serious embarrassment of the bank which resulted from the 
transactions between Spear and Chadwick were under considera- 
tion at a meeting of the directors held November 30, 1904, and 
Spear then admitted that in the methods alleged he had wrong- 
fully extended the credit of the bank to Chadwick with the ex- 
pectation that it would result in benefit to himself and one Beck- 
with, who was president of the bank. It also appeared in evidence 
that at meetings of the directors they permitted Spear to read 
the records of the bank’s transactions, instead of examining them 
themselves, and that he omitted to read the record of these trans- 
actions with Chadwick. There was also in evidence a letter from 
Chadwick to Spear concerning one of these transactions, in which 
she requested him to falsely certify a check for $15,500, and as an 
inducement said: “Now, I will pay you and Mr. B. well for this 
favor, and I am sure it will be safe.” There was no direct evi- 
dence that Spear actually received money for his part in the trans- 
action. 

With reference to questions now controverted, the view which 
prevailed in the court of common pleas throughout the trial was 
that the continuance executed by the company extended for one 
year the requirement that the fraudulent conduct should be dis- 
covered within six months, that the default of Spear was within 
the terms of the bond, and that whethet timely notice of the de- 
fault had been given to the Guaranty Company was a question 
to be determined by the jury in view of the circumstances of the 
case. The jury returned a verdict for the bank for the amount 
of the bond. A motion for a new trial was overruled, and a 
judgment followed the verdict. On a petition in error the cir- 
cuit court reversed the judgment of the court of common pleas, 
and rendered final judgment in favor of the Guaranty Company 
upon the ground that the conceded facts of the case showed as a 
matter of law that timely notice of the default had not been given 
to the company. 


E. G., H. C. & T. C. Jounson and Sgurre, SanpErs & DEMP- 
sey, for Plaintiff in Error. 
STEARNS, CHAMBERLAIN & Royon, for Defendant in Error. 


SHauck, J. (after stating the facts as above.) 

For three independent reasons counsel for the Guaranty Com- 
pany insist that the court of common pleas erred in, rendering 
judgment against it. Although the judgment was reversed by the 
circuit court for but one of these reasons, counsel insist here, 
as they may, that the reversal. should have been upon all of the 
grounds of error alleged. They urge that the action could not be 
maintained because the time limited by the terms of the indem- 
nifying contract for the discovery of the defaults had been ex- 
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ceeded. The stipulation of the bond is that the company shall 
make good “‘such pecuniary loss as may be sustained by the ‘em- 
ployer by reason of the fraud ‘or dishonesty of the said employee 
in connection with the duties of his office or position amounting 
to embezzlement or larceny, and which shall have been committed 
during the continuance of said term or any renewal thereof and 
discovered during said continuance or any renewal thereof, or 
within six'months thereafter.” 


The acts of Spear which resulted in loss to the bank were com- 
mitted prior to February 5, 1904—-that is, within the period cov- 
ered by the original bond—and they were not discovered until 
more than six months after that date. It is entirely clear that, 
if the question involved a consideration alone of the terms of the 
original bond, the time limited for the discovery has been ex- 
ceeded. But the terms of the original bond show that, when it was 
executed, a renewal or continuation therecf was contemplated, and 
an instrument was executed whereby the company continued in 
force “the original bond subject to its covenants and conditions 
until February 5, 1905.” It is obvious that these instruments are 
to be construed together; not only because they relate to the 
same subject-matter, but because each in terms refers to the 
other. On this point counsel are agreed. In favor of the obligee 
it is insisted that the instruments thus construed are in legal 
effect the same as though the original bond had been executed for . 
two years instead of one, and that this view must determine all 
questions respecting the rights and liabilities of the parties, so that 
the company shall be liable for a single penalty, and there is a 
continuance for a year of the period in which Spear’s default 
might create a liability for that penalty, as well as for the time 
of its discovery. 

[2] In favor of the obligor it is insisted that, however it would 
be as to other questions which might arise, there should, with 
respect to the question presented, be such construction as would 
be required by an express stipulation that, notwithstanding the 
continuance, a liability on account of a default occurring within 
the first year should be conditioned upon the discovery of that 
default within six months after the end of that year. There 
being no such express stipulation, we have to inquire whether 
it is implied in the natural meaning of the words used and their 
grammatical and logical relation. It might be conjectured that 
the parties regarded the word “renew” used in the first instru- 
ment as synonymous with the word “continue” used in the 
second. But there need be no resort to conjecture, since what 
the parties did in the second instrument was “to continue in force 
the former instrument for the period beginning the 5th day of 
February, 1904, and ending on the 5th day of February, 1905, 
subject to all the covenants and conditions of said original bond.” 
By the material stipulations of the original bond the obligor un- 
dertook to make good any loss which the obligee might sus- 
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tain by reason of the fraud or dishonesty of its cashier ‘“com- 
mitted during the continuance of said term or any renewal there- 
of and discovered during said continuance or any renewal thereof, 
or within six months thereafter.” Here are no words of sever- 
alty or discrimination respecting the time of the discovery, and, 
since it would not be within the proper function of interpretation 
to supply such words, the terms of the stipulation must be re- 
garded as within the same construction. This view is enforced 
by the consideration that the term during whose continuance a de- 
fault was contemplated by the original instrument is the term 
which was continued by the express terms of the second. No 
terms are used to suggest that any difference in the relation of the 
parties was intended by the second instrument than such as 
would have existed if the original bond had been for two years. 
It is conceivable that, if this question had been anticipated by the 
parties at the time of the execution of these instruments, clearer 
terms would have been used to express their intention with respect 
to it. But certainly in view of their stipulations nothing more 
favorable to the obligor can be concluded than that an interpreta- 
tion against it is doubtful. 


[1] It being entirely clear that within the contemplation of 
both parties their stipulations were for the purpose of affording 
indemnity to the obligee, all substantial doubts with respect to the 
meaning of the terms they employ should be so resolved as to 
effectuate that obvious intention. That rule of interpretation is 
familiar, and it is illustrated in cases cited in the briefs. 


[3] Counsel for the obligor further insist that the default of the 
cashier was neither embezzlement nor larceny, and that, there- 
fore, it was not within the terms of its obligation to make good 

“such pecuniary loss as may be sustained by the employer by nea 
son of the fraud or dishonesty of said employee * * 
amounting to embezzlement or larceny.” The parties were sie 
lating for the indemnity of the obligee. They were not concerned 
with the enforcement of the criminal laws of the state. It was 
not intended to indemnify against loss from the cashier’s negli- 
gence or bad judgment. They adopted as descriptive of the mis- 
conduct contemplated the phrase “fraud or dishonesty amounting 
to embezzlement or larceny.” If only indemnity on account of 
conduct amounting to technical embezzlement or larceny had been 
intended, that intention would have been naturally expressed more 
clearly in fewer words. Certainly we should not reach the cor- 
rect conclusion with respect to this question if we should deny all 
effect to the words “fraud or dishonesty amounting to,” which 
denial is involved in the argument of counsel for the obligor. It 
is very likely true that the cashier did not expect or intend that 
the bank should suffer loss from his transactions with Chadwick. 
She had doubtless quickened the pulsation of his venerable heart 
with dazzling stories of her enormous wealth, and he reached the 
conclusion, usual in such cases, that he could fraudulently and 
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dishonestly exercise his authority as cashier to his own pecuniary 
advantage, and without loss to the bank. The fraud, dishonesty, 
and misuse of his authority as cashier were intended. That his 
conduct was for gain is the only motive suggested by the circum- 
stances. If his own admission to that effect is not properly shown 
in the record, or if it is not competent in this case, that motive 
is clearly shown by the letter of Chadwick presented in the record, 
in which, during these transactions, she effectively solicited the 
false certification of a check for a large amount, proposing as an 
inducement, “I will pay you and Mr. B. well for this favor—and 
[ am sure it will be safe.” To this the only answer from counsel 
is that there is no evidence that Spear ever realized any financial 
gain from these transactions. The reply may be as brief as the 
answer. Motive and intention may be as well shown by the hope 
of illicit gain as by its realization. A decision in favor of the 
Guaranty Company upon this ground would imply that its busi- 
ness in this state consists in the collection of premiums. 

[4] A third proposition made by counsel for the obligor, if it 
is sound, justifies, not only the reversal of the judgment of the 
court of common pleas, but also the final judgment in favor of the 
Guaranty Company which the circuit court rendered. The prop- 
osition is that the facts which were conclusively established upon 
the trial showed that the obligee had failed to comply with the 
terms of the bond imposing upon it a duty in the following terms: 
“Provided that on the discovery of any act capable of giving rise 
to a claim hereunder the employer shall, at the earliest practical 
moment give notice thereof to the company.” The parties did 
not see fit to fix a definite date or the time within which notice 
should be given to the company. In lieu of such precise stipula- 
tion they fixed the day for the giving of the notice by the flexible 
phrase “‘at the earliest practical moment.” By this they doubtless 
meant that the notice should be given as soon as it would be prac- 
ticable to give it. In determining the effect of this stipulation, it 
must be assumed that the parties contemplated every consideration 
by which the minds and conduct of those representing the bank 
would naturally be effected, the character of the misconduct of the 
cashier which would create liability upon the bond, a precise com- 
prehension of the requirement that it must be fraud or dishonesty 
amounting to embezzlement or larceny, the caution which prudent 
men would exercise in making so grave a charge against one who 
had been highly esteemed for integrity, as well as the confusion 
and doubt which would arise from the intervention by the Federal 
authorities to perform their duties, as prescribed by the law, 
under which the bank was organized and conducted. Obviously 
flexible terms were used because it was at the time of making 
the contract impossible to foresee all of the considerations which 
would naturally and therefore properly determine the time when 
notice should be given. While counsel for the obligor claim too 
much from the evidence respecting discoveries made by the di- 
rectors on November 30, 1904, it does appear that upon the eve- 
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ning of that day, which was Sunday, one of the directors called 
a meeting at his Office. He called the meeting in view of the fact 
that upon the previous day depositors had withdrawn money from 
the bank in unusual amounts, and the cashier had upon that day 
expressed to him the opinion that bank had become insolvent from 
the transactions with Chadwick. The object of the meeting was 
to determine whether the bank should open on the following day. 
No othér purpose was contemplated in the call. At that meeting 
there was submitted the admission of the cashier to one of the 
directors that credit amounting to $240,000 had been extended to 
Chadwick, not upon collateral security furnished by her, but in 
reliance upon her ownership of more than $2,000,000 of securities 
which she represented she had on deposit in Cleveland, the expec- 
tation of the cashier and president that they would profit by these 
transactions, and that in his opinion the bank had become insolvent 
in consequence thereof. The correspondence with Chadwick at 
the time of these transactions was not present, nor was there con- 
clusive evidence of the falsity of her representations as to her 
wealth. On the following day the condition of the bank was re- 
ported to the Comptroller of the Currency, who promptly took 
possession of the bank. Investigations by experts followed, the 
facts now known were conclusively ascertained, and on January 
15th notice was given to the Guaranty Company. The attention 
of the directors at the meeting of November 30th was naturally 
confined to the only question they were called to consider, whether 
the bank should be opened on the following day. That question 
pressed for immediate determination. They were not then in- 
formed of the inculpating evidence contained in the subsequently 
discovered letters of Chadwick, nor of the details of the Chad- 
wick transactions, nor of the later ascertained certainty that they 
had rendered the bank hopelessly insolvent. Even if all these 
facts had been known and considered at that meeting, it would be 
natural, and therefore within the contemplation of the parties to 
the bond, that the directors by seeking the advice of counsel and 
otherwise should exercise great caution before making so grave 
a charge as the notice would imply. These views are entirely 
consistent with those relating to similar stipulations as construed 
in cases cited in the briefs. ‘The obvious sincerity with which 
counsel for the company, even in the light of all that is now 
known, insist that there was no “act capable of creating a liability” 
under the bond, strongly suggests that the course taken by the di- 
rectors was reasonable and natural. The rights and liabilities 
of the parties to this action are fixed by contract, and we need 
not advert to any of the cited cases which have been determined 
by a consideration of rules governing the relation of officers of 
banks to their stockholders and depositors. For the reasons 
stated, the trial judge properly regarded the question of timely 
notice as one to be determined by the jury. It would not have 
been more obviously so if the stipulation had been for notice 
within a reasonable time. 
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The contention of counsel for the obligor is rather that the 
facts relating to the subject of notice were, as to their existence 
and significance, so clearly established that it was the duty of the 
court to decide that timely notice had not been given, which view 
we think erroneous for the reasons already given. It does not 
seem to be, nor could it well be claimed, that in the submission of 
this question to the jury the court erred to the prejudice of the 
obligor. It was said in the charge: “Earliest practical moment 
does not mean instantly, but it does mean very soon. If the bank 
on November 30th knew of such acts of Spear as required notice 
to be given under the foregoing instructions, then notice in Jan- 
uary would not be at the earliest practical moment. Whenever 
any discovery was made, which required notice, the representative 
of the bank should have acted promptly and quickly and reason- 
ably under all the circumstances, and it is for you to determine 
from all the evidence in the case just when the discovery was 
made, when notice was given, and whether or not notice was given 
at the earliest practical moment after the discovery.” Certainly 
the obligor could not complain of the terms in which the obliga- 
tion of the bank was thus stated. 

Upon these views we conclude that the judgment of the cir- 
cuit court was not justified by the reasons which it gave, nor for 
any other reasons apparent upon the record. 

The judgment of the circuit court will be reversed, and that of 
the common pleas affirmed. 

Judgment reversed. 

Davis, C. J., and Spear, Johnson, Donahue and O’Hara, JJ., 
concur. 
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FORD vs. ETNA LIFE INS. CO. or Hartrorp, Conn., Er AL.* 
(Supreme Court of Washington.) 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


A policy by which insurer agrees to indemnify assured against loss from 
claims for personal injury suffered by any one not employed by as- 
sured by reason of assured’s business, and which provides that if ac- 
tion is brought against assured on a claim covered by the policy he 
shall notify insurer, and it will defend in the name and on behalf of 
assured, and that no action shall lie against insurer to recover for 
any loss under the policy, unless brought by assured for loss actually 
sustained and paid in money by him after trial, indemnifies only 
against loss actually sustained and paid by assured in money, and 
not against liability. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


* Decision rendered, Aug. 26, 1912. 126 Pac. Rep. 69. 
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LIFE. 


COURT OF APPEALS OF COLORADO. 


MUTUAL LIFE INS. CO. OF NEW YORK 
vs. 


LOWTHER.* 


LIFE INSURANCE POLICY—CHANGE OF BENEFICIARY. 


Where an insurance policy provided that the insured could change 
the beneficiary by filing notice thereof at the home office of the 
insurer, accompanied by the policy, and a change should “take 
effect upon the indorsement of the same on the policy by the com- 
pany,” and the insured, after being mortally wounded, and two 
days before his death, determined to change the beneficiary, and 
in full compliance with the terms of the policy mailed notice 
thereof, together with the policy, to the home office of the com- 
pany, such change was effectuated thereby, though the notice and 
policy were not received by the insurer, or the indorsement of 
the change made on the policy, until after the death of the iti- 
sured; the quoted provision being merely for the protection of the 
insured, and not stating a condition precedent to the change. 

(For other cases, see Insurance, Cent. Dig. §§$ 1469, 1470; Dec. Dig. 


§ 587.) 

LIFE INSURANCE POLICIES — CONSTRUCTION —CHANGE OF 
BENEFICIARIES. ° 

No distinction is made between old-line life insurance companies and 


fraternal societies, when construing the provisions of policies 
which give a right to change beneficiaries. 


(For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. 
§ 587.) 


Walling, J., dissenting. 


Appeal from District Court, City and County of Denver; Carl- 


ton M. Bliss, Judge. 
Action by Bessie V. Lowther against the Mutual Life Insur 


ance Company of New York. From a judgment for plain- 
tiff, defendant appeals. Reversed and remanded. 


MacsetH & May and Joun F. TRusEDELL, all of Denver, fo» 


Appellant. 
Puito P. ToLies and Tuomas D. Cossey, both of Denver, fos 


Appellee. 
Hurvsut, J. 
Action upon a life insurance policy by appellee, plaintiff below, 
against appellant; defendant. 
* Decision rendered, July 8, 1912. Rehearing denied, Oct. 14, 1912. 
126 Pac. Rep. 882. 
Vol. XLT.—111. 
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[1] About January 1, 1908, Mordaunt M. Lowther, husband 
of plaintiff, secured from defendant a 20-year endowment policy 
upon his life, payable to plaintiff, his wife, in the event of his 
death prior to its maturity. The policy contained a clause reserv- 
ing a right in the insured to revoke the appointment of beneficiary 
therein named, and at any time while the policy was in force 
designate a new beneficiary, with or without right of revocation, 
by filing written notice thereof at the home office of the com- 
pany, accompanied by the policy, and that such change of bene- 
ficiary, if made, should “take effect upon the indorsement of 
the same on the policy by the company.” 

The husband died February 22d from the effects of a gunshot 
wound. Two days before his death, he, in writing, exercised his 
right of revocation, and changed the beneficiary from his wife, 
Bessie V. Lowther, to his sister and brother, Lulu G. and Robert 
E. Lowther, and mailed the policy, with a notice of the change, 
to the home office of the company. The company received the 
policy February 24th, and on February 27th indorsed thereon, 
in writing, the change of beneficiary above referred to, and 
thereupon mailed the same to said Lulu G, Lowther at Pitts- 
burgh, Pa. 

Did the facts as heretofore related constitute a change of 
beneficiaries? The point of contention is sharply debated by 
counsel for the respective parties. Appellant relies upon Denver 
Life Insurance Co. vs. Crane, 19 Colo. App. 191, 73 Pac. 875, 
and authorities cited, in support of the affirmative ; while appellee 
asserts with vigor that the case of Rollins vs. McHatton, 16 
Colo. 203, 27 Pac. 254, 25 Am. St. Rep. 260, entirely supports 
the negative. 

In the Crane Case one of the controlling questions before the 
court was: Did the beneficiary mentioned in the policy have such 
an interest therein, as such, as would entitle her to question a 
waiver of notice made to the company by the insured? The 
company was a mutual one, and the policy contained a clause 
to the effect that the insured might, without the consent of 
the beneficiary, diminish the amount of his policy, or appoint 
another beneficiary in place of the one named herein, subject 
to approval by the board of directors. The company contended 
that this clause was exclusively for the protection of the com- 
pany; that the beneficiary had no vested interest in the policy; 
that her interest was only a contingent expectancy ; therefore she 
could not be heard to object to such waiver. The Court of 
Appeals adopted this theory, and held that the insured, while 
living, had complete control over the policy, and might waive 
any notice or right he might have possessed concerning the 
policy, regardless of the wishes of the beneficiary, and that 
his acts in that behalf were binding upon the beneficiary. 

The Rollins Case involved this same question, and, in addition, 
a question as to whether or not a change of beneficiaries had 
been consummated by the acts of the insured, who sought to 
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effectuate such change. As to the first point, the Supreme 
Court reached an opposite conclusjon to that reached by the 
Court of Appeals, and held that the compliance with the clause 
in the policy prescribing the mode for effectuating a change 
of beneficiary was as necessary for the protection of the in- 
sured and beneficiary as for the company, and that the bene- 
ficiary could question the manner in which such change was 
attempted, and that such change would not be binding upon the 
beneficiary, unless made in substantial conformity with the terms 
of the policy. The two cases are in conflict upon this point, 
and, although both views are supported by authorities of high 
standing, we are concluded by the decision of our Supreme 
Court as expressed in the Rollins Case, in so far as the same 
is applicable to the facts involved in the instant case. The 
court, in the Rollins Case, further held that no attempt had been 
- made by the insured to have the change of beneficiary entered 
on the record of the supreme secretary; nor did he in any way, 
by letter, orally, or otherwise, express to the society his desire 
to have such change made—in fact, had wholly failed to comply 
with the requirements of the policy in the attempt to change 
beneficiaries. The following quotation from that opinion states 
the views of the court, viz.: “The resolution to substitute can 
be enforced in but one way, viz., ‘by change of beneficiary enter- 
ed upon the record,’ etc. It will not do to say that the entry 
upon the record is directory merely, or that it is of no special 
importance. This entry is an essential part of the substitution, 
and the change is incomplete until it is made. [Citing authori- 
ties.] The delivery of the certificate to appellant by McHatton 
was no compliance with the mode prescribed for effectuating 
a change of beneficiary. While it may be indicative of the 
intent of McHatton at the time, it was not the method agreed 
upon for the declaration of that intent. We cannot accept the 
view that this provision was inserted in the certificate exclusively 
for the protection of the association. It is doubtless a matter 
of importance to such societies that their books show the changes 
in this respect ; but it is more important to the insured that some 
record of the kind be kept, in order that his wishes in the prem- 
ises may not, after his death be defeated, and’ obviously the 
beneficiary is profoundly interested in having such definite and re- 
liable evidence of his ownership. It would be an injurious pre- 
cedent were we to hold that the designation of the change of 
beneficiary by entry upon the books of the company is not im- 
perative’’—citing Daniels vs. Pratt, 143 Mass. 216, 10 N. E. 
166; Holland vs. Taylor, 111 Ind. 121, 12 N. E. 116; Stephensen 
vs. Stephenson, 64 Iowa, 534, 21 N. W. 19; Insurance Co. vs. 
Miller, Bush (Ky.) 489. 

Many other decisions of force adopt the rule here laid down, 


one of which is worthy of note,.viz., Supreme Conclave Royal 
Adelphia vs. Cappella et al. (C. C.) 41 Fed. 1. 
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The Rollins opinion was founded upon the facts before the 
court; and, as it was undisputed that no effort had ever been 
made by the beneficiary to have the policy delivered to the com- 
pany, or have the change of beneficiary entered upon the records 
of the society, or to inform the company of his desire to have 
such change made, as required by the policy, it was there ruled 
that the change did not become effective. The following ex- 
cerpt is taken from another part of the opinion, viz.: “Equity 
occasionally aids an attempted or incomplete change of bene- 
ficiary. If the assured has done his part towards perfecting 
the substitution, in accordance with the method prescribed, but 
owing to circumstances over which he has no control, the change 
is not entirely consummated at the time of his death, equity will 
sometimes treat the substitution as complete (Bacon’s Benefit 
Societies, etc., 309, 310, and cases) ; but it is an essential prereq- 
uisite to the interposition of equity that the assured has, in 
good faith, attempted to comply with the prescribed mode of 
substitution. McHatton made no effort to do this. It does 
not appear that he communicated orally or in writing to the secre- 
tary, or to any other officer of the association, a desire to have 
the proceeds from the risk paid to his son, or that he otherwise 
sought to secure the proper entry in the association’s books.” 
See Heydorf vs. Conrack, 7 Kan. App. 202, 52 Pac. 700; Su- 
preme Tent vs. Altmann, 134 Mo. App. 363, 114 S. W. 645; 
Walsh vs. Sovereign Camp, 148 Mo. App. 179, 127 S. W. 645; 
Association vs. Kirgin, 28 Mo. App. 80; Meyer vs. Association, 
49 Hun, 336, 2 N. Y. Supp. 79; Kepler vs. Supreme Lodge, 
45 Hun, 274; Cooley’s Brief on Life Insurance, vol. 4, p. 3769; 
Berkeley vs. Harper, 3 App. D. C. 308; Relief Association vs. 
Strode, 103 Mo. App. 694, 77 S. W. 1091; McGowan vs. For- 
esters, 104 Wis. 173, 80 N. W. 603. 

In the case at bar there can be no question but that everything 
required of him by the policy, to the minutest detail, was done 
by the insured to consummate a change of beneficiaries, except, 
that he failed to lodge or file the notice of change with the com- 
pany at its home office, as he attempted to do. He wrote and 
mailed a letter to that office, accompanied by the policy. In the 
letter he clearly revoked the prior appointment of plaintiff as 
beneficiary, and appointed his brother and sister as the substituted 
beneficiaries. There is no suggestion of mental weakness on 
his part, or of fraud or duress. He was dangerously wounded, 
and it is a fair presumption that at the time his mind was con- 
cerned with matters of serious moment. Everything he then 
did and requested was indicative of a solemn intention then and 
there to have the money payable under the policy go to his 
brother and sister, and not to his wife. The company received 
the letter and policy two days after the death of the insured, 
and indorsed the change on the policy and mailed it to one of 
the new beneficiaries. Such being the situation, was there a 
substantial compliance by the insured with the terms of the 
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policy, notwithstanding its failure to reach the company in due 
course before his death? Let us turn to the language of the 
policy. That part material here reads as follows: ‘The in- 
sured, if there be no existing assignments of the policy made 
as herein provided, may, while the policy is in force, designate 
a new beneficiary with or without reserving right of revocation, 
by filing written notice thereof at the home office of the company, 
accompanied by the policy, for suitable indorsement thereon. 
Such change shall take effect upon the indorsement of the same 
on the policy by the company.” 

It will be noticed that no consent of the company is required 
to consummate the change; nor is there any recital to the effect 
that such change of beneficiary shall not be valid until the 
notice and policy be so filed and indorsed, or until the company 
has consented to or approved of the same. We mention this 
at this time, because of the fact that many cases cited in the 
briefs construe policies containing such recitals, and the courts 
appear to lay considerable stress thereon. 

When Lowther died, the letter and policy were well on the 
way to the home office of the company. Had they reached that 
office before his death, the company was legally bound, under 
the contract, to file the same and indorse on the policy the 
change of beneficiaries as designated by him. It had no discre- 
tion to exercise in the premises. The company could not in the 
slightest degree question the revocation of the former bene- 
ficiary by the insured, nor the selection made by him of the 
substituted beneficiaries. By the terms of the policy, the com- 
pany had conferred on the insured an unconditional right to, at 
any time or place, revoke the appointment of the existing bene- 
ficiary and substitute another in her piace. When the insured 
resolved in his mind to change the beneficiary from his wife to 
his sister and brother, he was mortally wounded, and was 2,000 
miles from the home office; but he promptly made use of the 
most reliable and expeditious agency known, in order to place 
the policy in the hands of the company at the first possible 
moment. In the shadow of death, he had solemnly registered 
his wish and desire to have the fund go to his sister and brother. 
His wishes should be respected, unless some clear, well-settled, 
and imperative rule of law prevents. We do not think such 
obstacle exists. Had the company, when making this contract, 
reserved any right to itself to control, or finally pass upon, the ac- 
tions of the insured in changing beneficiaries, we would be con- 
fronted with a different question. It could not have been within 
the contemplation of the parties to the contract of insurance 
when it was made that a revocation of one beneficiary and desig- 
nation of another, made in writing, accompanied by the policy, 
deposited in the public mail for carriage to the company, dur- 
ing the lifetime of insured, should fail to become effective only 
because the insured should die before the notice and policy ar- 
rived at the office of the company in due course. Death inter- 
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vening between the deposit of the notice in the mail and its full 
delivery at the home office may, and we think should, be regarded 
as one of the contingencies making it impossible to complete the 
change after all had been done that could have been done by the 
insured, and that in such case, as said by Justice Helm in the 
Rollins Case, equity will treat the substitution as complete. 
Therefore we think that, under such circumstances and 
the facts of this case, the failure of the letter to reach the 
company before the insured’s death was immaterial. It appears 
to the court as illogical to hold that, where the company was 
bound to give full force and credence to the change, the time of 
indicating its willingness to do what it was obliged to do, willingly 
or unwillingly, is of controlling importance. 

The clause in the policy, “such change shall take effect upon 
the indorsement of the same on the policy by the company,” 
in view of the entire paragraph in which it is found, does not 
suggest to our mind a condition precedent to the consummation 
of the change of beneficiary, but rather a provision for protection 
against such possible oral or other changes by the insured of 
which the company has not received notice. In such case this 
clause would protect the company against liability as between 
contesting beneficiaries for the fund. The first change received 
and indorsed by it would be upheld, and the record thus made 
would likewise protect the true beneficiary and give effect to the 
insured’s wishes. The receipt of the notice and policy by the 
company two days after insured’s death, of Which it had no 
knowledge, did not relieve it of the ministerial duty imposed by 
the terms of the contract of filing and indorsing the same. There 
is in this case no question of waiver involved, as the company 
had no discretion in the premises. 

We do not think the conclusions we have reached are in con- 
flict with the Rollins Case, or any other decision of our Supreme 
Court within our knowledge. The facts in that case are entirely 
dissimiliar to those here considered. The court there only de- 
cided that the attempted change of beneficiary by the insured was 
ineffective, for the reason that the conditions of the policy 
respecting the change had not been followed; nor had any effort 
been made by the insured to comply therewith. He had simply 
placed the policy in the hands of a third person many years 
before his death, and before his second marriage, with the oral 
declaration that he wanted his son to receive the fund in case 
of his death. He entirely ignored the requirements of the policy 
relative to changing the beneficiary. Some general language was 
used in the opinion not necessary to support its conclusions; but 
even as to such language there appears a strong intimation therein 
favoring the views of this court as herein expressed. However 
this may be, the Supreme Court, through Justice Campbell, has 
expressed itself upon the effect of general language used in 
opinions in these words, viz.: “The rule is familiar that general 
language in an opinion is to be taken in connection with the 
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facts of the particular case.” Halbouer vs. Cuenin, 45 Colo. 507, 
101 Pac. 763. 


The conclusion we have reached is based upon the principle 
or rule announced in the Rollins Case, supra, viz.: “Equity oc- 
casionally aids an attempted or incomplete change of beneficiary. 
If the assured has done his part towards perfecting the substitu- 
tion, in accordance with the method prescribed, but, owing to 
circumstances over which he has no control, the change is not 
entirely consummated at the time of his death, equity will some- 
times treat the substitution as complete (Bacon’s Benefit Soci- 
eties, etc., 309, 310, and cases) ; but it is an essential prerequisite 
to the interposition of equity that the assured has, in good faith, 
attempted to comply with the prescribed mode of substitution.” 

The case of Knights of Maccabees vs. Sackett, 34 Mont. 367, 
86 Pac. 423, 115 Am. St. Rep. 532, appears to be the strongest 
case cited in support of appellee’s position. In that case the 
change of beneficiaries could only be made in pursuance of the 
by-laws of the association. The by-laws are not recited m 
the opinion, and we are unable to compare them with the contract 
before us. We do not know whether or not the by-laws, taken 
as a whole, were tantamount, in letter and spirit, to the require- 
ments of this contract concerning change of beneficiaries. Even 
if they were, we are not inclined to follow that case as others 
holding the same views. In each of the other cases cited by 
appellee (list following), the facts are distinguishable from the 
case at bar, in that there was a failure on the part of the insured 
to pay the required fee, or the policy or contract contained a 
recital to the effect that a change of beneficiary by the insured 
should be void, unless first entered on the records of the com- 
pany, or consent of the company be first obtained, or notice of 
the change be first received, or other requirement of similiar 
import and controlling effect, as construed by those courts. 
Fink vs. Fink, 171 N. Y. 616, 64 N. E. 506; Wendt vs. Iowa 
Legion of Honor, 72 Iowa, 683, 34 N. W. 470; Independent 
Foresters vs. Keliher, 36 Or. 501, 56 Pac. 324, 1109, 60 Pac. 563, 
78 Am. St. Rep. 785; Hamilton vs. Royal Arcanum, 189 Pa. 
273, 42 Atl. 186; McLaughlin vs. McLaughlin, 104 Cal. 171, 37 
Pac. 865, 43 Am. St. Rep. 83; Cousman vs. Modern Woodmen, 
69 Neb. 710, 96 N. W. 672, 98 N. W. 414; C. P. I. Co. vs. Aetna 
Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147. 


[2.] Something has been said in the briefs suggesting a 
distinction between old-line life insurance companies and fra- 
ternal societies, when construing contracts of those corporations. 
We believe in some jurisdictions there is a tendency to recognize 
such distinction; but the weight of judicial authority appears 
to be the other way. However, it is the adopted rule in this state 
that no such difference exists. In Love vs. Clune, 24 Colo. 237, 
50 Pac. 34, Justice Goddard, in passing on the question, used the 
following language. “There is no inherent difference between 
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mutual benefit associations and ordinary life insurance com- 
panies in regard to the right to change beneficiaries.” 

In view of what has been heretofore said, the judgment will 
be reversed. 

Reversed and remanded. 

Walling, J., dissenting. 


—-———-- - eq ——-- ene 


SUPREME COURT OF SOUTH CAROLINA. 


PERKINS 


vs. 


PHILADELPHIA LIFE INS. CO.* 


FORFEITURE OF POLICY FOR NONPAYMENT OF PREMIUMS— 
REINSTATEMENT. 


Plaintiff's husband held an insurance policy in the defendant com- 
pany providing that payments were due January ist, that thirty 
days’ grace would be allowed, and that it would lapse if premiums 
were not paid within one month after January list. A premium 
was not paid, and on February 2d the company wrote insured 
referring to the policy as having lapsed for nonpayment of pre- 
mium, and offered to reinstate it upon the payment of the pre- 
mium on or before February 10th if the insured was living on 
that date. The insured died February 4th, and on February 14th 
the premium was mailed to the company. Held, that the policy 
lapsed and became a dead contract on February Ist. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


FORFEITURE OF POLICY FOR NONPAYMENT OF PREMIUMS— 
WAIVER BY OFFER TO REINSTATE. 


The letter of February 2d was not a waiver of the nonpayment of pre- 
miums, but merely an offer to reinstate insured on certain con- 
ditions which were not complied with, and hence defendant was 
not liable on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 938; Dec. Dig. § 365.) 
Gary, C. J., dissenting. 


Appeal from Common Pleas Circuit Court of Chesterfield 
County; Robt. Aldrich, Judge. 

Action by L. A. Perkins against the Philadelphia Life Insur- 
ance Company. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


M. J. Houcu, of Lancaster, and STEVENSON & Prince, of 
Cheraw, for Appellant. 

Gro. K. LANEY and Epwarp McIver, both of Cheraw, for 
Respondent. 


* Decision rendered, Oct. 28, 1912. 76 S. E. Rep. 29. 
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Watts, J. 

Eugene H. Perkins, the husband of appellant, was a holder 
of a life insurance policy in the respondent company of date 
January 1, 1910. The appellant was named therein as the bene- 
ficiary in the sum of $5,000. In consideration of the sum of 
$15.50, the amount insured by, the policy was carried as term 
insurance from August 24, 1909, to date on which the policy came 
into binding force and effect. The first premium, however, 
under the specific terms of the policy, was due January 1, 1910, 
to cover the year 1910, and the succeeding premiums were to 
fall due on the Ist day of January each year thereafter. The 
first premium was received and accepted by the insurer on Jan- 
uary 17, 1910, though the policy provided that there should 
be no period of grace allowed on the first premium. Upon all 
subsequent premiums by the terms of the policy a grace of 
one month was allowed. The premium for 1911 was not paid 
on or before January 1, 1911, the date it was due, and the com- 
pany on January 5, 1911, mailed to the insured a notice calling 
attention to the fact that the premium remained unpaid, and 
offering, in accordance with the terms of the grace clause con- 
tained in the policy, to accept it if paid on or before February 1, 
1911. This notice was signed by the comptroller, and contained 
the provision that the company did not agree to send similar 
notices stating future expiration periods. On January 28, 1911, 
a similar notice was mailed to the insured. The period of 
grace expired without the premium being paid and after its 
expiration on February 2, 1911 the company, by its comptroller, 
wrote the insured and referred to the policy as having lapsed for 
nonpayment of premium, but offered to reinstate it upon the 
performance by the insured of certain stipulated conditions on 
or before February 10, 1911 and if insured was living at that 
time. This letter and offer was received by the beneficiary on 
February 4, 1911, some few hours after the death of the in- 
sured, which occurred about 5 o’clock a. m. of the same day. 
After the death of the insured, the appellant found the policy 
with the notice mailed him on January 5, 1911, and tendered 
to the respondent company a cashier’s check for the amount al- 
leged to be due for premiums and requested of them blanks for 
the proof of the death of the insured. The check was mailed to 
the respondent company on February 14, 1911, and received by 
them and by them returned to the appellant on February 16, 
1911, with notice that they refused to accept it, and a claim that 
the policy had lapsed for non-payment of premiums, and could 
not be reinstated. Thereupon suit was instituted and was tried 
before his honor, Judge Robert Aldrich and a jury in November, 
1911, and at the close of testimony his honor directed a verdict 
for the defendant, and the appellant appealed and alleges error 
on the part of his honor in so directing a verdict for the de- 
fendant. The exceptions, seven in number, practically raise 
but one question, and that is the question of waiver which is 
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the only question in the case. This question as is always the 
way in each case must be determined by its own peculiar facts. 
Appellants seem to base their argument of waiver principally on 
the letter of February 2, 1911. ‘This letter expressly advised the 
insured that his policy had lapsed for nonpayment of premium 
and offered to reinstate the policy on certain conditions which 
it is not contended were complied with. These conditions were 
that, if the insured did not feel inclined to pay the premium 
past due in cash, that the company would accept three notes from 
him for $20 each, due in three, six and nine months and check 
for $18.20, provided the settlement was received by them at 
their home office on or before February 10, 1911, and provided 
the insured was living on that date. 

[1, 2] To hold under the facts here that there was a legal 
waiver would make it unsafe for a creditor to ever extend a 
debt or indulge a debtor. Certainly an offer to reinstate on 
certain conditions as was made in this case cannot be regarded as 
a waiver, especially if the conditions are not complied with, and 
there is no _ contention here that the conditions are 
not complied with. The letter of February 2, 1911, of the com- 
pany to the insured by no twisting of words or strained construc- 
tion, could be regarded as a waiver of the forfeiture. The 
policy itself provides by its own terms that it shall lapse for 
nonpayment of premiums one month after January 1, 1911. 
Hence it was a dead contract, and not a live one after February 
1, 1911. This becomes obvious if we ask the question, if not on 
February 1, 1911, then on what subsequent date can the policy 
be regarded as dead for nonpayment of premium? The policy 
itself contains no provision within itself whereby its life can be 
prolonged, unless the company by virtue of a new agreement, 
understanding, or contract agrees to reinstate it. No such new 
agreement was ever entered into. If the policy was not dead 
on February 1, 1911, then on what future date did it or could 
it become so? No means exist fixing such a date. Suppose 
insured had neglected to pay the premiums for six months after 
February 1, 1911, who would contend that the policy would 
have survived until August 1, 1911? Yet every reason for 
declaring it dead on August 1, 1911, applies with equal force 
to February 1, 1911. A policy of the old-fashioned kind, without 
the one month’s grace for the payment of the premium, would 
have terminated on January 1, 1911. It is a most liberal pro- 
vision of this particular policy issued by the respondents which 
gives the insured one month’s latitude to pay his premium dur- 
ing which the policy is maintained in equal force and vigor 
as if the payment had been made on or before January 1, 1911. 
Certainly this liberal provision in the policy ought not to be 
twisted and tortured into a further imaginary allowance of 
time not stated or limited in any way in which insured should 
be at liberty not to pay any premium at all, if he lived, and at 
the same time be fully covered by insurance if he died. The 
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mere statement of such a one-sided suggestion is its own re- 
futation. The letter on February 2, 1911, in no way altered the 
existing situation or created any new rights in plaintiff until 
acted on by the insured or plaintiff in conformity with its terms. 
One of the terms in said letter was the payment of a premium 
in a certain manner on or before February 10, 1911. No attempt 
to do this was made until several days after that date. Another 
term of the letter imposed the condition that, when said premium 
was paid prior to February 10, 1911, the insured must then be 
living. The condition was not fulfilled for the reason that in- 
sured had in the meanwhile died. Therefore the letter of Feb- 
ruary 2, 1911, in no way altered the situation previously exist- 
ing, which was that the policy on the preceding day, February 
1, 1911, had lapsed and was dead. If nothing had been done at 
all by the defendant after February 1, 1911, the case presented 
would have been an ordinary one of a policy lapsing. To change 
this situation, it must be shown that the defendant, through its 
proper officers, did some act which would operate to revive a 
policy already dead. Defendant performed no act than to send 
the letter of February 2, 1911. 

In the case of Donald vs. Life Insurance Co., 4 S. C. 321, it 
was held that the policy was void for the nonpayment of pre- 
miums according to its terms, and consequently the plaintiffs had 
no cause of action, and that the conditions of a policy of in- 
surance as to the payment of annual premiums must be strictly 
complied with by the insured, or his policy will be void. Chief 
Justice Moses says in that case :— 

“The determination of the case depended on the construction 
of the policy and of its conditions, which was the contract be- 
tween the parties, and this was for the court, and not for the 
jury. Before entering on what really appears to us the merits 
of this contention, it may be satisfactory to refer to the position 
submitted on the argument in behalf of the respondents, which 
claims the existence of the policy at the death of the assured, 
by reason of the alleged payment of the premium in his lifetime. 
There is a distinction between a tender and actual payment it- 
self. The former may sometimes so operate as to place the 
party making it in a position in which he may be entitled to 
the full benefit of some condition which was to avail, if within 
a certain time he made payment of the stipulated sum fixed 
by the agreement, but it cannot amount to. full and complete satis- 
faction. Here the point relied on was, not that the payment 
of the required premium had been made, but the intention, of 
the assured, by inclosing the money in a package, its direction 
to the general agent of the company, and its presentation after 
his death by Herrick and Lake, amounted to a compliance with 
the stipulations on the performance of which the interest in 
the policy was preserved to the respondents. This raised a 
question of law. The facts from which the legal conclusion was 
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drawn were not contested and presented as a proposition purely 
for the judgment of the court. : 

“To give, however, to the respondents the full benefit of the 
acts through which they contend the policy was saved to them, 
for the purpose of the argument, we will consider what would 
have been their effect if the assured had been living, and claimed 
that his policy was still of force with virtue of the transactions 
which the respondents aver, he being dead, secure to them the 
benefit of the covenant. “The conditions annexed to a personal 
contract, like a policy of life’ insurance, must be performed ac- 
cording to the terms used, and the appparent intent of the terms 
used, and the apparent intent of the parties, and are not satis- 
fied by a performance cy pres.’ 3 Steph. N. P. 2072. Every 
warranty in the policy is a condition precedent, and the assured 
must aver and prove performance of it. It is held that a liberal 
construction must be given to such an instrument in seeking for 
the true intention of the parties, but if the terms leave no doubt 
of this, it must be enforred according to their plain meaning. 
The following extracts from the policy show so much of its 
conditions as is necessary for a proper understanding and decision 
of the case: “The company, in consideration of the first annual 
payment on the policy, continues the same in force from the 5th 
day of March, 1869, to the 5th day of March, 1870, and in con- 
sideration of the payment of the like sum in cash every twelve 
months as hereinafter stated, and of the annual premium of 
eighty-six dollars and seventy five cents, to be paid on or before 
the— day of————in every year, during the continuance of 
this policy, (or within thirty days thereafter, within the lifetime 
of the assured, when the payments are annual,) do assure the 
life of David Lewis Donald. * * * And it is also understood 
and agreed * * * or in case the said party contracting for 
this assurance shall not pay the said premium on or before the 
several days hereinbefore mentioned for the payment thereof, 
then, and in every such case, the said company shall not be 
liable for the payment of the sum assured, or any part thereof, 
and this policy shall cease and determine.’ The notice indorsed 
on the policy, which is made part of the contract, declares that 
the premium is payable at the commencement of this risk in one 
or more payments as within expressed. If the assured desires 
to alter the mode of payments, application must be made to the 
company in writing for permission, which the company will 
grant at its discretion. The premiums are always due on several 
days stipulated in the policy, and all risk to the company com- 
mences at the time of actual payment of the first premium, 
without regard to the date of the policy (unless otherwise stipu- 
lated in the policy), and continues until the day named in the 
policy for the payment of the next premium, at 12 o’clock noon, 
and no longer, except that thirty days grace are allowed, as within 
provided, where payments are annual, but no days of grace on 
less than annual premium. No premium will be received by the 
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company continuing any risk after the day named in the policy 
for the payment of such premium, unless the insured is in per- 
fect health, and the risk continued at the entire option of the 
company, and no payment of premium is binding on the com- 
pany, unless the same is acknowledged by a printed receipt, 
signed by the president or secretary or actuary of the company. 
Agents are not authorized to bind the company by the issue of 
policies or permits nor give receipts for the renewal of pre- 
miums ; neither are they authorized to waive forfeitures, or make, 
alter or discharge contracts.’ 

“The policy expired on the 5th of March, 1871, and the risk 
could be extended beyond that time only ‘at the entire option 
of the company.’ The days of grace terminated on the 4th of 
April following. The assured died on the 7th. The appellants 
well contend ‘that if he died on the 3d of that month, and the 
amount of premium had been tendered on that day, the company 
would not have been bound to accept it.’ The liability of the 
company depended on the death of the assured during the con- 
tinuance of the risk. This ended on March 5, 1871, and the ex- 
tension within the time fixed as days of grace was subject en- 
tirely to the will of the company. 

“The principles decided in Simpson et al. vs. Accidental Death 
Insurance Company, 88 E. C. L. 257, apply to-the case here, and 
the ar are analogous. The premium there was payable on 
January 22d in each year, and by one of the conditions indorsed 
on the policy ‘the premium was to be paid 21 days from the 
day on which the same should first accrue or become due, and 
that, provided the same should be from time to time paid with- 
in such space of 21 days, the policy should not be void, notwith- 
standing the happening before the expiration of such space of 
21 days of the event or events upon the happening whereof the 
amount secured by the policy should according to the terms there- 
of, become payable.’ By another condition it was provided ‘that 
if the premium should be unpaid for 21 days next after it should 
become due the policy should be absolutely void. And 
it was further (fourthly) provided ‘that, in every case 
in which a new premium should become payable, the 
directors should be at liberty to terminate the risk by 
refusing to accept such premium.’ A. paid the premiums to the 
year 1855. On 22d January, 1856, one of the premiums, pay- 
able as in the policy mentioned, became due. February 1, 1856, 
he died from accident which happened to him on January 27th 
preceding. It was held that there was nothing in the conditions 
to enable the executors to pay the premium after his death, and 
that, if they had tendered it within the 21 days, the company 
would not have been bound to accept it; that the policy was by 
reason of the nonpayment of the premium within the terms of 
the policy and conditions, absolutely void, and that the company 
were not estopped from denying the payment; that neither the 
plaintiffs (executors) nor the assured (had he been living) would 
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have had an absolute right to keep the policy alive by payment or 
tender of the premium within the 21 days, the fourth condition 
giving the directors the option of refusing to continue it or not 
at their pleasure. The principles which governed this decision 
had beén applied in Tarleton et al. vs. Stanforth et al., 5 T. R. 
695, to a case of insurance against loss by fire, and in want and 
Gaskein vs. Blunt et al., 12 East. 183, to one arising out of a 
policy of life insurance. The reasoning in the cases leave noth- 
ing for further elucidation, and are conclusive on the points 
made here in behalf of the respondents.” 

We do not think after a careful consideration of all the ex- 
ceptions that any of them should be sustained. 

Judgment affirmed. 

Hydrick and Fraser, JJ., concur. Gary, C. J., dissents. 
Woods, J., did not sit. 


UNITED STATES DISTRICT COURT. 


D. DELAWARE. 


KEATLEY 


vs. 
GRAND FRATERNITY. (No. 5.)* 


FRATERNAL INSURANCE — APPLICATION — MISSTATEMENTS — 
CONCEALMENTS. 

An applicant for a certificate of beneficial membership in a fraternal 
order who warranted every statement in the application, and 
agreed that in case any answer was not true, or in case of any 
concealment, the certificate should be void, to the question, “When 
and for what complaint did you last consult a physician? Give 
particulars with name and address of. physician,” truthfully an- 
swered, “Indigestion. 1909. April. Dr. Kelley. 9th & West 
Wil. Del.” About a month previously he had consulted a phy- 
sician who had treated him for cystitis. It was not shown that 
the applicant fraudulently omitted to state that fact, or that he 
had not wholly recovered from that ailment before making the 
application. Held, that the applicant made no misstatement 
within the meaning of the warranty or condition of the appli- 
cation. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. 
§ 723.) 


FRATERNAL INSURANCE — APPLICATION — QUESTIONS — AN- 
SWERS—CONSTRUCTION. 

Questions in an application for a certificate of beneficial insurance in 
a fraternal order, “What is your daily practice in regard to the 


* Decision rendered, Jan. 24, 1912. 198 Fed. Rep. 264. 
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use of wines, spirits, or malt liquors?” and “What has been your 
practice in the past?” must be construed together, and the ques- 
tions so construed call for the applicant’s daily use of intoxicants, 
and a statement that it had not been his daily practice to use in- 
toxicants was not shown to be false by mere proof that he had 
been strongly addicted to intoxicants and indulged therein at 
frequent and regular intervals. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. 
§ 723.) 


FRATERNAL INSURANCE — APPLICATION —IRRESPONSIVE AN- 
SWERS—EFFECT. 


A fraternal order issuing a certificate subject to forfeiture for mis- 
statements or concealments in the application may not take ad- 
vantage of a merely irresponsive answer to a question in the 
application. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. 
§ 723.) 


FRATERNAL INSURANCE—MISSTATEMENTS IN APPLICATION— 
CONCEALMENTS—FORFEITURE. 


A fraternal organization existing under the laws of Pennsylvania is 
governed by Pa. Act June 23, 1885 (P. L. 134), providing that no 
misrepresentation or untrue statement in an application made in 
good faith shall effect a forfeiture, unless such misrepresentation 
or untrue statement relates to a matter material to the risk; and 
a certificate may not be forfeited for misrepresentation or un- 
true statement in the application, though there is a warranty of 
the truth of the representation or statement, provided the repre- 
sentation or statement is made in good faith, and does not relate 
to a matter material to the risk. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-18657 Dec. Dig. 
§ 723.) 


FRATERNAL INSURANCE—BREACH OF WARRANTY—PLEADINGS. 


Where in an action on a fraternal benefit certificate a plea alleged 
that it was warranted that the certificate should be void if the ap- 
plicant made any misstatement or concealment in the application, 
and that in the application the applicant in response to the ques- 
tion “Have you ever been subject to, or had, or now have any of 
the following disorders or diseases: ‘Piles,’ ‘Bladder, gravel or 
kidney diseases,’ answered ‘No,’” and further alleged that prior 
to the application he had been afflicted with diabetes, cystitis and 
piles, all of which he knew, and that the order was misled and the 
certificate void, a replication consisting of a special traverse in 
the inducement of which it was averred that at and prior to the 
time of the application there was in effect a statute preventing a 
forfeiture unless a misrepresentation made in good faith related 
to some matter material to the risk and that the applicant at the 
time of making the application had not had any serious ailment, 
and the answer was made in good faith, was not objectionable as 
argumentative or double, and was good on demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. 
§ 815.) . 


FRATERNAL INSURANCE—BREACH OF WARRANTY—PLEADINGS. 


Where a plea alleged that the applicant in response to the question in 
his application, “Has your weight recently increased or diminished; 
if so, why?” answered “No,” and further alleged that for a long 
time prior to the application and continuing until that time he 
had been falling off in weight, which was known to him, and that 





1778 Insurance Law Journal Vol. 41. | Dec., 1912. 


by reason thereof the order was deceived and the certificate void, 
a replication consisting of a special traverse in the inducement 
of which it was averred that a statute prevented a forfeiture for a 
misrepresentation made in good faith, unless the same related 
to a matter material to the risk, and further averred that the ap- 
plicant at the time of the application had been and was in good 
health, and his weight was that which it normally was at that 
time of the year and there had been no marked change in his 
weight indicating impairment of health, and that his answer was 
made in good faith, was good on demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. 
§ 815.) 


At Law. Action by Mary C. Keatley against the Grand Fra- 
ternity. Demurrers to pleas sustained, and to replications over- 
ruled. 

See, also, 198 Fed. 272. 


Joun Biccs and Armon D. Cuayror, JR., both of Wilming- 
ton, Del., for Plaintiff. 
LeonarRD FE. WaLEs, of Wilmington, Del., for Defendant. 


BrapForp, D. J. 

{1} The questions now for determination arise on demurrer 
to certain pleas and replications in an action of covenant brought 
by Mary C. Keatley, widow of William J. Keatley, against The 
Grand Fraternity, a fraternal organization and a corporation of 
Pennsylvania, on a certificate of beneficial membership under seal 
issued by the defendant to him, to recover damages for the non- 
payment of the sum of $3,000, being the amount alleged to have 
become payable to the plaintiff as a death benefit under the cer- 
tificate of membership, and to remain wholly unpaid. It appears 
from the facts admitted on demurrer that Keatley made written 
application to the defendant June 24, 1909, for beneficial mem- 
bership, and that on or about July 1, 1909, the sealed certificate 
for membership in question was issued to him, whereby it was 
certified that he was a beneficial member and entitled to all and 
every right, option and benefit given and granted in, to and by its 
constitution and by-laws, under a death certificate in the above- 
mentioned sum, payable to the plaintiff in manner and as pre- 
scribed in and by such constitution and by-laws, upon satisfac- 
tory proof of Keatley’s death during the continuance in full 
force of such certificate of membership. The declaration con- 
tains three counts, and the defendant has filed ten pleas, each of 
which is interposed to all of the counts. The plaintiff has de- 
murred to the third, fifth, seventh and tenth pleas. She has filed 
replications to the fourth and sixth pleas, in their application to 
the second count, and to the eighth and ninth pleas in their ap- 
plication to the third count. To these four replications the de- 
fendant has demurred. There has been joinder in all the de- 
murrers. The third plea sets forth in substance, among other 
things, that Keatley in and by his application for membership 
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promised and agreed for himself and his beneficiary or bene- 
ficiaries that each and every statement and answer in the ap- 
plication should be deemed a warranty; that in case any state- 
ment or answer should not be absolutely true in every respect, 
or in case of any misstatement or misleading statement, or omis- 
sion or concealment of fact by or on his behalf, the benefit certifi- 
cate issued upon such application should be absolutely void; that 
the application contained the following question: ‘‘When, and for 
what complaint, did you last consult a physician? Give par- 
ticulars, with name and address of physician ;” that Keatley made 
answer. to these questions as follows: “Indigestion. 1909. 
April. Dr. Kelly, 9th & West, Wil. Del.”; that this statement 
or answer was not then and there absolutely true in every re- 
spect, and that Keatley did thereby omit and conceal from the 
defendant the fact that about one month prior to the date last 
mentioned he had been afflicted with and was subject to and 
infected with a certain other and more serious complaint, to wit, 
cystitis, for which he had consulted a physician and received 
treatment, and from which complaint, as the defendant was in- 
formed and believed and therefore averred, Keatley had not 
reasonably had time to recover before making his application, 
all of which was unknown to the defendant at the time of re- 
ceiving his application and delivering the certificate of member- 
ship; and that by reason of the premises the defendant was de- 
ceived and misled and the death benefit certificate thereafter 
issued to him was rendered void. To the third plea there is a 
general demurrer. Keatley was asked when he last consulted a 
physician, and said it was in April, 1909. There is nothing in 
the plea showing or tending to show that the answer was not ab- 
solutely correct. He was asked for what complaint he con- 
sulted a physician, and he said it was indigestion. The truth- 
fulness of this reply is wholly unchallenged by the plea. He 
was asked to give the name and address of such physician, and 
he replied Dr. Kelly, 9th and West, Wilmington, Delaware. The 
plea contains nothing to impeach this statement. He truthfully 
and directly answered all he was required to reply to. There 
was no misstatement or misleading statement. Nor was 
there any omission or concealment of fact within the meaning 
of the conditions of the application. He did not conceal or omit 
to state any fact which the questions addressed to him called for. 
Furthermore, while it is stated that he had previously been af- 
flicted with cystitis, it is not alleged that he fraudulently omitted 
to state the fact nor is it even stated that Keatley had not wholly 
recovered from that ailment before making his application. It 
is merely alleged that as the defendant is informed and believes, 
and therefore avers, Keatley “had not reasonably had time to 
recover.” Keatley in truthfully and directly answering the ques- 
tions put to him observed good faith and fully performed his 
duty. To hold otherwise would be practically to decide that 
although the defendant was at liberty fully to interrogate him 
Vol. XLI.—112. 
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touching all matters material to the risk and had formulated in 
the application the questions it desired answered, and although 
he answered in good faith and truthfully all questions addressed 
to him, yet the death benefit should be forfeited if he failed to 
mention some matters that in the judgment, not of himself, but 
of physicians or experts, might have a bearing upon the risk as- 
sumed such surely is not law. In Penn Mut. Life Ins. Co. vs. 
Mechanics’ Savings Bank & Trust Co., 72 Fed. 413, 435, 19 C. 
C. A. 286, 308, 38 L. R. A. 33, 70, the circuit court of appeals 
for the sixth circuit well said :— 

“The subject of life insurance is always present for physical 
examination by medical experts of the insurer, who often ac- 
quire, by lung and heart tests, and by chemical analysis of bodily 
excretions, a more intimate knowledge of the bodily condition 
of the applicant than he has himself. Then, too, the practice 
has grown of requiring the applicant for both fire and life in- 
surance to answer a great many questions carefully adapted to 
elicit facts which the insurer deems of importance in estimating 
the risk. * * * When the applicant has fully and truthfully 
answered all these questions, he may rightfully assume that the 
range of the examination has covered all matters within ordinary 
human experience deemed material by the insurer, and that he 
is not required to rack his memory for circumstances of possible 
materiality, not inquired about, and to volunteer them. He 
can only be said to fail in his duty to the insurer when he with- 
holds from him some fact which, though not made the subject 
of inquiry, he nevertheless believes to be material to the risk, 
and actually is so, for fear it would induce a rejection of the 
risk, or, what is the same thing, with fraudulent intent.” 

The demurer to this plea must be sustained. 

[2,3] The fifth plea sets forth in substance, among other 
things, that Keatley’s application for membership contained a 
promise, agreement and warranty on his part substantially the 
same as alleged in the third plea; that in the application he also 
declared that “his personal habits were clearly, distinctly and 
truthfully set forth in the questions and answers therein con- 
tained”; that the application contained the following questions: 
‘What is your daily practice in regard to the use of wines, 
spirits or malt liquors?” “What has been your practice in the 
past?”’; that Keatley said “No” to each of these questions; that 
he for a long time prior to and at the time of making the ap- 
plication had been and was strongly addicted to the use of 
wines, spirits or malt liquors and indulged therein at frequent 
and regular intervals, all of which was unknown to the defend- 
ant at the time of receiving his application and delivering the 
certificate of membership, and that by reason of his above “an- 
swers” and “omission and concealment of fact” the defendant 
was deceived and misled and the death benefit certificate there- 
after issued to him was rendered void. To the fifth plea there 
is a general demurrer. The two questions addressed to Keat- 
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ley were, “What is your daily practice in regard to the use of 
wines, spirits or malt liquors?” and “What has been your prac- 
tice in the past?” The latter question standing alone is wholly 
vague and indefinite; for the “practice in the past” would apply 
as well to tobacco as any other subject or subjects. The two 
questions must be read together in order to render the latter 
intelligible; and when this is done the latter on a reasonable 
construction may be read “What has been your daily practice 
in the past in regard to the use of wines, spirits or malt liquors?” 
It is obviously necessary to limit the “practice in the past” to 
wines, spirits or malt liquors through the adoption from the 
preceding question of the subject of the practice; and it is a 
natural and reasonable construction also to adopt the word 
“daily.” Thus construed the inquiry was “What is and what in 
the past has been your daily practice in regard to the use of 
wines,” etc. The latter question being fairly susceptible of two 
constructions, namely, that above mentioned, and one which 
would relate, not to daily, but only to general practice, and the 
language being, not that of Keatley, but of the defendant, any 
doubt which may attach to the subject should, according to an 
elementary canon of construction, be resolved against the de- 
fendant and in favor of Keatley. He having thus been asked 
as to his then and previous daily practice in regard to the use of 
wines, etc., said “No” to each inquiry. I should have much dif- 
ficulty in reaching a conclusion that “No” was an answer to 
either of the questions. If it was not, it cannot be said to be 
an untrue answer, nor an untrue statement, for that monosyl- 
lable seems to have no intelligible connection with either of the 
questions. But “No” was either responsive or irresponsive to 
the two questions. If it was irresponsive it is well settled that 
the defendant cannot now take advantage of the want of an 
answer to these questions or either of them. In Pheenix Life 
Ins. Co. vs. Raddin, 120 U. S. 183, 7 Sup. 500, 30 L. Ed. 644, 
the court through Mr. Justice Gray said :— 

“Where upon the face of the application a question appears to 
be not answered at all, or to be imperfectly answered, and the 
insurers issue a policy without further inquiry, they waive the 
want or imperfection in the answer, and render the omission to 
answer more fully immaterial.” 

This proposition has been repeatedly recognized and enforced 
and is not open to question. If, then, “No” was not an answer 
to either of the questions no advantage can be derived by the de- 
fendant from the mere fact that they remained unanswered. If, 
on the other hand, “No” be treated as responsive to those ques- 
tions, Keatley in making his application in substance averred 
that it was not then and had not in the past been his daily prac- 
tice to use vinous, spirituous or malt liquors. There is nothing 
in the plea to show that such an averment was or would have 
been untrue. It does not allege that it was then or theretofore his 
daily practice so to indulge. It does state he then was and there- 
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tofore had been strongly addicted to the use of wines, spirits 
or malt liquors, and indulged therein at frequent and regular in- 
tervals. But this is very different from a statement of daily prac- 
tice, as to which alone he was interrogated in the two questions. 
Having been asked only to his daily practice, and having, on the 
assumption that ““No” was responsive, fully answered the ques- 
tions, there was certainly, in the absence of fraud, no “omission 
or concealment of fact” in not volunteering something he had 
not been asked about. Further, the plea does not allege that he 
fraudulently or wrongfully omitted to state, or concealed, that 
he was and had been strongly addicted to the use of wines, spirits 
or malt liquors and indulged therein at frequent and regular in- 
tervals, or even that he drank to excess, or how often he drank, 
or that his indulgence in wines, spirits or malt liquors had in- 
juriously affected his health, or in any manner was material to the 
insurance risk. I can perceive no ground on which the fifth 
plea can be supported, and therefore the demurrer to that plea 
must be sustained. 

The seventh plea is substantially similar to the third, and the 
same considerations which require the demurrer to that plea to 
be sustained necessitate a like disposition of the demurrer to 
the seventh plea. So, the tenth plea is substantially similar to 
the fifth, and the demurrer to it must be sustained for the same 
reasons. 

[4,5] As before stated, the defendant has demurred to the 
replications to the fourth and sixth pleas in their application 
to the second count, and to the replications to the eighth and 
ninth pleas in their application to the third count. The fourth 
plea sets forth in substance, among other things, that it was ex- 
pressly stipulated and warranted that the certificate of member- 
ship issued and delivered to Keatley should be absolutely void 
if he made any statement or answer in his application which was 
not absolutely true in every respect or in case there had been any 
misstatement or misleading statement or omission or concealment 
of fact by or on behalf of Keatley; that in the application for 
membership Keatley in response to the question, “Have you 
ever been subject to or had, or now have, any of the following 
disorders or diseases? (Answer ‘Yes’ or ‘No’ to each), inter 
alia, ‘Piles,’ ‘Bladder, gravel or kidney disease?’ answered ‘No’ 
to each;” that Keatley prior to the date of the application had 
been afflicted with and was subject to and infected with diabetes, 
cystitis and piles, all of which he knew, but which was unknown 
to and not discovered by the defendant at and prior to the time 
of receiving the application and of executing and delivering the 
certificate of membership; and that the defendant was misled 
and deceived in the premises whereby the certificate became and 
was absolutely void. The replication to this plea consists of a 
special traverse in the inducement of which it is averred that at 
and prior to the time Keatley made his application for member- 
ship there was in full force and effect a certain Pennsylvania 
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statute, approved June 23, 1885 (P. L. 134), which provided, 
among other things, as follows :— 

“That hereafter whenever the application for a policy of life 
insurance contains a clause of warranty of the truth of the an- 
swers therein contained, no misrepresentation or untrue state- 
ment in such application made in good faith by the applicant, 
shall effect a forfeiture or be a ground of defense in any suit 
brought upon any policy’ of insurance issued upon the faith of 
such application, unless such misrepresentation or untrue state- 
ment relate to some matter material to the risk.” 

The replication further avers that at the time of making the 
application Keatley “had not nor had he had any serious disease, 
illness or ailment, or any disease, illness or ailment that was 
other than trivial and temporary in its nature and which did not 
affect his general health or the disclosure of which was material 
to the risk of insuring his life ;” and that the answers which he 
made to the question mentioned in the plea “were in good faith 
and without intention to mislead or deceive, without this that,” 
etc. That the Pennsylvania statute is applicable to cases like 
the present there can be no question. And under its provisions 
there is no forfeiture by reason of a misrepresentation or un- 
true statement in an application for life insurance, even where 
there is a warranty of the truth of the representation or state- 
ment, if it be made “in good faith” and does not “relate to some 
matter material to the risk.” The defendant assigns as grounds 
of demurrer argumentativeness, duplicity and the allegation of 
conclusions of law. The objection of argumentativeness is pal- 
pably unsound, for the distinguishing feature of the inducement 
in a special traverse is precisely that quality. It is a qualified or 
argumentative denial of the allegations in the preceding pleading, 
the absque hoc clause, containing a direct traverse, being added 
in order to cure what would be objectionable argumentativeness 
in the inducement, if taken alone. Nor is the replication justly 
chargeable with duplicity. The fact that the plaintiff not only 
alleges that Keatley’s answers were made in good faith but denies 
that he had any disease, illness or ailment, material to the in- 
surance risk, cannot constitute duplicity. Whether Keatley did 
or did not observe good faith in giving the answers in question, 
and whether he had or had not any disease, illness or ailment 
material to the risk are not questions of law, but of fact for a 
jury. The position that the replication is objectionable for the 
allegation of a question of law is clearly untenable. The de- 
murrer to the replication in question must, therefore, be over- 
ruled. 

[6] The sixth plea alleges in substance, among other things, 
that Keatley in response to the question contained in his appli- 
cation for membership, “Has your weight recently increased or 
diminished? If so, why? answered “No”; that in fact for a 
long time prior to the making of such application and continuing 
until such application Keatley had been falling off in weight, 
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which was known to him but not known by the defendant at the 
time of receiving his application and of executing and delivering 
to him the certificate of membership; and that by reason of the 
premises the defendant was deceived and misled and the death 
benefit certificate issued to Keatley became void. The replica- 
tion to this plea also consists of a special traverse in the induce- 
ment of which the above-mentioned Pennsylvania statute is set 
forth. It further avers that Keatley at-the time of making his 
application had been and was in good health and his weight was 
“that which it normally was at that time of the year, and there 
was and had been no material or marked change in his weight, 
and no change in his weight which indicated an impairment of 
his health, and no change in his weight that was material to the 
risk of insuring his life,” and his answers “to the questions in 
the said plea mentioned were in good faith and without inten- 
tion to mislead or deceive, without this that” etc. The same 
principles and rules of pleading apply to this replication as to that 
to the fourth plea. It requires no independent discussion. The 
demurrer to the replication must be overruled. The replications 
to the eighth and ninth pleas present questions substantially sim- 
ilar to those raised by the replications to the fourth and sixth pleas 
respectively, and it is unnecessary to treat them separately from 
the latter. The demurrers to the replications to both the eighth 
and ninth pleas must be overruled. 


——-——o+@—-— -— 


UNITED STATES DISTRICT COURT. 


D. DELAWARE. 


KEATLEY 
VS. 


GRAND FRATERNITY. (No. 5.)* 


FRATERNAL INSURANCE — WARRANTIES — MISREPRESENTA- 
TIONS—EFFECT. 

Under Act Pa. June 23, 1885 (P. L. 134), providing that, where an 
application for a life policy contains a warranty of the truth 
of the answers therein contained, no untrue statement or mis- 
representation in the application made in good faith shall effect 
a forfeiture, unless the misrepresentation or. untrue statement re- 
lates to a matter material to the risk, a breach of warranty of the 
truth of answers in an application does not work a forfeiture of 
the policy where the misrepresentation or untrue statement is 
made in good faith and does not relate to a matter material to the 
risk, but, to permit a recovery notwithstanding, a breach of war- 


* Decision rendered, April 19, 1912. 198 Fed. Rep. 272. 
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ranty, good faith, and absence of materiality to the risk must co- 
exist. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. 
§ 723.) 

FRATERNAL INSURANCE—APPLICATION — WARRANTIES — MIS- 
REPRESENTATIONS—“BROTHER.” 


An applicant for fraternal insurance declared that his personal and 
family history were clearly and truthfully set forth in the ques- 
tions and answers in the application. It contained the following 
questions: “Brothers?” “Age of living?” “Age at death?” “Year 
of death?” “Specific cause of death?” “Duration of last illness?” 
The applicant answered only the first question, his answer being 
in the negative. He had a brother who had died prior to the appli- 
cation and the cause of his death was diabetes, and the applicant 
knew such fact. Held, that the question “Brothers?” applied to 
brothers living or dead, and was also applicable to one brother 
as well as several brothers, and his answer was a fraudulent con- 
cealment, misleading the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. 
§ 723.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 884, 885.) 


FRATERNAL INSURANCE—APPLICATION — WARRANTIES — MIS- 
REPRESENTATIONS. 


The fact that insurer did not require answers to the questions ex- 
cepting the first did not show a waiver by it of its rights to full 
and truthful disclosures of the history of the family of the ap- 
plicant. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. $ 724.) 


At law. Action by Mary C. Keatley, against the Grand Fra 
ternity. Demurrer to pleas overruled. 


See, also, 198 Fed. 264. 


Joun Biccs and Armon D. Cuayror, JRr., both of Wilming- 
ton, Del., for Plaintiff. 
LeONARD E. WatéEs, of Wilmington, Del., for Defendant. 


BrapForp, D. J. 

[1] The plaintiff has demurred generally to the seventeenth 
and eighteenth pleas, each of which is interposed to all the counts 
of the declaration. The seventeenth plea is to the effect that 
William J. Keatley, the husband of the plaintiff, in his applica- 
tion for beneficial membership in the Grand Fraternity declared 
that his personal and family history was clearly, distinctly and 
truthfully set forth in the questions and answers contained in 
the application; that the application expressly stipulated that 
“each and every statement and answer in this application shall 
be deemed a warranty on the faith of which I am admitted to 
beneficial membership in The Grand Fraternity” and that “in 
case any statement or answer shall not be absolutely true in 
every respect, or in case there has been any misstatement or 
misleading statement or omission or concealment of fact by or 





1786 Insurance Law Journal Vol. 41. [Dec., 1912. 


on my behalf, the benefit certificate or certificates issued hereon 
shall be absolutely void”; that Keatley in response to the follow- 
ing questions contained in the application, namely, “Brothers?” 
“age if living,” “state of health,” “age at death,” “year of death,” 
“Specific cause of death,” “Duration of last illness,” “Previous 
health,” answered as to “Brothers?” by using the figure or char- 
racter “O,” “thereby indicating naught”; that in fact Keatley had 
a brother who died some years prior to the making of the ap- 
plication, the specific cause of his death being diabetes, which at 
the time of making the application and answer thereto was known 
to Keatley but unknown to and not discovered by the defendant 
until after the delivery by it to him of the certificate of member- 
ship; that by reason of the “untrue and fraudulent statement or 
answer aforesaid, as well as the fraudulent omission and con- 
cealment of fact” on the part of Keatley the defendant was de- 
ceived and misled and the certificate thereafter issued to him 
became and was absolutely void. At and prior to the time Keat- 
ley made his application for membership there was in full force 
and effect a Pennsylvania statute approved June 23, 1885 (P. 
L. 134), providing, among other things :— 

“That hereafter whenever the application for a policy of life 
insurance contains a clause of warranty of the truth of the 
answers therein contained, no misrepresentation or untrue state- 
ment in such application made in good faith by the applicant shall 
effect a forfeiture or be a ground of defense in any suit brought 
upon any policy of insurance issued upon the faith of such ap- 
plication, unless such misrepresentation or untrue statement re- 
late to some matter material to the risk.” 

[2-4] Under and by virtue of the above statute no breach of 
warranty of the truth of answers contained in the application can 
work a forfeiture or be a ground of defense where the mis- 
representation or untrue statement is made by the applicant in 
good faith and does not relate to some matter material to the 
risk. To permit a recovery notwithstanding a breach of war- 
ranty good faith and absence of materiality to the risk must co- 
exist. If. Keatley in his answer made a misrepresentation or 
untrue statement fraudulently or in bad faith, or if such mis- 
representation or untrue statement related to a matter material 
to the risk the Pennsylvania statute has no application. The de- 
inurrer being general does not challenge merely formal defects 
in the plea, but only its substance, and a vital point is whether 
the averments of the plea as admitted by the demurrer do not dis- 
close a mala fide or fraudulent misstatement or concealment by 
the applicant in connection with the above-mentioned questions 
contained in the application. In it Keatley declared that “his 
personal and family history were clearly, distinctly and truth- 
fully set forth in the questions and answers.” ‘The questions and 
his answer cannot be read wholly without reference to and in- 
dependently of the above declaration. To the question “Broth- 
ers?” he made use of the figure or character “O,” indicating, as 
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is admitted, that he had no brothers. But while he had no 
brothers living at the time he made the application he had a 
brother who died several years before that time, and he had not 
forgotten that fact. It is claimed, however, on the part of the 
plaintiff that “Brothers?” standing alone meant brothers living 
at the time of making the application, and that he truthfully 
and correctly stated that he had no brothers then living. But 
immediately below the question “Brothers?” the applicant was 
called upon by the form of the application to state “Age if liv- 
ing” and shortly thereafter “Age at death,” “Specific cause of 
death” and “Duration of last illness.” That the subsequent in- 
quiries show that the question “Brothers?” was applicable as 
well to deceased brothers as to brothers then living is too clear 
ior discussion. Further, it is equally clear that the question 
“Brothers?” while plural in form was intended to apply as well 
to one as to several brothers. This is demonstrable from the 
above-quoted subsequent inquiries. The applicant made no an- 
swer to any of these inquiries save the first. If he had no 
brother living at the time and never had had one his answer to 
the first question would have been all that could have been re- 
quired ; for the subsequent inquiries above quoted were all pred- 
icated upon the then and previous existence of a brother or broth- 
ers. Having untruthfully answered in substance that he did not 
then have and had not theretofore had any brother or brothers, 
the defendant had no reason and it would have been absurd to 
require an answer to the subsequent inquiries touching brothers. 
It waived none of its rights by omitting to insist upon an an- 
swer to subsequent questions which by the applicant’s answer to 
the first had become wholly irrelevant to the case. It is suggested 
by the plaintiff that the question “Brothers?” taken in and by 
itself might have been reasonably supposed to refer only to 
brothers then living, and that the applicant having answered it 
in accordance with that supposition was not obliged to change 
his answer upon noticing the following inquiries clearly relating 
to deceased brothers. But such omission to correct an untrue 
answer upon ascertaining immediately thereafter its incorrect- 
ness does not, in the judgment of this court, comport with the 
fair and honest dealing which the defendant had a right to ex- 
pect from Keatley and upon which it had a right to rely. His 
uncorrected answer to the first question and omission to reply 
to the following inquiries constituted a fraudulent misstatement 
or concealment by him. The facts constituting the fraud are 
stated in the plea, and reference is made to the “untrue and 
fraudulent statement or answer aforesaid, as well as the omis- 
sion and concealment of fact” by Keatley, whereby “the de- 
fendant was deceived and misled.” While formal objection 
might possibly be taken to the manner in which the facts con- 
stituting the fraud are characterized as fraudulent, the plea in 
substance sufficiently alleges fraudulent misstatement and con- 
cealment, and the demurrer being general must be overruled. 
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The eighteenth plea is similar in principle to the seventeenth, 
and reasons similar to those applicable to the seventeenth re- 
quire that the demurrer to the eighteenth should be overruled. 


SUPREME COURT OF MICHIGAN. 


MONGER 
vs. 


NEW ERA ASS’N.* 


MUTUAL BENEFIT INSURANCE—ACTIONS—CONCLUSIVENESS OF 
SOCIETY’S DETERMINATION. 

Plaintiff, having presented his demand in the courts of the order, 
could not, after an adverse judgment in such courts, pursue his 
remedy in the state courts, where no fraudulent conduct was 
charged or relied on. 

(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. 
§ 805.) 


MUTUAL BENEFIT INSURANCE—ADOPTION OF BY-LAWS—EVI- 
DENCE. 

Where the proceedings taken in adopting a by-law of a benefit in- 
surance society and the signatures of the proper officers were in. 
printed form and pasted in the record book of the corporation, the 
record was authenticated generally, there was oral testimony that 
the action which the printed matter purported to record was in 
fact taken, and the by-law was published, circulated, treated as 
in force, and filed with the Commissioner of Insurance, its adoption 
was sufficiently proved to entitle it to admission in evidence, al- 
though it was not attested by the autograph signatures of the 
proper attesting officers. 

(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—CONCLUSIVENESS OF 
SOCIETY’S DETERMINATION. 

A benefit insurance certificate was issued subject to the conditions of 
the constitution and laws of the association and liable to for- 
feiture if the member did not comply with such conditions, con- 
stitution, and laws, and such as might thereafter be enacted. At 
that time there was no provision in the constitution or laws as 
to the enforcement of claims, but they were afterwards changed 
to require that all claims must be submitted to a tribunal estab- 
lished within the association, and to provide that no suit in law 
or equity should be commenced or maintained by any member or 
beneficiary against the association. Held, that this made the de- 
cision of the association’s tribunal conclusive on claims submitted 
to it, and did not require their submission merely as a prelimi- 
nary to an action in the courts if concluded unsatisfactorily to 
the member or beneficiary. 


* Decision rendered, Oct. 1, 1912. 187 N. W. Rep. 631. 
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(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. 
§ 805.) 
Moore, C. J., and Bird, J., dissenting. 


Error to Circuit Court, Berrien County; Orville W. Coolidge, 
ludge. 

Action by Joseph Monger, administrator of Maria Monger, 
deceased, against the New Era Association. Judgment for plain- 
tiff, and defendant brings error. Reversed. 


Argued before Moore, C. J., and McAlvay, Brooke, Steere, 
Blair, Stone, Ostrander, and Bird, JJ. 


KLEINHANS & Kwnappen, of Grand Rapids, for Appellant. 

Joun J. Srertinc, of Benton Harbor (William C. Hick, of 
Benton Harbor, of counsel), for Appellee. 

OSTRANDER, C. J. 

[1] The assignee of the beneficiary in a benefit certificate is- 
sued by defendant upon the life of Llewellyn Monger recovered 
a judgment thereon in the circuit court for the county of Berrien, 
which judgment this court reversed. Later a rehearing was de- 
nied. Monger vs. New Era Association, 156 Mich, 645, 121 
N. W. 823, 24 L. R. A. (N. S.) 1027. In that suit the defendant 
gave notice with its plea that it would give in evidence and insist 
in its defense: “(3) that the benefit certificate issued to the said 
Llewellyn Monger, if, in fact, issued, was issued subject to all 
the conditions of the constitution and laws of defendant asso- 
ciation, and liable to forfeiture if said member did not comply 
with the said conditions, constitution, and laws and such as 
might thereafter be legally enacted by this association, and that 
the application made by the said Llewellyn Monger for member- 
ship in defendant association, and for the issuance of a benefit 
certificate provided: ‘I do hereby consent and agree that this 
application in all its parts, together with the laws of said associa- 
tion now in force and those that shall hereafter be legally en- 
acted, shall form the sole basis of admission to a membership 
in said association.’ That in the constitution and laws of de- 
fendant association at the time of the alleged death 
of the said Llewellyn Monger and at the time of the 
commencement of this suit, was the following provision, namely : 
‘The cabinet shall have power to pass on all death claims or other 
claims, and if, in its judgment, any such claim is not on its face 
a valid one, it shall notify the beneficiary or beneficiaries of the 
deceased member thereof, and give them or their attorney, an 
opportunity to appear before the cabinet within sixty days there- 
after, and present such evidence as they may have to establish 
the justness or validity of such claim, and such decision shall 
be final on such claimant unless an appeal is taken to the Senate. 
The notice of the appeal from the decision of the Cabinet to the 
Senate must be filed with the General Secretary within thirty 
days thereafter, and no suit at law or in equity shall be com- 
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menced or maintained by any member or beneficiary against the 
association.’ That the foregoing provision of the laws of de- 
fendant association became, and was, a part of the contract 
made by and between the said Llewellyn Monger and defendant 
association, if, in fact, any contract was made. That since the 
alleged death of the said Llewellyn Monger, the beneficiary in 
said benefit case, if in fact issued, or the plaintiff in this case, 
have neither of them filed with the cabinet of defendant any 
death claim, or other claim, although the cabinet of defendant 
has at all times been ready to receive and pass upon any claim 
arising out of the death of the said Llewellyn Monger, if any. 
And that by and on account of the laws of defendant associa- 
tion, as aforesaid, and by the contract, if any, made between the 
said Llewellyn Monger and defendant, the beneficiary in said 
benefit certificate, if issued, or any assignee thereof, including 
the plaintiff in this case, has no standing in this court, and could 
not and cannot commence a suit at law or in equity against de- 
fendant association on account of any benefit certificate what- 
ever. 

Pursuant to this special notice of defense, the defendant upon 
the trial produced and offered in evidence testimony tending to 
prove that no claim on account of the death of Llewellyn Monger 
was ever brought before the New Era cabinet by any person; 
that no action had ever been taken by the New Era cabinet upon 
a claim arising upon the death of Llewellyn Monger. It also 
produced as a witness the general secretary of the defendant, 
New Era Association, who testified that he had been general 
secretary since the association was organized in October, 1897. 
He produced and identified a book, which he testified was the 
official journal of the meetings of the governing bodies of the 
New Era Association. This record, or certain parts or portions 
of it, was offered and received in evidence. The record pur- 
ported to show a by-law adopted by the said association, amend- 
ing the laws of the association, corresponding with the one no- 
ticed and set out in the plea of the defendant. The parties hav- 
ing rested, the defendant requested the court to instruct the jury 
that under the constitution and laws of defendant in force at 
the time of the death of Llewellyn Monger, and up to the time 
of the commencement of the suit, it was the duty of the bene- 
ficiary under the certificate and of her assignee, the plaintiff, to 
offer proof of the claim to the cabinet of defendant; that the 
laws provided machinery for hearing and passing upon all claims 
against defendant growing out of deaths and for proper appeal, 
and that no suit should be brought upon a certificate in any court 
except the courts of the defendant as constituted; that this 
agreement was valid and binding; that neither the beneficiary 
nor plaintiff ever filed any claim with the cabinet or asked for a 
hearing before that body; that therefore the verdict should be 
no cause of action. This instruction was refused. Defendant 
moved for a new trial, in deciding which the learned trial judge 
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said, among other things: “Counsel for the defefidant contends 
that it was the duty of the beneficiary to take her claim before 
the courts of the defendant order as required by its constitution 
and laws, and that for this reason she has no standing in a court 
of law. * * * My opinion is that in this case the operation 
of the rule requiring the beneficiary to proceed in the tribunals 
furnished by the association, and not to proceed in the civil 
courts of the state, was waived by the action of the secretary on 
the ground that the company refused to take any action in the 
premises.” 

The refusal to instruct the jury as so requested, and the refusal 
of the trial court to direct a verdict upon that ground at the 
close of the trial, were assigned as error in this court. The 
point was made in the brief for appellant in this court and the 
subject of the effect of the said by-law was elaborately pre- 
sented. The appellee in her brief in this court argued that this 
by-law was waived because defendant denied all liability. It 
was further contended in her brief that the by-law was unconsti- 
tutional and void; that it was unreasonable and unfair, and these 
contentions were somewhat elaborately presented to the court 
with citations of authority. It was not suggested that the by- 
law had not been properly adopted. There was no intimation of 
an objection to its validity, based upon the fact that it appeared 
in the record of the defendant in printed rather than in written 
form, and was not in the record identified or- attested by the 
written signatures of officers. In its opinion this court said: 
“This court is asked to reverse this judgment, principally upon 
the ground that plaintiff, before resorting to her suit at law, 
did not have her claim adjudicated in the properly constituted 
tribunals of the order, and that the court erred in refusing to so 
charge the jury, and in refusing to instruct a verdict for defend- 
ant. Upon the facts which bear upon this proposition there ap- 
pears to be little or no dispute.” After reciting some of the 
documentary evidence, the opinion proceeds: “That language 
of the laws of defendant’s association at the time of Monger’s 
death was practically identical with the laws of other fraternal 
benefit orders, as to the tribunals established, and the mode of 
procedure for adjudicating claims, which have several times 
been considered by this court. The record shows that neither 
the beneficiary nor the claimant made any further at- 
tempt to bring this claim before the tribunals of the 
order. Unless we can hold that the action of the general 
secretary was a waiver of the laws of defendant, or a rejection 
and denial of her claim, the contention of defendant must be 
held good. * * * Counsel for plaintiff do not dispute the 
legality of a contract wherein the member has agreed to be 
bound by future legally-enacted laws. They, however, insist, 
by cogent argument, that no change which deprives a member 
of a vested right, or which is unreasonable, can be said to have 
been legally enacted, which, applied to the case at bar, means that 
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the right which this member had at the time he was admitted to 
proceed in the civil courts to enforce any claim under his cer- 
tificate was a vested right, of which he could not be deprived 
by subsequent enactment.” After stating reasons for sustaining 
the contention of the appellant and denying those of the appellee, 
it was said: “Our conclusion is that this after-enacted legisla- 
tion was reasonable; that it pertained to, and was within the 
authority of, the organization to enact; that it did not deprive this 
member of any vested right. It was binding upon him and his 
beneficiary, and within the terms of his voluntary agreement with 
the association. Therefore this claim should have been submit- 
ted to the tribunals established by the association.” 

The judgment was reversed, with a provision for a new trial. 
The suit was discontinued. The plaintiff therein died. Her ad- 
ministrator, plaintiff in the case now presented, filed a claim be- 
fore the cabinet of the defendant pursuant to its laws. It was 
heard in December, 1909, and disallowed. Plaintiff thereupon 
appealed to the senate in accordance with defendant’s laws, and 
in February, 1910, the claim was again disallowed. Thereupon 
plaintiff, as representative of the former plaintiff, now deceased, 
began this suit, upon the same certificate, for the same demand. 
The defendant under its plea again gave notice of the special 
matter of defense hereinbefore referred to, and, in addition 
thereto, that plaintiff’s intestate brought her action for the said 
debt or cause of action in the declaration mentioned, and that 
such proceedings were had that it was considered by the final 
judgment of this court that the said Maria Monger, plaintiff's 
intestate, should take nothing by her writ in respect to the said 
debt or cause of action as by the records of the said court ap- 
pears, and defendant prayed judgment if the plaintiff ought to 
be admitted to say that he is entitled to bring this suit against 
this defendant. Upon the trial, defendant’s record book which 
has been referred to was again produced and offered in evidence, 
and it was then and is now objected to the record of proceedings 
taken in the course of the adoption of said by-law that the matter 
of such proceeding and the signatures were in printed form and 
pasted in the book and not attested by signatures of proper of- 
ficers, written upon the book; that, therefore, the record was 
questionable. No such objection was raised at the first trial. The 
trial court excluded that portion of the record as not sufficiently 
proved. Concerning the book and record itself, it is said in the 
brief for appellee that at the end of the trial: ‘A new and hither- 
to unknown record was introduced. * * * This was the 
first time it was ever offered in evidence during this long litiga- 
tion.” Reference to the records establishes the fact that the 
same pages of the same record were introduced upon both trials. 
There is, and can be, no doubt about the matter. It is said in the 
opinion of Mr. Justice Bird: “This by-law was made a direct 
issue by the pleadings. It was an important element in the case 
to both parties because if established it seriously affected the 
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plaintiffs right of recovery. Under such circumstances, the 
record of its enactment should have been established by evidence 
which would have left little room for doubt of its authenticity. 
Beyond the fact that the by-law is found in the record book of 
the association, there is little to prove its authenticity. * * * 
We think the trial court was right in excluding the by-law upon 
the ground that it had not been properly proved.” In my opin- 
ion, the matter was disposed of by the opinion and judgment of 
this court, and is res judicata. By that opinion and judgment 
plaintiff was denied the right to enforce this demand in the 
courts of the state and was relegated finally and irrevocably to 
the tribunals of the defendant order. 

[2] I express a further ground of dissent, namely, that the 
plaintiff in this action, pursuant to the judgment of this court, 
presented the demand in the courts of the defendant order. He 
is not permitted to take the judgment of those tribunals, and 
thereafter, the judgment being adverse and no fraudulent con- 
duct charged or relied upon, pursue his remedy in the courts of 
the state. 

[3] It is true that the judgment of this court reversed the 
judgment of the lower court and that no other judgment deter- 
minative of the rights of the parties was thereafter entered. But 
the judgment of this court was conclusive upon the subject of 
the binding effect of the particular law upon the certificate holder 
and his beneficiary upon that record. It is equally conclusive 
upon this record. ‘Verdicts and judgments are conclusive evi- 
dence of the facts which they profess to find, and which are 
necessary to uphold them, because those facts were properly in 
issue, were the subject of inquiry, and were upon such inquiry 
judicially determined. But in regard to facts about which the 
court could have made no inquiry no inference can be drawn from 
its determination.” Dickinson vs. Hayes, 31 Conn. 417, cited 
with approval in Jacobson vs. Miller, 41 Mich. 90, 98, 1 N. W. 
1013, 1018. See, also, Bond vs. Markstrum, 102 Mich. 11, 60 
N. W. 282; Hall vs. City of Kalamazoo, 141 Mich. 503, 104 N. 
W. 689. I do not intimate that when the judgment of a trial 
court is reversed by this court, and a new trial granted, upon a 
new trial testimony other than, different from, or in addition to 
that offered on the first trial, may not be admitted and have the 
effect of requiring a wholly different determination of the fact 
or facts in issue. No such case as the one suggested is presented. 
The testimony in the case now presented is the same as that 
presented upon the former trial so far as the particular fact in- 
volved in the judgment of this court is concerned. In effect, 
this court is asked to consider the same record a second time, 
in view of a new set of objections. Upon this record, upon the 
other appeal, plaintiff was advised that his only remedy was 
through the tribunal established by the laws of defendant associ- 
ation. The result must be the same now. 

[4] While I regard it as immaterial, it is not improper to say 
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that I find abundant evidence of the proper inception, passage, 
and approval of the law of defendant which requires such de- 
mands as plaintiff's to be presented to and determined by the 
special tribunal, and I am of opinion that the trial court should 
have held that it was established. The record was authenticated, 
generally, the printed portions appearing on certain pages pasted 
into the book including the printed signatures, or names, of 
proper attesting officers. That such action as the printed matter 
purports to record was in fact taken was shown by oral testi- 
mony, and was not disputed. The law was published, circulated, 
and treated as in force. It was filed with the Commissioner of 
Insurance. 

[5] Some question is made by appellee of the effect of our 
previous decision; i. e., whether it was meant that submission of 
the demand to the special tribunal was conclusive of plaintiff's 
right, or merely preliminary to action in the courts if unsatis- 
jactorily concluded. Cases cited in the former opinion would 
seem to leave no doubt upon the subject (Fillmore vs. Knights 
of Maccabees, 103 Mich. 437, 61 N. W. 785), and the opinion it- 
self clearly shows that this court was dealing with a law of the 
association passed after the certificate holder became a member 
thereof. 

The judgment should be reversed and no new trial ordered. 

Steere, Brooke, McAlvay, and Stone, JJ., concurred with 
Ostrander, J. 

Brrp, J. (dissenting. ) 

Llewellyn Monger became a member of the defendant associa- 
tion on September 1, 1900, and a benefit certificate was issued 
to him for $1,000. When he became a member of the associa- 
tion, he resided at Benton Harbor, in this state, but subsequently 
removed to Waterville, Wash., where he died in March, 1905. 
The association refused to pay on the ground that at the time of 
the death of Llewellyn he was suspended from the association 
for his failure to pay a special assessment payable in July, 1904. 
Suit was commenced and judgment by default was taken by the 
plaintiff. Subsequently this court set aside the judgment on 
jurisdictional grounds. 145 Mich. 683, 108 N. W. 1111. Suit 
was again commenced and resulted in a judgment for plaintiff. 
This judgment was also vacated by this court for the reason 
that, under the amended laws of the order, it was the duty of 
claimant to file and present her claim to the cabinet of the order. 
156 Mich. 645, 121 N. W. 823, 24 L. R. A. (N. S.) 1027. The 
claim was then presented to the cabinet and rejected. An appeal 
to the senate was taken and a like result reached. Another suit, 
the present one, was then begun to recover upon the certificate, 
and, after a trial on the merits, the court directed a verdict for 
the plaintiff. The important questions raised by the defendant 
are: (1) Did the trial court have jurisdiction? (2) If it did 
have jurisdiction, was Llewellyn Monger legally suspended from 
membership at the time of his death? 
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1. Did the trial court have jurisdiction? It appears that, after 
Llewellyn Monger became a member of the association, the laws 
ot the order were amended, creating a tribunal within the order 
to determine the differences arising between the association and 
its members, and providing that the decision of the tribunal 
should be final and conclusive. It is claimed this law was en- 
acted in December, 1901. It was offered in evidence, and, for 
the purpose of laying the foundation for its reception, defend- 
ant’s counsel produced a book which was identified by the gen- 
eral manager as the record book of the association. At pages 
83 and 84 of the book there appeared what purported to be the 
minutes of a special meeting of the senate, at which the law in 
question was enacted. The entire proceedings of this meeting, 
save the date, including the signatures of the president and sec- 
retary, were in printed form and pasted in the book. It was fur- 
ther shown by the general manager that the minutes of this meet- 
ing were originally in typewritten form, that he assisted the sec- 
retary in getting them ready for publication to be sent to the 
members, and in so doing he personally read over the laws and 
the secretary verified them with the original resolution. The 
record was objected to by the plaintiff because not sufficiently 
proved. The trial court agreed with the plaintiff, and at the close 
of the trial excluded the record. In view of the former opinion 
cf this court, this law was an important element in the case to 
both parties, because, if established, it seriously affected the 
piaintiff’s right of recovery. Under such circumstances, the rec- 
ord of its enactment should have been established by evidence 
which would have left little room for doubt of its authenticity. 
Beyond the fact that the law is found in the record book of the 
association, there is little to prove its authenticity. The general 
manager testifies that he assisted in preparing the minutes for 
publication to send to the members, but he does not say that the 
copy which was pasted in the book was a correct copy of the 
original typewritten ones. There was no showing that the record 
at the time was in his possession, nor that it was ever in his pos- 
session, nor that he was familiar with it, nor how it was kept. 
There was no showing by whom the minutes were pasted in the 
book and there was no handwriting, nor signatures, from which 
it could be inferred that it was the work of the secretary. 
Neither was there any showing by any one who knew that such 
a law was ever enacted by the senate. Minutes of other meet- 
ings, which appeared in the record book and were admitted in 
evidence, were signed by the autograph signature of the sec- 
retary; but why it did not appear at the close of these minutes 
is not explained. 

In Herman vs. Supreme Lodge Knights of Pythias of the 
World, 66 N. J. Law, 77, 48 Atl. 1,000, it was sought to defeat the 
payment of a certificate by an after-enacted by-law. The by-law 
was offered and rejected by the trial court. In passing upon 
whether the by-law was properly rejected by the trial court, 

Vol. XLI.—113. 
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the appellate court said, in part: “The only attempt at proof of 
the alleged law of 1896 was by a printed pamphlet purporting 
to be the constitution and general laws of the endowment rank 
of the order, which was excluded as evidence because not proved. 
One Charles Marks, the secretary of the local New Jersey sec- 
tion of that rank, was shown this pamphlet, and asked whether 
or not it contained the rules and regulations of the Order of 
Knights of Pythias in force April 11, 1899, and, upon due objec- 
tion, the question was overruled. A similar question, pro- 
pounded to Elmer E. Margerum, who said he was grand keeper 
of records and seals of the state of New Jersey of the Knights 
of Pythias, was overruled. No other evidence on the subject 
was offered. In Downie vs. Passaic County, 54 N. J. Law, 223 
[23 Atl.. 954], this court held that a by-law of the board of 
chosen freeholders was not proved by the use at a trial of a 
printed book containing it and purporting to be ‘the by-laws of 
the Board of Chosen Freeholders of the County of Passaic,’ and 
that such book would have been inadmissible in evidence. It is 
too plain for argument that, in order to vary an existing con- 
tract, strict proof of the enactment of a law claimed to have such 
effect is requisite. Proof by members of the order that copies 
of what purported to be the laws extant had been promulgated 
could not legally stand in lieu of direct proof of such enactment.” 
It was said in Highland Turnpike Co. vs. McKean, 10 Johns. 
(N. Y.) 154, 6 Am. Dec. 324, where a like question was under 
consideration, that “the general rule is, and it is a rule of evi- 
dence essential to public convenience, that corporation books are 
evidence of the proceedings of the corporation; but then it must 
appear that they are the corporation books, and that they have 
been kept as such, and the entries made by the proper officer, 
or some other person in his necessary absence.” See, also, 17 
Cyc. 403. We think the trial court was right in excluding the 
law upon the ground that it had not been properly proved. 

2. Was Llewellyn Monger legally suspended from membership 
at the time of his death? It is contended by the defendant that 
in June, 1904, a special assessment was levied by the senate, pay- 
able in July; that notice of this special assessment was mailed 
Llewellyn Monger at his last known address at Waterville, 
Wash. ; that under the rules of the order Monger had all of the 
month of July to make payment, and, as one month must elapse 
after that before he could be suspended, he would have all of 
the month of August in which to make payment; that he failed 
to respond within that time and by reason thereof was automatic- 
ally suspended from membership on September 1, 1904. 

The plaintiff denies that under the rules of the order he could 
be suspended at that time, because it was admitted that on Oc- 
tober 23, 1903, the assured paid in advance twelve assessments. 
The receipt given by the association at that time shows that this 
payment would pay all regular assessments up to and including 
September, 1904. Plaintiff says that one of these assessments 
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should have been applied on the special assessment. Then the 
special assessment would have been paid and the regular assess- 
ment would have been paid up to and including August, 1904. For 
the nonpayment of the September assessment he could not have 
been suspended until November, 1, 1904. Before that date and on 
September 15th, the father of the insured tendered to the com- 
pany $5.80 more for future assessments (and this tender is ad- 
mitted in the record), and was refused by the defendant. The 
whole difficulty apparently lies in the fact that the association 
suspended the insured for nonpayment of a special assessment 
while it had money in its hands belonging to him not yet applied 
to regular assessments. We do not think the association was 
justified in crediting the whole amount to regular assessments 
to the exclusion of special assessments, as the record does not 
show that, when the advance payments were made, the insured 
elected to have it applied solely to regular assessments. If he 
did not, then it was the duty of the association to apply one of 
these advance payments on the special assessment to rescue him 
from suspension. We think the trial court was right in holding 
that the insured was not suspended at the time of his death. 

It is further insisted by the defendant that the reversal of the 
former judgment by this court is res adjudicata of the present 
one. In the former case, the plaintiff recovered upon the merits 
in the trial court. This court reversed that judgment, and or- 
dered a new trial. Subsequently that case was discontinued in 
the trial court, and the claim was presented to the tribunal of 
the order in accordance with the holding of this court. There 
the claim was rejected. Then the present suit was begun. On 
the former appeal to this court, several questions were presented, 
but only one was passed upon, and that one was the validity of 
such a law, which appeared to have been enacted by the de- 
fendant order with reference to death claims. This law was 
held to be valid and binding on the insured, and that it had not 
been waived by the defendant. The question as to whether such 
a law had ever been legally passed was not raised. The validity 
of the law, and not its existence was the question determined. 
The question of the validity of the law raised a jurisdictional 
question. If it were valid, then the trial court had no jurisdic- 
tion to entertain the case. In determining this jurisdictional 
question ‘as it did, this court held, in effect, that the suit was 
prematurely begun. Judgments rendered in suits prematurely 
brought are no bar to subsequent ones on the same claims. Gray 
vs. Dougherty, 25 Cal. 266; Peck vs. Easton, 74 Conn. 456, 51 
Atl. 134; Williams vs. Lewis, 124 Ind. 344, 24 N. E. 733; Seaton 
vs. Hixon, 35 Kan. 663, 12 Pac. 22; Oleson vs. Merrihew, 45 
Wis. 397; Harrison vs. Ins. Co., 102 Iowa, 112, 17 N. W. 220, 
47 L. R. A. 709; McNees vs. So. Ins. Co., 69 Mo. App. 232; 
Franks vs. Fecheimer, 44 Mich. 177, 6 N. W. 215. The parties, 
therefore, came up to the last trial with but one question judi- 
cially settled, and that was the validity of such a law as the de- 
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fendant claimed to have passed. The reversal of the former 
judgment left all other questions open. 24 Am, & Eng. Ency. 
of Law, 812, and cases cited. If, then, the defendant could es- 
tablish that it had such a law as it claimed to have enacted, that 
would put an end to the controversy. It made the attempt and 
failed because of its defective records, and it is now in the same 
situation as though it had never made the attempt to establish it. 
Suppose defendant had neither plead the existence of the law nor 
made any attempt to prove it; could it now be reasonably argued 
that the former decision of this court was a bar to a recovery in 
this one? Obviously counsel thought it was necessary, not only 
to plead, but to prove, the existence of the law as a part of his 
case. If it were necessary, it would follow that plaintiff had a 
right to contest it. The defendant’s proof having been deficient 
on this issue, we think the trial court was right in his conclusion. 

It is further contended by defendant that it had a right to have 
the question of the waiver of Monger’s membership and his ac- 
quiescence in his suspension submitted to the jury. We think 
the trial court was right in holding that under the testimony no 
question of fact was made out for the jury. 

The judgment of the trial court should be affirmed. 

Moore, C. J., concurred with Bird, J. Blair, J. being ill, took 
no part in this decision. 


ee 


COURT OF APPEALS OF KENTUCKY. 


METROPOLITAN LIFE INS. CO. 
vs. 


LITTLE.* 


APPLICATION—INCORPORATION IN POLICY. 


Under Ky. St. § 679, providing that an application for insurance, not 
attached to or incorporated in the policy, shall not be admitted 
in evidence, nor considered as a part of the contract, the truth 
or falsity of representations made in the application, or the 
materiality of the representations, will not be considered, 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. 
§ 655.) 


AVOIDANCE OR MISREPRESENTATIONS—HEALTH OF INSURED 
—“SERIOUS DISEASE OR COMPLAINT.” 

Where a life policy provides that it shall be void if the insured has 
been attended by a physician for any “serious disease or com- 
plaint,” such a disease must be one entailing permanent or mate- 
rial impairment of health; and, notwithstanding proof that in- 
sured prior to the application had malaria, congestion of the 


* Decision rendered, Oct. 9, 1912. 149 S. W. Rep. 998. 
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kidneys, and endometritis, a finding that she had not been at- 
tended by a physician for any serious illness is not ground for 
reversal, where there is no testimony that any of the diseases 
named might reasonably be expected to result in a permanent 
impairment of the health of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6421, 6422.) 


Appeal from Circuit Court, McCracken County. 

Action by James Little against the Metropolitan Life Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


WHEELER & HucuHeEs, of Paducah, for Appellant. 
SAMUEL H. CrossLAnp, of Paducah, for Appellee. 


Winn, J. 

On August 22, 1910, the appellant, the Metropolitan Life In- 
surance Company, issued its policy of insurance upon the life 
of Estella Little, a young woman then twenty-three years of age, 
payable to James Little, her father, the appellee. Estella Little 
died on July 24, 1911. Proofs of her death were made up and 
presented to the company with demand for payment. The com- 
pany denied liability under the policy, whereupon James Little 
brought his action below to enforce it. Upon trial a jury was 
waived, evidence heard, and judgment rendered in favor of 
James Little for the amount named in the policy. The insurance 
company appeals. 

In the text of the policy contract is to be found the following 
provision: “Unless otherwise stated in the blank space below 
in a waiver signed by the secretary, this policy is void if the 
insured before its date has been rejected for insurance by this or 
any other company, or has been attended by a physician for 
any serious disease or complaint or has had before said date 
any pulmonary disease, or chronic bronchitis, or cancer, or dis- 
case of the heart, liver or kidneys.” The company in its answer 
setting up this provision of the policy said that there was no 
waiver upon it of any of the conditions named in the provision; 
that the said Estella Little had fraudulently represented to the 
company that she was at the time of the issuance of the policy in 
perfect health, and had never been treated by a physician for any 
serious illness, but that as a matter of fact she had on the second 
day of August, 1910, been treated by a physician for consump- 
tion, and that on that date she had consumption; that on the 
second day of July, 1910, she had likewise been treated by a 
physician for a serious illness or complaint; that these facts were 
known to her when she applied for insurance, but that she sup- 
pressed them; that she signed a written statement in applying for 
the insurance, in substance, that she had never suffered with any 
consumption; that it would not have issued the policy had it 
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known that the insured at the time or prior thereto had suffered 
with consumption or been treated by a physician for any serious 
complaint or disease; and that “it pleads and relies upon said 
provision of the contract above quoted in avoidance of the con- 
tract.” By an amended answer it set up certain other representa- 
tions as to her health made in her application, and that these 
representations were false when made. 

[1] As the application was not attached to nor incorporated in 
the policy, it was properly excluded from the evidence. Ky. 
Statutes, § 679. We are not permitted to consider, therefore, 
the truth or falsity of any representations made in the applica- 
tion for the insurance, nor to consider whether these representa- 
tions were material to the company. The exclusion of the appli- 
cation leaves us to consider alone the above set out provision of 
the policy contract proper, and the effect upon the validity of the 
contract of any prior serious disease or complaint of the as- 
sured for which she had been attended by a physician, or any of 
the specific diseases enumerated in the provision which she is 
alleged to have had. 

[2] Upon the trial the court found in its separation of the 
law and facts that the insured, prior to the issuance of the policy, 
had not been attended by a physician for any serious illness, or 
for any pulmonary trouble. It will be noted that the provision 
quoted does not demand that the pulmonary trouble need have 
been treated by a physician in order to avoid the policy; but that 
the very existence of the disease, whether it had received medical 
attention or not, was sufficient to render the policy void. The 
evidence, however, upon the existence of consumption was con- 
flicting, and we cannot say that the finding of the court was 
contrary to the evidence. There was in the record, however, 
certain proof as to illness upon which there could be no contro- 
versy. At the time of the issual of the policy and for a time prior 
thereto Estella Little had been insured in a health insurance con- 
cern of Nashville, Tennessee, to which she had presented cer- 
tain written claims for weekly indemnity. These claims and her 
receipts thereupon are evidence. On June 7th she’ receipted for 
one week’s illness ending upon that date. The name of the 
disease was specified as malaria. On June 14th she executed a 
like receipt. The name of the disease was specified as congestion 
of the kidneys. On July 13th she executed such receipt for a 
week’s illness, the name of the disease being specified as endo- 
metritis, which is defined in Foster’s Encyclopedic Medical Dic- 
tionary as an inflammation of the internal portion or lining mem- 
brane of the uterus. On August 26th, four days after the date 
of the policy, she executed a like receipt for one week ending 
upon August 26th; the name of the disease being specified as 
malaria. There is another bit of testimony about the woman’s 
condition which is about as certain in its character as these re- 
ceipts which have just been detailed. Her physician, Dr. W. R. 
Washburne, testified that on the 2d of July, in the week prior 
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to the one for which she received the sick benefit based upon 
endometritis, he and one Dr. Hearne were in attendance upon 
her, that upon that day he, Washburne, administered chloro- 
form to her, and that Dr. Hearne scraped her womb, which 
facts are also stated in a letter in the record addressed by the 
appellee to the appellant. 

The far-reaching effect of the provision quoted in the policy 
is not hard to see. If the insured under this policy had as a 
child scarlet fever, or pneumonia, or any of the manifold dis- 
eases to which humanity is subject, and had effected years ago 
a perfect recovery from it, with continued robust health after- 
ward, and then had died from some wholly disconnected cause, 
the mere fact of the existence of such former disease, accom- 
panied by a physician's treatment, would under the bald terms 
of the contract, suffice to render it void. It is true that in the 
controversy at bar we are met with no such state of fact as 
that supposed by the illustration; but the illustration is proper 
to indicate that an absolutely hard and fast construction of the 
contract as written would be beyond the question. The provi- 
sion must be interpreted reasonably in favor of the insured and 
against the company which has framed the words of the con- 
tract. Mutual Benefit Life Ins. Co. vs. Dunn, 106 Ky. 591, 51 
S. W. 20, 21 Ky. Law Rep. 213, and other cases. We can find 
nothing in the terms of the provision quoted which would savor 
so much of deceit, or of an unconscionable bargain, as to render 
it void as against public policy; provided its interpretation be a 
reasonable one and one that would not work an unjust hardship 
or reduce its provisions to an absurdity. 

The trial court found as a matter of fact that the assured had 
not suffered from any serious disease. We find ourselves un- 
prepared to give any exact definition of a “serious disease.” 
The record presents no testimony from any physician to show 
how serious might be the effect of, or how lasting might be the 
consequences of, the illnesses for which she had been treated 
shortly before the issual of the policy. The Century Dictionary 
defines a serious illness as “one attended by danger, giving rise 
to apprehensions.” In Brown vs. Metropolitan Life Ins. Co., 
65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894, a serious ill- 
ness is said to be “a grave, important, weighty trouble.” In 
Urakeford vs. Supreme Conclave K. D., 61 S. C. 338, 39 S. E. 
523, it is said that a sickness may be very bad and very sad, and 
yet not serious; that any permanent or material impairment of 
health is a serious illness. Certainly the idea is not to be tol- 
erated that mere temporary disorders or functional disturbances, 
having no effect upon the general health or duration of life, 
should, within even the strict terms of the contract, be consid- 
ered serious illnesses. Upon the other hand, there are certain 
diseases, such as consumption, that the ordinary mind, untrained 
in medicine, knows beyond question to be serious. Between 
these extremes there is a broad line of ills of varying natures, 
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the seriousness of which can only be told with any degree of 
exactitude by those who are trained in the study of the human 
body and of the effect of the various diseases and illnesses upon 
it. We incline to agree with the South Carolina court’s view 
that a serious illness in insurance terminology must be one entail- 
ing some permanent or material impairment of health;. and 
there is no testimony in the record before us of any one quali- 
fied to speak upon the subject, showing that any of the illnesses 
named were of such character, or that they might redsonably be 
expected to result in a permanent impairment of the health of 
the insured. In the light of the record, therefore, we cannot 
say that the diseases about which there is no contradiction in 
the testimony were such diseases as to fall within the category 
named as avoiding the policy. 
The judgment of the trial court is affirmed. 


COURT OF APPEALS OF GEORGIA. 


ETNA LIFE INS. CO. 
vs. 
CONWAY. (No. 3,705.)* 


AVOIDANCE—MISREPRESENTATIONS OF INSURED. 


An applicant for life insurance must act “in the utmost good faith” 
in disclosing to the insurer all things material to the risk about 
which information is sought. A misrepresentation in reference 
to any matter which materially affects the nature, extent, or char- 
acter of the risk will void the policy; and the willful conceal- 
ment of a material fact will have the same effect. Where an 
applicant for life insurance willfully conceals from the insurer 
the fact of a previous illness, such concealment will avoid the 
policy, if the disease was of such a character as to enhance the 
risk. The fact that the insured may have died a short while after 
the policy was issued, from a disease with which he was not 
afflicted when the policy was issued, does not conclusively show 
that the fact of the previous illness was not material, within the 
meaning of the rule above announced. 


{For other cases, see Insurance, Cent. Dig. §§ 540, 549, 550, 551, 553, 
554, 556, 681-690, 694-696; Dec. Dig. §§ 256, 258, 261, 291.) 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by E. B. Conway against the A®tna Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 


* Decision rendered, Sept. 30, 1912. 75 S. BE. Rep. 915. Syllabus by 
the Court. 
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SmirH, HamMmonp & Smiru, of Atlanta, for Plaintiff in Er- 
ror. 
Hitt & Wricut, of Atlanta, for Defendant in Error. 


Port Le, J. 

On February 4, 1909, William O. Conway made written ap- 
plication to the plaintiff in error for a policy of life insurance 
on his own life. The applicant was examined as to the condition 
of his health by the company’s physician, and on February 8, 
1909, the policy was issued in favor of the wife of the insured 
as beneficiary. A few days after the policy was issued the com- 
pany received information which aroused its suspicions in ref- 
erence to the physical condition of the insured, and in May, 
after several efforts had been made by the company’s physician 
to obtain another examination, the insured was finally again 
examined by the physician in May. From this examination it 
developed that the insured was suffering with Bright’s disease, 
from which he died in September, 1909. As soon as the com- 
pany ascertained that the insured had Bright’s disease, it ten- 
dered back the premium and demanded the surrender of the 
policy for cancellation. The insured refused to comply’ with 
this demand, and after his death his widow brought suit upon 
the policy. The company defended upon the ground that the 
insured had made material misrepresentations in his application, 
and had willfully concealed material facts which enhanced the 
risk, and that for these reasons the policy was void. 

The application was copied in and made a part of the contract 
of insurance. The policy contained the following stipulation: 
‘All statements made by the insured shall, in the absence of 
fraud, be deemed representations, and not warranties, and no 
such statement shall avoid the policy, or be used in defense to 
a claim under it, unless it is contained in the written application 
of this policy and copied hereon.” ‘The following representa- 
tions were made by the insured in his application: “I do hereby 
declare that I am in sound health and, have no disease or ailment 
not fully set forth herein; that the statements and answers 
herein made (including those on the second page hereof) and 
signed by me are complete and true, and I agree that they shall 
form a part of the contract or policy issued by said company upon 
my life.” In the application the insured was asked to give the 
names and addresses of all the physicians whom he had con- 
sulted within the last five years. He answered that he had 
consulted none, except Dr. J. B. Benson and Dr. G. W. Willett. 
He was further asked to state the particulars of each illness he 
had had during the last seven years, with the names of the at- 
tending physicans. His reply was as follows: “Jaundice seven 
years ago, one month. Colic one day. (No gall stone or kidney 
stone.) Diabetic.” The insured was also asked: “Have vou 
had any of the following diseases? Answer ‘yes’ or ‘no’ oppo- 
site each.” To each of which the insured answered, “No,” as 
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follows, to wit: “Habitual headache, No; liver complaint, No; 
neuralgia, No.” It is undisputed that during the summer of 
1907 the insured was ill for several weeks. He was examined 
and treated by one physician, who diagnosed the disease as 
probably acute Bright’s disease. The symptoms were severe 
pains in the back, followed by fever, severe headache, and the 
swelling of the eyes, face and ankles, and other parts of the 
body, and a loss of twenty-five pounds in weight. It is further 
undisputed that the statement of the insured that he had con- 
sulted no physician other than Drs. J]. B. Benson and G. W. Wil- 
lett, was untrue, and that he had in fact consulted and been 
treated by four or five other physicians at various times. It 
was also shown that the answers of the insured, that he had 
never had habitual headache, liver complaint, and neuralgia, 
were untrue; that as a matter of fact, not a great while before 
the policy was issued he had been treated by one physician for 
habitual headache, and that at other times he had also been 
treated for liver complaint and neuralgia. 

The testimony of the experts indicates that these disorders are 
symptomatic of Bright’s disease. He was treated for habitual 
headache by Dr. Willett in 1908, and, while this physician was 
not positive that the insured had Bright’s disease at the time, the 
condition of the insured was such as to indicate auto-intoxica- 
tion, or a symptom of kidney disease and an indication of 
Bright’s disease. Neither did the examination of this physician, 
nor the examination of Dr. Todd, the company’s physician, in 
1909, disclose the presence of albumen in the urine; but the 
evidence is conclusive that a man might have Bright’s disease, 
and the presence of albumen not be discovered upon an exami- 
nation of the urine. In May, 1909; when Dr. Todd again ex- 
amined the insured, he was in an advanced stage of Bright’s 
disease. There was testimony of expert physicians that this dis- 
ease might develop within a few weeks, and there was also evi- 
dence of nonexperts to the effect that at the time of the policy 
issued the insured was a robust man and apparently in sound 
health. While the evidence as a whole strongly points to the 
conclusion that the insured had Bright’s disease at the time the 
policy was issued, and probably for some time before, there was 
perhaps enough evidence for the jury to find that he was in 
sound health at the time of the issuance of the policy. The case 
was submitted to the jury, and they found for the plaintiff. The 
defendant’s motion for a new trial was overruled. 

The law applicable to the issues raised in the case is found in 
the following sections of the Code of 1910:— 

“Sec. 2479. Every application for insurance must be made in 
the utmost good faith, and the representations contained in such 
application are considered as covenanted to be true by the ap- 
plicant. Any variation by which the nature, or extent, or char- 
acter of the risk is changed will void the policy. 

“Sec. 2480. Any verbal or written representations of facts 
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by the assured to induce the acceptance of the risk, if material, 
must be true, or the policy is void. If, however, the party has 
no knowledge, but states on the representation of others, bona 
fide, and so informs the insurer, the falsity of the information 
does not void the policy. 

“Sec. 2481. A failure to state a material fact, if not done 
fraudulently, does not void; but the willful concealment of 
such a fact, which would enhance the risk, will void the policy.” 

“Sec. 2483. Willful misrepresentation by the assured, or his 
agent, as to the interest of the assured, or as to other insurance, 
or as to any other material injury made, will void the policy.” 

It is immaterial whether the statements made by the applicant 
for insurance were representations or warranties, since the ef- 
fect of such statements must be determined by the provisions of 
these sections of the Code without reference to whether the 
statements may be regarded technically as representations or 
warranties. If the representations were untrue, and the nature 
or extent or the character of the risk was changed by the repre- 
sentations, the policy was void under the express terms of section 
2479. Any statement or representation, whether verbal or writ- 
ten, made to induce the acceptance of the risk, if material to the 
risk, must be true, or the policy is void under the express terms 
ot section 2480, unless the applicant informs the company that 
the statements are made upon hearsay and are also made in 
good faith. The willful concealment of a material fact which 
tends to enhance the risk voids the policy, under the express 
terms of section 2481; and, under section 2483, a willful mis- 
representation in reference to any material inquiry will void the 
policy. In the case of a representation the important inquiries 
are: (1) Was the representation false? (2) If false, was it 
made in reference to a matter material to the risk? In the case 
of a concealment of a fact, the important inquiries are: (1) 
Was the concealment willful? (2) Did it relate to a matter 
niaterial to the risk? 

The insured stated unequivocally that he was in sound health. 
lf this was untrue, and if he in fact was suffering from a serious 
disorder, which made him an undesirable risk, the policy would 
be void. Sou. Life Ins. Co. vs. Hill, 8 Ga. App. 857, 70 S. E. 
186. We do not mean to say that if an applicant for insurance 
acts in the utmost good faith, and fairly discloses to the com- 
pany all of the information in his possession which would throw 
any light upon the condition of his health and the desirability 
of the risk, the policy would be void, even though it developed 
that he suffered from a disorder as to which he had no knowl- 
edge, and the existence of which was not ascertained by the ex- 
amining physicians. But fraud voids all contracts, and there is 
nothing in the law relating to insurance contracts which alters 
this universal principle. Indeed, as if to emphasize the doctrine, 
section 2479 of the Code provides that every application for 
insurance must be made in the “utmost good faith,” and any 
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variation which changes the nature, the extent, or the character 
cf the risk will void the policy. The question of the materiality 
of a representation or of a fact concealed is primarily one for 
the jury. 

The position assumed by counsel for the defendant in error 
is that the finding of the jury in favor of the plaintiff should 
uot be disturbed, because they could have found that the insured 
did not have Bright’s disease at the time the policy was issued, 
and that if the disease developed afterwards, and from causes 
which did not exist at the time the policy was issued, none of 
the representations made by the insured in reference to his 
previous illness and in reference to the physicians whom he had 
consulted and by whom he had been treated could have materi- 
ally affected the risk. We do not believe that this is the ex- 
clusive test of the materiality of a representation. When an 
application for insurance is made, the attitude of the company 
is that if, in the opinion of its officers, the applicant is a desirable 
risk, his application will be accepted and the policy issued upon 
payment of the premium required. It is purely a matter of vol- 
untary contract. The company is not bound to issue the policy, 
and may refuse to do so without giving any reason for its ac- 
tion. The question, therefore, is, if the applicant had dealt “in 
the utmost good faith,” and disclosed the nature and extent of 
his previous illness, and disclosed the names of the physicians 
by whom he had been treated, would he still have been a desirable 
risk, and would the company have accepted him as such? “In 
general, it may be said that the test, in determining whether 
uttestions contained in an application for insurance are material, 
is whether the knowledge or ignorance of the facts sought to 
be elicited thereby would materially influence the action of the 
insurer.” Cooley, Briefs on the Law of Insurance, III, p. 1953. 

If the applicant in the present case had truthfully answered 
the questions propounded to him, inquiry from the physicians 
bv whom he had been treated, and a consideration of the symp- 
toms which developed during the progress of the illness from 
which he had suffered, would have disclosed a condition which 
one of the physicians diagnosed as the beginning of Bright’s 
disease. As explained by the company’s agent in the testimony : 
“The reason for making inquiry of an applicant for insurance 
is to the sickness that he has previously had and the physicians 
who waited upon him is with a view of ascertaining if there has 
been any sickness that would materially affect the applicant’s 
‘ongevity and to make further inquiry about the sickness re- 
ferred to in the application. That is with a view of getting the 
details, detailed information regarding any sickness that may 
look suspicious to them, from those doctors.” ‘The company’s 
physician, Dr. Todd, testified that, if a man suffered with the 
disorders which the insured had during 1907 and 1908, he 
would be a very doubtful insurance risk; that “it would im- 
pair the risk very much, knowing of those things, especially 
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with the neuralgia, as that is a sympton of Bright’s disease, and 
headaches are also a symptom.” And again he says: : “Had I 
known those things, I would certainly have examined him a 
time or two. I would not have passed him on one examination, 
and I would certainly have made inquiries about it.” And fur- 
ther: “If at the time I examined him first I had been told that 
he had neuralgic influenza, enlargement of the liver, congestion 
about the brain, I would not have reported him to the company 
until further examination; assuredly, I would not. I would 
have inquired about those things.” 

It is suggested that there is nothing to show that the insured 
acted in bad faith; that, so far as appears, he may have forgot- 
ten about the physicians he consulted and whose names he with- 
held from the company; that he may have honestly overlooked 
the fact that he was ill in 1907 for about eight weeks, during 
which time he was treated by two or three physicians for disor- 
ders which were symptoms of Bright’s disease. It appears from 
the evidence that after this protracted illness in 1907 the accused 
hrought suit against an indemnity company to recover for this 
very illness. The suit was filed October 22, 1907, the petition was 
verified by the affidavit of the insured, and in it he alleged that 
he was taken ill on April 13, 1907, and was continuously sick 
until May 14, 1907, and, after being up for three days, was 
again taken ill, and remained so until the 8th day of July, 1907; 
that during this period he was confined in the house, and wholly 
disabled and prevented from performing any and every duty 
pertaining to his occupation and business for the period of 
twelve weeks and three days. It is inconceivable that the in- 
sured could have been acting in good faith when he concealed 
the existence of this protracted illness from the company, after 
having brought suit in reference to it, and when he concealed 
the names of the physicians who treated him for it; and, while 
the question of bona fides in a case of this character is primarily 
one for the jury, the evidence in this record demands the finding 
that the insured had not acted in good faith, and that the repre- 
sentations made by him and the concealment of the fact that 
he had suffered from a long and protracted illness, and had 
heen treated for other disorders which were symptomatic of 
Bright’s disease, were material to the risk and avoided the policy. 
The evidence further disclosed that the company had no knowl- 
edge in reference to this misrepresentation until after the policy 
was issued, and that promptly upon discovery of fraud it of- 
fered to restore the premium and cancel the policy. 

Under the facts appearing in this record, the evidence de- 
manded a verdict in favor of the company, and the court should 
have granted a new trial upon this ground, without reference to 
the special assignments of error therein contained. See, in this 
connection, Maddox vs. Sou. Ins. Ass’n. 6 Ga. App. 681, 65 
S. E. 789; Grand Lodge Knights of Pythias vs. Barnard, 9 Ga. 
App. 71, 70 S. E. 678; Northwestern Life Ins. Co. vs. Mont- 
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gomery, 116 Ga. 799, 43 S. E. 79; Johnson vs. American Ins. 
Co., 1334 Ga., 800, 68 S. E. 731. 
Judgment reversed. 


SUPREME COURT OF GEORGIA. . 


SMITH 
VS. 


LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT INS. ASS’N 
et al.* 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 


In mutual benefit associations the contract of insurance is between the 
association and the member. The interest of a beneficiary in a 
certificate on the life of a member of such association is a mere 
expectancy, which becomes vested only on the death of the mem- 
ber. Therefore the member may change his beneficiary without 
other limitations or restrictions than such as are imposed by 
statute or the articles of incorporation, the by-laws, or the cer- 
tificates of the association, where no equities exist in favor of the 
original beneficiary. 4 Cooley’s Briefs on Insurance, 3756, 3758; 
Niblack’s Accident Insurance and Benefit Societies (2d Ed.) § 
212; 29 Cyc. 125 (e). 

(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. $ 780.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 


A mutual benefit association may make reasonable regulations de- 
fining the methods by which a member may change the beneficiary 
named in his benefit certificate; and when such regulations are 
made they become part of the contract, and the right to change 
can be exercised in no other way. 4 Cooley’s Briefs on Insurance, 
3766. If, however, the insured has done substantially all that is 
required of him, or all that he is able to do, to effect a change 
of beneficiary, and all that remains to be done is ministerial ac- 
tion of the association, the change will take effect, though the de- 
tails were not completed before the death of the insured. Id. 
3769; Nally vs. Nally, 74 Ga. 669, 58 Am. Rep. 458; Brown vs. 
Dennis, 133 Ga. 791, 66 S. E. 1080; Brown vs. Dennis, 136 Ga. 300, 
71 S. E. 421. Some affirmative act, however, on the part of the 
member to change the beneficiary is required. His mere inten- 
tion will not suffice to work a change of beneficiary. Niblack’s 
Accident Insurance and Benefit Societies, § 218; Freund vs. 
Freund, 218 Ill. 189, 75 N. E. 925, 100 Am. St. Rep. 283; 29 Cyc. 
132, 133. 


(For other cases, see Insurance, Cent. Dig. §§ 1854, 1951-1954; Dec. 
Dig. §§ 718, 784.) 





* Decision rendered, Sept. 24, 1912. 76 S. IE. Rep. 44. Syllabus by 
the Court. 
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MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 

It follows that where a mutual benefit association issued a certificate 
to a member, in which his mother was designated as the bene- 
ficiary, it not appearing that the right of the member to change 
the beneficiary was restricted by statute, or anything in the 
charter or the by-laws, or in the certificate, nor that any method 
for changing the beneficiary was prescribed, the member at the 
time being an unmarried man, who subsequently married, and 
as an inducement thereto he agreed that if the woman would 
marry him she would be made the beneficiary in the certificate, 
in place of the member’s mother, and where it appeared that the 
member never did anything to carry out such. contemplated 
change of the beneficiary, but did promise from time to time to 
have the change made, and about two years after the marriage 
wrote his wife that he had written the association requesting 
the change of beneficiary to be made, the beneficiary named in 
the certificate was, upon the death of the member, entitled to the 
benefit fund due upon the certificate as against the widow of the 
member. 

(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. 
§ 784.) 


GENERAL DEMURRER PROPERLY SUSTAINED. 


In view of the foregoing, a general demurrer to the petition was 
properly sustained. 


Error from Superior Court, Bibb County; W. H. Felton, 
Judge. 

Action’ by Mrs. W. L. Smith against the Locomotive En- 
gineers’ Mutual Life & Accident Insurance Association and 
others. Judgment for defendants, and plaintiff brings error. 
Affirmed. 


R. D. Feacin and N. E. & W. A. Harris, all of Macon, for 
Plaintiff in Error. 
A. L. DasHER and A. L. DASHER, JR., both of Macon, for De- 
fendants in Error. 
ATKINSON, J. 
Judgment affirmed. All the Justices concur. 


LATHROP vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Oregon.) 


FRATERNAL BENEFICIARY INSURANCE—ASSESSMENTS—TIME 
FOR PAYMENT. 

Under provisions in a fraternal beneficiary certificate and the society’s 
by-laws permitting payment of current assessments any time 
during the current month, a new member was not in default 
for nonpayment of the first month’s assessment where it was 





* Decision rendered, Oct. 15, 1912. 126 Pac. Rep. 1002. 
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paid on the 23d, and the policy was received by the clerk of 
the local lodge between the 8th and 13th, though the member 
failed to call for the policy on the 13th as he had promised; 
he having complied with all other requirements necessary to 
make the insurance effective. 


(For other cases, see Insurance, Cent. Dig. § 1886; Dec. Dig. § 739.) 


FRATERNAL BENEFICIARY INSURANCE—DELIVERY OF POLICY. 


Failure of the clerk of a local lodge of a fraternal beneficiary society 
to deliver a policy to a member before he was injured did not 
render it inoperative where the by-laws of the society provided 
that the clerk was not the agent of the Supreme Lodge, and the 
member had done all that was necessary to make the insurance 
effective, excepting payment of the current month’s assessment 
which was paid at the time the policy was delivered, and before 
lapse of the time during which payment was permitted under the 
policy and the by-laws of the society. 


(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


SALIG kr au. vs. UNITED STATES LIFE INS. CO.* 
(Supreme Court of Pennsylvania.) 


Where a life insurance company holds its policy as collateral security, 
and the policy and assignment thereof contain a condition that 
the policy may be forfeited for nonpayment of the principal and 
interest of the note secured and the amount of the full loan value 
and also the surrender value of the policy, the company may, 
after a default on the note, cancel the policy, where the insured 
made no effort to redeem it, ignored repeated notices from the 
company, and declared to others that he had cashed the policy. 

(For ether cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


eS 


* Decision rendered, May 18, 1912. 84 Atl. Rep. 826. 
FORFEITURE—NONPAYMENT OF LOAN. 


VAUGHAN’S ADM’R vs. MODERN BROTHERHOOD OF 
AMERICA.* 


(Court of Appeals of Kentucky.) 


FRATERNAL INSURANCE—BENEFICIARIES—PERSONAL REPRE- 
SENTATIVES. 


Where one obtaining a policy on his life in favor of his wife, pre- 
deceasing him, made no change in the beneficiary, the personal 


* Decision rendered, Oct. 2, 1912. 149 S. W. Rep. 937. 
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representative of the wife was, under Ky. St. § 655, entitled to the 
fund in preference to his personal representative. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. 
§ 785.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARY. 

Under Ky. St. § 670, requiring fraternal insurance associations to per- 
mit members to change beneficiaries without their consent, and 
under the by-laws of a fraternal association providing that a 
member desiring to change his beneficiary shall deliver to the 
secretary of his subordinate lodge his benefit certificate with the 
surrender clause, designating the change desired and the name 
of the new beneficiary, and pay fifty cents, a member who signed 
and delivered to the secretary of his lodge an instrument reciting 
that he authorized the board of directors to issue a new certificate 
payable to his estate, and who paid the secretary the required fee, 
but who died before action was taken, effected a change of bene- 
ficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. 
§ 784.) 
FRATERNAL INSURANCE—“‘LEGAL REPRESENTATIVE.” 


A certificate issued by a fraternal insurance association payable to the 
estate of a member is payable to his “legal representative” with- 
in the by-laws of the association authorizing certificates to be 
made payable to legal representatives of members. 


(For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4070-4079 
vol. 8, p. 7704.) 


INTERNATIONAL LIFE INS. CO. vs. NIX. (No. 4,288.3 
(Court of Appeals of Georgia.) 


PREMIUMS—RECOVERY OF PREMIUMS PAID. 


There being evidence for the plaintiff that the policy of insurance de- 
scribed in his application was not delivered to and accepted by 
him, that the policy actually tendered to the applicant was for a 
different sum and of a different kind from that applied for, and was 
never accepted, the verdict against the insurance company for 
the amount of the premium paid when the application was made 
was authorized. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


PREMIUMS—RECOVERY OF PREMIUMS PAID. 


Evidence was admissible that, after defendant’s refusal to issue the 
policy applied for, the applicant obtained insurance of a similar 
character from another company. Such testimony was of some 
evidentiary value upon the issue as to whether the applicant in- 
tended to accept the policy actually issued by the defendant, 
though of a different character from that applied for. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


* Decision rendered, Oct. 9, 1912. 75 S. E. Rep. 1058. Syllabus by 
the Court. 


Vol. XLI.—114. 
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PREMIUMS—RECOVERY OF PREMIUMS PAID. 


Evidence that the plaintiff’s application for insurance had been re- 
jected by another company some time prior to issuance of the 
policy by the defendant was irrelevant. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 
PREMIUMS—RECOVERY OF PREMIUMS PAID. 


It was permissible to prove that the defendant’s agent, who took the 
application and delivered the policy actually issued, stated to the 
plaintiff that he had been unable to obtain the kind of policy ap- 
plied for, but thought he could do so at a later date. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


PREMIUMS—RECOVERY OF PREMIUMS PAID. 


The question whether the agent who took the application had or had 
not settled with his principal for the premium was irrelevant to 
any issue in the case. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


PREMIUMS—RECOVERY OF PREMIUMS PAID. 


The receipt for the premium was not inadmissible for any reason as- 
signed. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


I 


HOBSON err aL. vs. OCCIDENTAL MUT. BEN. ASS’N* 


(Supreme Court of Kansas.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—PAYMENT OF 
ASSESSMENTS. 


A benefit association issued a certificate June 15th, in consideration 
of the payment required of one to become a member, he agreeing 
to pay all assessments and dues as they should be levied; the 
certificate to become null and void if assessments should not be 
paid on or before the Ist day of the month following the levy. 
The member paid the assessments levied on the Ist of each suc- 
ceeding month, including January. On February 3d, through an 
agent, he tendered the dues and assessments for one month, 
which were refused, because not accompanied with a health cer- 
tificate. February 10th another tender. was made, followed by a 
similar refusal. After February 2d the member was unable to 
furnish a health certificate. The by-law in force when the certifi- 
cate was issued required monthly payments on or before the Ist 
of each month. “No. 1 of each year shall be due on or before the 
Ist of January. No. 2 on or before the ist of February, and in 
like manner on or before the Ist of each month.” Later this was 
amended to read: “Monthly payments shall be payable on or 
before the Ist of each month. No. 60 for January, 1905, shall be 
due on or before the Ist of February of each year and in like 
manner on or before the 1st day of each month.” Held that, as 
the member had paid the January assessment, and had tendered 
the February assessment, payable on or before March Ist, on 
February 3d and February 10th, he was not in default. 


(For other cases, see Insurance, Cent. Dig. § 1886; Dec. Dig. § 739.) 


* Decision rendered, June 8, 1912. Rehearing denied, July 5, 1912. 
126 Pac. Rep. 642. Syllabus by the Court. 
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ROME INS. CO. vs. THOMAS. (No. 3, 833.)* 
(Court of Appeals of Georgia.) 


AVOIDANCE—ESTOPPEL—KNOWLEDGE OF AGENT 


As to all matters affecting conditions precedent to a contract of in- 
surance, the knowledge of the agent of the insurance company is 
imputed to the company, and the company is thereby charged 
with notice of any facts, affecting the risk about to be assumed, 
which may have come to or rest in the knowledge of its agent, 
and which good faith in the discharge of his duty as agent would 
require him to disclose to his principal. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 


AVOIDANCE—ESTOPPEL—KNOWLEDGE OF AGENT. 


If, before or at the time of execution of the contract of insurance, 
the insurance company’s agent who procured the contract had 
notice that the assured was not in good health, but, on the con- 
trary, was suffering from an incurable disease, and nevertheless 
the policy was issued and delivered, and the premium accepted 
thereon, the insurer will be presumed to have waived a condition 
avoiding the policy in the event of ill health of the assured at the 
time of its delivery, and will be stopped from setting up that pro- 
vision of the policy in defense to an action upon the contract of 
insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 


* Decision rendered, Sept. 27, 1912. 75 S. E. Rep. 894. Syllabus by 
the Court. 


In RE DE HAVEN’S ESTATE.—ApprEat or BATLEY.* 


(Supreme Court of Pennsylvania.) 


ASSIGNMENT OF POLICY—CONSTRUCTION—‘INDEBTEDNESS.” 

An assignment of an insurance policy as collateral security for “in- 
debtedness” covers only a present indebtedness at the time of the 
assignment, and not indebtedness to be thereafter created. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3528-3536.) 


ASSIGNMENT OF POLICY—CONSTRUCTION—EFFECT OF RETEN- 
TION OF PROPERTY. 

Where an insured assigns endowment policies as collateral security, 
and the indebtedness then existing is afterwards paid, the fact 
that the assignee continued to hold the policies until they became 
due and were paid does not prove that the assignment covered in- 
debtedness created after the assignment; the assignee having the 
right to retain the policies until the premiums advanced by him 
have been paid. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


* Decision rendered, April 15, 1912. 84 Atl. Rep. 676. 
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WOLFGRAM vs. MODERN WOODMEN OF AMERICA 
(St. Louis Court of Appeals. Missouri.) 


FRATERNAL INSURANCE—BURDEN OF PROOF. 


A mutual benefit association seeking to defeat a recovery on a cer- 
tificate on the ground that insured died by accident, directly trace- 
able to employment in a prohibited occupation, has the burden 
of establshing the defense, where the facts making out a prima 
facie case for plaintiff are agreed on. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


MUTUAL BENEFIT INSURANCE—PROHIBITED EMPLOYMENT— 
EVIDENCE—QUESTION FOR JURY. 

Whether a member of a mutual benefit association died by accident 
while in a prohibited employment held, under the evidence, for the 
jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


MUTUAL BENEFIT INSURANCE—PROHIBITED EMPLOYMENT— 
EVIDENCE—QUESTION FOR JURY. 


Where a railroad employee is killed by a train when not on duty or 
performing any office of his employment, his death is not directly 
traceable to his employment within a mutual benefit certificate 
exempting the mutual benefit association from liability in case of 
the death of a member by accident directly traceable to employ- 
ment in the occupation of brakeman on a freight train. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957, 1958; Dec. 
Dig. § 787.) 


* Decision rendered, July 19, 1912. Rehearing denied, Oct. 15, 1912. 
149 S. W. Rep. 1167. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. NOEL (DAVIS er at., INTERVENERS).* 
(Supreme Court of Oklahoma.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF CONTRACT 
—“DEPENDENT.” 


Where the constitution and by-laws of a fraternal benefit association 
and the statutes under which its charter is obtained, each author- 
ize the issuance of beneficiary insurance certificates to members 
of the family, heirs, blood relation, or persons dependent upon 
the member, the term “dependent,” as therein used, is intended 
to include persons other than members of the family, heirs, or 
persons related by blood. 

(For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases vol. 2, pp. 1991-1993.) 


* Decision rendered, Sept. 17, 1912. 126 Pac. Rep. 787. Syllabus by 
the Court. 
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MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF CONTRACTS 
—DEPENDENTS. 


To entitle the beneficiary, who bears the relation of dependent, to 
recover on a certificate, the law does not undertake to prescribe 
just what degree of dependence is necessary. The test in each 
case should be good faith, purity of purpose, material dependence, 
and material support. 


(For other cases, see Insurance, Cent. Dig. § 1935; Dec. Dig. § 771.) 


LITTLE vs. SECURITY MUT. LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


ACTION ON LIFE POLICY—FRAUDULENT REPRESENTATIONS— 
QUESTION FOR JURY. 


In an action on a life policy, defended on the ground that insured 
made false representations as to his health, the question of the 
truth of the statements in the application was for the jury, where 
the evidence was conflicting. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. 
§ 668.) 


LIFE INSURANCE—ACTIONS—BURDEN OF PROOF. 


Where, in an action on a life policy, defended on the ground of false 
representations by insured in his application, it was proved that 
insured answered falsely, the burden was on plaintiff to show 
that insurer knew of the falsity of the statements in the applica- 
tion, and insurer, to defeat a recovery, need not show that it did 
not know that insured had answered falsely. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. 
§ 646.) 


LIFE INSURANCE—ACTIONS—QUESTION FOR JURY. 


The jury, in an action on a life policy defended on the ground of false 
representations by insured in the application as to his health, is 
not supposed to be informed as to whether a disease may be 
serious in respect to a contemplated insurance on the life of one 
suffering from the disease, but the probable effect of the disease 
on human life must be proved. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. 
§ 646.) 


LIFE INSURANCE—ACTIONS—EVIDENCE—INSTRUCTIONS. 


Where, in an action on a life policy, issued on an application wherein 
insured stated that he had consulted a physician six years before 
for rheumatism, and that he had never been afflicted with enu- 
merated diseases, including diabetes, insurer relied on false rep- 
resentations in the application, but the testimony was limited to 
the issue whether the answer as to diabetes was true or false, the 
instructions, submitting the issue of false representations, should 
be limited to the representations that insured had not suffered 
from diabetes, though, if insurer introduced evidence that in- 


* Decision rendered, Oct. 16, 1912. 149 S. W. Rep. 1112. 





1816 Insurance Law Journal Vol. 41. [ Dec., 1912. 


sured’s answer as to any other diseases were false, the instruc- 
tions should embrace such other diseases, provided there was 
evidence that such diseases were reasonably calculated to shorten 
life, and that they were such as to induce insurer to decline to 
issue the policy, acting reasonably in accordance with the practice 
usual to life insurance companies as developed by the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. 
§ 669.) 


LIFE INSURANCE—MISREPRESENTATIONS IN APPLICATION~ 
MATERIALITY. 


The question of materiality of representations as to insured’s health, 
made in an application for life insurance, is for the jury; and in- 
surer, to take its defense of false representations to the jury, must 
depend either on well-known or proven shortening effect of the 
disease on human life, or that, acting reasonably, in accordance 
with the practice among life insurance companies, it would not 
have issued the policy, had the applicant answered truthfully as 
to such disease, and the latter alternative need not turn on disease 
alone, but may turn on a prior rejection of insured by some other 
company, the amount of insurance he may be carrying, or many 
other questions addressed to the reasonable and prudent business 
of life insurance companies. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. 
§ 668.) 
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FIRE. 
SUPREME COURT OF NORTH CAROLINA. 


WATSON et al. 
US. 
NORTH CAROLINA HOME INS. CO.* 


FIRE POLICY—FORFEITURE—CHANGE OF INTEREST. 


The owner of certain insured property placed two mortgages thereon, 
and then for a recited consideration of $2,260 executed a deed 
in fee to the holder of the second mortgage, which deed, though 
absolute on its face, was claimed to have been given to secure 
the landowner’s indebtedness. Held, that such instrument con- 
stituted a change in the interest or title of the insured, and, 
having been executed without the consent of the insured, in- 
creased the risk and avoided the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


Appeal from Superior Court, Cumberland County; Whed- 
hee, Judge. 

Action by J. A. Watson and another against the North Caro- 
lina Home Insurance Company. Judgment for plaintiffs, and 
defendant appeals. Reversed. 


Winston & Biccs, of Raleigh, for Appellant. 
LocKHART & DuNLAapP, of Wadesboro, for Appellees. 


Brown, J. 

Plaintiffs sue to recover upon a standard policy of insur- 
ance on the house of plaintiff Ivey, issued March 19, 1908; the 
same having been destroyed by fire September 28, 1910. The 
defendant pleads such a change in the interest and title of the 
insured in the property subsequent to the policy as avoids it. 

It is admitted that Ivey executed a mortgage to a certain 
bank for $1,500 on this property on February 2, 1909, and an-— 
other mortgage thereon June 12, 1909, to plaintiff Watson, and 
on February 23, 1910, for a recited consideration of $2,260, he 
executed a deed in fee to Watson. It is stated in the case that, 
while the mortgages are yet uncanceled, nothing is now due 
on them, and that the deed, although absolute on its face, was 
in effect given as security for the indebtedness then due by Ivey 
to Watson. The policy sued on is standard in form (Rev. § 
4760), and contains the usual provision forfeiting the policy 
in case of a change in the interest or title of the insured in the 
property without the consent of the company. 


* Decision rendered, Oct. 23, 1912. 75 S. E. Rep. 1105. 





418 Insurance Law Journal Vol. 41. [Dec., 1912. 


We do not think this case is governed by Jordan vs. Insur- 
ance Co., 151 N. C. 343, 66 S. E. 206. In that case we passed 
on the title of the insured at the date of the contract, and held 
that an equitable ownership, such as a vendee in possession, 
constituted sole ownership, and fulfilled the terms of the policy. 
Jn this case the title of the insured at date of the contract is not 
in question; but it is the subsequent change in such title and 
interests that, it is contended, avoids the policy according to 
its terms. It must be admitted that the execution of mortgages 
upon the property for $2,260, subsequent to the policy, greatly 
decreased the interest of the insured in it, and increased the 
hazard to the insurer. That such a change in the interest and 
title of the insured forfeits the policy has been repeatedly and 
consistently held by this court. This was first held in Sossa- 
man vs. Insurance Co., 78. N. C. 147, in which, after referring to 
the adverse view in other states, Judge Rodman says: “A dif- 
ferent view has been commonly taken in this and other states. 
But we were referred to no case in which it was held that giv- 
ing a mortgage did not work forfeiture, where the terms of 
the condition were as comprehensive as they are in this case.” 
‘hat policy contained a provision similar to the one in the case 
at bar. 

At the same term at which the Jordan Case was decided we 
said in Modlin vs. Insurance Co., 151 N. C. 41, 65 S. E. 608, 
that “It is well settled by the decisions of this court—differing 
irom the courts of some of the states—that the giving of a 
mortgage effects such a change of title and interest of the as- 
sured as avoids the policy, when not assented to by the assured 
.n the manner prescribed by the policy.” Many other cases 
hold that, in this as well as other states, the common law pre- 
vails, and a mortgage deed passes the legal title at once, de- 
feasible by the subsequent performance of its conditions. 
Briggs vs. Insurance Co., 88 N. C. 141; Gerringer vs. Insurance 
Co., 133 N. C. 407, 45 S. E. 773; Hayes vs. Insurance Co., 132 
N. C. 702, 44 S. E. 404; Mordecai’s Law Lectures, 534. In 
referring to this principle of law in Weddington vs. Insurance Co., 
141 N. C. 234, 54 S. E. 271, 8 Ann. Cas. 497, Mr. Justice 
Walker says: “The validity of a provision in a policy of in- 
surance against the creating of incumbrances without the con- 
sent of the insurer can hardly be contested at this late day. It 
has now become the settled doctrine of the courts that the facts 
in regard to title, ownership, incumbrances, and possession of 
the insured property are all important to be known by the in- 
surer, as the character of the hazard is often affected by these 
circumstances.” It is useless to multiply authorities upon this 
subject. 

The judgment of the superior court is reversed, and, upon 
the case agreed, judgment will be ‘entered for the defendant. 

Reversed. 

Hoke, J., took no part in the decision of this case. 
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KANSAS CITY COURT OF APPEALS. 


MISSOURI. . 


BAILEY 
VS. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 
FIRE INSURANCE—BURDEN OF PROOF. 


An insurer seeking to defeat a recovery on a fire policy on a building 
which he had leased to another who insured it for his benefit, 
and described it as a dwelling house, on the ground that the build- 
ing was used for factory purposes, which insured deceitfully con- 
cealed, and that the insurer did not insure buildings used for 
factory purposes, has the burden of proving that insured knew at 
the time of the issuance of the policy that the building was used 
as a factory. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. 
§ 646.) 


FIRE INSURANCE—BURDEN OF PROOF. 

Where an owner of a ninety-nine year lease required to obtain in- 
surance for the benefit of the owner of the fee obtained insurance 
from an insurer who did not insure buildings used for factory 
purposes, but did not know that the building described in the 
policy as a dwelling house was used as a factory, and insured’s 
agent had the opportunity of informing himself as to the purpose 
of the building when he went to inspect it prior to the issuance 
of the policy, and the agent negligently failed to learn that the 
building was used for a factory, the insurer could not defeat a 
recovery:on the ground of fraudulent concealment of the use of 
the building. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; 
Dec. Dig. § 377.) 


Appeal from Circuit Court, Jackson County; Walter A. 
Powell, Judge. 

Action by Lawrence B. Bailey against the Liverpool & Lon- 
don & Globe Insurance Company. From a judgment of nonsuit, 
plaintiff appeals. Reversed and remanded. 


ALBERT I. BEacH and Harpert H. McCuurr, both of Kan- 
sas City, for Appellant. 

BoyLE & Howe. and Jos. S. Brooxs, all of Kansas City, 
for Respondent. 


Broappus, P. J. 
This is a suit on a policy of insurance against fire. The de- 
fendant issued a policy insuring plaintiff against loss by fire for 
a period of five years, from the 9th day of March, 1901, to the 
amount of $300, on his house described as a “one-story frame 


* Decision rendered, Oct. 7, 1912. 149 S. W. Rep. 1169. 
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shingle roof dwelling house, etc., situated in rear of No. to12 
Locust street, Kansas City, Mo.” The house was totally de- 
stroyed by fire, proof of loss was duly made, and payment ot 
the amount of insurance demanded and refused by defendant. 
The defense to the action is that the house was insured as a 
dwelling, whereas it was used as a place for the manutacture 
ot candy, and that defendant did not insure buildings used for 
factory purposes. Defendant alleges in its answer that had it 
‘known or believed that said building was not a dwelling house, 
or that it was used as a candy factory, the application for insur- 
ance would have been rejected, and, if such knowledge had come 
to defendant at any time before the destruction of the build- 
ing, the policy would have been canceled. It is further set up 
as a defense that plaintiff well knew, at the time application for 
insurance was made, that the building was used as a candy 
factory, and that he deceitfully concealed said fact from de- 
fendant for the purpose of obtaining the policy and inducing 
‘he defendant unwittingly to assume a risk of greater hazard 
than it would have assumed at any price. The facts are that 
the plaintiff was the owner in fee of the lot on which the 
house was situated, and that Don T. Edwards was the owner of 
a lease from him of the lot for ninety-nine years. The con- 
tract for the lease provided that Edwards should insure the 
house for plaintiff’s benefit. Edwards and J. G. Brownson, 
defendant’s agent, were friends. Edwards informed Brownson, 
who was solicting business for defendant, that he wanted the 
property insured, and the latter, at the request of the former, 
went to see the house, but did not enter it, and judged from its 
appeardnce that it was a dwelling house, and issued the policy 
in controversy. It was also shown that Edwards himself did 
not know that the house was occupied as a candy factory. He 
owned other property in the city. He lived in Kansas, over 
two hundred miles distant, and leased his property through an 
agent, and did not know of the use to which the house was put. 
Atter the close of all the testimony, the court, at the instance 
of defendant, instructed the jury to find for defendant, where- 
upon plaintiff took a nonsuit, with leave to move to set it aside. 
Plaintiff filed his motion to set aside the nonsuit in due time, 
which the court overruled and rendered judgment accordingly. 
Plaintiff appealed. 

There is no question of false representations in issue, but the 
sole question is, Did the plaintiff obtain the insurance by know- 
ingly and falsely concealing the fact that the building was not 
a dwelling house, but a factory building? This was a question 
of fact, but it seems to have been treated as a question of law 
by the trial court. 

[1] The burden was upon the defendant to prove that the 
plaintiff or Edwards, who obtained the policy, knew at the 
time that the same was issued that the house was used as a 
candy factory. 
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[2} If the defendant introduced any such evidence, it was 
at the most merely inferential. On the other hand, plaintiff’s 
evidence was positive that Edwards did not know that the house 
was used for a candy factory, and that Brownson, defendant’s 
agent, had the opportunity of informing himself as to that when 
he went to inspect it. The evidence thus shows, instead of 
fraudulent concealment upon the part of Edwards as to the 
character of the house, gross negligence upon the part of de- 
fendant’s agent, who was deceived as to the truth of the matter 
by assuming from appearance, that the house was in fact a 
dwelling. All the evidence of any probative force goes to show 
that the plaintiff did not fraudulently conceal the fact that the 
house was used as a factory, but thgt the fault as to that matter 
lays with Brownson, defendant’s agent. 

The plaintiff was entitled, at least, to have the issue submitted 
to the jury, as the evidence was overwhelmingly in his favor. 
This was the only issue in the case. The plaintiff asks this court 
to enter up a judgment in his favor, but, in view of the facts 
and circumstances in evidence, the credibility of plaintiff’s wit- 
nesses may be a question for the jury. 

Reversed and remanded. All concur. 





Insurance Law Journal Vol. 41. | Dec., 1912. 


SUPREME JUDICIAL COURT OF MAINE 


GUPTILL et al. 
vs. 


PINE TREE STATE MUT. FIRE INS. CO.* 


FIRE INSURANCE—IMPUTATION OF AGENT’S KNOWLEDGE. 

Under Rev. St. c. 49, § 98, which makes knowledge of an insurance 
agent knowledge of his principal, a soliciting fire insurance agent’s 
knowledge that premises were unoccupied, though application for 
a policy thereon stated that they were occupied by a tenant, was 
knowledge by the insurer, defeating its right to avoid the policy 
on the ground of material ‘nisrepresentations. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § $78.) 


FIRE INSURANCE—IMPUTATION OF AGENT’S KNOWLEDGE. 

Where a fire insurance company has knowledge through its soliciting 
agent that insurance premiums are unpaid, notwithstanding a 
statement to the contrary in the application, the effect of such 
knowledge as a bar to avoidance of the policy by insurer on the 
ground of material misrepresentation is not altered by insured’s 
oral statement or promise as to occupancy, made subsequent to 
the application, in the absence of fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 


RENEWALS—EFFECT. 
Renewal of fire insurance policy constitutes a new contract. 
(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


FIRE POLICY APPLICATION—ACT OF AGENT. 

The act of a soliciting fire insurance agent in filling out blanks in an 
application for a policy, after it has been signed by applicant, is 
the act of insurer. 


(For other cases, see Insurance, Cent. Dig, §§ 999-1015; Dec. Dig. 
§ 379.) 


FIRE INSURANCE —LIABILITY OF INSURER-—~ UNOCCUPIED 
PREMISES. 


A clause in a fire policy, that if the insured’s premises become vacant 
for more than thirty days, without insurer’s consent, the insur- 
ance shall be forfeited, does not apply to a case where the prem- 
ises were unoccupied when the policy issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1028, 1029, 1031; Dec. 
Dig. § 389.) 
Action by Albion K. Guptill and another against the Pine- 
Tree State Mutual Fire Insurance Company. Verdict for plain- 
tiffs, and defendant moves for a new trial. Motion overruled. 


Argued before Whitehouse, C. J., and Spear, Cornish, Bird, 
Haley, and Hanson, JJ. 


G. B. Stuart, of Ellsworth, for Plaintiffs. 
W. C. Conroy, of Bucksport, for Defendant. 


* Decision rendered, Sept. 30, 1912. 84 Atl. Rep. 529. 
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Brrp, J. 

An action on a policy of insurance against loss by fire. The 
jury found for the plaintiffs assessing the damages at $952.05, 
and the defendant filed a general motion for new trial. In sup- 
port of its motion, defendant urges three grounds, which will 
be considered in order :— 

[1-5] First. That the insured in their written application for 
insurance were guilty of a material misrepresentation as to the 
occupancy of the buildings insured. The original application 
alleges the buildings to be in occupation of a tenant. They were 
in fact unoccupied, and remained so throughout the life of the 
policy. But the agent of defendant well knew the buildings were 
unoccupied when the application was made; and it must be held 
that defendant waived the requirement and that the first policy 
was not invalidated. Hilton vs. Phoenix Ins. Co., 92 Me. 272, 
42 Atl. 412; Bigelow vs. Ins. Co., 94 Me. 39, 45, 46 Atl. 808; R. 
S. c. 49, § 93. Nor is the result in the absence of fraud, affected 
by plaintiff’s oral statement or promise as to occupancy, subse- 
cuent to the making of the application. Kimball vs. Insurance 
Co., 9 Allen ( Mass.) 540, 85 Am. Dec. 786. About the time of 
the expiration of the first policy, plaintiffs made application for 
its renewal. From this application it appears that plaintiffs rep- 
resented the buildings as occupied by a tenant. The renewal 
was undoubtedly a new contract. Jenkins vs. Covenant, etc., 
Ins. Co., 171 Mo. 375, 71 S. W. 688. But it was claimed by 
plaintiffs that the blank renewal application, when signed by 
them, was not filled in, and was, after signature, completed by 
defendant or its agents. The evidence was conflicting upon 
this point, and we find no warrant for disturbing the verdict 
us to this finding. The act of the agents of the corporation in 
filling out the application was that of the defendant. Washburn 
vs. Casualty Co., 108 Me. 429, 434, 81 Atl. 575. 

[6] Second. It is claimed that the policy was void for viola- 
tion of the clause providing for its avoidance “if the said property 
hereby insured shall become vacant for more than thirty days by 
the removal of the owner or occupant, and so remain vacant for 
more than thirty days without” the assent of the defendant. 
It is clear that the buildings were unoccupied at the date of the 
policy in suit, and so remained until the loss, which occurred 
.ome months later. But “it cannot be said that the house became 
unoccupied, because it is undisputed that it was unoccupied when 
the policy issued.” Hilton vs. Phoenix Assur. Co., 92 Me. 272, 
277, 42 Al. 412, 414. 

[7] Third. The evidence as to the actual value of the build- 
ings at the time of the loss was conflicting ; that adduced by plain- 
tiffs being considerably above the amount of the verdict, and 
that offered by defendant being as much below. We are, how- 
ever, unable to find in the verdict, viewed in the light of the 
evidence, any indication of bias, prejudice, or improper motive 
on the part of the jury. 

The entry must be motion overruled. 
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SUPREME COURT OF WISCONSIN. 


KOBIN 
vs. 


ST. PAUL FIRE & MARINE INS. CO.* 


FIRE INSURANCE—TITLE TO REAL ESTATE—EVIDENCE. 


Where insured, suing on a fire policy covering a dwelling house, de- 
scribed in the policy as insured’s dwelling house, proved posses- 
sion of the property at and prior to the issuance of the policy on 
an application representing that the building was on land owned 
by him, there was prima facie evidence of his title to the real 
estate to authorize a recovery. 


= other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. 
665.) 


FIRE INSURANCE—ACTIONS—BURDEN OF PROOF. 

An insurer relying upon insured’s false statement of loss and false 
swearing as to the amount of the loss has the burden of proving 
the falsity of the statement and false swearing, and the burden of 
proof does not shift. 

(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. 
§ 646.) 


Appeal from Circuit Court, Marathon County; A. H. Reid, 
Judge. 


Action by William Kobin against the St. Paul Fire & Marine 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


This action was brought to recover damages for a loss under 
a Wisconsin standard fire insurance policy covering a dwelling 
house and furniture and other property. A fire occurred June 
13,1910, destroying the dwelling house and part of the household 
furniture. The answer set up that the loss resulted solely by 
reason of the wrongful act and design of the plaintiff by setting 
fire with intent to destroy the property and defraud the defend- 
ant, and also fraud in preparing and presenting statement of loss 
alleged to have been sustained, and by falsely swearing respect- 
ing amount of loss. The court denied a motion for directed 
verdict, and the jury returned the following :— 

“(1) What direct loss or damage did plaintiff suffer by the 
fire in question to the personal property listed in his proofs of 
loss (Exhibit 2)? Answer: Six hundred dollars. 

(2) Did plaintiff, in his proofs of loss (Exhibit 2), knowingly 
and intentionally swear falsely touching any matter relating to 
this insurance or subject thereof? Answer: No. . 

“(3) Did plaintiff in his examination before Justice Night- 
ingale, under the policy, knowingly and intentionally swear 


* Decision rendered, Oct. 8, 1912. 137 N. W. Rep. 753. 
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falsely touching any matter relating to this insurance or the 
subject thereof? Answer: No. 

“(4) If you answer either question No. 2 or question No. 3 
‘Yes,’ then was such false swearing done with intent to mislead 
the defendant and induce it to act to its injury? Answer: e 

The defendant made the usual motions after verdict, which 
were respectively denied. Judgment was entered for the plain- 
tiff, from which this appeal was taken. 





DANIEL H. Grapy, of Portage, for Appellant. 

Joun F. Hooper, of Crandon, and C. B. Bird, of Wausau 
(Kreutzer, Bird, Rosenberry & Okoneski, of Wausau, of coun- 
sel), for Respondent. 


KERwIN, J., (after stating the facts as above). 

[1] The first error assigned is that there was no proof of 
plaintiff’s title in fee simple in the real estate upon which the 
building destroyed by fire stood. It is claimed on the part of 
the appellant that the title could not be established by oral testi- 
mony, and that the best evidence of title to real property, when 
the same is in issue, consists in such muniments of title as deeds, 
mortgages, etc., and that, unless the absence of such evidence is 
satisfactorily explained, parol evidence will not be received to 
prove title. In the instant case the plaintiff proved possession 
of the property at and prior to the time the policy was issued. 
Besides, the policy issued upon plaintiff’s house described it as 
“his two-story, shingle roof frame dwelling house,’ and was 
issued upon a written application representing that the building 
was upon land owned by the plaintiff. Proof of possession is 
sufficient prima facie evidence of title to real estate, and the 
evidence here went beyond that, and it is ample to make a prima 
facie case of title in plaintiff. Wausau Boom Co. vs. Plumer, 
35, Wis. 281; Loberg vs. Town of Amherst, 87 Wis. 634, 58 N. 
W. 1048, 41 Am. St. Rep. 69; 4 Wigmore Ev. § 2515. 

[2] Counsel for appellant attacks the answers to the second 
and third questions of the special verdict as not being supported 
by the evidence. It is true plaintiff in his evidence contradicted 
himself several times, and gave some evidence which would 
strongly indicate that he willfully swore falsely ; but, after a care- 
iul examination of all the evidence, we are not prepared to say 
that the answers of the jury to these questions should be dis- 
turbed. It appears from the record, and was so stated by the 
trial judge, that the plaintiff did not understand the English 
language well and apparently was considerably confused in an- 
swering questions under the very severe cross-examination by 
counsel for appellant. The court below and the jury were in far 
better position to judge of the credibility of the evidence of 
plaintiff than we are. After a careful examination of the record, 
the court is of opinion that the answers of the jury to the second 
and third questions of the special verdict should not be disturbed. 
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Meyer et al. vs. Home Ins. Co. et al., 127 Wis. 293 106 N. W. 
1087 ; Wunderlich et al. vs. Palatine Ins. Co., 115 Wis. 509, 92 
N. W. 264. 

[3] It is insisted in the brief of counsel for appellant, and 
also pressed in argument here, that the court committed reversible 
error in its instructions upon the burden of proof wherein it 
instructed that the burden of proof on both the falsity of state- 
ment and the fully false swearing was upon the defendant, 
and it was claimed in view of the evidence produced that the 
burden of proof was shifted. There was no error in the 
charge. The burden of proof did not shift. Winn vs. Itzel et al., 
i25 Wis. 19, 103 N. W. 220. 

There are some other detailed errors assigned which we have 
examined, but deem unnecessary to discuss. We find no prejudi- 
cial error in the record. 

The judgment is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


CLARK MILLINERY CO., Inc., 
VS. 
NATIONAL UNION FIRE INS. CO.* 


ACTION ON POLICY—TIME—DENIAL OF LIABILITY. 


Where a fire insurance company through its adjuster denied all lia- 
*bility soon after the appraisers’ award had been filed, it thereby 
waived a provision that suit should not be brought until a speci- 
fied period had elapsed after the filing of satisfactory proofs of 
loss, or an award of appraisers when appraisal has been re- 
quired. 

(For other cases, see Insurance, Cent. Dig. §§ 1543, 1551-1553; Dec. 
Dig. § 623.) 


ACTION ON POLICY—TIME. 


A clause in an insurance policy for delay of suit is inserted for the 
sole benefit of the insurer to permit time for investigation; and 
hence the insurer may waive the same by an unequivocal denial 
of liability, and this notwithstanding an agreement that the sub- 
mission and appraisement should not waive any right of either 
party. 

(For other cases, see Insurance, Cent. Dig. §§ 1548, 1551-1553; Dec. 
Dig. § 623.) 


FIRE POLICY — ACTIONS — TIME—COMMENCEMENT BY RE- 
CEIVER. 


Insured’s affairs having been placed in the hands of a receiver, he 
* Decision rendered, Oct. 3, 1912. 75 S. E. Rep. 944. 
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brought an action in insured’s name on the policy in question with- 
in the time limited therein, and, after such time had expired, be- 
came a party plaintiff to it himself as receiver. Held, that plain- 
tiff receiver was entitled to sue in the name of the corporation 
for which he was acting, and that the action did not lose its 
identity by his joining as a party plaintiff in his official capacity, 
so as to make it a new suit brought without the contract limita- 
tion period. 

(For other cases, see Insurance, Cent. Dig. §§ 1544-1556; Dec. Dig. 
§ 622.) 


CONSTRUCTION OF AWARD—UNCERTAINTY. 

Where an award of arbitrators, with reference to a loss under a 
policy, stated that the total amount of the award was $4,872.62 
and the damaged stock, it was not rendered fatally defective for 
uncertainty because the arbitrators evidently misunderstood the 
insurance company’s blank on which the award was written, and 
placed certain of the figures in the wrong column. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574. 


ACTION ON AWARD—CHANGE. 

Where an award of arbitrators allowed $4,872.62 and the damaged 
stock for loss under a policy, a verdict fixing the value of the 
damaged goods at $257 did not authorize the court to deduct that 
sum from the amount found due by the arbitrators, as such de- 
duction amounted to a change of the award. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574. 


Appeal from Superior Court, Wilson County; Justice, Judge. 


Action by the Clark Millinery Company Incorporated, against 
the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


This is an action brought in the superior court by the Millinery 
Company to recover on certain fire insurance policies issued to 
it by the defendants. The coplaintiff, F. S. Hassell, was ap- 
pointed receiver of the Millinery Company, a corporation which 
had become insolvent, and made a party to the action at his own 
request. The property destroyed by fire was a stock of mer- 
chandise, consisting chiefly of millinery and notions and store 
furniture and fixtures. The parties agreed to submit to arbi- 
tration the ascertainment of “the sound value of said property 
and the loss and damage,” and a certain method was prescribed 
for doing so. The agreement of reference to arbitrators con- 
tained what is called a “nonwaiver clause,” by which it was 
stipulated that the submission and appraisement “shall not waive 
or invalidate any rights of either party to the agreement under 
the said policy or policies, or any provisions or conditions there- 
of.” The arbitrators met and appointed an umpire, as they were 
authorized to do by the terms of the submission, and the three 
returned the following award :— 

“We, the undersigned, pursuant to the within appointment, 
do hereby certify that we have truly and conscientiously per- 
formed the duties assigned us in accordance with the foregoing 

Vol. XL{.—115. 
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stipulations, and have appraised and determined the actual cash 
value of said property on the————day of » 190—, and 
the actual loss and damages thereto by the fire which occurred 
on that day, to be as follows :— 
Sound: Loss and 
Value. Damage. 
$6,039.53 
$4,872.62 $1,166.91 
On furniture and fixtures $ 460.80 $ 178.08 

“Total amount of award, $4,872.62 and the damaged stock. 

“Witness our hands this 10th day of March, 1910. 

“Agree as to furniture and fixtures only. : 
“J. I. Thomason, 
“Q. E. Rawls, 

“Appraisers. 
“J. T. Williams, 
“Umpire.” 

The jury returned the following verdict :— 

“*(1) Has there been an appraisal and award, as provided in 
the policies, as to the amount of damages to which plaintiff is en- 
titled under the policies of insurance attached to the complaint? 
Answer: Yes (by consent). 

“(2) Did the plaintiff bring this action within less than sixty 
days from the date of the making of the award by the appraisers? 
Answer: Yes (by consent). 


“(3) Did Jordan S. Thomas, adjuster, subsequent to said 
award and while acting as representative of defendant com- 
panies, by words, acts, or conduct, deny all liability under said 
award? Answer: Yes. 

“(4) Did more than one year elapse after the date of the 
award made by the appraisers and the date that the plaintiff F. 
S. Hassell, receiver of the Clark Millinery Company, was made a 
party to this action? Answer: Yes (by consent). 

(5) In what amount are the defendants indebted unto the 
plaintiffs by reason of the said fire and under the policies of in- 
surance set forth in the complaint, and by virtue of the said 
award? Answer: Three thousand, four hundred and sixty-one 
dollars, and seventy-three cents, with interest from May 10, 
1910, on stock, and (by consent) $178.08 damage to the furni- 
ture and fixtures, with interest from May 10, 1910. 

“(6) What was the value of the insured property saved from 
the fire? Answer: $257.” 

The plaintiffs allege, in the seventh section of their complaint, 
that the fire occurred on the Ist day of January, 1910, and 
“practically destroyed the entire stock” of the Millinery Com- 
pany, and this allegation is admitted in the answer. There 
was no dispute as to the insurance and award, so far as they re- 
lated to the furniture and fixtures, and that matter is eliminated 
from the case. 
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The policies contained the following clauses :— 

“(1) The loss shall not be payable until sixty days after the 
notice, ascertainment, estimate and satisfactory proof of loss 
herein required have been received by this company, including 
an award by appraisers when appraisal has been required. 

“(2) No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until 
after full compliance by the insured of all the foregoing re- 
quirements, nor unless commenced within twelve (12) months 
next after the fire.” 

There was a judgment-upon the verdict, and the defendant 
appealed, after reserving certain exceptions, to be hereafter 
noted.. 


“Connor & Connor, of Wilson, for Appellant. 
Wooparp & HassELL, of Wilson for Appellee. 


WALKER, J. 

The defendants resist recovery upon three grounds. 

[1] First. That the action was prematurely brought. It was 
found by the jury that the company soon after the award 
was filed denied its liability thereunder, through its adjuster, and 
the finding is fully supported by the evidence. The adjuster, 
aiter examining the award, refused to allow the arbitrators to 
rearrange the figures and place them in their proper columns, 
end in reply to a request that he permit this change to be made, 
so that it might appear clearly what was intended, he said: 
“It is no good. I demand another appraisal. We are not liable 
for one cent under that award. You cannot hold us for one 
cent.” This language was a strong and unequivocal denial of 
all liability, and made inapplicable the situation for the six 
weeks’ extension of time for payment. That clause evidently 
refers to a proof of loss or an award, the validity of which 
and the correctness of the amount due thereunder are admitted. 

The agreement is that the company shall be allowed six weeks 
to pay, and not six weeks if it has refused to pay and denied 
liability. Why require plaintiff to wait six weeks to sue for 
a debt which is disputed, or, to put it in other words, to wait six 
weeks for payment, when the defendant has emphatically said 
that it will not pay at the end of the time? It was intended to be 
merely an extension of credit upon an admitted debt. And so 
are the authorities. It will be observed that the provision for an 
allowance of six weeks indulgence is the same as to proof of 
loss and the award, and we have held in Higson vs. Insurance 
Co., 152 N. C. 206, 67 S. E. 509, that a denial of liability will 
dispense with proofs of loss, and to the same effect are the 
following cases: Gerringer vs. Insurance Co., 133 N. C. 407, 
45 S. E. 773; Jordan vs. Insurance Co., 151 N. C. 341, 66 S. E. 
206; Parker vs. Insurance Co., 143 N. C. 339, 55 S. E. 717; 
Insurance Co. vs. Edmundson, 104 Va. 486, 52 S. E. 350; 19 
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Cyc. 857, § 2, and other authorities cited in Higson vs. Insurance 
Co., supra. In State Insurance Co. vs. Maackens, 38 N. J. 
Law, at page 571, the same doctrine is stated, and supported by 
the citation of many cases: “A denial of all liability on the 
policy and peremptory refusal to pay under any circumstances 
is also a waiver of the right of the company to have the 
stipulated time before any suit is commenced. Upon such denial 
of liability, and refusal to pay, an action may be commenced 
at once. Norwich & N. Y. Trans. Co. vs Western Mass. Ins. 
Co. [Fed. Cas. No. 10,363] 6 Blatchf. C. C. R. 241; s., c. 34 
Conn. 561 [Fed Cas. No. 10,363]; Allgre vs. Maryland Ins. 
Co., 6 Har. & J. [Md.] 408 [12 Am. Dec. 289]; Phillips vs. 
Protection Ins. Co., 14 Mo. 220; Baltimore Fire Ins. Co. vs. 
Loney, 20 Md. 20; A&tna Ins. Co. vs. Maguire, 51 Ill. 342; Cobb 
vs. Ins. Co., 11 Kan 93.” The court in Insurance Co. vs. Gracey, 
15 Colo. 70, 24 Pac. 577, 22 Am. St. Rep. 376, said that the 
clause was inserted to give the company an opportunity for 
making arrangements to pay the debt, and when liability is 
denied, since payment is in no event to be made, preparation 
therefor becomes a matter of no importance whatever. It there- 
fore held that the condition was waived by the denial. The 
simple way to put it is that the clause has failed of its purpose. 
‘Time was allowed upon the assumption that the company would 
act in good faith and pay the claim, and not attempt to use the 
indulgence for the mere purpose of delay. What is said in 
Insurance Co. vs. Cary, 83 Ill. 453, is still more to the point: 
“What reason can be assigned for extending to the company the 
benefit of the limitation clause in the policy as to the bringing 
of an action for a loss which its officers have decided upon full 
examination not to pay at any time nor under any circumstances? 
The time given in which to make payment of the loss was of no 
value to the company, for it did not intend to pay at all, and the 
assured was at liberty to bring her action at once.” The same 
court said, in Insurance Co. vs. Maguire, 51 Ill. 342: “The fair 
understanding of this condition of the policy seems to us to be 
that when the company agrees to pay the loss, or are undecided 
what they will do, no suit can be brought until after the expira- 
tion of sixty days from the time proof of loss is furnished, but 
it cannot apply, nor would it be just that it should, to a case where 
a company peremptorily refused to pay, as was this case.” 

[2] The cases uniformly state that the object of this clause, 
inserted for the sole benefit of the insurer, is to allow time 
for investigation in the case of the requirement as to proof of 
loss and of preparation in the case of an adjustment. Proofs 
would be of no avail when there is a denial of liability, and 
it would be unreasonable to insist upon the extension of time to 
pay a claim, a mere favor, if it did not intend to pay it. “The 
denial of liability is inconsistent with such a claim and a waiver 
of it.’ Insurance Co. vs. Gibson, 53 Ark. 494, 14, S. W. 672. 
The authorities sustaining this view are very numerous. Biddle 
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on Insurance, § 1145; 4 Joyce on Insurance, § 3211; 19 Cye. 
903 (3), and note 57; 13 Am. & Eng. Enc. (2d Ed.) 374; In- 
surance Co. vs. Hancock, 106 Tenn. 513, 62 S. E. 145, 52 L. R. 
A. 665; Massell vs. Insurance Co., 19 R. I. 569, 35 Atl. 209; 
Assurance Co. vs. Hanna, 60 Neb. 29, 82 N. W. 97; Insurance 
Co. vs. Sylvester, 25 Ind. App. 207, 57 N. E. 991; Landis vs. 
‘nsurance Co., 56 Mo. 591; Insurance Co. vs. Wickham, 110 
Ga. 129, 35 S. E. 287. The suggestion that an adjusted claim 
under a policy is analogous to a promissory note, where a mere 
denial of liability would not effect the operation of the statute 
of limitations, is fully answered in Insurance Co. vs. Wickham, 
supra, citing Brewer, J., in Cobb vs. Insurance Co., 11 Kan. 93. 
‘The nonwaiver agreement does not change the result. The de- 
nial of liability was something that occurred after the adjust- 
ment, and not during its progress. Strause vs. Insurance Co., 
128 N. C. 64, 38 S. E. 256; Dibbrell vs. Insurance Co., 110 N. C. 
193, 14 S. E. 783, 28 Am. St. Rep. 678. Besides, in this case, 
the defendant ratifies the agent’s denial of liability, and still 
insists upon it. Modlin vs. Insurance Co., 151 N. C. 35, 65 S. E. 
605. The very terms of the nonwaiver agreement confine its 
immunity and protection to things said and done while engaged 
in ascertaining and adjusting the loss, and not to anything said 
of done ex post facto. This exception, therefore, is overruled. 
[3] Second. But defendant says that, if the action was not 
hrought too soon, it was brought too late, as there is a clause 
requiring suit to be brought within twelve months next after the 
hre. The fire occurred in January, 1910, and this action was 
commenced by the Millinery Company on May 4, 1910, but at 
the time the affairs of that company had been placed in the 
hands of Mr. F. S. Hassell, as receiver, who originally brought 
this suit in the name of the corporation, which he had a cleat 
tight to do. Pell’s Revisal, §§ 1219, 1203, and 847, and notes. 
it is so held in Smathers vs. Bank, 135 N. C. 410, 47 S. E. 893 
and Davis vs. Manufacturing Co., 114 N. C. 321, 19 S. E. 371, 
23 L. R. A. 322, in which Justice Burwell, approving what was 
decided in Gray vs. Lewis, 94 N. C. 392, says: “As well because 
of the change in the system of our courts, as because of the 
statutes, the receiver may sue either in his own name or that of 
the corporation. In whatever name he may elect to bring the 
action, it is essentially a suit by the corporation, prosecuted by 
order of the court, for the collection of the assets.” And Justice 
Connor says in Smathers vs. Bank, supra, that “whatever may 
have been in the law in respect to the right of the receiver to 
prosecute actions for the recovery of the assets of the corpora- 
tion, prior to the change in our judicial system, blending legal 
and equitable jurisdiction and remedies and power into one 
tribunal and providing for one form of action, it is well settled 
that a receiver can now sue either way.” A receiver is only the 
officer of the court, its custodian, and the title to the assets re- 
mains in the original owner. He is the arm of the court to 
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collect and administer the assets, and acquires no_ beneficial 
interest in them. It is clear that he may use the name of the 
insolvent corporation, or his own, or both, at his election. High 
on receivers, §§ 209, 211. He did not change the nature of 
the suit by becoming a party to it more than one year after the 
fire. The action has not lost its identity. It is the same as it 
was in the beginning. He brought it in the name of the insol- 
vent company, and, if this had not been so and the corporation 
had itself brought it, he adopted it as his own by having himself 
made a party afterwards. But the very point as to the limitation 
has been decided in Lehigh Coal & Nav. Co. vs. Railroad, 42 
N. J. Eq. 591, 8 Atl. 648. In that case, an action at law had been 
brought in due time, against the corporation, while in the hands 
ot a receiver, for damages arising from negligence of defend- 
ant. Summons amended by substituting receiver as defendant. 
who pleaded the statute of limitations. He was enjoined by 
the court of equity from setting it up in the court of law, upon 
the ground that it was the same action and record in law, not- 
withstanding the amendment. The court said: “If, therefore, 
the proceedings were in this court for this recovery, and the pro- 
ceedings had been amended as they have been in the Supreme 
Court, this court would say that the statute is no bar, for_ it 
had not commenced to run at the time of the institution of the suit, 
although the pleadings have been very materially amended by 
striking out the name of the only defendant, and inserting the 
name of another, yet it is the same suit, a suit which was be- 
gun before the statute began to run. There is sound reason for 
this, and I think excellent authority’—citing cases. And this, 
we think, disposes of the second exception. 

Third. The defendant attacks the award upon the ground that 
its terms are conflicting and, if not, then uncertain, and it cannot, 
therefore, be enforced, and if enforceable at all, it is only partially 
so, and to the extent of holding its goods only as an award for 
$1,166.91. 

[4] The question is not only by any means free from difficulty, 
and may require us to consider carefully the nature in law of 
an award under a submission by the parties. Anciently the con- 
struction of awards often turned on nice and subtle distinctions, 
and much refinement will be found in the books of that time on 
the subject, but a more liberal and sensible method has been 
introduced, and the judges have invariably laid it down that the 
courts will intend everything to support awards, if possible, 
and will always give effect to them, if it can be done consistently 
with law, and nothing will be intended against them. 

[5] An award must be made strictly in pursuance and in 
uniformity with the submission, which must not, in its terms, 
be exceeded, and the arbitrators should regularly award as to all 
things referred to them though an award may be good as to 
part and void as to the remainder if the parts are separable, where 
the arbitrators have acted in excess of authority. Watson on 
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Arbitration and Award, marg. p. 176 (59 Law Library, 111) ; 
Stevens vs. Brown, 82 N. C. 460. It must be certain and final 
as to all matters submitted (Gibbs vs. Berry, 35 N. C. 388), and 
it will be taken to be so, unless the contrary expressly appears 
on its face, the law indulging every fair presumption in its favor, 
and not leaning to a construction which would destroy it, but 
putting one consisent sense on all the terms. Wood vs. Griffith 
(Lord Eldon) 1 Swanst. 43; Ballard vs. Mitchell, 53 N. C. 
153. 

[6] Any ambiguity in the words should be settled in the way 
which will best coincide with the apparent intention of the arbi- 
trators, and the court will, by intendment, restrain the general 
terms in an award to apply to particular words in the submission; 
so it will connect the particular thing awarded with the general 
words of the submission. Watson, supra. We have said the 
award must be certain, for the object of the parties in submitting 
their disputes to arbitration is to make an end of litigation, and 
uncertainty in it would only produce a fresh source of dispute 
Letween them. 


[7] The certainty required in an award is certainty to a com- 
mon intent (Watson, marg. p. 204; Carter vs. Sams, 20 N. C. 
321), not to a certain intent in general or in every particular. 
It is the certainty which is attained by giving to the words their 
ordinary sense, but not excluding any other meaning derived 
from fair argument or inference. Black’s Dict. p. 186. Lord 
Mansfield said that awards are now considered with greater 
latitude and less strictness than they were formerly. And it is 
right that they should be liberally construed, because they are 
made by judges of the parties’ own choosing. And this is often 
(as it is here) in cases of small consequence, where the play 
is not worth the candle. Indeed, they must have these two prop- 
erties—to be certain and final. But the certainty may be judged 
of according to a common intent, and consistent with fair and 
probable presumption. Hawkins vs. Colclonch, 1 Burr. 274-277. 


[8] While certainty is an essential of a good award and one 
of its chief characteristics, it is not necessary that it should be 
written with such technical and critical nicety that suitable ex- 
aminations and forced constructions cannot discover a doubt or 
a difficulty, or a double meaning, in any part of it. Reasonable 
certainty of meaning is sufficient, for it will be construed in a 
fair and liberal spirit and favorably, with a view to support it 
as far as a sensible interpretation will allow. Borretts vs. 
Patterson & Taylor, 1 N. C. 126, 1 Am. Dec. 576; Stevens vs. 
Brown, 82 N. C. 460. If it be expressed in such language that 
plain men, acquainted with the subject-matter, can understand it, 
that is enough, no matter how short and elliptical it is. The 
degree of uncertainty, to avoid an award, should be such as 
would avoid any other contract such as would leave the meaning 
of the arbitration wholly in doubt. Morse on Arbitration ane 
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Award, pp. 408, 409, and cases cited in notes; Osborne vs. Cal- 
vert, 83 N. C. 366. 

[9] The award generally speaks for itself, and cannot be 
altered any more than the verdict of a jury. It is not open to 
proof of any understanding or meaning of the arbitrators, dif- 
ferent from that it carries with it and warranted by its terms. 
Scott vs. Green, 89 N. C. 278. 

[10] Arbitrators need not go into particulars or assign rea- 
sons, and their duty is best discharged by a simple announcement 
ot their decision, or the result of their investigation. Patton vs. 
Baird, 42 N. C. 255. 

[11] They are not bound to decide according to law, when 
acting within the scope of their authority, being the chosen 
judges of the parties and a law unto themselves, but may award 
according to their notions of justice and without assigning any 
reason. Jones vs. Frazier, 8 N. C. 379; Leach vs. Harris, 60 
N. C. 532; Robbins vs. Killebrew, 95 N. C. 19; Ezzell vs. Lumber 
Co., 130 N. C. 205, 41 S. E. 99. They may decide upon prin- 
ciples of equity and good conscience, and make their award ex- 
zequo et bono. 3 Story, Eq. Jur. § 1454; Johnson vs. Nober, 
13 N. H. 286, 38 Am. Dec. 487. The policy of the law favors 
settlements by arbitration and, therefore leans liberally and partic- 
ularly towards them extending its favor in support of this ami- 
cable method of settlement. Robbins vs. Killebrew, supra. Parol 
evidence is competent in order to show what matters the arbi- 
trators acted on. Brown vs. Brown, 49 N. C. 123; Walker vs. 
Walker, 60 N. C. 259; Osborne vs. Calvert, supra. 

[12] With these well-settled principles kept in mind, we must 
determine whether this award is invalid for uncertainty or incon- 
sistency, or whether we can adopt the view of defendant that, 
if valid, the arbitrators have awarded only $1,166.91, to be 
paid to plaintiff. As to the last position, we think that it is 
utterly inadmissible, as the arbitrators have in so many words 
awarded the sum of $4,872.62 and the damaged stock to the 
plaintiff, and we cannot, therefore, decide that $1,166.91 is the 
amount due. If these two findings are in hopeless conflict, the 
award is void for uncertainty. Unfortunately the arbitrators 
have been a little obscure in the form of stating their conclusion. 
We have no doubt that they performed their duty intelligently 
and knew exactly what they intended to decide, but were misled 
by a lack of familiarity with insurance methods and terms, and 
by not knowing in which column of defendant’s form or blank 
to place the figures. They have unwittingly run into a mere in- 
accuracy of expression, and that is all. Where the intention 
is clear or free from reasonable doubt, we should not try to test 
an award by the strict rules of grammer, arithmetic, or book- 
keeping, but look at the instrument with favor, and take a com- 
mon-sense view of it, allowing for the deficiencies of the layman, 
or those not skilled in legal forms or methods. We may ex- 
amine the submission, in connection with the award, in order to 
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explain or construe the latter, for they naturally and legally go 
together. ‘The arbitrators were directed by it to ascertain the 
sound value of the stock in the first instance, and unless we 
adopt the amount, $4,872.62, as this value, there is nothing in 
the award to stand for it. We have seen that parol evidence may 
he heard to show what the arbitrators did: that is, what they 
acted upon, and that they kept within the terms of the sub- 
mission. ‘This they say was done by following its instructions 
and deducting the necessary items from the cost price to get 
the actual “sound value” on the day of the fire and just before 
it occurred. Brown vs. Brown, supra. The amoun& $4,872.62, 
is put in the column headed “Sound Value,” and it is very evi- 
dent that it was arrived at by deducting $1,166.91 from it, and 
the latter figures were manifestly placed in the wrong column. 
‘This is made more apparent when we consider that the arbitra- 
tors actually awarded $4,872.62 as the loss on the stock, or the 
amount due under the policies. But the award sheds still more 
light upon itself, so that we can readily and safely read its 
meaning. It must be remembered that the statement preceeding 
the actual award was an “appraisal and determination” of values 
—merely a statement of the process by which they came to their 
conclusion. The pith of the award, the final adjttdication of the 
arbitrators, is contained in the words, “Total amount of award, 
$4,872.62 and the damaged stock.” This clearly implies, to the 
exclusion of any reasonable doubt, that they regarded the loss 
as total, and included the debris with the pecuniary award, be- 
cause they decided it was worth nothing. Excluding from our 
consideration all oral testimony admitted by the court, as to 
what the arbitrators meant and as to how they awarded, we can 
call to our aid a very significant admission of the defendant in 
the pleadings to confirm our construction of the award. Plain- 
tiff alleged that the fire practically destroyed the entire stock, and 
this is admitted in the answer. If this be so, how could the 
amount of the loss be $1,160.91, only one-fourth of the sound 
value of the goods? The defendant admitted, and the arbi- 
trators found, a total loss, and for that reason added to their 
award of money, $4,872.62, “the damaged stock.” The giving 
of the stock to plaintiff is entirely inconsistent with the claim of 
defendant that the arbitrators intended to award only $1,166.91, 
or any other amount than the one they did give, to wit, $4,872.62, 
which was the sound value of the stock, the loss being practically 
total, as they and the parties thought, and the debris or damaged 
goods being worth nothing, as the arbitrators evidently decided. 
The arbitrators could not have made the award without having 
decided that the loss was total and the debris of no value, be- 
cause the insured could not fairly and equitably be entitled to 
the debris upon any other theory. This is not only a “fair and 
reasonable presumption,” but a clear implication from the terms 
of the award and its context, and such a presumption and im- 
plication may be summoned to the aid of an instrument, which, 
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without some such assistance, would have to be condemned as 
too uncertain (Watson on Arb. pp. 411 and 414), and for that 
reason incapable of enforcement. [13, 14] It is true that the 
jury have found that the damaged goods were worth $257, which 
was deducted by the court from the amount found due by the 
arbitrators; but while we think this ruling was erroneous, as 
changing the award, it was in favor of defendant, who cannot, 
therefore, complain, and, the plaintiff not having appealed, it 
must stand. We have considered the case, without reference 
to the extrinsic evidence, showing what was the intention of 
the arbitrators. 

[15] We have said it is not competent to change the award 
in any way that will change its meaning, as that appears upon 
its face, in the absence of proper allegations and proof of fraud 
or mistake. We must accept it as we find it. Scott vs. Green, 
1 Enc. of Law & Ev. p. 964. 

There is no error in the case. 

No error. 


t 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


MARQUSEE 
vs. 


HARTFORD FIRE INS. CO. (No. 232.)* 


CONTRACT WITH UNAUTHORIZED AGENT OF PROPERTY OWNER 
—RATIFICATION AFTER LOSS. 


A contract of insurance, made by one assuming without authority to 
act as agent for the owner of the property insured, may be rati- 
fied by such owner at any time before the insurer has withdrawn, 
even after the property has been destroyed by fire and he has 
knowledge of such fact. 


(For other cases, see Insurance, Cent. Dig. § 184; Dec. Dig. § 112.) 


In error to the District Court of the United States for the 
Southern District of New York. 

Action at law by Julius Marqusee against the Hartford Fire 
Insurance Company. Judgment for defendant, and_ plaintiff 
brings error. Reversed. 


Before Lacombe, Ward and Noyes, C. JJ. 


Friep & Czaxi (Frederick M. Czaki, of counsel, for Plain- 
tiff in Error. 
* Decision rendered, July 10, 1912. 198 Fed. Rep. 475. 
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Ivins, Mason, Woirr & Hocuser (T. A. Hammond, Her- 
bert D. Mason, Randolph W. Childs, and Robert L. Hoguet, of 
counsel), for Defendant in Error. 

Warp, C. J, 

March 16, 1909, one McIntosh, telephoned from his country 
place to Wilson, the agent of the Hartford Fire Insurance Com- 
pany (the defendant) at Quincy, Fla., asking him to cover the 
stock of tobacco belonging to Kline Bros. & Co. (plaintiff’s as- 
signor) at that place with insurance against fire for one year 
from March 16, 1909, for the sum of $3,500. On the same day 
Wilson wrote the policy in suit for the defendant and took it 
to the warehouse of Kline Bros. & Co. with the intention of 
delivering it to McIntosh, and, not finding him, left the policy 
there for him. March 19th the property was totally destroyed 
by fire. Within a week thereafter McIntosh tendered to the de- 
fendant’s agent the premium, which the latter refused to take; 
but the defendant did not deny liability until April 30, 1909, 
when it wrote :— 

“Messrs. Kline Bros. & Company, Quincy, Fla.—Gentlemen: 
This is to notify you that the paper which you hold, purporting 
to be a policy of insurance against loss by fire, dated March 16, 
1909, No. 985, we have just learned after diligent inquiry is 
not and never was a contract of this company. In the event 
that it shall appear we are mistaken either as to the fact or the 
law upon which this conclusion is based, we further notify you 
that this company hereby specifically denies liability under such 
policy. 

“Yours very truly, Hartford Fire Ins. Co. 
“Egleston & Prescott, General Agents.” 

The statement that the policy delivered “is not and never was a 
contract of this company” is founded upon the proposition that 
McIntosh had no authority to represent Kline Bros. & Co. when 
he ordered the insurance. A great deal of evidence on this 
subject pro and con was offered at the trial. McIntosh was a 
stockholder, had been president, and was at the time he ordered 
the insurance in possession of the warehouse and claiming to 
act as president. The circumstance that the premium had not been 
paid is immaterial, because the delivery of the policy before 
receiving it amounted to a giving of credit. Stewart vs. Insurance 
Co., 155 N. Y. 269, 49 N. E. 876, 42 L. R. A. 147. 

The trial judge directed a verdict for the defendant, apparently 
upon two grounds, which he had passed upon in a previous action 
arising out of the same fire (Kline Bros. & Co. vs. Royal Ins. 
Co. [C. C.] 192 Fed. 378) viz.: First, that McIntosh had no 
authority to make the contract for Kline Bros. & Co.; and sec- 
ond, that they could not ratify it after the fire had occurred. 

[1] No one djsputes the general principle that one may ratify 
an unauthorized contract made on his behalf and that the effect 
is the same as if he had himself originally made the contract. 
It is expressed in the Latin maxim: “Omnis ratihabitio retritra- 
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hitur et mandato equiparatur.” The very idea of ratification im- 
plies that one party has an option to ratify or not, and that he has 
this advantage over the other party, to wit: That he may hold 
the other party whether the other party wish it or not, whereas 
the other party cannot hold him if he is not willing to be held. 
The English cases go so far as to hold that one may ratify even 
after the other party has withdrawn from the contract. Boulton 
Partners vs. Lambert, 41 Chan. Div. 295; In re Tiedeman, [1889] 
2 Q. B. D. 66; In re Portuguese Consolidated Copper Mines, 
Ltd., [1890] 62 L. T. R., 88. 

It is not surprising that the trial judge refused to follow these 
cases, and it is not necessary for us to go so far in holding that 
the judgment below is erroneous. Before ratification an un- 
authorized contract is not binding, because it is not mutual. The 
party discovering the lack of authority may therefore withdraw. 
When he has done so there is nothing to ratify. What shocks 
us at first blush is that one may ratify an unauthorized contract 
after he knows that it is to his own advantage to do so bind the 
other party to his apparent disadvantage. Further reflection, 
however, causes this apparent unfairness to disappear. The other 
party, having agreed to be bound by this contract and not having 
withdrawn from it, has no ground to complain if compelled to 
perform; the original lack of authority having been cured. 

The latest English case cited fully sustained the view of the 
court below. Grover vs. Mathews, [1910] 2 K. B. 401. In it 
the plaintiffs had a policy of the defendant on their factory for 
£1,000 for 12 months from March 26, 1908. It had been effected 
through their broker, Dott, representing the defendant. March 
4, 1909, Brows wrote to Dott asking that the — policy 
be renewed. March 5th Dott sent a binder renewing it. 
March 27th the factory was destroyed by fire, and on 
that date two directors of the plaintiff company sent the pre- 
mium to Dott, who declined to accept it. The question was 
whether, assuming that a valid contract for fire insurance had 
been made through Brows with the defendant by Dott on be- 
half of the plaintiff, but without their authority, the plaintiffs 
could ratify it after the loss occurred. Hamilton, J., held that 
they could not. We cannot approve this conclusion. 

Cases arising out of policies taken out by carriers or bailees 
and maritime policies for the benefit of whom it may concern 
throw no light on the question under consideration, because in 
them the answer must be held to have insured any person whose 
interest the insured intended to cover. 

[2] We agree with the court below that the plaintiff failed to 
prove that McIntosh was authorized to contract for Kline Bros. 
& Co. If they had been sued for the premium on the policy, 
they could have successfully defended, unless the company proved 
ratification. But as in this case their assignee is claiming on the 
policy, proof of ratification lay upon him. It is true that the 
record does not show expressly whether Kline Bros. & Co. rati- 
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fied the contract before April 30th, when the defendant with- 
drew from it, although it may be inferred from the defendant’s 
letter of that date, the pleadings, the conduct of the parties, 
and the course of the trial that they had made claim on the 
policy before it. However, as the case was decided, so far as this 
question is concerned, on the ground that they could not ratify 
after the fire, we think there ought to be a new trial, at which 
the plaintiff will have an opportunity of showing, if he can, 
that they did ratify the contract before the defendant withdrew 
from it. 

The judgment is reversed. 

LacoBE, C. J. (dissenting). 

I am unable to concur with the majority of the court. It 
seems too clear for discussion that McIntosh, the old president 
of the company, had no authority—express, implied, or to be in- 
ferred—to make a contract of insurance binding on Kline Bros. 
& Co. He certainly had no such express power conferred upon 
him as president. The powers of the president as defined by 
the articles of incorporation were merely to preside at all meet- 
ings; to have supervision of the affairs of the company under the 
direction of the board of directors; to sign or countersign all 
certificates, contracts, and other instruments of the company, as 
authorized by the board of directors ; and to make reports. When 
this strictly limited delegation of authority is compared with 
the paragraph in the fourth article, quoted infra, it is manifest 
that the corporation was scrupulously careful not to give the 
president the power to effect contracts of insurance which should 
be binding on it. That paragraph reads as follows :— 

‘All purchases and sales of any kind by the company and all 
contracts or obligations of any kind which may be entered into 
shall be made by the board of directors, who, acting jointly, shall 
have the entire control and management of the affairs of the 
company, the receipt and disposal of its assets and the pay- 
ment of its obligations, and the incurring of any liabilities for 
the company.” 

Nor does the record disclose any delegation to McIntosh, by 
the board of directors, of authority to make this or any other 
binding contract. At a meeting of the incorporators held Decem- 
ber 16,1908, McIntosh, Rogers, and E. A. Kline were elected the 
board of directors. Subsequently on the same day the board 
elected McIntosh president, Kline vice-president, and Rogers 
secretary and treasurer, “to hold office until the first regular 
election of officers under the by-laws of the company and until 
their successors are chosen.” At that same meeting the board 
passed a resolution providing that McIntosh as president, for a 
period of four months from the date of the resolution, be paid 
a salary of $62.50 per month, for acting as president of the 
company and giving his time and services towards the preserva- 
tion of the assets of the company and their disposition, under 
the direction and control of the board of directors. This resolu- 
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tion reserved to the board their power to make contracts. The 
president could enter into any specific contract only when directed 
to do so by the board. The record is barren of any evidence 
tending to show that prior to the attempted making of the con- 
tract in suit he had undertaken to bind the company by making 
any contract which they had accepted. There is not a scintilla 
of proof on which plaintiff could ask a jury to infer that Mc 
Intosh was being held out to the world as a person authorized to 
make contracts beneficial to the company. 

As to ratification I am in entire accord with Judge Hand’s 
discussion of the question, and as to his conclusion that until 
after the fire “defendant had no knowledge that McIntosh had 
not bound the :plaintiff’s assignor ta pay the premium and that 
its own undertaking had, therefore, been without consideration 
from the outset.” I cannot reach the conclusion that there is 
no unfairness in the application of the doctrine of ratification to 
the case at bar. It seems to be an element of that doctrine that 
the party sought to be bound by the ratification of the con- 
tract, until then void because of lack of mutuality, should have a 
fair and equal opportunity to withdraw at any time before rati- 
fication. It certainly is a very harsh rule which would allow 
Kline Bros. & Co. to hold this policy, it may be for weeks, with- 
out ratification, able to defend against a suit for premium on the 
ground that it never made a contract, but with the privilege of 
consummating the contract by ratification as soon as a fire might 
break out. It can only be sustained on the theory that until 
ratification either side has the right to withdraw; but the in- 
surance company’s “right to withdraw” is a mere illusion, if it 
has no knowledge of the facts which would authorize it to exer- 
cise such right. The proposition is peculiarly wicked in this case, 
because of: what happened at the trial to defendant’s so-called 
“second defense.” The trial judge struck it out entirely at the 
very outset of the trial. He did so because he understood that, 
by prior decision of another judge upon a motion in reference to 
the pleadings, it had been held that the matters set up in this part 
of the answer constituted no defense. The policy contained a 
provision that :— 

“This entire policy shall be void if the insured has concealed 
* %* * any material fact or circumstance concerning this in- 
surance or the subject-matter thereof.” 

The answer set up that McIntosh, when he applied for the 
policy, concealed the fact that there were internal dissensions 
within the company. These were not merely ordinary controver- 
sies between conflicting interests. They had reached such a 
stage that one party had secured an alternative mandamus to 
secure its possession of its property, books, and papers, and the 


personal property which was the iioat of insurance at the 
point of a pistol. It is contended that these facts were material, 
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that they had an important bearing upon the subject-matter, 
indicating the presence of what is called in insurance law a 
moral risk, of the existence of which good faith required that 
an applicant should advise the party with whom he seeks to effect 
insurance. It would seem that these circumstances might reason- 
ably induce the underwriter either to decline to issue a policy or to 
charge a premium commensurate with the increased risk. 

Unadvised as to these circumstances and as to the further fact 
that McIntosh’s dealings with its agent had given it no right 
to exact payment of-a premium from Kline Bros. & Co., the in- 
surance company, it seems to me, was misled as to its right 
to withdraw before ratification, and has good ground to complain 
of the application of the doctrine of ratification. 


SUPREME COURT OF RHODE ISLAND. 


STANLEY 
vs. 
FIREMAN’S INS. CO.* 


CONTRACT—INTERESTS PROTECTED. 


A policy made in the name of a particular person will not protect the 
interest of another person, unless it contains some words which 
indicate that it is intended that such other interest be covered. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 


POLICY—INTERESTS PROTECTED. 


In an action on a policy of insurance issued to the plaintiff in his 
individual capacity, he could not show that by parol agreement 
with the agent of the insurer the policy was intended to cover 
his interest as the administrator of the estate to which the prop- 
erty belonged and also the interest of the heir at law, as it would 
be in effect the founding of a right of action on a parol variation 
of a written contract, and consequently a reformation of a con- 
tract in an action at law, a matter which is conclusively a subject 
of equitable jurisdiction. 


(For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.) 


Exceptions from Superior Court, Providence and Bristol Coun- 
ties; Willard B. Tanner, Presiding Justice. 

Action by Frank H. Stanley against the Firemen’s Insurance 
Company. From a judgment sustaining a demurrer to the plain- 
tiff’s declaration, he brings exceptions. Overruled, and case re- 
manded. 


LITTLEFIELD & Barrows, of Providence, for Plaintiff. 


* Decision rendered, Oct. 10, 1912. 84 Atl. Rep. 601. 
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MumMForp, Huppy & Emerson, of Providence (Charles C. 
Mumford, of Providence, of counsel), for Defendant. 


VINCENT, J- 

This is an action of assumpsit, brought to recover the amount 
due under a policy of insurance issued by the defendant com- 
pany to the plaintiff. The case is now before the court on ex- 
ceptions to the decision of the superior court sustaining the de- 
fendant’s demurrer to the plaintiff’s second amended declaration. 

The plaintiff’s declaration, as finally amended, contains, among 
others, the following allegations: That the plaintiff was duly 
appointed administrator upon the estate of his wife, Sarah E. 
Stanley ; that he filed his petition in the probate court, setting forth 
that the personal estate of the decedent was insufficient to pay 
debts and expenses of administration, and, praying that he, as 
adminstrator, might be authorized and empowered to take pos- 
session of her real estate, with power to lease, etc.; that he was so 
authorized and empowered, took possession of said real estate, 
and received the income thereof; that as such administrator he 
had an insurable interest in said property, and that Roger R. 
Ramsey, the father and heir at law of said Sarah E. Stanley, 
also had an insurable interest therein; that a policy was duly 
issued to, and the premium thereon paid by, the plaintiff ; that the 
policy was issued to the plaintiff in his individual name, and that 
in effecting such insurance he was acting in his capacity as ad- 
ministrator and as agent for Roger R. Ramsey the heir at law 
of Sarah E. Stanley; and that the defendant, through its agent. 
Arthur O’Leary, who negotiated said insurance and wrote said 
policy, knew and agreed that it should cover, the plaintiff's 
interest as administrator of said estate, and also the interest 
of the heir at law in said property. 

The plaintiff’s declaration is in two counts; the second count 
being the same as the first, except that it states separately the 
amount of the insurable interests of the plaintiff as administra- 
tor and the heir at law. To each of these counts the defend- 
ant demurred, assigning to each count the same grounds of de- 
murrer, as follows :— 

“(1) That said count sets forth no cause of action in behalf 
of the plaintiff in his capacity as administrator of the estate of 
Sarah E. Stanley. 

(2) That said count is double in that it alleges two causes of 
action, namely, a contract with the plaintiff in his capacity as 
administrator of the estate of Sarah E. Stanley, and a contract 
with the plaintiff as agent of the heir of Sarah E. Stanley. 

(3) Said contract sets forth a cause of action in favor of 
a certain person who is not a party to this action, namely, Jane 
A. Mills, administratrix on the estate of Roger R. Ramsey, who 
was heir at law and next of kin of Sarah E. Stanley. 

“(4) That Jane A. Mills, administratrix on the estate of Roger 
R. Ramsey, who was heir at law and next of kin of Sarah E. 
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Stanley, is not joined as a party plaintiff in this action, and is 
a necessary party thereto. 

“(5) That said count is bad, in that it founds a right of 
action upon a patrol variation of the written contract, to wit, 
upon an agreement between the defendant’s agent on the one 
part and the plaintiff on the other part, outside of and in varia- 
tion of the policy of insurance in said count mentioned. 

“(6) That said count is bad, as being in effect an attempt 
to reform a written contract in an action at law.” 

The policy in question was issued to the plaintiff in his in- 
dividual name, although he now alleges that it was, in fact, 
procured for the benefit of himself as administrator and of Roger 
R. Ramsey the sole heir at law of Sarah E. Stanley. The plain- 
tiff further alleges that the agent of the defendant who negotiated 
the contract of insurance and wrote the policy knew that said 
policy was intended to cover, and agreed that it should cover, 
the plaintiff's interest as administrator and also the interest of 
the heir at law. 

The plaintiff contends that he is entitled to offer parol testimony 
in support of these allegations, and that, upon sufficient proof of 
the alleged agreement and understanding between himself and the 
defendant’s agent, he would have the right to recover for the 
loss which he has sustained as administrator, and also for the 
loss sustained by the heir at law, notwithstanding the fact that the 
written instrument by its terms covers nothing more than the 
individual interest of the plaintiff. There can be no doubt that 
if it had been indicated in the policy that the same was issued for 
the benefit of the plaintiff as administrator and of Roger R. 
Ramsey, or even if the policy had contained some language in- 
dicating or suggesting other and distinct interests, that parol 
testimony might properly be offered to show who the parties 
were, as well as the extent of their interests. 

[1] The general rule is that a policy made in the name of a 
particular person will not protect the interest of any other person, 
unless it contains some words which indicate that it is intended 
that the interest of some other person be covered. Cooley’s 
Briefs on the Law of Ins. vol. 1, p. 787, and cases cited. In 
Higginson vs. Dall, 13 Mass. 96, the court in its opinion said: 
“The policy itself is considered to be the contract between the 
parties; and whatever proposals are made or conversations had 
between the parties prior to the subscription, they are to be con- 
sidered as waived if not inserted in the policy or contained in a 
memorandum annexed to it.” In Insurance Co. vs.-Lyman, 15 
Wall. 664, 21 L. Ed. 246, Mr. Justice Miller said: “Undoubtedly 
a valid verbal contract for insurance may be made, and when it 
is relied on, and is unembarrassed by any written contract for 
the same insurance, it can be proved, * * * as in all other 
cases where contracts may be made either by parol or in writ- 
ing. But it is also true that, when there is a written contract 
of insurance, it must have the same effect, as the adopted mode 

Vol. XLI.—116. 
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of expressing what the contract is, that it has in other classes of 
contracts, and must have the same effect in excluding parol 
testimony in its application to it that other written instruments 
have. * * * ‘To permit the plaintiffs, therefore, to prove 
by parol that the contract of insurance was actually made be- 
fore the loss occurred, though executed and delivered and paid 
for afterwards, is to contradict and vary the terms of the policy 
in a matter material to the contract, which we understand to be 
opposed to the rule on the subject in the law of Louisiana as well 
as at the common law. The doctrine is too well settled that all 
previous negotiations and statements are merged and included 
in the assent to the written instrument as expressing the agree- 
ment.” Many other authorities to the same effect might be cited, 
\ere it necessary to do so. 

Numerous authorities recognize the admissibility of parol testi- 
mony in explanation of the written instrument, when its terms 
are incomplete or ambiguous; as, for instance, where the in- 
surance is effected and the policy issued “for whom it may con- 
concern,” or for the “owners” of a vessel or cargo, parol testimony 
may be offered to show who the parties in interest, or the owners, 
are. But none of the cases cited upon the plaintiff’s brief sup- 
port his contention. None of them go to the extent of holding 
that a person who is not named in the policy, and whose existence 
is not even suggested therein can, through the aid of parol testi- 
mony, make himself a party to the contract and obtain the bene- 
fits of its provisions. Take, for example, the case of Sheppard 
vs. Peabody Insurance Co., 21 W. Va. 368, upon which the 
plaintiff appears to place great reliance. This case, when care- 
fully examined, turns out to be one in which a policy was issued 
to one John A. Sheppard, administrator on estate of Amos 
Sheppard, and the question presented to the court was whether 
or not, the estate being solvent, the administrator had an insurable 
interest therein. 

[2] We think that the introduction of parol testimony, in ac- 
cordance with the plaintiff’s contention, showing circumstances 
and verbal understandings and agreements, between the plaintiff 
and defendant’s agent, prior to the execution and delivery of the 
policy, would in effect be founding a right of action on a parol 
variation of a written contract, and would be an attempt to re- 
form a written contract in an action at law, which under the great 
weight of authority he cannot be permitted to do. If the plain- 
tiff desires to reform his contract, he must do so through a court 
of equity, and not in an action at law. 

The plaintiff’s exceptions are overruled, and the case is re- 
mitted to the superior court for further proceedings not in- 
consistent with this opinion. 





In re Robl’s Estate. 


SUPREME COURT OF CALIFORNIA. 


In re ROBL’S ESTATE. (S. F. 6,025.)* 


DESTRUCTION OF PERSONALTY PENDING ADMINISTRATION— 
RIGHT OF LEGATEE TO INSURANCE MONEY. 


Where the executrix, to whom personalty was bequeathed, procured 
a fire policy thereon, and the property was destroyed by fire dur- 
ing administration, the insurance money took the place of the 
personalty destroyed, and passed to her. 

(For other cases, see Insurance, Cent. Dig. §§ 1489-1448; Dec. Dig. 
§ 580.) 


Department 2. Appeal from Superior Court, City and County 
of San Francisco; J. V. Coffey, Judge. 

Proceedings for the distribution of the estate of Margaret 
Robi, deceased. From a decree of distribution, the parties ag- 
grieved appeal. Affirmed. 


R. F. Mocan, of San Francisco, for Appellant. 
Percy E. Towne, of San Francisco, for Respondent. 


HENSHAW, J. 
[1] 1. By this appeal it is sought to modify a decree of dis- 
tribution which gave to Catherine E. Rob! the insurance collected 


on furniture which had been specifically bequeathed to her and 
had been burned during administration. Catherine E. Robl, to 
whom the furniture had- been bequeathed, was also the exe- 
cutrix of the estate. The insurance was under a policy payable 
to the executrix, and $712.50 was collected upon the insurance 
policy.after the destruction of the furniture. Title to the furni- 
ture vested in the legatee at the death of the testatrix. There 
would be no equity in depriving the legatee of the insurance in- 
demnity, and in giving it to the estate, to which it did not belong. 
If, as implied, the executrix improperly charged insurance pre- 
miums. to the estate, that is a matter for adjustment in her 
account, but is not before this court. It is well settled, cases 
such as this, that the insurance money takes the place of the 
personal property destroyed. Wyman vs. Wyman, 26 N. Y. 253; 
Haxall vs. Shippen, 37 Va. 536, 34 Am. Dec. 745; Culbertson 
vs. Cox, 29 Minn. 309, 13 N. W. 177, 43 Am. Rep. 204; Parry 
vs. Ashley, 3 Simons, 97; Durant vs. Friend, 11 Eng. Law & 

[2] 2. Under the assertion that the executrix was “speculat- 
ing” with the property of the estate, it is contended that the 
court erred in allowing her commissions on the sale of real estate ; 
the fact, being that, because of the great conflagration of 1906, 
the real property was sold thereafter for a less price than could 
have been obtained before. The language of the will provided 


* Decision rendered, Sept. 26, 1912. 127 Pac. Rep. 55. 
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that the property “may be sold when a fair price may be ob- 
tained therefor satisfactory to all.” The executrix herself was 
co-owner of the property in question. She exercised the same 
judgment and adopted the same policy with respect to the estate's 
interest in the property as she did toward her own. Her two 
brothers, who were co-owners with her and the estate in the 
property, coincided with her views. It is shown that the exe- 
cutrix acted with fidelity, and with that degree of prudence and 
diligence which one of ordinary judgment would be expected to 
bestow upon his own affairs of like nature. Indeed, more than 
this, it is shown that it was the very judgment which she did 
exercise in her own affairs of the same nature, and this fills the 
requirement of an executor’s duty. In re Moore, 96 Cal. 522, 
31 Pac. 584. 

The decree appealed from is therefore affirmed. 

We concur: Melvin, J.; Lorigan, J. 


— ~~~ GOo@ 


SUPREME COURT OF NEBRASKA. 


CRITES 


vs 


CAPITAL FIRE INS. CO. OF LINCOLN. (No. 16,728.)* 


FALSE REPRESENTATIONS—BURDEN OF PROOF. 


Where an insurance company relies as a defense upon false repre- 
sentations made in answers to questions in an. application for 
insurance, it has the burden to plead and prove that the answers 
were made as written in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. 
§ 646.) 


PAYMENT OF PREMIUM NOTE—EVIDENCE. 


An insurance contract provided in substance that if default be made 
in payment of the note given for the premium the insurance 
should cease. The note was made payable at the office of de- 
fendant company in Lincoln. Prior to its maturity it was sent to 
a bank at Bloomington for collection. The maker went to the 
bank at its customary hour for opening on the day of maturity, 
prepared to pay the note, and waited for nearly half an hour. 
No one appearing, he went to his work. The property was burned 
between 10 and 11 o’clock that night. Held, that having used due 
diligence in attempting to pay the note at the place selected by the 
insurance company, and the day not having expired when the 
property burned, the liability of the insurance company upon the 
policy continued in force. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 


* Decision rendered, Sept. 28, 1912. 137 N. W. Rep. 847. Syllabus 
by the Court. 
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Appeal from District Court, Franklin County ; Dungan, Judge. 

Action by George Crites against the Capital Fire Insurance 
Company of Lincoln. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


G. W. Berce, of Lincoln, for Appellant. 

W. C. Dorsey, of Bloomington, for Appellee. 

LETTON, J. 

This is an action to recover upon a policy of insurance for 
the loss by fire of a threshing machine outfit. Plaintiff recovered, 
and defendant appeals. 

The defenses relied upon are false representations with regard 
‘to the age of the threshing machine, and failure to pay the note 
given for the premium when due. The policy provided that in 
case “any part of the premium on this policy shall not be fully 
paid when due this policy shall be void,’ and the premium note 
recited: “It is hereby agreed that the company shall not be liable 
for any loss or damage that may occur to the property insured 
while this note or any part thereof shall be overdue and unpaid.” 
The promissory note was made payable at the office of defend- 
ant company in the city of Lincoln. It was sent for collection 
to the Republican Valley Bank at Bloomington, Neb. A few 
days before its maturity Mr. Crites was told by the cashier that 
that bank held it for collection. It is shown that the customary 
hours in Bloomington at that time of the year are from 8 o’clock 
in the morning until 5 o’clock in the afternoon. 

[2] The evidence tends to prove that on September Ist, the 
day of maturity, Mr. Crites went to the bank a few minutes be- 
fore 8 o’clock with the money to pay the note and remained there 
waiting for the bank to open until nearly half past eight, when 
he was compelled to leave in order to complete a job of thresh- 
ing. The machine burned between 10 and 11 o’clock that night. 
He paid the note the next morning. The cashier of the bank 
testified that he usually opened the bank at 8 o’clock, and that on 
account of that being the first day of the month and of the fact 
that he intended to leave town that evening his opinion is that he 
probably was there at 8 o'clock; but he practically admits that 
he has no distinct recollection of the day and that he might have 
been late. Defendant waived payment at the proper place by 
sending the note to Bloomington before it was due. It made 
no demand or presentment for payment on that day, either at its 
office in Lincoln, where the note was payable, or in person on 
the maker. The memorandum written at one end of the paper 
on which the note is printed: “Send note for collection to Re- 
publican Valley Bank, Post Office, Bloomington’”—cannot alter 
the legal effect of the instrument itself, more especially when it 
is not established that this was on the paper when signed. More- 
over, the note not being payable at a bank, the whole day was 
available in which to make payment. Hipp vs. Fidelity Mutual 
Life Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. A. (N. S.) 
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319; 7 Cyc. 842. Plaintiff used reasonable diligence in endeavor- 
ing to pay the note on the day it was due, and, the fire having 
occurred before the day ended and before presentment, the policy 
was still in force. Blackerby vs. Continental Ins. Co., 83 Ky. 574. 

The answer pleads “that on the first day of July, 1908, the 
plaintiff herein made a statement in writing to the defendant 
company in which he represented that the threshing machine he 
wished the defendant company to insure, he himself had pur- 
chased only three years before said application was signed, and 
was, as a matter of fact, only three years old,” and further sets 
forth “that as a matter of fact said threshing machine was not 
three years old, and that (as) a matter of fact said threshing 
machine was old and worthless.” The application contains the 
truth and in fact the plaintiff purchased the same as a second- 
hand machine, and said machine at the time plaintiff signed said 
application and when this defendant issued said policy was more 
than seven years old, and the same was purchased by the plaintiff 
as a second-hand machine and when it was already old and worn- 
out, that as a matter of fact said machine was not of the value 
or condition represented by the plaintiff, but as a threshing 
machine was old and worthless.” The application contains the 
following questions and answers: “When did you purchase 
the above-described property? June, 1906. Was it new when 
purchased by you? Yes.” The agent who wrote the application 
did not testify. Plaintiff denies making the answers as written 
and testifies that he was only asked by the agent how long he 
had run the machine. Moreover, there is no proof in the record 
that plaintiff had any knowledge that the company would not 
insure machines used more than a certain number of years, so 
the materiality of this question and answer as a representation 
is perhaps questionable. 

[1] It is a question of fact for the jury, and in this case since 
a jury was waived it was for the trial court, to determine whether 
false representations were made in order to induce the insurance 
company to enter into the insurance contract. We have held 
that the burden is on an insurance company both as to pleading 
and as to proof to establish that written answers made to ques- 
tions in an application for insurance were made as written. A*tna 
Ins. Co. vs. Simmons, 49 Neb. 811, 69 N. W. 125; Kettenbach 
vs. Omaha Life Ass’n, 49 Neb. 842, 69 N. W. 135. See, also, 
Fidelity Mutual Fire Ins. Co. vs. Lowe, 4 Neb. (Unof.) 159, 93 
N. W. 749, and cases cited. This issue was determined against 
the defendant by the trial court, and the evidence supports the 
finding. Under the failure of proof on the part of defendant on 
this point the question as to whether the amendment to the reply 
- was properly made is of no moment. The third assignment of 
error is that the court erred in excluding evidence material to 
defendant’s case. The questions objected to were propounded 
to the secretary of the defendant company and had reference to 
the rules of the company as to amount of insurance upon a 
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machine being determined by the number of years it had been 
used, and whether the company could have insured the machine 
if it had been five years old. There is no proof that the plaintiff 
had any knowledge as to these limitations or rules, and hence this 
evidence was not material or relevant. 

We find no prejudicial error in the record. The evidence sus- 
tains the judgment of the trial court, which is therefore affirmed. 


——_—_—o+@— 


COURT OF APPEALS OF KENTUCKY. 


KENTUCKY GROWERS’ INS. CO. 


vs. 


LOGAN et al.* 


FIRE POLICIES—ADDITIONAL INSURANCE—AUTHORITY OF 
AGENT. 


Generally assurance to insured under a fire policy that he may carry 
additional insurance, notwithstanding a clause in the policy to the 
contrary, given by the agent who solicits the insurance, receives 
the premium, and delivers the policy, binds insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


FIRE POLICIES—ADDITIONAL INSURANCE—AUTHORITY OF 


AGENT. 

This rule extends to mutual companies existing under Ky. St. § 702 
et seq. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


MUTUAL INSURANCE—RELATIONS BETWEEN PARTIES. 


One’s rights and liabilities as a member of a mutual insurance com- 
pany existing under Ky. St. § 702 et seq., are determined by the 
by-laws of the company and such statutes; but his status as in- 
sured under a policy is the same as under an ordinary contract 
of insurance. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


MUTUAL INSURANCE COMPANIES—POWERS OF OFFICERS AND 
AGENTS. 


The officers and agents of a mutual insurance company existing under 
Ky. St. § 702 et seq., have the same general powers in conducting 
the company’s insurance business as have the corresponding of- 
ficers and agents in stock companies. 


(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


Appeal from Circuit Court, Lincoln County. 

Action by H. H. Logan and another against Kentucky Growers’ 
Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


* Decision rendered, Sept. 25, 1912. 149 S. W. Rep. 922. 
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J. W. Acorn and K. S. ALcorn, both of Stanford, for Ap- 
pellant. 

GrorGeE D. FLorRENCE and P. M. McRopserts, both of Stanford, 
for Appellees. 

WINN, 

[1] In August, 1908, appellant company issued to H. H. Logan, 
an appellee, a $2,000 fire and tornado policy on his boarding 
house. Later Logan obtained $1,200 additional insurance in 
another company. The building burned. Appellant defended 
Logan’s suit on its policy, saying that it had no knowledge of, 
and had given no consent for, the additional insurance; and that 
its own policy by its terms was therefore void. The testimony 
developed that when Logan made his application, and afterward, 
Middleton, appellant’s agent, told him that he could take out 
additional insurance, and that when the alterations and repairs 
then being made on the building were complete he would need 
and should take more insurance. The general rule is that such 
an assurance, consent, or representation by the agent who solicits 
the insurance, takes the application, receives the premium, and 
delivers, the policy, as did Middleton, is binding upon his company, 
in the assured’s ignorance of any limitation of the agent’s powers ; 
and that such an assurance, agreement, or consent by the agent, 
or the bringing home of knowledge to the agent, may be done 
in parol, and need not be in writing. Phoenix Insurance Co. vs. 
Spiers & Thomas, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254, 
and many other cases. 

| 2-4] Appellant says, however, that this rule does not apply to 
it, because it was purely a mutual company under sections 702 
et seq. of the Kentucky statutes; that by insuring in, Logan be- 
came a member of, it; that, being a member of it, he was bound 
to know the limitations upon Middleton's powers, and was hound 
by the provision of the company’s by-laws that any agreement 
waiving any condition of the policy should be indorsed upon the 
policy in writing. There is respectable authority to this effect; 
but it was not so held in the case of Rogers vs. Mutual Aid As- 
sociation, 106 Ky. 371, 50 S. W. 543, 20 Ky. Law Rep. 1925, an 
action between a “member” of a mutual. company and the com- 
pany, where the doctrine of Phoenix Ins. Co. vs. Spiers & 
Thomas, supra, was expressly applied. While the insured was 
a member of the company, he at the same time occupied another 
entirely distinct and independent relation to it. His rights and 
liabilities as a member are to be ascertained from the by-laws of 
the company and the status controlling it. His rights as a policy- 
holder are to be determined by his contract of insurance, and 
the interrelation between the company and him, as insurer and 
insured, as in other contracts of insurance. The officers and 
agents of a mutual company have the same general powers in 
conducting the company’s insurance business as have the corres- 
ponding officers and agents in stock companies. Such a com- 
pany can waive its by-laws or its policy provisions like any other 
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company; and there is no reason why its parol contract, or its 
consent to a thing, or its acquisition of knowledge of a thing, 
through its agent, should not be just as valid and just as binding 
as in the case of a stock company. Here the agent who solicited 
the insurance took the application, delivered the policy, and re- 
ceived the premium, knew all about and agreed to the additional 
insurance, just as under the rule declared in the Phoenix Ins. Co. 
Case, supra. The insured here was at arm’s length in effecting 
his insurance; and it would be unjust to apply to him in his re- 
lation as insurer any rule different from that generally applying 
to the insuring citizens of the commonwealth. 
Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


ANDERSON 
vs. 


QUICK. (S. F. 5,889.)* 


BUILDING CONTRACTS—DESTRUCTION OF PROPERTY—RIGHT 
OF CONTRACTOR TO SHARE IN PROCEEDS OF OWNER’S IN- 
SURANCE. 

A contractor engaged in the building of a house destroyed by fire 
and earthquake cannot share in the proceeds of insurance taken 
out by the owner. 


(For other cases, see Insurance, Cent. Dig. §§ 1439-1443; Dec. Dig. 
§ 580.) 


Department 1. Appeal from Superior Court, City and County 
of San Francisco; T. J. Lennon and J. J. Van Nostrand, Judges. 

Action by W. B. Anderson against Mary A. P. Quick, ad- 
ministratrix of the estate of J. W. Quick. From a judgment for 
defendant and an order denying a new trial, plaintiff appeals. 
Affirmed. 


AMES & MANNING, of San Francisco, for Appellant. 
CHARLES W. SLACK, of San Francisco, for Respondent. 


: Stoss, J. 

‘On November 3, 1905, the parties entered into a contract 
whereby the plaintiff, as contractor, agreed to construct for the 
defendant, as owner, a seven-story brick building upon a lot 
fronting on Seventh street, in the city and county of San Fran- 





* Decision rendered, Sept. 6, 1912. Rehearing denied, Oct. 5, 1912. 
126 Fed. Rep. 871. 
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cisco. The contract price was $45,927, payable in installments, as 
the work progressed. 

Construction was commenced, and continued until April 18, 
1906, when the earthquake and fire which occurred on that day 
partially destroyed the work done and the materials furnished by 
plaintiff under the contract. There had then been paid to plain- 
tiff the first installment, amounting to $3,049. No further pay- 
ment had become due. Work was never thereafter resumed 
under the contract. 

In this action, brought to recover damages, the plaintiff, after 
setting forth the provisions of the contract, alleged that he had 
up to April 18, 1906, expended $14,694.55 for work and materials 
furnished, that after April 18, 1906, he was ready, able, and will- 
ing to proceed with performance of his contract, but that defend- 
ant refused to permit him to so proceed, and prevented him from 
performing any of the work required to be performed by him 
under the terms of said contract. Damage in the sum of $14,- 
694.55, together with the further sum of $6,500 for loss of prof- 
its, is alleged to have resulted. The answer denied all of these 
allegations except those relating to the making of the contract 
and its terms. The court found that, in the performance of 
work under the contract, the plaintiff had expended $13,279.43. 
It found that after the 18th day of April, 1906, the plaintiff was 
not ready, or able, or willing to proceed with the performance 
of the work or the furnishing of materials under the contract; 
that defendant did not refuse to permit him to proceed, nor did 
the defendant prevent the plaintiff from performing his contract. 
There is also a finding that plaintiff has not been damaged in 
any sum. Judgment in favor of the defendant followed. Plain- 
tiff appeals from the judgment and from an order denying his 
motion for a new trial. 

[1] In order to overthrow the judgment, the appellant attacks, 
as supported by the evidence, the findings that defendant did not 
refuse to permit him to proceed, and did not prevent him from 
performing. Unless this attack be well founded, the plaintiff ob- 
viously can have no right of recovery. The contract for the con- 
struction of the building provided that payments should be made 
only when specified portions of the work had been done. In- 
asmuch as the plaintiff had not performed to a point entitling 
him to receive more than the first payment (which he had in fact 
received), he could claim nothing additional without showing 
that the defendant had wrongfully prevented further perform- 
ance. 

[2] On the issue of prevention, the record unquestionably con- 
tains evidence sufficient to support the finding of the court, unless 
the appellant be right in the construction which he seeks to put 
upon section “Twelfth” of the contract. That paragraph reads 
as follows: “Twelfth. In case said work herein provided for 
should before completion, be wholly destroyed by fire, defective 
soil, earthquake or other act of God which the contractor could 
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not have reasonably foreseen and provided for, then the loss 
occasioned thereby shall be sustained by the owner to the extent 
that he has paid installments thereon, or that may be due under 
the fifth clause of this contract; and the loss occasioned thereby 
and to be sustained by the contractor, shall be for the uncom- 
pleted portion of said work upon which he may be engaged at 
the time of the loss, and for which no payment is yet due under 
said fifth clause of this contract. 

“In the event of a partial destruction of said work by any of 
the causes above named, then the loss to be sustained by the 
owner shall be in the proportion that the amounts of installments 
paid or due bears to the total amount of work done and materials 
furnished, estimated according to said contract price, and the 
balance of said loss to be sustained by the contractor.” 

It appears that on July 24, 1906, the plaintiff addressed to the 
defendant a letter in which, after calling attention to the last 
paragraph of the section just quoted, he requested the defendant 
to fix a time before August 1, 1906, when he, the plaintiff, might 
meet the said defendant, “and adjust the losses on this building, 
as provided in the foregoing paragraph of the contract.” No 
time for such meeting was fixed by the defendant. 

The contention of the appellant is that, under the second para- 
graph of section “Twelfth,” it became incumbent upon the parties, 
before further work could proceed, to meet and agree upon the 
extent of the injury to the building and the loss occasioned there- 
by. Since plaintiff sought to bring about such meeting, and the 
defendant did not comply with his request to fix a time, the said 
defendant, it is argued, thereby made it impossible for the plain- 
tiff to go on with the construction of the building. But the 
difficulty with this argument is that it requires us to read into 
the agreement a provision which is not contained therein, either 
in express language or by necessary implication. The twelfth 
clause certainly does not declare in terms that the parties shall 
agree upon the amount of the loss to be borne by the owner and 
the contractor, respectively, in the event of a total or partial de- 
struction of the work before completion. All that it does is to 
provide the basis upon which the losses shall be apportioned. It 
must be conceded that a term or condition, although not expressed 
in a contract, may be implied, but this will be done only where 
the implication is necessary in order to effect the purpose and 
intent of the agreement. We see no reason why a prior adjust- 
ment of the loss was necessary to enable the contractor to pro- 
ceed. The plaintiff was at perfect liberty to go on without such 
adjustment. Upon reaching a point where a payment was due 
him, he could have demanded of the defendant such amount as 
he could show to be due under the contract. 

The two paragraphs of section “Twelfth,” both relating to the 
subject of destruction of work done, are to be read together. 
It is not claimed that the first paragraph contemplates the ad- 
justment of loss before proceeding, nor, a fortiori, the payment 
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by the owner to the contractor of the proportion of the loss 
chargeable to him. The owner is to sustain a part of the loss, 
and this he does when, upon the restoration of the building to a 
point where an installment becomes due, he is required to make 
duplicate payment of an installment already paid, or due and 
unpaid before the loss. There is no necessity for interpolating 
into the first paragraph any condition requiring adjustment or 
payment of loss before proceeding, and the second paragraph 
contains nothing which would require or justify a different con- 
struction. 

[3] What we have said disposes of all the points made by ap- 
pellant, with the exception of the suggestion that the result of the 
judgment appealed from is to make the defendant an actual 
gainer by reason of the partial destruction of the work. In so 
far as this conclusion rests upon the fact that the defendant col- 
lected insurance money, it may be said that this is a matter wholly 
between the defendant and the insurers, and in no way a con- 
cern of the plaintiff. The plaintiff could have protected his in- 
terest by insurance. Not having done so, he is not entitled to 
share in the proceeds of the insurance taken out by the owner. 

If defendant benefited by the salvage on the building, such 
benefit came to him solely because the plaintiff failed to go on 
with the performance of his contract. Furthermore, there was 
no issue on this point, and we cannot know whether, in fact, the 
loss which defendant may have sustained through plaintiff's 
failure to complete his contract did not exceed the supposed gain 
in salvage. 

In any aspect, the plaintiff, having failed to establish the neces- 
sary allegation that performance by him was prevented by the 
act of the defendant, cannot recover. 

The judgment and the order denying a new trial are affirmed. 

We concur: Shaw, J.; Angellotti, J. 
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SUPREME COURT OF OKLAHOMA. 


DES MOINES INS. CO. OF DES MOINES, IOWA, 


US. 
MOON.* 


CONSTRUCTION OF POLICY—UNCONDITIONAL AND SOLE OWN- 
ERSHIP. 

The holder of the naked legal title to property, without any bene- 
ficial use or interest therein, has not the unconditional and sole 
ownership of the property, within the meaning of a. provision 
of a policy of fire insurance providing that the entire policy shall 
be void if the interest of the insured be other than unconditional 
and sole ownership of the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 
282.) 


CONDITIONS—WAIVER BY AGENT—VALIDITY. 

A provision of a policy of fire insurance executed in the Indian Ter- 
ritory before the admission of the state, which provided’ that 
“this entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if .the 
interest of the insured be other than unconditional and sole 
ownership, * * *” was not waived by reason of the fact that 
the agent, countersigning said policy, had knowledge at: the time 
the policy was issued that the insured did not have unconditional 
and sole ownership, or by the act of the agent thereafter. indors- 
ing upon the policy a vacancy permit, where the policy provided 
that no officer, agent, or representative of the company shall have 
power to waive any provision or condition of the policy, unless 
such waiver, if any, shall be written upon or attached to the 
policy. i 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 
378.) 


Williams, J., dissenting. 


Error from Bryan County Court; Chas. A. Phillips, Judge. 

Action by W. J. Moon against the Des Moines Insurance Com- 
pany of Des Moines, Iowa. Judgment for plaintiff, and defend- 
ant brings error. Reversed and remanded. 


Reap & REap, of Des Moines, Iowa, and UrrerBAck & Hay, ES, 
of Durant, for Plaintiff in Error. 

CHARLES E. McPuerson, CHarytEs P. Apporr, and CHARLES 
B. Cocuran, all of Durant, for Defendant in Error. 


Hayes, J. 
Defendant in error brought this action in the court below to 
recover on an insurance policy issued by plaintiff in error to ‘one 
Sol J. Homer, which, after destruction of the property insured, 
was assigned by Homer to defendant in error. Several questions 


* Decision rendered. Sept. 11, 1912. 126 Pac. Rep. 753. Syllabus, 
by the Court. 
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of law are presented by plaintiff in error’s assignments, but the 
only questions that we need consider and determine are, first, the 
effect of certain conditions and stipulations in the policy; and, 
second, whether such conditions and stipulations were waived 
by the plaintiff in error. 

The cause was tried to the court without a jury, whose finding 
of fact and judgment were for defendant in error, plaintiff be- 
low. The evidence bearing upon the question we shall consider 
is without substantial conflict. The policy of insurance was is- 
sued and countersigned by the local agent of the company at 
Caddo, Indian Territory, on the tenth day of June, 1907, which 
was before the admission of the state into the Union. A vacancy 
permit was indorsed upon the policy on the fifth day of Decem- 
ber, 1907. On the next day (December 6th) the property in- 
sured, which was a one-story frame building, was destroyed by 
fire. On the tenth day of January, 1908, the policy sued upon was 
assigned by Sol J. Homer, the insured therein, to defendant in 
error. The policy contains, among the many other stipulations 
usually found in the standard fire insurance policy, the following 
stipulation or condition: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be 
void * * * if the interest of the insured be other than un- 
conditional and sole ownership; or if the subject of insurance 
be a building on ground not owned by the insured in fee simple. 
*x: * *)? 

Another stipulation provides: “No officer, agent, or other rep- 
resentative of this company shall have power to waive any pro- 
vision or condition of this policy except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no officer, 
agent, or representative shall have such power or be deemed or 
held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto. * * *” 

The property insured, together with the land upon which it 
stood, was purchased by Sol J. Homer, as agent of defendant 
in error, for defendant in error at an execution sale, and a deed 
was executed to Sol J. Homer, conveying the title thereto. 

[1] While the record title at the time the policy was issued, 
and at the time of the fire, stood in Homer’s name, he in fact 
had no interest in the property, other than as holder of the naked 
legal title for the benefit of defendant in error, who was the real 
owner. These facts plainly constitute a violation of the fore- 
going provisions of the policy that the interest of the insured is 
and shall be an “unconditional and sole ownership.” The effect 
of this clause in the policy is to require that the title of insured 
shall be the actual and substantial ownership, rather than the 
strictly legal title; that his interest must be of such nature that 
he will sustain the whole loss, if the property is destroyed. 
Cooley’s Briefs on Law of Ins. vol. 2, p. 1369 Homer never 
had any interest in the property or title thereto, except as the 
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holder of the legal title as trustee for defendant in error, who 
could at any time have compelled a conveyance thereof by Homer 
to him. In Arkansas Insurance Co. vs. Cox, 21 Okl. 873, 98 Pac. 
552, 20 L. R. A. (N. S.) 775, 129 Am. St. Rep. 808, it was held 
that a vendee of land occupying same under an executory contract 
of purchase, on which he had paid a portion of the purchase 
price, and upon which he had made improvements, is an uncon- 
ditional and sole owner in fee simple of the equitable title, and 
had such an interest in the property as to comply with the con- 
ditions of a policy providing that the same should be void “if 
the interest of the insured be other than unconditional and sole 
ownership, both legal and equitable.” If defendant in error had 
taken out a policy of insurance upon this property before its 
destruction, containing the same clause here under consideration, 
it could not be questioned, under the authorities, that he has 
such an ownership in the property as meets the requirements of 
sole and unconditional ownership; but it is impossible for defend- 
ant in error and Homer each to have the sole and unconditional 
ownership of the property at the time of the issuance of the 
policy. That the holder of a naked legal title to property, with- 
out any beneficial use or interest therein, has not the uncondi- 
tional and sole ownership, within the meaning of this and similar 
provisions of insurance policies, is, so far as we have been able 
to examine the cases, the doctrine of all the authorities, among 
which are the following: Clay Fire & Marine Ins. Co. vs. Huron 
Salt & Lumber Mfg. Co., 31 Mich. 346; Martin vs. State Ins. 
Co., 44 N. J. Law, 485, 43 Am. Rep. 397; Garver vs. Hawk- 
eye Ins. Co.,.69 Iowa, 202, 28 N. W. 555. 

[2] The local agent of the company, who countersigned and 
issued the policy, had knowledge at the time of the condition of 
the title, and it is insisted by defendant in error that such knowl- 
edge constitutes a waiver of the provisions of the policy avoiding 
it for lack of sole and unconditional ownership in the insured; 
but this question has heretofore been determined by this court 
against the contention of defendant in error. Phcenix Insurance 
Co. vs. Ceaphus, 29 Okl. 608, 119 Pac. 583; State Mutual Ins. 
Co. vs. Craig, 27 Okl. 90, 111 Pac. 325; Sullivan vs. Mercantile 
Towns Mut. Ins. Co., 20 Okl. 460, 94 Pac. 676, 129 Am. St. 
Rep. 761. 

In all of the foregoing cases, there was a clause in the insur- 
ance policy prohibiting the agent and officers of the company 
from waiving any of the provisions or conditions of the policy, 
except by written indorsement thereon; and this court held that 
where such contracts were executed before the admission of the 
state into the Union it would be bound by and follow the rule 
announced by the Supreme Court of the United States in North- 
ern Assurance Co. vs. Grand View Building Ass’n, 183 U. S. 
308, 22 Sup. Ct. 133, 46 L. Ed. 213, which holds that a stipula- 
tion requiring waivers to be made only by written indorsement 
upon the policy applies to conditions existing and within the 
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knowledge of the agent at the inception of the contract, as well as 
the conditions arising subsequent to its execution. Phoenix Ins. 
Co. vs. Ceaphus, supra, is squarely in point. In that case, as in 
this, the policy was executed before the admission of the state, 
and the loss occurred afterwards. ‘The policy in that case con- 
tained the provisions here under consideration. It covered a 
building, not located upon land owned by the insured at any 
time prior to its destruction, but upon land belonging to his wife. 
The insured attempted to establish a waiver of the conditions of 
the policy by showing that he informed the agent of such fact at 
the time he came to inspect the risk and before the policy was 
written, but it was held that such fact, by reason of the provi- 
sions of the policy limiting the power of the agent, did not con- 
stitute a waiver of its provisions rendering the policy void if 
the building was on ground not owned by the insured in fee 
simple. In all of the foregoing cases, the court has limited the 
application of this doctrine to cases arising on contracts executed 
before the admission of the state, during which time the rule 
of the Supreme Court of the United States in the Northern As- 
surance Company Case was the law in this jurisdiction. In 
Western National Ins. Co. vs. Marsh, 125 Pac. 1094, recently 
decided, but not yet officially reported, in an opinion by Mr. 
Commissioner Ames, this court refused to follow the rule of the 
Northern Assurance Company Case in cases arising on contracts 
of insurance executed since the admission of the state, and, as to 
such contracts, adopted the rule, supported by the overwhelming 
weight of authority of the state courts, holding that, where the 
local agent has the power to accept a risk and deliver a policy of 
insurance, is advised and has full knowledge, at the time of the 
delivery of the policy, that certain conditions of the policy, which 
may be waived, are violated, such policy is binding upon the com- 
pany, notwithstanding the fact that it contains a provision that 
none of the company’s officers or agents can waive any of its 
provisions, except in writing, indorsed upon the policy. This 
case, unanimously concurred in by the members of the court, 
settles the rule in this jurisdiction as to contracts of insurance 
written after the admission of the state; but it has no application 
to the contract involved in the instant case. 

It is next contended that because the local agent, at the time 
he indorsed the vacancy permit upon the policy, had knowledge 
of the condition of the title, the provision of the policy making 
it essential for the liability of the company thereunder that the 
insured shall have an unconditional and sole ownership in the 
property insured was waived; but if the knowledge of the agent 
of the condition of the title at the inspection of the contract can- 
not, on account of the limitations of his power contained in the 
policy, operate to waive the provisions of the policy relative to 
the title, no reason appears to us upon which defendant in error’s 
second contention as to waiver can be sustained. One of the 
provisions of the policy which may be modified by agreement in- 
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dorsed thereon is that the policy shall be void if the building be 
or become vacant and unoccupied, and so remains, for ten days. 
Insured attempted to comply with this provision of the policy 
upon the building’s becoming vacant by having indorsed thereon 
a modification of the provision, whereby the company consents 
that the building may remain vacant for a period not exceeding 
sixty days, upon the consideration that the company’s liability 
and the amount of insurance under the policy shall be reduced 
to two-thirds of the amount as originally written, and to remain 
while the permit is in force. This modification of the policy the 
agent had authority to make by the express terms of the policy, 
when made in the manner it was made, to wit, by a written in- 
dorsement upon the policy. But, before this act of the agent took 
place, the insured had accepted and received his policy, by the 
terms of which the powers of the agent are defined, and the in- 
sured is charged with knowledge or notice of the limitations the 
policy imposes upon the agent’s power. One of these limitations 
is that he cannot waive the provisions of the policy as to the 
ownership of the property, unless it be by an agreement indorsed 
upon or added to the policy. One reason advanced by many 
of the courts for sustaining oral waivers at the inception of the 
contract because of the agent’s knowledge of the violation of its 
provisions is that the insured has not received his contract, does 
not know its provisions, and has no notice of the limitations of 
the power of the agent; but this reason cannot apply to the 
second contention of defendant in error. At the time he sought 
to have one of the provisions of his policy modified in the man- 
ner the policy provided, he knew that another condition of his 
policy was violated; that by the terms of said policy it had not 
been waived; and that under the terms of the policy it could not 
be waived by the agent, except in the manner specified by the 
policy. He never attempted to secure a modification of the con- 
tract, with respect to such provision, in the manner authorized 
by the policy. 

After discussing the doctrine, supported by the decisions from 
the greater number of the state courts, to the effect that re- 
strictions in a policy on the power of agents with respect to 
waiver does not apply to those conditions which relate to the 
inception of the contract, in Cooley’s Briefs on the Law of In- 
surance, at page 2513, it is said: “The rule stated thus far in 
reference to waivers of conditions precedent will not generally 
apply where the waiver relied on is, one that has taken place 
subsequent to the delivery and acceptance of a policy, as the 
insured is then presumed to have knowledge of the restrictions, 
and will be bound thereby. He cannot then rely on a waiver 
by an agent, contrary to the limitations expressed in the policy, 
unless it appears that agent’s authority has been enlarged.” See, 
also, Northern Assurance Co. vs. Grand View Building Asso- 
ciation, supra; Moore et al. vs. H. F. Ins. Co., 141 N. Y. 219, 
36 N. E. 191; Quinlan vs. P. W. Ins. Co., 133 N. Y. 356, 32 
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N. E. 31, 28 Am. St. Rep. 645; Egan vs. Westchester Ins Co., 
28 Or. 289, 42 Pac. 611; Weidert vs. State Ins. Co., 19 Or. 
261, 24 Pac. 242, 20 Am. St. Rep. 809; Sprague vs. Western 
Home Ins. Co., 49 Mo. App. 423; Enos vs. Sun Ins. Co., 67 
Cal. 621 8 Pac. 379; Catoir vs. Am. Life Ins. & Trust Co., 
33 N. J. Law, 487; Bank vs. Fireman’s Ins. Co., 55 W. Va 
261, 47 S. E. 94. 

It is true that the condition constituting a violation of the 
policy in the instant case existed at and before the inception of 
the contract. This condition did not arise subsequently, but it 
continued to exist until the property insured was destroyed; and 
the act of the agent relied upon, as constituting the plaintiff in 
error’s second contention, as constituting a waiver of the pro- 
visions of the policy occurred subsequent to its execution ‘and 
delivery. 

No attempt was made in the case at bar to show that the 
local agent’s authority as to the manner in which he could waive 
provisions of the policy had been enlarged since execution 
and delivery of the policy. Whether an agent might not, by 
custom or practice of the company, or by authority specifically 
granted, be vested with power to waive the provision of the 
policy that restricts the agent’s authority to waive any condition 
of the policy only by written indorsement upon the policy, and 
to bind the company by a waiver made in a different manner, 
we are not called upon by the facts before us to decide. 

Plaintiff in error did not in the court below plead a waiver 
upon either of the grounds contended for in his brief and con- 
sidered in this opinion. It is well-settled rule in this jurisdiction 
that, in order to rely upon a waiver, the party must plead the 
facts constituting the waiver. American Jobbing Association 
vs James, 224 Okl. 460, 103 Pac. 670; Dwelling House Ins. Co. 
vs. Johnson et al., 47 Kan. 1, 27 Pac. 100. But where evidence 
is admitted without objection showing a waiver, and the cause 
is tried upon that theory, it has: been held that a pleading will 
be presumed to have beeti amended ‘té conform to the proof. 
St. Paul E. & M. Ins. Co. vs. Griffin, 124 Pac. 300; Kaufman 
vs. Boismier, 25 Okl: ‘252, 105 Pac. 326. It is very questionable, 
however, whether the record in this case as to the admission of 
evidence pertaining to the waiver, a part of which was introduced 
over objection, is such as to entitle defendant in error to rely upon 
the waiver of the provisions of the policy ; but, since it is apparent 
that, if this case should beereversed because of introdtiction of evi- 
dence to establish waiver, the questions here considered affecting 
the merits and decisive of the case would arise in a subsequent 
hearing, we have deemed it best to decide the case upon the 
questions considered. 

The judgment of the trial court is accordingly reversed and 
the cause remanded, with instructions to proceed in accordance 
with this opinion. All the Justices, concur, except Williams, J., 
who dissents. 





Hartford Fire Ins. Co. vs. Hollis. 


SUPREME COURT OF FLORIDA. 


HARTFORD FIRE INS. CO. 
vs. 


HOLLIS.* 


CONSTRUCTION OF POLICY—PROPERTY COVERED—BREACH 
AS TO ONE CLASS. 


In the absence of misrepresentations and fraud, where a fire insur- 
ance policy covers different classes of property, each of which 
is separately valued, and is insured for a distinct amount, the 
contract is severable, and a breach of the contract of insurance, 
that relates to and directly affects only one of the classes of the 
property insured, does not invalidate the policy as to the other 
class of property, unless it appears that such was the intention of 
the parties; and an intent that the policy shall be indivisible is 
not shown by the facts that the premium for all the classes of 
property insured is payable or paid in gross, and the policy pro- 
vides that the entire policy shall be void if the contract is vio- 
lated in any one of several stated particulars by the insured. 


(For other cases, see Insurance, Cent. Dig. .§§ 384-390; Dec. Dig. 
§ 179.) 


DIVISIBLE POLICY—WHAT CONSTITUTES. 


Where an insurance nolicy covers a stated amount of insurance on 
merchandise in a certain building and another stated amount on 
the building, the contract may be divisible, even though thé pre- 
mium is paid in gross, and the policy provides that-in* ease of 
breach by the insured the entire policy shall be.void, :where: the 
breach by the insured does not involve fraud or misrepresenta- 
tion. 


(For other cases, see Insurance, Cent. Dig. §§ 384-390; Dec. Dig. § 
179.) 


Error to Circuit’ Court, Jackson County; James W-.. Perkins, 
Judge. ba ye 
Action by J. M. Hollis against the Hartford Fire Insurance 
Company. Judgment for plaintiff, and defendant brings’ error. 
Reversed. , 


CockRELL & CocKRELL, of Jacksonville, for Plaintiff in Error. 

W. H. Watson, of Pensacola, and Lewis & Burorp, C: L. 
Wiison, and Ws. B. Far ey, all of Marianna. for Defendant 
in Error. . : 

WHITFIELD, C. J. 

A former judgment for the insured for the loss by fire of a 
house and a stock of goods was reversed in Hartford Fire Ins. 
Co. vs. Hollis, 58 Fla. 268, 50 South. 985. Another judgment 
was obtained, and the insurer again took writ of error. 

In the former writ of error, the first, second, third, and fifth 


* Decision rendered, July 2, 1912. Rehearing denied, Oct. 17, 1912. 
59 South. Rep. 785. Syllabus by the Court. 
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pleas set out in the opinion were held to be good as against the 
demurrer there interposed. The court said the first, second, 
and third pleas are not “open to attack by the demurrer as 
framed.” Of the fifth plea it was said: “The plea is not so 
faulty as to wholly fail to set up a defense.” This is the law of 
the case as to these pleas. 


In the former opinion, when referring to other assignments 
of error, it is said: “‘Having discovered reversible errors com- 
mitted in a ruling upon the demurrer to pleas, which necessitates 
the remanding of the case, when the pleadings doubtless will be 
recast or amended, whereby different issues may be framed, 
under which other and different evidence may be adduced, it is 
not likely that the questions presented by these assignments will 
arise on another trial.” This statement in the opinion gave no 
permission to present other grounds of demurrer to the pleas 
held to be good on demurrer, but contemplated pleadings raising 
questions of fact. 

[1] When a demurrer to pleas is held bad on appeal, the 
matter is res adjudicata, and the trial court is bound thereby. The 
statute requiring courts to permit amendments to pleadings does 
not contemplate amendments to the grounds of a demurrer to 
pleas, where the pleas have been held to be good on the demurrer 
on appeal and the question is res adjudicata. 

In view of the holding of the former opinion, it was error to 
sustain a demurrer to the first, second, third, and fifth pleas, 
as was done at the last trial. This error deprived the defendant 
of a substantial right. 


[2-4] While there is a diversity of judicial opinion as to the 
divisibility of policies of insurance, the doctrine seems to be 
that, in the absence of misrepresentations and fraud where a 
fire insurance policy covers different classes of property, each 
of which is separately valued and is insured for a distinct 
amount, the contract is severable, and a breach of the contract 
of insurance, that relates to and directly affects only one of 
the classes of the property insured, does not invalidate the 
policy as to the other class of property, unless it appears that 
such was the intention of the parties; and an intent that the 
policy shall be indivisible is not shown by the facts that the 
premium for all the classes of property insured is payable or 
paid in gross, and the policy provides that the entire policy shall 
be void if the contract is violated in any one of several stated 
particulars by the insured. See Mitchell vs. Mississippi Home 
Ins. Co., 72 Miss. 53, 18 South. 86, 48 Am. St. Rep. 535; Trabue 
vs. Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. 
R. A. 719, 42 Am. St. Rep. 523; Wright vs. Fire Ins. Co., 
12 Mont. 474, 31 Pac. 87, 19 L. R. A. 211; Arkansas Ins. Co. vs. 
Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. A. (N. S.) 775, 129 
Am. St. Rep. 808; Miller vs. Delaware Ins. Co. of Philadelphia, 
14 Okl. 81, 75 Pac. 1121, 65 L. R. A. 173, 2 Ann. Cas. 20; Don- 
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ley vs. Glens Falls Ins. Co., 184 N. Y. 107, 76 N. E. 914, 6 
Ann. Cas. 81. 

‘The policy in this case covered $1,000 on stock of merchandise 
in a certain described building and $250 on the building. ‘The 
premium paid was $51.25, in gross. 

As there is nothing to indicate that the parties really intended 
the policy to be indivisible, and as no misrepresentation or fraud 
appears, the pleas may each be fairly regarded as a defense to 
a severable part of of the plaintiff's claim for indemnity, and 
they together constitute a defense to the entire cause of action. 

There was no error in refusing the peremptory charge for 
the defendant, as the only pleas on which the case was tried re- 
lated to insurance on the stock of goods, whereas the declaration 
on the insurance policy covered the building and the stock of 
goods. The books kept under the iron safe clause, and explan- 
ations of them, were put in evidence without objection. 

As the court erred in sustaining the demurrer to the pleas, 
the judgment is reversed. 

Taylor, Shackleford, Cockrell, and Hocker, JJ., concur. 


SUPREME COURT OF OKLAHOMA. 


DIXON 





vs. 


STATE MUT. INS. CO.* 


PROVISIONS OF POLICY—FORFEITURE. 

Where an insurance policy provides that notice of loss must be 
given within forty-eight hours, and that the proofs of loss must 
be made within sixty days, but does not expressly provide that 
a failure to comply with these provisions shall forfeit the policy, 
and does expressly provide that a failure to comply with other 
provisions shall forfeit the policy, the policy is not forfeited by 
failure to give notice or make proof within the time limited by 
the policy, where the property destroyed was a building, and the 
loss was total, and the insured was not actuated by fraud or 
bad faith in failing to comply with the policy as to time of giving 
notice and making proof. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. 
§ 539.) 


PREMATURE ACTION ON POLICY. 

Where an insurance policy provided that “the loss should not be- 
come payable until sixty days after the notice, ascertainment, 
estimate, satisfactory proof and adjustment of loss herein re- 


* Decision rendered, Sept. 17, 1912. 126 Pac. Rep. 794. Syllabas 
by the Court. 
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quired have been received by this company, including an award 
by arbitrators when arbitration has been required,” suit cannot 
be brought before the expiration of sixty days after proofs of 
loss have been furnished the company, unless the time has been 
waived by the company. 


— other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. 
621.) 


Commissioners’ Opinion, Division No. 2 Error from District 
Court, Oklahoma County; George W. Clark, Judge. 

Action by Theodore F. Dixon against the State Mutual In- 
surance Company. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


Everest, Smitu & CAMPBELL, of Oklahoma City, for Plain- 
tiff in Error. ‘ 

SHARTEL, Keaton & WELLS, of Oklahoma City, for Defend- 
ant in Error. 

Rosser, C. 

This is an action by Theodore F. Dixon against the State Mu- 
tual Insurance Company on a fire insurance policy. The trial 
court sustained a demurrer to the second amended petition. The 
plaintiff declined to plead further, and brings the case here for 
review. 

The petition alleged the issuance of the insurance policy on the 
14th of October, 1905, on a certain barn; that the policy was for 
a term of five years from the 9th of October, 1905; that on the 
26th of April, 1909, the property was struck by lightning, set 
on fire, and totally destroyed. The fourth paragraph of the 
petition is as follows. “Plaintiff further avers and alleges that 
he did not immediately give notice of the loss of said building 
by fire, for the reason that the insurance policy issued by the 
said defendant aforesaid had been mislaid and temporarily lost, 
and plaintiff believed that said policy was for three years only, 
and not for five years, and was unaware that said policy was 
still in full force and valid. On or about the 13th day of Septem- 
ber, 1909, plaintiff discovered said policy among some old title 
papers and upon reading the same immediately discovered that 
said policy would not expire until October 9, 1910, and was still a 
valid and binding policy, and plaintiff at once notified the said de- 
fendant of the said loss and made proof of loss, which said proof 
of loss was accepted without objection. Said proof of loss was 
executed in duplicate, was duly verified by this plaintiff, and was 
duly delivered to the defendant insurance company at Oklahoma 
City, Okla., on the 14th day of September, 1909. A full, true, and 
correct copy of said proof of loss is hereto attached, marked ‘Ex- 
hibit B,’ and made part hereof.” This suit was brought October 
22, 1909. The policy, which was made an exhibit to the petition, 
contained the following provisions: “In case of loss the insured 
shall within forty-eight hours send notice to the secretary of this 
company by registered mail, protect the property from further 
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damage, forthwith separate the damaged and undamaged per- 
sonal property, put it in the best possible order, make a complete 
inventory of the same, stating the quantity and cost of each 
article and the amount claimed thereon; and, within sixty days 
after the loss, unless such time is extended in writing by this 
company, shall render a statement to this company, signed 
and sworn to by said insured, stating the knowledge and belief 
of the insured as to the time and origin of the fire, if the loss 
be by fire; the interest of the insured and of all others in the 
property; the cash value of each item thereof and the amount 
of loss thereon; all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said property; and a copy 
of all the descriptions and schedules in all policies; any changes 
in the title, use, occupancy, location, possession, or exposure of 
said property since the issuing of this policy; by whom and for 
what purpose any building herein described and the several parts 
thereof were occupied at the time of loss; and shall furnish, 
if required, verified plans and specifications of any building, 
fixtures, or machinery destroyed or damaged; and shall also, 
if required, furnish a certificate of the magistrate or notary 
public not interested in the claim as a creditor or otherwise, nor 
related to the insured, living nearest the place of loss, stating 
that he has examined the circumstances and believes the insured 
has honestly sustained loss to the amount that such magistrate 
or notary public shall certify. * * * This company shall not 
be held to have waived any provision or condition of this policy 
or any forfeiture thereof by any requirement, act or proceed- 
ing on its part relating to the appraisal or to any examination 
herein provided for, and the loss shall not become payable until 
sixty days after the notice, ascertainment, estimate, satisfactory 
proof and adjustment of the loss herein required have been re- 
ceived by this company, including an award by arbitrators—when 
arbitration has been required. * * * It is hereby expressly 
provided that no suit or action against this company for the 
recovery of any claim by virtue of this policy shall be sustainable 
in any court of law or equity, until after full compliance by the 
assured with all the requirements of this policy; nor unless such 
suit or action shall be commenced within six months next after 
the alleged loss occurred; and should any suit or action be com- 
menced against this company, or counterclaim pleaded, by the as- 
sured after the expiration of the aforesaid six months, the lapse 
of time shall be taken and deemed as conclusive evidence against 
the validity of such claim. * * * This policy is made and 
accepted subject to the foregoing stipulations and conditions and 
the conditions and stipulations on the back hereof, which are 
hereby made a part of this policy together with such other pro- 
visions as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this company shall have power 
to waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement in- 
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dorsed hereon or added hereto, and as to such provisions and 
conditions no officer, agent or representative shall have such 
power or be deemed or held to have waived such provisions or 
conditions unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission effecting 
the insurance under this policy exist or be claimed by the insured 
unless so written or attached.” 

One question involved is whether, having failed to give notice, 
and make proof within the time fixed by the policy, plaintiff can 
maintain the action. 

[1] That the insurance company had the right to make the 
time for giving notice, and within which proofs of loss must 
have been filed, or the essence of the contract, cannot be ques- 
tioned. Unless time was made of the essence of the contract, 
the company cannot escape liability for the loss, except it ap- 
pears that they were injured by the failure of the insured to 
comply with the letter of the contract as to time for giving notice 
and making proof. An examination of the entire policy shows 
that by its express terms a failure to comply with some of its 
provisions renders it void. But failure to give notice and to 
file proof is not expressly made a ground of forfeiture. The 
maxim, “Expressio unius est exclusio alterius,” applies. ‘The 
case of Nance vs. Oklahoma Fire Insurance Co., 120 Pac. 948, 
is in point upon the question of proof of loss. In that case, the 
court, speaking of Justice Hayes, said: “The policy contains other 
requirements, failure to comply with which the insured it is 
provided shall forfeit the policy; but the policy contains no 
stipulation of forfeiture for failure to furnish the proof of loss 
within the sixty days prescribed by the policy. The effect of 
provisions in insurance policies similar to the one involved is 
declared in Joyce on Insurance, § 3282, to be: ‘If a policy of 
insurance provides that notice and proofs of loss are to be fur- 
nished within a certain time after loss has occurred but does 
not impose a forfeiture for failure to furnish them within the 
time prescribed, and does impose forfeiture for a failure to com- 
ply with other provisions of the contract, the insured may, it is 
held, maintain an action, though he does not furnish proofs within 
the time designated, provided he does furnish them at some time 
prior to commencing the action upon the policy. And this has 
been held to be true, even though the policy provides that no 
action can be maintained until after a full compliance with all the 
requirements thereof.’ The rule of this text is supported by 
many well-reasoned cases: Northern Assurance Co. vs. Hanna, 
60 Neb. 29, 82 N. W. 97; Kenton Insurance Co. vs. Downs & 
Co., 90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 115; Steele vs. 
German Ins. Co., 93 Mich. 81, 53 N. W. 514, 18 L. R. A. 85; 
Rheims vs. Standard Fire Ins. Co., 39 W. Va. 672, 20 S. E.. 
670; Geringer vs. North Carolina Home Ins. Co., 133 N. C. 407, 
45 S. E. 773; Hartford Fire Ins. Co. vs. Redding et al., 47 Fla. 
228, 37 South. 62, 67 L. R. A. 518, 110 Am. St. Rep. 118; South- 
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ern Fire Ins. Co. vs. Knight et al., 111 Ga. 622, 36 S. E. 821, 
52 L. R. A. 70, 78 Am. St. Rep. 216; Vangindertaelen vs. Phenix 
Ins. Co., 82 Wis. 112, 51 N. W. 1122, 33 Am. St. Rep. 29; Khan- 
weiler et al. vs. Phoenix Ins. Co. (C. C.) 57 Fed. 562. Plaintiff’s 
failure to render proof of loss within the sixty days provided by 
the policy did not operate to forfeit his policy; but his right of 
action did not mature thereunder until such condition was com- 
plied with; and, since under all the proof in this case that re- 
quirement has never been complied with, he cannot recover in 
this action.” In addition to the cases cited in Nance vs. Okla- 
homa Fire Insurance Co., 120 Pac. 948, the cases of Welch vs. 
Fire Ass’n of Philadelphia, 120 Wis. 456, 98 N. W. 227, St. Paul 
Fire & Marine Ins. Co. vs. Owens, 69 Kan. 602, 77 Pac. 544, 
Mason vs. St. Paul Fire & Marine Ins. Co., 82 Minn. 336, 85 N. 
W. 13, 83 Am. St. Rep. 433, and Flatley vs. Phenix Ins. Co., 95 
Wis. 618, 70 N. W. 828, support the rule there laid down. No 
case exactly like the present has been cited or found upon the 
question of giving notice of the loss. Solomon vs. Continental 
Fire Ins. Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 
Am. St. Rep. 707, is somewhat like it. In that case Solomon, who 
was the assignee of the insured, failed to find the policy for 
fifty days after the fire. He then gave notice. The policy pro- 
vided that in case of fire “immediate notice” should be given the 
company. It was held that the notice was not too late. 

Under the policy, as soon as the fire occurred, the plaintiff had 
the right to the amount the policy called for. The policy stipu- 
lated that he should give notice within forty-eight hours, and file 
proofs of loss within sixty days. But neither of these require- 
ments were made conditions, nonperformance of which would 
defeat the policy. These stipulations were written for the benefit 
of the company. The first to enable it, if it so desired, to ex- 
amine into the cause and the extent of the fire as soon as possible, 
in order to protect itself against fraudulent claims, and the other 
to furnish it with data upon which to base a settlement, and to 
stay action until it should have had a sufficient time to ascertain © 
the correctness or incorrectness of the claim. Unless, then, the 
giving of notice and making of proof were conditions, the policy 
should not be forfeited because they were not strictly complied 
with. Unless these stipulations were conditions, it makes no 
difference why they were not performed provided the failure to 
perform them was not an act of fraud or bad faith on the part 
of Dixon, the insured, and did not injure the company. Unless 
Dixon was actuated by fraud or bad faith in withholding the 
notice and proof of loss, the company cannot defeat liability for 
his failure in giving notice and making proof, any further than 
if it was injured by the failure. A. says to B.: “You pay me a 
certain sum, and, if your property burns, I will pay you a cer- 
tain greater sum, but, if it burns, you must let me know in forty- 
eight hours.” B. says: “All right, I will.” He pays the pre- 
mium. His property burns, but, without any bad motive, he 
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neglects to notify A. for a longer time. Should A. escape lia- 
bility for the amount he promised to pay in case of fire? That 
is the case. There is no bad faith appearing in the facts as al- 
leged in the petition. The question of giving notice stands on the 
same footing with that of making proof of loss. The allegations 
of the petition are that the property insured was a barn, and it 
was totally destroyed. ‘There is no just reason for holding the 
policy void. To so hold would be to allow the company to es- 
cape liability on a technical ground, which it had not expressly 
made a ground for forfeiting the policy, and where it had not 
been injured by the failure of the insured to give notice and 
make proof, and where the insured was not actuated by bad 
faith in failing to comply with the conditions of the policy. This 
case must not be considered as authority for the proposition that 
the insured could willfully neglect to give notice and still main- 
tain an action. In this case, too, the property destroyed was real 
property, and the loss was alleged to be*total. No opinion is ex- 
pressed as to the effect of a failure, even though not willful, to 
give notice of a loss of personal property capable of being moved, 
or of a partial loss of buildings. 

[2] The next contention is that the action was prematurely 
brought. The policy provided that action could not be brought 
until sixty days after the proofs of loss were furnished. Sixty 
days had not elapsed when the suit was brought. This contention 
must be sustained. It was held in Nance vs. Oklahoma Fire 
Ins. Co., 120 Pac. 948, that, where suit was brought before proofs 
of loss were furnished, it was prematurely brought. If, by the 
contract, proof of loss was necessary before suit could be brought, 
then they must have been furnished for the length of time 
prescribed by the contract. In Mason vs. St. Paul Fire & Marine 
Ins. Co., 82 Minn. 336, 85 N. W. 13, 83 Am. St. Rep. 433, the 
court said: “It is very generally held by the authorities in cases 
where this question had been presented that unless the policy 
provides a forfeiture, or makes the service of proof of loss within 
the time specified therein a condition precedent to the liability of 
the company, the time within which such proofs are required to 
be furnished is not of the essence of the contract. Where no 
forfeiture is provided by the terms of the contract, and the 
service of proofs of loss within the specified time is not made a 
condition precedent to the liability of the company, the effect of 
such failure is simply to postpone the day of payment.” This 
language was quoted with approval in St. Paul Fire & Marine 
Ins. Co. vs. Owens, 69 Kan. 602, 77 Pac. 544. And the following 
authorities, among many that might be cited, sustain the view that 
suit cannot be brought until the expiration of the sixty days after 
proofs of loss are furnished: Gillon vs. Northern Ins. Co., 127 
Cal. 480, 59 Pac. 901; Dwelling House Ins. Co. vs. Shaner, 52 
Ill. App. 326; Von Genechtin vs. Citizens’ Ins. Co., 75 Iowa, 544, 
39 N. W. 881; Bryant vs. Commonwealth Ins. Co., 6 Pick. 
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(Mass.) 131; Fire Ass’n vs. Colgin (Tex. Civ. App.) 33 S. 
W. 1004. 

The petition showed upon its face that notice had not been 
given sixty days at the time action was brought, and it is not 
alleged that the time was waived. It was therefore prematurely 
brought, and the demurrer was properly sustained. 

The judgment of the lower court should be affirmed. 

PER CuRIAM. _ 

Adopted in whole. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xtH CIRcUuIT. 





BROWN CITY SAVINGS BANK 


vs. 


WINDSOR. (No. 2,245.)* 


CONSTRUCTION OF CONTRACT — STANDARD MORTGAGE 
CLAUSE. 


A policy of insurance on mortgaged property expressly insuring the 
mortgagor in a stated sum, although it has a mortgage clause 
of standard form attached providing that any loss shall be pay- 
able to the mortgagee as his interest may appear and that as to 
the interest of the mortgagee only therein it shall not be in- 
validated by any act or neglect of the mortgagor, is~primarily 
a contract for insurance of the interest of the mortgagor and re- 
mains such so long as he does not violate its conditions, and it 
is only in case of such violation that the secondary contract 
takes effect for the benefit of the mortgagee alone. 


— other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. 
150.) 


Appeal from the District Court of the United States for the 
Eastern District of Michigan. 

Suit in equity by John Windsor, trustee in bankruptcy of the 
Maple Valley Canning Company, against Brown City Savings 
Bank. Decree for complainant, and defendant appeals. Af- 
firmed. 


Before Warrington and Knappen, C. J-J., and Sater, D. J. 


W. H. Wirt, of Brown City, Mich. (Thos. A. E. Weadock, of 
counsel), for Appellant. 

W. R. Watsu, of Port Huron, Mich. (Walsh & Walsh, on 
the brief), for Appellee. 


* Decision rendered, June 26, 1912. 198 Fed. Rep. 28. 
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Warrincron, C. J. 

This case, in bankruptcy, was heard in the court below upon 
bill of complaint and answer, cross-bill and answer, and replica- 
tions. The Maple Valley Canning Company, a corporation of 
Michigan, doing business in Brown City of that state, was ad- 
judged bankrupt July 16, 1906, and the trustee, Windsor, was 
appointed August 11th following. The important issues in- 
volve :— 

(1) The validity of a mortgage given by the bankrupt, as an 
alleged preference, bearing date April 10, 1906, recorded April 
13th, to the Brown City Savings Bank, for $4,187.02 (to secure 
it and certain other creditors) upon the real estate and plant 
of the bankrupt. 

(2) Was the mortgage, as far as it purports to secure the 
bank, given in pursuance of a promise made by the bankrupt, 
on September 15, 1905, so to secure about $2,038, which it then 
owed the bank, in consideration of the bank’s releasing $1,500 
then in its possession (derived from collections it had made of 
invoices of the bankrupt and covered by instruments in the form 
of warehouse receipts previously given by it to the bank to secure 
advances), and consequently as regards the bank is the mortgage 
to be considered as of September 15th instead of the date it 
bears? 

(3) The title to certain proceeds of insurance amounting to 
$1,249, received by the bank June 7, 1906, under a policy of fire 
insurance issued in the name of the bankrupt May 10, 1906, 
with the standard mortgage clause attached, upon certain im- 
provements situated on the mortgaged property, which were par- 
tially destroyed by fire on May 25, 1906. 

Testimony was taken and documentary proofs were offered 
before a special examiner. The decree below was that the mort- 
gage was invalid as against the trustee for reasons stated in the 
opinion, that the proceeds of insurance are a substitute for such 
invalid mortgage, and that the bank forthwith pay same with 
interest to the trustee. It was conceded in the trial court that the 
mortgage, when considered as of its date, operated as a pref- 
erence; and, independently of concession, this is clearly true. 
The effort to show an oral agreement of September 15, 1905, 
for a mortgage failed. It is not necessary to discuss the evi- 
dence at length, for the conclusion reached in this behalf was 
based on the facts. Our examination of the record satisfies us 
that the learned trial judge was right in concluding that :— 

‘* * * The arrangement for giving a real estate mortgage 
was too vague and uncertain. I think it amounted only to a 
promise that a real estate mortgage would be given, if after a 
little, no other way out of the difficulty could be found, and that 
in any event it should not be given to any one else.” 

We concur in the court’s further conclusion that while the 
bank seems to have given up such rights as it had to keep $1,500 
then on deposit to the credit of the bankrupt, it is not clear that 
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any of this sum was applied to old debts rather than to the 
purchase of other assets which in ultimate effect became subject 
to rights in the bank substantially equivalent to those released. 
Furthermore, we think the weight of the evidence shows that 
the conversation, in which it is claimed that the alleged oral 
agreement was made, took place between and in the presence 
alone of the secretary of the bankrupt corporation and the 
president of the bank. The secretary was without authority to 
bind his company to such a promise, and the president of the 
bank was also a director of the bankrupt corporation and knew 
the extent of the secretary’s authority. The mortgage cannot 
be said to have been a ratification of anything said by the sec- 
retary in September, because it does not appear that the di- 
rectors or stockholders had knowledge of the alleged orai agree- 
ment. We are not called upon then to consider the validity of 
the mortgage of April 1oth as if it bore date and was delivered 
September 15, 1905; nor the other interesting questions that 
would result. 

[1, 2] We come next to the issue concerning the insurance 
proceeds. It is contended by the bank that the insurance was 
taken at its instance and solely for its protection; that it paid the 
premium, received the proceeds from the insurance company, 
and should be decreed to have a valid title thereto as against the 
trustee. At the time the policy of insurance was issued, the sec- 
retary of the bankrupt company was also agent of the insurance 
company. After testifying that the president of the bank at the 
time he got the mortgage made application for insurance, the 
agent continued :— 

“He wanted me to write a policy direct to the bank, and 1 
told him I couldn’t do it. Q. What further was said? A. I told 
him I would write it in the name of the company and attach a 
mortgage clause with a full contribution which would cover their 
interest just the same, and at that time he didn’t seem to think that 
would do. * * * He said it wouldn’t do; he wanted it to 
run straight to the Brown City Savings Bank.” 

The president of the bank, after testifying that he applied for 
insurance directly to the bank, stated :— 

“He wrote the policy and brought it over to me, and, on ex- 
amining it, I found he had it running to the Maple Valley Can- 
ning Company, and I says: ‘Mr. Dafoe, that is not what I 
want at all. I want the policy to the Brown City Savings Bank.’ 
And he said it didn’t make any difference, that he couldn’t write 
it that way, and I had faith in him all right enough and I paid 
him for the policy.” 

Mr. Dafoe further testified :— 

“Q. Did the Maple Valley Canning Company at any time 
solicit from you as an agent, or did you solicit insurance for 
the Maple Valley Canning Company after the mortgage was 
given? A. Yes, we attempted to get insurance. Q. After the 
mortgage was given? A. Yes, sir. Q. Were you able to get 
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any? A. No, sir. Q. Then the only insurance that was written 
after the mortgage was given was this policy upon the solicita- 
tion of the Brown City Savings Bank? A. Yes, sir. Q. And 
the premium was paid by the Brown City Savings Bank? A. 
Yes, sir.” 

Comparison of the sum received by the bank from the in- 
surance company with the amount credited on the mortgage note 
indicates that the bank retained out of the insurance proceeds 
the amount of the premium it had paid; and we do not under- 
stand this to be denied. It is sometimes material whether the 
mortgagor or the mortgagee is to pay the premium (Pendleton 
vs. Elliott, 67 Mich. 498, 35 N. W. 97); and the fact in the 
present case that the bank so reimbursed itself is of some im- 
portance as a test of whether the purpose really was to obtain in- 
surance solely in the interest of the bank. Further, the mort- 
gage contains this clause: 

“The said mortgagor will also keep all buildings erected and 
to be erected upon said lands insured against loss and damage 
by fire, with insurers, and to an amount, approved by the mort- 
gagee as a further security to said mortgage debt, and assign and 
deliver to the said mortgagee all insurance upon said property.” 

The mortgage also provided that, on default of the mortgagor 
to procure and maintain insurance, the mortgagee might effect 
such insurance and the sum paid therefor should be a further 
lien on the premises payable at once with interest at 7 per cent, 
and upon failure for thirty days to repay such insurance pre- 
mium, the principal sum should at the option of the. mortgagee 
become forthwith payable. 

The policy in terms insured the canning company for one year 
from the 1oth of May, 1906, to an amount not exceeding. $2,000 ; 
and provided that if, with the consent of the canning company, 
an interest under the policy should exist in favor of a mortgagee, 
the conditions of the policy should apply in the, manner. written 
upon or attached to the policy. There was attached to. the policy 
a clause which appears in the margin :— 

“Michigan Standard Policy, Mortgagee Clause; with, full. con- 
tribution. 

“Loss or damage, if any, under this policy, shall ‘be pay able to 
Brown City Savings Bank, as first mortgagee (or trustee), as 
interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the within de- 
scribed property, nor by any foreclosure or other proceedings 
or notice of sale relating to the property, nor by any change in 
the title or ownership of the property, nor by the occupation of 
the premises for purposes more hazardous than are permitted 
by this policy: Provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify 
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this company of any change of ownership or occupancy or in- 
crease of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it 
shall be noted thereon and the mortgagee (or trustee) shall, on 
demand, pay the premium for such increased hazard for the term 
of the use thereof; otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any 
time, as provided by its terms, but in such case, this policy shall 
continue in force for the benefit only of the mortgagee (or 
trustee) for ten days after notice to the mortgagee (or trustee) 
of such cancellation, and shall then cease, and this company shall 
have the right, on like notice, to cancel this agreement. 

“In case of any other insurance upon the within described 
property, this company shall not be liable under this policy for 
a greater proportion of any loss or damage sustained than the 
sum hereby insured bears to the whole amount of insurance on 
said property, issued to or held by any party or parties having 
an insurable interest therein, whether as owner, mortgagee or 
otherwise. 

“Whenever this company shall pay the mortgagee (or trustee) 
any sum for loss or damage under this policy and shall claim 
that as to the mortgagor or owner, no liability therefor existed, 
this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such 
payments shall be made, under all securities held as collateral 
to the mortgage debt, or may, at its option, pay to the mortgagee 
(or trustee) the whole principal due or. to grow due on the mort- 
gage, with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but 
no subrogation shall impair the right of the mortgagee (or trus- 
tee) to recover the full amount of its claim.”] 

It will be observed that this clause made any loss payable to 
the Brown City Savings Bank “as first mortgagee * -* * 
as interest may appear,’ and further that’ the insurance as to 
the interest of the mortgagee should not be invalidated by any 
act or neglect of the mortgagor, etc. It is well to bear in mind 
the provisions that the mortgagor was expressly insured for 
$2,000, with loss payable to the mortgagee as its “interest may 
appear,” and at the same time to consider whether the mortgagor 
would not have been entitled to receive the insurance proceeds if 
prior to the loss it had paid the mortgage debt. At the time this 
mortgage was given and the insurance applied ‘for, it could not, 
of course, be known what amount, if any, as proceeds of insur- 
ance would accrue, and so far as disclosed the value of the prop- 
erty as a going concern exceeded the amount of the insurance 
obtained, as also the amount of the bank’s nominal interest: under 
the mortgage; even as dead property its value was perhaps as 
much as the insurance; its cost was much more. It is objected 
that parol evidence is not admissible to vary the written policy 
(Lynchburg Fire Ins. Co. vs. West, 76 Va. 575, 578, 44 Am. 
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Rep. 177, and cases there cited) ; but waiving this, and looking 
at the evidence as a whole, we are not satisfied that the contract 
was not the one written. It is considered that if the contract be 
considered in its written form, the effect of the clause attached 
was to insure the interest of the mortgagee solely, and that the 
insurance was not an incident to the property insured, but was a 
special agreement to protect the mortgagee against its loss. On 
the other hand, it is urged that this did not change the primary 
contract to insure the mortgagor’s interest so long as it did not 
violate any condition of the policy, and so did not forfeit its right 
under it. Language may be found in decisions treating of the 
rights of mortgagees under policies containing clauses similar to 
the present one, which regards the policies as operating to insure 
the mortgagors and mortgagees separately, and to give the mort- 
gagees the same benefit as if they had taken out separate policies. 
However, we think there are but few decisions, which, when ap- 
plied to their facts, go further than to protect the mortgagee 
against the mortgagor’s violations of conditions of the policy; 
otherwise stated, the apparent object of the clause is to enable 
the mortgagee not in fault to recover, when a mortgagor in fault 
cannot recover, against the insurance company. Thus two dis- 
tinct contracts are involved, one to indemnify the mortgagor, and 
the other the mortgagee. But the contract of the mortgagee may 
in a practical sense be said to be dormant while the mortgagor 
keeps the conditions of the policy, and to become active when 
he fails to keep them. The bank rests its claims in this respect 
on Hastings vs. Westchester Fire Ins. Co., 73 N. Y. 141, 154; 
City Five Cent Savings Bank vs. Penn. Ins. Co., 122 Mass. 165, 
167; Syndicate Ins. Co. vs. Bohn, 65 Fed. 165, 168, 12 C. C. 
A. 531, 27 L. R. A. 614 (C. C. A. 8th Cir.) ; and other kindred 
decisions. [That is, decisions like Hanover Fire Ins. Co. vs. 
Bohn, 48 Neb. 743, 747, 67 N. W. 774, 58 Am. St. Rep. 719; 
Pioneer, etc., Loan Co. vs. Providence, etc., Co., 17 Wash. 175, 
176, 49 Pac. 231, 38 L. R. A. 397; Magoun vs. Fireman’s Fund 
Ins. Co., 86 Minn. 486, 490, 91 N. W. 5, 91 Am. St. Rep. 370; 
Phenix Ins. Co. vs. Omaha Loan & Trust Co., 41 Neb. 834, 60 
N. W. 133, 25 L. R. A. 679, and note; Westchester Fire Ins. Co. 
vs. Coverdale, 48 Kan. 446, 29 Pac. 682; Hartford Fire Ins. Co. 
vs. Olcott, 97 Ill. 439, 453; Meriden Savings Bank vs. Home Ins. 
Co., 50 Conn. 396, 399; Reed vs. Fireman’s Ins. Co. (N. J.) 80 
Atl. 462, 465, 35 L. R. A. (N. S.) 343; Cooley’s Briefs on Law 
of Ins. pp. 777-8.] 

Decisions of this class, as we understand them, are correctly 
interpreted in Smith vs. Union Ins. Co., 25 R. I. 260, 265, 266, 
55 Atl. 715, 717 (105 Am. St. Rep. 882), in which a mortgagee 
brought suit to recover upon three policies of insurance in the 
standard form, each containing a clause similar to the one in 
question here. Judge Douglas said :— 

“Now all the elements of such a contract appear in this new 
form. Taken together with the rest of the policy, the company 
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insure first Thomas Cullam (mortgagor) for any loss which may 
come to him by reason of the destruction of the property de- 
scribed. This contract is subject to certain conditions appro- 
priate to the relation of owner to the insurer. So long as this 
relation exists and these conditions are performed, the contract 
with Cullam is in force. If loss occurs while it is in force, it 
1s paid, by direction of the mortgage clause, to Smith the amount 
of his mortgage, and the balance, if any, to Cullam; the amount 
paid to Smith extinguishes his mortgage debt fully or pro tanto. 
All this would have taken place under the old form of clause, 
and, when the conditions are as supposed, the new parts of the 
clause have no application. When Cullam parts with or loses 
his interest, fails to pay premiums, or violates the conditions of 
the policy, the new provisions become effectual. These deal with 
the interest of the mortgagee. ‘This insurance as to the interest 
of the mortgagee only therein shall not be invalidated by any 
act or neglect of the mortgagor or owner,’ etc., is the language 
which meets the new condition of affairs; and the closing para- 
graph conclusively shows that the subsisting agreement which 
springs into life when the contract with the owner dies is the 
familiar one of insurance of a mortgagee’s interest—an indemnity 
for loss of the security—in which the owner has no part and 
from which he can claim no benefit. The contract thenceforth 
is between the insurer and the mortgagee only, and the relation 
of the original insured to the property, and his acts or neglect 
concerning it, are of no account. And the two contracts com- 
bined in the policy and the mortgage clause are separable and 
independent from the beginning. When the first fails, or if it 
never attaches, the second begins and proceeds subject to its own 
conditions and limitations. This construction has been adopted 
by all the courts whose decisions on the subject have been brought 
to our attention.” 

It is to be observed that in the instant case the bankrupt did 
not violate any condition of the policy of insurance, and so was 
not in any respect in default upon the contract between it and 
the insurance company. True, as between the bankrupt and the 
bank, the bankrupt should have paid the premium in the first 
instance ; but this did not concern the insurance company and did 
not impair its contract with the bankrupt. It is plainly deducible 
from the decisions cited that, where the mortgage debt is less 
than the recoverable insurance proceeds, the mortgagor (not in 
default), as well as the mé@rtgagee, has an interest in such pro- 
ceeds as certainly as he has in the property itself. We are not 
unmindful of Mr. Dafoe’s statement that the bankrupt could 
not obtain separate insurance after the mortgage was given. The 
reason for this is not stated, and the fact does not seem decisive 
of the meaning that should be given to the policy that was ad- 
mittedly written and accepted. If upon any hypothesis we may 
regard the contract of insurance as intended to vest in the owner 
any title to or interest in the proceeds of insurance in case of 
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loss, it is reasonably plain that the right of the trustee is not to be 
tested alone by the general rule that insurance does not attach 
to the realty as an incident and the proceeds do not stand in its 
place. If it was not so intended by the contract—if in truth the 
parties were conscious that the mortgage would not stand the test 
of the bankruptcy act and were seeking to. place possible insur- 
ance proceeds beyond the reach of that act— it is not easy, under 
the facts of this case, to perceive how the class of decisions be- 
fore alluded to aids them. No such question was there involved 
or decided. 

Another theory urged is that the mortgage at most was only 
voidable at the instance of creditors or their representative, the 
trustee ; and since the mortgagee had an insurable interest, and 
the proceeds are not the same thing as the property and are less 
than the mortgage debt, no one has any interest in them except 
the bank. To support this contention reliance is placed on a class 
of decisions which pass upon rights of insured grantees of prop- 
erty under conveyances either void or voidable at the instance of 
the grantors’ creditors, where the insurance policies were taken 
in the names of such grantees or their trustees, and it was held 
that the insurance proceeds were the individual property of the 
grantees and not recoverable by creditors of the grantors. For 
example, Lerow vs. Wilmarth & Trustee, 9 Allen ( Mass.) 382, is 
relied on and may be referred to as illustrative of counsels’ ar- 
gument. There a solvent husband conveyed real estate to a 
trustee for the benefit of the grantor’s wife and children. Two 
years later the grantor gave his daughter some household fur- 
niture and insured it in his own name as trustee “for the benefit 
of whom it might concern,” and it was subsequently destroyed by 
fire. It did not appear that he had any intention to delay or de- 
fraud creditors by these gifts. Two years after effecting such 
insurance, he obtained a discharge in insolvency from all his debts 
due in July, 1857; but the plaintiff’s claim was subsequently re- 
vived by a new promise. Suit on the claim so revived to subject 
the proceeds of insurance to its payment failed. Holding that 
the insurance money did not belong to the donor in his own right, 
and answering a contention that the transfer was a voluntary 
conveyance and fraudulent and void as to creditors to whom he 
was at its date indebted, Bigelow, C. J., said (at page 385 of 9 
Allen) :— 

“Be it so. This does not in our view at all change the rights 
of the parties to the funds in the hands of the supposed trustee. 
If the conveyance was void as to the creditors of the defendant, 
it was nevertheless perfectly good and valid inter parties. The 
title passed to the daughter, and she held the property by an un- 
impeachable right, as against all the world except the creditors 
of her father. It was only in the contingency that he might at 
some future day become insolvent that she was liable to be dis- 
turbed in her possession and use of the property which he had 
conveyed to her. But this contingency in no way affected her 
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right to obtain insurance on the property in her own name, and 
for her own benefit. Her insurable interest was perfect and 
complete. The rights of creditors were not interfered with or 
impaired by the insurance effected on the property for the benefit. 
It was a valid contract, which she had a right to make, and the 
benefit which accrued to her from it cannot be defeated by third 
persons on the ground that she held the property by title which 
in a certain contingency might be defeasible. It cannot be said 
that the money received on the policy stands in the place of the 
property destroyed. It is in no proper or just sense the proceeds 
of the property. It is a sum paid by the insurer in consideration 
of a certain premium, as an indemnity for the loss of property 
in which the person insured has a legal and insurable interest. 
This indemnity cannot be taken away by setting up a contingent 
right or title in third persons in the property, in which the in- 
sured had a valid insurable interest at the time of the loss. If 
therefore the plaintiff could maintain the position that the trans- 
fer of the personal property to the daughter was void as to cred- 
itors, he would still fail to show a want of a valid insurable 
interest in her, or any right to hold the money in the hands of 
the supposed trustee.” 

Similarly, in Nippes’s Appeal, 75 Pa. 472, in a case kindred in 
principle, though a longer time had intervened between the date 
of the voluntary conveyance (which the husband had made to his 
wife) and the commencement of the suit, Judge Sharswood 
reached a like result. Further cases of this class cited are Bern- 
heim & Co. vs. C. & P. Beer et al., 56 Miss. 149, Forrester vs. 
Gill, 11 Colo. App. 410, 53 ac. 230, and notes to section 19, 
1 Moore on Fraudulent Conveyances, p. 118. The facts of some 
of those cases show insolvency of the grantors and a purpose 
to defraud creditors at the times of conveyance and insurance. 
McLean vs. Hess et al., 106 Ind. 555, 7 N. E. 567; St. Paul Ins. 
Co. vs. Brunswick Co., 113 Ga. 786, 39 S. E. 483. 

The decisive question is whether the principles of either class 
of the decisions relied on govern a case like this. We have found 
that the mortgage was given and received in violation of the 
bankruptcy law. We have seen that the mortgagee made applica- 
tion for insurance at the time the mortgage was executed, and 
that the negotiations in that behalf were conducted by the pres- 
ident of the bank and the secretary and manager of .the bank- 
rupt corporation—then also the insurance agent. We have 
pointed out that the policy of insurance (so far as its provisions 
need repetition) actually given and received ran to the mort- 
gagor, with loss if any payable to the bank as first mortgagee 
as its interest might appear. If we are right in our conception 
of the purpose of the mortgage clause, it at last amounts in this 
case to nothing more than an appointment of the mortgagee to 
the loss as far as'its interest might appear. This results from the 
fact, as stated, that the mortgagor was in no respect in default 
under the policy at the time the loss occurred. It does not matter 
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what the rights of the mortgagee would have been, if the mort- 

gor had violated any of the conditions of the policy. Nor can 
it signify that the form of the policy was such that, in case the 
mortgagor had brought suit upon it to recover the loss, the mort- 
gagee could (aside from the question we are discussing) have 
required the proceeds of recovery to be applied to its debt; for 
that would have been true under the old form of appointment 
The feature of importance is whether the mortgagor had such 
an interest in the policy that it could, as is stated in the opinion of 
the learned trial judge, in every circumstance have maintained 
suit upon it. We are constrained to believe that it could. 

Now, more particularly as to the second class of cases reliea 
on and in which the policies were issued in the names alone (or 
of the trustees) of the persons claiming the insurance proceeds, 
it is clear in each instance that there was but one insurance con 
tract, and*that it was made directly and exclusively between 
the insured and insurer. There is a manifest distinction between 
that class of contracts and the one now in dispute. Indeed, the 
very insistence that the mortgage clause in this case must be 
treated as though the insurance was taken in the name alone of 
the mortgagee amounts to a concession that the bank’s title to the 
proceeds is dependent upon such a construction of the present 
contract. It is to be observed further that the preference mort: 
gage was made when the mortgagor was obviously insolvent and 
to secure past indebtedness. This is no less true respecting the 
insurance contract and the proceeds of loss derived in virtue of 
it. Just as certainly as the mortgagor so insured the property 
and so observed the conditions of the insurance contract as, under 
any state of fact, to retain an interest in the insurance, just that 
certainly are both parties open to the charge that a preference 
was intended as to the insurance precisely the same as was de- 
signed in respect of the mortgage. This intent is not avoided 
by the circumstance either that the insurance was not greater than 
the debt or that the fire did not happen to destroy enough prop- 
erty to exceed the debt. Plainly, if the mortgagor had paid the 
debt before the loss occurred, it would have been entitled to the 
proceeds. Smith vs. Union Ins. Co., supra. It will not do there- 
fore simply to assert that the proceeds belong to the mortgagee, 
nor that the creditors can lose nothing if title be declared to be 
im the bank. So also of the contention that the mortgagee had 
an insurable interest, subject only to the chance of the creditors 
taking steps to have the mortgage vacated. The answer is not 
that the bank had no insurable interest. It is that it did not 
insure that interest for its exclusive benefit and protection, and 
the insurance transaction we think may safely be said to have 
been part of the mortgage scheme of preference; the far-reach- 
ing consequences of a contrary holding are apparent. 

Strangely enough the question we are endeavoring to solve 
does not appear to have arisen under any of the bankruptcy acts; 
at least, no case directly in point has been cited, and we have not 
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discovered any. The nearest approach that we have found ap- 
pears in Hanson vs. Blake & Co. (D. C.) 155 Fed. 342. The 
bankrupt, Hicks, had assigned to his wife a claim against an in- 
surance company. She testified that the assignment of the policy 
was made to protect her from loss for money which she had 
loaned her husband, and that her husband thought she ought to 
be secured. Judge Hale said of this (page 360 of 155 Fed.) :— 

“It is unquestioned, however, that this assignment was to se- 
cure a prior existing indebtedness. The assignment was made on 
August 25, 1903. Hicks’ petition in bankruptcy was filed in this 
court Dec. 2, 1903. The assignment was clearly a preference 
and was a violation of sections 60a and 60b of the amended 
bankruptcy act of February 5, 1903. * * * Mrs. Hicks had 
no legal claim. She has no equitable lien upon any fund now 
before the court.” 

The court found that several creditors who had advanced 
moneys on the faith of promises of security were entitled to 
equitable liens, but the basis of each of those allowances was 
a present loan. The doctrine of equitable lien as respects a mort- 
gagee in whose favor a covenant to insure mortgaged premises 
for the better security of the mortgagee was stated by Justice 
Bradley in Wheeler vs. Insurance Co., 101 U. S. 442, 25 L. Ed. 
1055; but it is not helpful to the bank in the present case. So 
of the decision in re West. Norfolk Lumber Co. (D. C.) 112 
Fed. 759; for there the insurance seems to have been obtained 
simultaneously with the advancement of loans by a bank, and 
the effort to subject the insurance proceeds to the payment of 
creditors failed for that reason. 

The case of Palmer vs. Smith, 126 Mich. 352, 85 N. W. 870, 
may have involved the present question, though this is not cer- 
tain. Palmer, as trustee in bankruptcy of Wright D. Smith, 
brought the action against Smith’s wife to reach property alleged 
to have been conveyed in fraud of creditors. The bankrupt had 
conveyed to his wife the steam barge Germania for a nominal 
consideration, and she testified that she never paid anything for 
the transfer. .The barge was insured, presumably in her name, 
though this does not appear. The barge burned, and she collected 
the insurance money and purchased the barge Porter Chamber- 
lain, and owned a three-quarters interest at the time of the suit 
(354). The trustee recovered below, and the judgment was 
affirmed. According to the claim of the bank in the present case, 
the insurance proceeds derived from the loss of the Germania 
belonged to Mrs. Smith, and it is hard to discern why on that 
hypothesis the Porter Chamberlain did not also belong to her; 
but that was not the decision. 

There remains an incidental question. The bank’s nominal 
interest under the mortgage was $2,843.22. By its answer it 
surrendered and waived its claim of security under the mort- 
gage to the extent of $765.48, leaving a balance of $2,077.85. 
Deducting the sum received from the insurance and credited on 
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the mortgage debt, a balance of $880.55 remains ; and it is averred 
that this sum is covered by the mortgage, is a present lien, and 
should be so decreed. It scarcely need be stated that this claim 
falls with the mortgage, and the bank’s right in respect of it is 
at most only that of a general creditor. 

While the case is not free from difficulty, yet, in view of its 
facts and circumstances, we are disposed to concur in the ruling 
below that the proceeds of insurance “were and are a substitute 
for such invalid mortgage,” and to hold that the judgment should 
be affirmed, with costs. 


PETERS & ROBERTS FURNITURE CO. vs. QUEEN CITY 
FIRE INS. CO. or Stoux Fats, S. D.* 
(Supreme Court of Oregon.) 


EXECUTION OF POLICY—EVIDENCE—ADMISSIBILITY. 

In an action on a fire policy, testimony was inadmissible for insurer 
to show that a certain person had not approved the policy, where 
the policy contained no clause or condition requiring such sig- 
nature. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. 


§ 651.) 
* Decision rendered, Oct. 15, 1912. 126 Pac. Rep. 1006. 
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ACCIDENT AND HEALTH. 
SUPREME COURT OF MICHIGAN. 


HAUSE 
US. 
STANDARD ACCIDENT INS. CO.* 


ACCIDENT INSURANCE—WAIVER OF PROVISIONS. 


Provisions in a post card accident policy, which was issued to a rail- 
way passenger for two days, that the policy did not insure any 
person over sixty-five years old, was waived, where the clause 
was not drawn to the attention of insured, who was sixty-six 
years old, and it does not appear that he knew of the clause. 


(For other cases, see Insurance, Cent. Dig. §§ 1028, 1029, 1031; Dec 
Dig. § 389.) 


Error to Circuit Court, Lenawee County; Guy M. Chester, 
Judge. 

Action. by Franc C. Hause, executor, against the Standard 
Accident Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


Argued before Moore, C. J., and Steere, McAlvay, Brooke, 
Stone, and Ostrander, JJ. 


-KKeena, LIGHTNER, Oxtosy & Oxvrosy, of Detroit, for Ap- 
pellant. ° 
Smiru, BALDWIN & ALEXANDER, of Adrian, for Appellee. 


OSTRANDER, J. 
Plaintiff's intestate, a man sixty-six years old, at Adrian, 
Michigan, July 26, 1909, after purchasing a railroad ticket of 
a railroad ticket agent and leaving the ticket window, returned 
to the window a moment or two before taking the train and 
asked the agent for a two days’ accident insurance policy. He 
designated no company or form of policy, and, without any oral 
representation by either, the agent issued a post card accident 
policy of the defendant company, and was paid fifty cents for 
it. Displayed in the station waiting room, over or near to the 
window where tickets were sold, was a metal advertising card, 
on the margin of which, in large type, was the following :— 
“Send Home a POST-CARD ACCIDENT POLICY Issued 
By The “STANDARD” of Detroit, Mich. 
“The Policy Goes Home. The Protection Goes With You. 
“RATES 
25c Per Day 
30 days $4.00 


* Decision rendered, Oct. 1, 1912. 137 N. W. Rep. 694. 
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10 days $2.00 
15 days $3.00 

“Each One Stamped Ready to Mail.” 

In the center of this advertising card, in small type, was a fac 
simile of the obverse or face side of the post card policy. The 
policy was printed on a card, ready for mailing, in form as 
follows :— 


Reg. No. 
129 


Agency No. 
02350 


Post Card Accident Policy. 
John Hause, Clinton, Mich. 

“The Standard Accident Insurance Company, of 
Detroit, Mich., hereby insures the individual who 
purchases this ticket in person and whose name 
is entered upon the stub hereof, bearing even 
number and date herewith, and made part of 
this contract, against loss of time resulting from 
bodily injuries received during the term of this 
insurance and effected solely by external, vio- 
lent, and accidental means, which shall independ- 
ently of all other causes, immediately and con- 
tinuously disable the insured, subject to all the 
conditions hereinafter contained. 

“A. If such injuries shall, independently of 
all other causes, within ninety days result in 
death, the Company will pay $2,500 to the ex- 
ecutors, administrators or assigns of the insured. 

“B. If the insured be a man and such in- 
juries shall wholly and entirely disable and pre- 
vent the insured from actually performing or en- 
gaging in any and every kind of occupation, and 
if such injuries shall at the same time compel 
the insured to remain continuously within the 
house and be subject to the personal and con- 
tinuous attention at his house of a surgeon in 
good standing, the Company will pay the in- 
sured for such disablement at the rate of $12.50 
a week for a period not exceeding fifty-two 
consecutive weeks. If such injuries shall not 
disable the insured as aforesaid, but shall dis- 
able and 
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[ Reverse. ] 

prevent the insured from actually performing some one or more 
necessary important daily duty or duties pertaining to his oc- 
cupation, the Company will pay weekly indemnity of $5.00 a week 
during the continuance of such partial disablement for not ex- 
ceeding twenty-six consecutive weeks. In no case shall the in- 
demnity payable under this contract for both total and partial 
disability exceed fifty-two consecutive weeks. 

“C. If the insured be a man, and such injuries are sustained 
while riding as a passenger and being actually within any rail- 
way passenger car using steam, electricity or cable as a motive 
power, by reason of the wrecking of said car, then the principal 
sum or weekly indemnity payable under clauses “A” and “B” 
shall be double the respective sums named therein as those to 
which the insured shall be entitled under the terms of the ticket. 
These double benefits shall not apply to any woman. 

“D. This ticket does not insure any person under eighteen or 
over sixty-five years of age, nor any woman except against death 
only, nor any person employed on any public conveyance while 
on duty, nor any person bereft of reason, sight or hearing, nor 
any person maimed, crippled or deformed, nor any person suf- 
fering from hernia or any other disease or bodily infirmity or 
disorder in any form. 

“E. This ticket is issued by the Company and accepted by the 
insured with the understanding and agreement that no benefits 
will be paid for injuries resulting fatally or otherwise, received 
under or in consequence of any of the following conditions: 
(1) While on any conveyance not provided for the transporta- 
tion of passengers, or while on a locomotive, freight car or 
caboose used for passenger service; or while entering or leaving, 
or trying to enter or leave, any moving conveyance; or while 
on the right of way or bridge of any railway; or (2) while, or 
in consequence of being, or having been, affected by, or resulting, 
directly or’ indirectly, wholly or partly, from intoxicants, anzs- 
thetics, narcotics, sunstroke, freezing, vertigo, sleep-walking, fits 
or any other disease or bodily or mental infirmity or disorder, in 
any form, either as a cause or effect, or medical or surgical treat- 
ment or operation; or from gas, poisonous substances, poison, 
or anything consciously or unconsciously, voluntarily or invol- 
utarily, accidentally or otherwise, taken, absorbed, administered 
or inhaled; or (3) while hunting, fishing, or on exploring ex- 
peditions, or under any circumstances from firearms of any kind 
or from explosives; or (4) from voluntary over-exertion, wrest- 
ling, lifting, racing, competitive games, or voluntary or unneces- 
sary exposure to danger, or when inflicted upon the insured by 
himself or any other person, or received by the insured while 
insane or inflicted by the insured upon himself while insane; 
or (5) for disappearance, or in any case where there is no visible 
mark of violence impinging upon the body of the insured, the 
body itself in case of death not to be considered such mark. 
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“F. Unless a written notice shall be given to said Company at 
its home office, Detroit, Michigan, within ten days thereafter, 
of any accident or injury for which claim is to be made, with 
full particulars thereof, and full name and address of the in- 
sured, all claim therefor shall be forfeited. Any such notice 
given to any agent of this Company shall not be deemed notice 
given to said home office. Unless direct or positive proof of death 
or duration of disability, which shall give full information of 
the manner of receiving the accidental injuries, and full infor- 
mation describing such injuries, shall also be furnished to said 
Company at its said home office, by the insured, or his legal rep- 
resentatives, within two months from the time of death or termi- 
nation of disability, all claims based thereon shall be forfeited. 
Legal proceedings for recovery hereunder shall not be brought 
until after three months from the date of filing such proofs at 
this Company’s home office, nor brought at all unless commenced 
within six months from time of death or termination of dis- 
ability. Indemnity for disabling injuries shall be payable at the 
end of period of disability only. 

“If the limitations of time for notice of injury, proof of claim 
or for legal proceedings herein contained, differ from the statu- 
tory provisions in relation thereto of the state in which the ticket 
is sold and delivered, it is agreed that such statutory provisions 
shall supersede such limitations in this contract. 

“G. Insurance on any one person under this Company’s ac- 
cident ticket is limited to one ticket for $2,500 with $12.50 weekly 
indemnity, exclusive of the sums named in clause ‘C.’ The 
weekly indemnity to be paid shall, however, in no case exceed the 
average weekly earning of the insured. Indemnity in excess of 
such limits shall be void and the premium paid for such excess 
shall be returned to the insured on demand. Should claim be 
made for death under this ticket upon the insured, whose aver- 
age weekly earnings were less than $12.50 per week, then the 
Company shall be liable for only such proportion of $2,500, or 
$5,000 under clause ‘C’ as the case may be, as such weekly 
earnings shall bear to $12.50. If the insured held any other ac- 
cident insurance in addition to this insurance, this Company’s 
liability hereunder shall not exceed such proportion of the death 
benefit or weekly indemnity as this insurance shall bear to the 
combined accident insurance in all companies. 

“H. Any medical adviser of the Company shall be allowed, 
as often as he may require, to examine the person or body of the 
insured, and make post mortem examination at his discretion, in 
respect to the alleged injury or cause of death, and any refusal 
on the part of the insured, or legal representatives of the insured, 
to permit either of such examinations, shall cause a forfeiture of 
all claims under the ticket. 

“I. This insurance covers only injuries received within the 
limits of the United States, Canada, Newfoundland, Mexico, 
Hawaiian Islands, West Indies and Bermuda, and while travel- 
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ing as a passenger on a regular passenger mail line steamer, 
coasting along or between such limits; but does not cover in- 
juries sustained in any part of Alaska or the British possessions 
in North America north of the sixtieth degree of north latitude, 
or in any of the territories of the United States acquired since 
the first day of January, 1897, except as above noted. 

“The stipulations and conditions of this contract cannot be ex- 
pressly or impliedly waived or altered in any degree by any rep- 
resentative of the Company. 

‘his ticket is good for the number of days canceled by a 
continuous line drawn by the selling agent across space for such 
term on left-hand margin of ticket and right-hand margin of 
stub, and according as the ticket is dated in the a. m. or p. m. 
space, it is: good from the next 12 o’clock including also the time 
from such hour until said noon or midnight. 

“Lem W. Bowen, President. 

“BK. A. Leonard, Secretary. 

“Series C, Feb., 1908.” 

On the next day plaintiff’s intestate was accidentally killed. 
Being advised of the death and of the date of the birth of the 
policyholder, defendant denied liability, relying upon clause D of 
the policy. Plaintiff brought suit, and in her amended declara- 
tion, in the second count, she pleads a part of the policy form 
printed in the said advertisement as clauses A and B, alleging 
“that by this advertisement, statement and quotation of policy, 
seen and understood” by the insured “the said defendant held it- 
self out as agreeing that the foregoing was the contract and 
policy, and-upon this” plaintiff’s intestate “relied when he pur- 
chased: said insurance,” and that failure of the agent to inquire 
about the age of the applicant and the issuing of the policy and 
acceptance of the premium was a waiver of the provisions of 
clause D.: In the third count she alleges that her intestate knew 
about the policy and the terms and conditions thereof what he 
was able to read from the advertisement printed in coarse print 
on metal cover over the ticket window of the Wabash Railroad 
in Adrian, and could read only the coarse print. 

Plaintiff’s intestate could not, because of defective eyes, read 
so much of the policy form as was printed in small type in said 
advertisement:: It does not appear that he was seen to read the 
advertisement. Whether he ever read his policy is not dis- 
closed. The testimony tends to prove that on account of the 
type used he could not have read it. The-ticket agent testified 
that if he had supposed plaintiff’s intestate to be more than sixty- 
five years old he would have directed attention to clause D in the 
policy. The jury was advised “that if plaintiff’s husband, when 
he bought his railroad ticket to Detroit, did not then intend to take 
out insurance, and was thereafter attracted by the advertisement 
of the defendant on the metal advertisement to take out the in- 
surance, and the advertisement led him to understand, and could 
fairly have led a reasonable man, exercising ordinary prudence, 
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to understand that a man in his condition and of his age was 
insurable by defendant’s policy or contract of insurance, and then 
asked for the insurance, and no representations were made by 
Mr. Hause, and no questions were asked by defendant’s agent 
as to his being insurable, and no statements made by the agent 
as to who could or could not be insured, and under those cir- 
cumstances Mr. Hause asked for this policy, paid for it, received 
the policy and accepted it, without objection on the part of either, 
then defendant is estopped from denying its liability because of 
clause D, and, of course, if these things do not occur, gentlemen, 
then, of course, there wouldn’t be any liability on this part or 
branch of the case. In other words, if he did not see this ad- 
vertisement at all, but he stepped up there and asked for a policy 
without any regard to the advertisement, and this policy was 
handed out to him, then I question very much, under this case, 
whether he could recover at all. But these instructions have 
reference to his having examined and being directed by the adver- 
tisement which was hanging there at the time.” 

A verdict having been returned for the plaintiff, and a judg- 
ment thereon duly entered, defendant alleges as errors, relied 
upon in this court, that “the court erred in refusing to give to 
the jury defendant’s request to charge No. 1, as follows: ‘Under 
the law and the evidence in this case, your verdict will be for the 
defendant.’ The court erred in refusing to give to the jury 
defendant’s request to charge No. 3, as follows: “The material 
allegations in the first count of the declaration are not sustained 
by the evidence and plaintiff cannot recover on that count.’ The 
court erred in refusing to give to the jury defendant’s request 
to charge No. 4, as follows: ‘The evidence in the case does not 
sustain the material allegations set forth in the second count in 
plaintiff’s declaration; therefore plaintiff is not entitled to your 
verdict upon that count.’ The court erred in refusing to give to 
the jury defendant’s request to charge No. 5, as follows: ‘The 
evidence does not sustain the material allegations set forth in the 
third count in plaintiff’s declaration; therefore plaintiff is not 
entitled to a verdict upon that count.’ The court erred in refus- 
ing to give to the jury defendant’s request to charge No. 6, as 
follows: “There is not sufficient evidence in the case tending to 
prove that the defendant at any time waived any of the material 
provisions in the policy, and you are not authorized to find a 
verdict for plaintiff on that theory.’ The court erred in refusing 
to give to the jury defendant’s request to charge No. 7, as fol- 
lows: ‘Plaintiff, in her declaration, relies upon an alleged con- 
tract with defendant. This contract is in writing, and the plain- 
tiff is bound by the terms and conditions of said writing. She 
cannot claim the benefit of those parts of the writing which are 
favorable to her and ignore such as are not favorable. Under 
clause D of the ticket or policy, when applied to the undisputed 
evidence in this case, plaintiff is not entitled to recover, because 
the assured was at the time that the ticket was issued over sixty- 
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five years of age.’ The court erred in refusing to give to the 
jury defendant’s request to charge No. 10, as follows: ‘The 
evidence is undisputed that Gund, the agent who issued the ticket 
or policy, acted in good faith, believing from what information 
was before him that John Hause was not over sixty-five years of 
age. Neither Gund nor the defendant company was guilty of 
any act of fraud or deception, and your verdict will be for the 
defendant ; it being immaterial, in view of these facts, what other 
people may have thought of the age that his appearance in- 
dicated.’”” And that the court erred in the charge given, as above 
set out. 

[1,2] If defendant’s waiver of the provision in clause D of 
its policy is established, the judgment ought to be affirmed, al- 
though the facts supporting the finding are not those submitted 
to the jury. All of the circumstances are to be considered in 
determining the question. We are impressed that they conclusively 
establish a waiver of the provisions of the said clause. If they 
do not, if upon the facts disclosed this provision of the policy is 
enforced, a fraudulent business is and may continue to be car- 
ried on by defendant. We assume, without hesitation, that it 
does not intend to conduct a fraudulent business, or to conduct 
its business in a fraudulent manner, and that it does intend that 
its agents who sell its post card policies of indemnity shall in- 
form intending purchasers that it in fact offers them to only a 
portion of the public. Otherwise its advertisement, its course of 
business, and the circumstances under which it is done invite 
any one and every one to buy. They necessarily operate to pre- 
vent the purchaser from discovering, after the policy is delivered 
and the premium is paid, that the indicated indemnity is not 
offered to him. They demand affirmative action on the part of 
the agent before the contract is entered into. The printed rule 
of defendant, with respect to the age of persons with whom it will 
contract, is an arbitrary one, made by itself, and may be changed, 
waived, or abrogated at its pleasure. It should be held to have 
waived it when such affirmative action is not disclosed, and when 
it is not shown that the purchaser had knowledge of the condition. 


The judgment is affirmed. 
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KANSAS CITY COURT OF APPEALS. 


Missourl. 


SCARRITT ESTATE CO. 
US. 
CASUALTY CO. OF AMERICA.* 


INDEMNITY INSURANCE—CONTRACTS—VALIDITY. 

A policy to indemnify insured against loss for injury to persons not 
employees while using elevators in a building of insured may 
stipulate that insurer shall not be liable before the completion 
of the building and elevators, and, where the policy so stipulates, 
the provision must be enforced, unless waived by insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


FORFEITURE—WAIVER. 

Where insurer, or its agent, taking insurance, knows of the existence 
of a ground of forfeiture provided in the policy, and with such 
knowledge delivers the policy and collects the premium, the 
ground of forfeiture is waived. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; 
Dec. Dig. § 392.) 


FORFEITURE—WAIVER. 

Where a policy to indemnify insured against loss for injuries to 
persons while using elevators in his building was issued before 
the completion of the building and elevators but after the elevators 
were put in use, and the facts were known to the agent of insurer, 
who accepted the elevators as completed within the stipulations 
of the policy, the nonliability of the insurer based on the non- 
completion of the building and elevators was waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1028-1029; Dec. Dig. 
§ 389.) 


INDEMNITY INSURANCE—LIABILITY—“WHILE IN THE CAR OF 
ANY ELEVATOR.” 

A policy to indemnify insured against loss for injuries to persons 
“while in the car of any elevator” in a building of insured covers 
a loss occasioned by an injury to a boy who inserted: his ‘head 
into the elevator shaft far enough to have it struck by car. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


Appeal from Circuit Court, Jackson County; J. A. Guthrie, 
Judge. 

Action by the Scarritt Estate Company against the Casualty 
Company of America. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


BoyLe & Howe. and Josern S. Brooks, all of Kansas City, 
for Appellant. 


ree 


* Decision rendered, June 17, 1912. Rehearing denied, Oct. 7, 1912. 
149 S. W. Rep. 1049. 
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ScARRITT, SCARRITT, JONES & MILLER, of Kansas City, for 
Respondent. 

Jounson, J. 

This is an action on a policy of insurance issued by defendant 
to plaintiff on June 1, 1907, by the terms of which defendant, in 
consideration of a premium of $70, agreed to indemnify plain- 
tiff “against loss by reason of the liability imposed by law upon 
the assured for damages on account of bodily injuries * * * 
suffered through an accident occurring during the term of this 
insurance policy, by * * * any person * * * not em- 
ployed by the assured while in the car of any elevator men- 
tioned in the schedule herein or while entering upon or alighting 
from such car or in the elevator well or hoisting of any elevator.” 
Two elevators, one a freight and the other a passenger, were 
specified in the schedule annexed to the policy, which stated that 
both elevators were “to be used for passenger purposes.” 

These elevators were in a new office building owned by plain- 
tiff in Kansas City. The policy was signed by defendant’s pres- 
ident and secretary, was. “countersigned at Kansas City” by 
Hunter, Ridge & Bryant as the “duly authorized agents” of de- 
fendant at Kansas City, and was delivered to plaintiff in that city. 
On July 6, 1907, Paul F. Shortridge, a boy eleven years old, 
accompanied his mother to the building on a business call she 
made on a lawyer who had offices in that building. While his 
mother was engaged in conversation, the boy went to the end of 
the hall to the door of the freight elevator, and, prompted by 
curiosity, put his head into the elevator well through an open 
panel in the door, and was struck on the head by the elevator 
car and injured. He brought suit against defendant to recover 
damages for his injuries on the ground that they were caused 
by negligence of plaintiff, and recovered a judgment in the cir- 
cuit court for $4,000, which, on appeal to this court, was affirmed. 
See Shortridge vs. Scarritt Estate Co., 145 Mo. App. 295, 130 
S. W. 126. His father and mother also sued plaintiff for their 
damages and recovered judgment for $500. Both of these judg- 
ments, together with costs and attorney’s fees, were paid by plain- 
tiff, and the purpose of the present suit is to recover of defendant 
the amount of the loss thus incurred on the ground that it falls 
within the protection of the policy to which we have referred. At 
all times since the accident defendant has denied liability, refused 
to defend the Shortridge suits, and in its answer interposed de- 
fenses, the principal one of which is that the policy by its terms 
provided that defendant should not be liable for “injuries suffered 
by any person before the premises or elevator plant are ready for 
occupancy,” and that neither the office building nor the elevator 
in question were ready for occupancy at the time of the injury. 

[1] A jury was waived, and, after hearing the evidence, the 
court rendered judgment for plaintiff in accordance with the 
prayer of the petition, and, after unsuccessfully moving for a 
new trial and in arrest of judgment, defendant brought the case 
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here by appeal. At the close of plaintiff’s evidence, defendant 
asked, and the court refused, a peremptory instruction. De- 
fendant then introduced evidence, and the cause was submitted 
by the parties to the court without a request from either party 
for findings of fact or declarations of law. We therefore are not 
advised by the record whether the court which performed the 
double function of judge and jury in a law case found for plain- 
tiff on the law or facts. Defendant does not claim that error 
was committed in the rulings on evidence, and with the case in 
this posture it is our duty to sustain the judgment, unless we 
should find it wholly unsupported by any reasonable theory of 
the case presented by the pleadings and evidence. Rice vs. 
McClure, 74 Mo. App. 383; Garrison vs. Lyle, 38 Mo. App. 
588; Rausch vs. Michel, 192 Mo. 293, 91 S. W. 99. 

[2] Taking up the point that the loss of plaintiff was not 
covered by the policy because of the stipulation that defendant 
should not be liable if the building and elevator were not com- 
pleted ready for occupancy, we concede the parties who made the 
contract lawfully could include an agreement of that character 
in their contract, and that if defendant did not waive the ground 
of forfeiture thus provided, we must give full force to the stipu- 
lation. Hackett vs. Phila. Underwriters, 79 Mo. App. 16; Rogers 
vs. Insurance Co., 155 Mo. App. 276, 136 S. W. 743; Pelkington 
vs. Insurance Co., 55 Mo. 177; Polk vs. Insurance Co., 114 Mo. 
App. 514, 90 S. W. 397. 

[3] But the rule is well settled that if the insurer or its agent 
who takes the insurance knows of the existence of a ground of 
forfeiture provided in the policy, and with such knowledge 
delivers the policy and collects the premium, the ground of for- 
feiture is deemed waived. The opposite rule would enable an 
insurance company to play fast and loose with its patrons, to 
lull them into a feeling of false security by pretending that the 
insurance was valid, and, when a loss occurred, bringing forth 
as a defense a ground of forfeiture that existed from the in- 
ception of the contract, and of which the insurer all along had 
full knowledge. “If a party by his silence directly leads another 
to act to his injury, he will not be permitted, after the injury 
has happened, to then allege anything to the contrary; for he 
who will not speak when he should will not be allowed to speak 
when he would.” Riley vs. Insurance Co., 117 Mo. App. 229, 
g2 S. W. 1147; Hackett vs. Underwriters, supra; Cagle vs. In- 
surance Co., 78 Mo. App. 431; Polk vs. Insurance Co., supra; 
Shutts vs. Insurance Co., 159 Mo. App. 436, 141 S. W. 15; 
Rogers vs. Insurance Co., supra. 

[4] The evidence shows that the building was not entirely com- 
pleted on the dates of the policy and injury; that thé construc- 
tion of the elevator door through which the boy stuck his head 
was not finished, since it required the insertion of fire glass in 
the open panels, and that further additions had to be made to the 
car, but, before the policy was issued, a number of offices had 
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been completed, tenants had been received, and the elevator 
had been put in commission. The recitations of the written parts 
of the policy and its annexed schedule, as well as other facts 
and circumstances in evidence, demonstrate beyond dispute that 
defendant’s “duly authorized agents” who transacted the busi- 
ness with plaintiff knew the exact condition of the building and 
its elevators, and accepted the elevators covered by the policy 
as “completed ready for occupancy.” With such knowledge they 
delivered the policy and collected the premium. Defendant re- 
tained the premium, and at no time before the loss offered to 
return it and cancel the policy. Under the rule we have stated, 
defendant is estopped from denying liability on the ground under 
discussion. 

[5] There is no merit in the point urged in the reply brief that 
the loss was not within the purview of the policy because the 
boy was not injured while in the elevator or in the shaft. He 
inserted his head into the shaft far enough to have it struck by 
the car, and was in the shaft within the meaning of the policy. 

The judgment is affirmed. All concur. 


JEFFERSON REALTY CO. vs. EMPLOYERS’ LIABILITY 
ASSUR. CORPORATION.* 


(Court of Appeals of Kentucky.) 


ELEVATOR ACCIDENT INSURANCE—NOTICE—EXCUSE FOR DE- 
LAY. 


Where a company insured against accidents to passengers on an 
elevator under a policy requiring notice of accident to be given 
the insurer within a reasonable time delayed several months to 
give notice, it was no excuse therefor that, though having the 
policy in its possession, it acted under a mistaken belief that the 
elevator in which the injury occurred was insured in another com- 
pany, and gave an immediate notice to such other company in- 
stead. 

ae other cases, see Insurance, Cent. Dig. §§ 1828-1336; Dec. Dig. 

539.) 


ELEVATOR ACCIDENT INSURANCE — NOTICE —“REASONABLE 
TIME.” 

A notice not given to the insurer until several months after an ele- 
vator accident and the bringing of suit against the insured, nor 
until a few days before the time set for trial, was not notice 
within a “reasonable time,” as required by the terms of the policy 
insuring the elevator against accident to passengers, and pro- 


* Decision rendered, Oct. 10, 1912. 149 S. W. Rep. 1011. 
Vol. XLI.—119. 
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viding that immediate notice of any accident should be given to 
the insurer. 
— other cases, see Insurance, Cent. Dig. §§ 1328-1386; Dec. Dig. 
539.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 5977-6983;, 
vol. 8, p. 7780.) 


ELEVATOR ACCIDENT INSURANCE—NOTICE. 


In order to fix the liability of an insurer for an accident on an ele- 
vator insured against accident to passengers, reasonable com- 
pliance with a condition of the policy requiring that it be given 
notice of any accident within a reasonable time was essential, 
regardless of whether noncompliance prejudiced the insurer. 


“oa other cases, see Insurance, Cent. Dig. §§ 1328-1886; Dec. Dig. 
589.) 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF WISCONSIN. 





FIRST NAT. BANK OF CRANDON 
vs. 
UNITED STATES FIDELITY & GUARANTY CO. OF BALTIMORE.* 


GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR MIS- 
CONDUCT OF EMPLOYEES. 


Under a bond to indemnify a bank against the dishonesty of its em- 
ployees, the indemnitor was not relieved of liability for the dis- 
honesty of the cashier by his promotion from the position of as- 
sistant cashier to that of cashier, without notice to the indemnitor 
contrary to representations made in the application for the bond, 
where the bond expressly provided that the bank might transfer 
any employee from one position to another at pleasure without 
notice, especially where the work performed by and responsibility 
intrusted to the employee as cashier and assistant cashier were 
the same. 


(For other cases, see Insurance, Dec. Dig. § 486.) 


GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR MIS- 
CONDUCT OF EMPLOYEES. 

Under an indemnity bond providing that the indemnitor would pay 
to the employer any loss or damage suffered through the dis- 
honesty of its employees, and requiring the employer to give no- 
tice in writing promptly after knowledge of loss, and furnish 
proofs ‘of loss within six months after such loss, and providing 
that no action, suit, or proceeding at law or in equity should be 
maintained unless commenced within one year from the time 

- of making a claim, the employer had an absolute right to re- 
cover the loss as soon as it occurred, and was not required to 
first exhaust its remedies against those primarily liable for the 
loss. 


_“ other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. 
612.) 


GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR MIS- 
CONDUCT OF EMPLOYEES. 

A bond given to indemnify an employer against the dishonesty of its 
employees for a money consideration has all the essential fea- 
tures of.an insurance contract, and is not to be construed ac- 
cording to the rules of law applicable to the ordinary accommo- 
dation surety. 


(For other cases, see Insurance, Cent. Dig. § 325; Dec. Dig. § 168.) 
GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR MIS- 
CONDUCT OF EMPLOYEES. 


Under a bond to indemnify an employer against the dishonesty of his 
employees, and requiring the employer if at any time there should 
come to his knowledge the fact that any employee was dishonest 


* Decision rendered, Oct. 8, 1912. 137 N. W. Rep. 742. 
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to notify the indemnitor, the employer was only required to notify 
the indemnitor of facts actually coming to his knowledge, and not 
facts of which he might have acquired knowledge by an exam- 
ination of the employee’s books. 
_ other cases, see Insurance, Cent. Dig. §§ 875, 875%; Dec. Dig. 
332.) 


GUARANTY AND INDEMNITY INSURANCE—DEFAULT OR MIS- 
CONDUCT OF EMPLOYEES. 

Where a bond given to indemnify an employer against the dishonesty 
of his employees did not require any examinations of the em- 
ployee’s books to be made, the negligence of the employer in 
failing to make such examination as the application for the bona 
represented would be done was not available to the indemnitor 
when sued on the bond, where it did hot plead negligence, but 
merely pleaded breaches of the conditions of the bond, that the 
employer had not suffered loss, and that any loss sustained was 
not cevered by the bond. 


(For other cases, see Insurance, Dec. Dig. § 486.) 


LIABILITY OF INSURER—GUARANTY AND INDEMNITY INSUR- 
ANCE. 

The negligence of an employer in failing to have an employee’s books 
examined is not available as a defense to an action on a bond 
given to indemnify him against the dishonesty of the émployee, 
although in his application therefor he represented that such 
examination would be made, where the defaults for which suit 
was brought could not have been discovered by an ordinarily 
careful examination of the books, although it might have been 
discovered by a thorough and critical examination thereof. 


(For other cases, see Insurance, Dec. Dig. § 436.) 


ACTIONS ON POLICIES—DEFENSES—NEGLIGENCE. 


Metre negligence on the part of an insured resulting in loss is not 
a defense against a fire insurance policy, but is one of the risks 
covered by the insurance. 


(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. § 428.) 


LIABILITY OF INSURER—GUARANTY AND INDEMNITY INSUR- 
ANCE. 


Negligence is not a defense to an action on an indemnity bond, unless 
it is such that it amounts to fraud or bad faith. 


(For other Cases, see Insuranee, Dec. Dig. § 4386.) 


LIABILITY OF INSURER—GUARANTY AND INDEMNITY INSUR- 
ANCH. 


In an action on a bond given to indemnify a bank against the dis- 


honesty of its employees, where it appeared that a cashier after 
direct and explicit instructions not to cash any checks given by 
P. on other banks, unless he had advice from them that they 
would be paid on presentation, and there was some evidence tend- 
ing to show that the cashier profited to some extent by permitting 
P. to deposit and draw against such checks, the courts finding 
that the bank’s losses were the result of dishonesty or bad faith, 
and not mere errors, was sustained by the evidence. 


ws other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. 
665.) 
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Appeal from Circuit Court, Marathon County; A. H. Reid, 
Judge. 

Action by the First National Bank of Crandon against the 
United States Fidelity & Guaranty Company of Baltimore. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

On September 28, 1909, the defendant for a valuable con- 
sideration executed and delivered to the plaintiff its contract of 
indemnity, whereby it agreed as follows: “That it will, at the 
expiration of three months after proofs of loss shall have been 
furnished to the company, pay to the employer the amount of 
any loss or damage that shall happen to the employer in respect 
to any funds, property or estate belonging to or in the custody of 
the employer, through the dishonesty of any of the employees, 
or through any act of omission or commission of any of the 
employees, done or omitted in bad faith and not through mere 
negligence, incompetency, or any error of judgment, and whether 
such dishonesty or such act of omission or commission occurs 
in the performance of any duty or trust specially assigned to such 
employee or occurs otherwise,” not exceeding $10,000. The 
contract provided that it should cover acts occurring from April 
15, 1909, to April 15, 1910, and that by agreement it might be 
eontinued in force from year to year. It was so continued for 
one year from April 15, 1910. One EidSmoe was employed as 
assistant cashier by the plaintiff at the time the contract became 
effective, and held that position until January, 1910, when he 
was elected cashier. While acting as assistant cashier and cashier, 
Eidsmoe permitted one Price to obtain fictitious credit at the 
bank by the process of “kiting checks”; that is to say by allowing 
Price to receive credit for checks drawn on other banks in which 
he had no funds to meet them, and by permitting him to with- 
draw from the plaintiff bank moneys to the amount of the ficti- 
tious checks so deposited. This practice covered a considerable 
period of time, and on July 26, 1910, Price had secured $26,220 
of the funds of the bank by reason of the deposit of such ficti- 
tious checks. Plaintiff brought this action to recover $10,000, 
being the full amount of the bond. 

The defendant set up four defenses in its answer. 

As its first defense it pleaded the following clause in the 
contract: “The employer further covenants and agrees that if 
at any time during the term for which this bond is written, or 
during any continuance hereof, there shall come to the knowl- 
edge of the employer the fact that any employee for whom the 
company may be bound under this bond is dishonest or has in 
bad faith, and not through mere negligence or error of judg- 
ment, done or neglected to do any matter or thing, or that any such 
employee habitually gambles, uses intoxicating liquors to excess, 
frequents houses of ill fame, or is a spendthrift living beyond 
his or her means, the employer shall promptly notify the com- 
pany of such fact, and the failure so to do shall relieve the com- 
pany from all liability on account of such employee, in respect 
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of loss or damage thereafter arising.” ‘The answer then alleged 
that the defendant’s officers and directors had knowledge of the 
practice pursued by Eidsmoe before Price had withdrawn any 
considerable sum from the bank, that the acts of Eidsmoe were 
authorized by the officers of the bank and therefore there was 
no wrongdoing on his part, but that, if they were not authorized, 
the defendant was discharged from liability because of plaintiff's 
failure to promptly notify defendant of Eidsmoe’s wrongful act 
after it had knowledge thereof. 

For a second defense it was urged that Eidsmoe was assistant 
cashier when the contract was made, and that he was thereafter 
made cashier without notice to the defendant, that the losses sued 
for were sustained while he occupied the latter position, and 
that such change without notice was contrary to the representa- 
tions made by the plaintiff in its application for a bond and 
operated to discharge the defendant from liability. 

For a third defense, it was alleged that the plaintiff had not 
suffered any loss through Eidsmoe’s acts; that Price was solvent, 
and had either paid or secured his indebtedness to the bank. 

For a fourth defense, the defendant set forth that the acts of 
Eidsmoe were the result of incompetency and error in judgment, 
and not of bad faith, and that the bond did not indemnify the 
plaintiff against the mistakes or errors in judgment of its em- 
ployees. By the terms of the contract, the defendant obligated 
itself to make good only such losses as occurred through the dis- 
honesty or bad faith of the employee. 

Among other things, the court found that between the 5th of 
January, 1910, and the 25th day of July, 1910, Eidsmoe know- 
ingly and intentionally permitted, allowed, and assisted Price to 
withdraw from the funds of the bank money which he was not 
entitled to withdraw, to the amount of $26,220; that such with- 
drawal was accomplished by means of kiting checks, so that the 
amount so procured did not appear as an overdraft in the ac- 
count of said Price on the books of the bank; that plaintiff col- 
lected of said Price $7,000, and no more, and that, by the acts of 
Eidsmoe, it suffered loss and damage amounting to over $19,000; 
that Eidsmoe allowed said Price to withdraw said sums of money 
and acted in collusion with him, knowing that it was a breach of 
his duty as an employee of said bank so to do, and with knowl- 
edge that the funds of the bank were being thereby illegally trans- 
ferred to said Price; that Price had engaged in the process of 
kiting checks as early as October, 1908, and the fact that he was 
doing or had done so came to the knowledge of W. B. McArthur, 
president of the plaintiff bank, as early as the month of May, 
1909, at which time and from that time forward the said Mc- 
Arthur instructed said Eidsmoe to accept no checks of said Price 
without satisfactory assurance, either by advice from the bank, 
indorsements secured, or a similar method, that the same would 
be paid on presentation; that then, for the first time, Eidsmoe 
understood the process and effect of kiting checks, and he then 
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observed McArthur’s instructions and the practice of accepting 
Price’s checks on outside banks, whether secured or not, prac- 
tically ceased in June, 1909, and that up to this time Eidsmoe 
acted wholly in good faith; that McArthur had no notice or 
knowledge that said instructions were not being followed, or 
that said Price was thereafter carrying on the process of kiting 
checks, until the month of August, 1910, when said loss was dis- 
covered by the bank examiner, and was reported to the officers 
and directors of the bank; that except, as above found, neither 
the plaintiff nor any of its officers or directors had any knowledge 
of the said process of kiting checks or of the said withdrawal of 
the funds of the bank or any wrongful or unlawful acts of said 
Eidsmoe until after the said discovery of the bank examiner; 
that the promotion of the said Eidsmoe from the position of as- 
sistant cashier to cashier did not substantially change the duties 
which he performed, was not contrary to any representation or 
warranty made by plaintiff in its application for the bond or 
renewal thereof, and was not a material change in the risk and 
hazard insured against by the policy. 

As conclusions of law, the court found that the acts of Eidsmoe 
constituted dishonesty and acts of omission and commission done 
and committed in bad faith, and not through mere negligence, 
incompetency, or any error of judgment; that the appointment 
of Eidsmoe to the position of cashier without the knowledge or 
consent of the defendant does not constitute any defense to the 


action; that the plaintiff is entitled to recover of and from the 
defendant the sum of $10,000 with interest from January 10, 
1911, to date of judgment. 

‘ The errors assigned are (1) the court erred in holding that 
plaintiff had no knowledge of the kiting permitted by Eidsmoe 
on account of which loss was sustained; (2) in not sustaining 
the demurrer ore tenus to the complaint. 


BLoopcoop, KrmMpEr & Btoopcoop, of Milwaukee (Francis 
Bloodgood, Jr., and Jackson B. Kemper, both of Milwaukee, of 
counsel), for Appellant. 

KRENTZER, Brrp, RosENBERRY & OKONESKI, of Wausau, for 
Respondent. 

3ARNES, J. (after stating the facts as above.) 

[1] 1. It is urged that the bond in this case was forfeited by 
reason of the fact that the employee Eidsmoe was promoted from 
the position of assistant cashier to that of cashier during its 
continuance without notice to the defendant. The point is not 
well taken for two reasons: First. Because the bond provides 
that “the employer may, at any time, transfer any and every 
employee, for whom the company is * * * bound hereun- 
der, from one position to another, and shift any employee about 
at pleasure without notice to the company, and the company shall 
be and remain liable to the employer.” Therefore, under the 
terms of the bond itself, the plaintiff had a right to make the shift 
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which it did without notice to the defendant. Second. The 
proof showed that Eidsmoe performed the same work and was 
intrusted with the same responsibility while he was assistant 
cashier that he assumed while he was cashier, and that the change 
was one in name only, and did not affect the character of the 
work done. No harm resulted to the defendant from makirg 
the change. 

[2] 2. It is also insisted that the bond is a guaranty of collec- 
tion, and not of payment, and that, therefore, no recovery could 
be had thereon until the plaintiff had exhausted its remedies 
against those primarily liable. The language of the bond is as 
follows: “The company covenants and agrees * * * that 
it will * * * pay to the employer the amount of any loss or 
damage that shall happen to the employer * * * through the 
dishonesty * * * of through any act of omissicn or comis- 
sion of the employee, done or omitted in bad faith.” The bond 
further provided that the employer should promptly give notice 
in writing to the company after knowledge of any loss in respect 
to which the liability of the defendant was claimed and should 
within six months furnish the company proof of such loss, and 
that in default thereof the liability of the company should termi- 
nate. It further provided that no action, suit or proceeding at 
law or in equity should be maintained on the bond, unless the 
same was commenced within one year from the time of making 
claim on the company for the loss in respect to which such action 
or proceeding was brought. The language of the covenant is that 
the defendant would pay to the employer the amount of any loss 
or damage that might happen, and not that it would pay the net 
amount of the loss after plaintiff had exhausted its remedies 
against those liable for the moneys withdrawn from the bank. 

[3] This court has held that a bond of the kind involved in 
this case given for a money consideration has all the essential 
features of an insurance contract, and that it is not to be con- 
strued according to the rules of law applicable to the ordinary 
accomodation surety. United American Fire Ins. Co. vs. Bond- 
ing Co., 146 Wis. 573, 131 N. W. 994. Other cases so holding 
are United States F. & C. Co., vs. First National Bank, 233 III. 
475, 84 N. E. 670; Farmers’ & Merchants’ State Bank vs. United 
States F. & G. Co. (S. D.) 133 N. W. 247, 36 L. R. A. (N. S.) 
1152; American Surety Co. vs. Pauly, 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977. If the plaintiff were required to ex- 
haust its remedies against Price and Eidsmoe before it could 
have recourse against the defendant, it might well be that it 
could not comply with the conditions of the bond at all, because 
it might not be able to enforce its remedies against these parties 
within the time which the bond attempts to limit for the com- 
mencement of suit thereon. It appears to be quite clear that the 
language of the bond gives the plaintiff an absolute right to re- 
cover its loss from the surety as soon as it occurs, and not the 
qualified one to recover only so much of the loss as cannot be 
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recovered from those responsible for it. Queenan vs. Palmer, 
117 Ill. 62, 619, 7 N. E. 470, 613. We do not find anything in 
the cases of La Rose vs. Logansport National Bank, 102 Ind. 
332, 1 N. E. 805, Closson vs. Billman, 161 Ind. 610, 69 N. E. 
449, or Singer Mfg. Co. vs. Littler, 56 Iowa, 601, 9 N. W. 905, 
relied on by appellant, which supports its contention. 

3. It is argued that the officers of the plaintiff bank had knowl- 
edge of the practice of kiting checks which was being carried on 
after the month of June, 1909, and might have informed the 
surety of such fact, or might have discharged the employee in 
time to have prevented all loss under the bond, and that, be- 
cause of its failure to do either, the surety is discharged under 
the clause in the bond set forth in the statement of facts and 
defining the matters and things which it was the duty of the bank 
to disclose to the defendant. The finding of the circuit court 
negatives actual knowledge of the practice of kiting checks after 
the time stated. It is true there is evidence in the case from 
which the court might have found that such knowledge existed, 
but the officers of the bank denied having such knowledge, and 
a finding in accordance with their testimony is fairly supported 
by the evidence. 

[4.] 4. It is further urged that an examination of the books 
of the plaintiff bank would disclose the practice that was being 
pursued, and that the officers of the bank were chargeable with 
knowledge of what was contained in their books, particularly 
inasmuch as they represented when the application for the bond 
was made that periodical examinations of the bank would be 
made by its officers. The language of the bond is that the em- 
ployer would notify the defendant of certain facts if the same 
should “come to the knowledge of the employer.” We interpret 
this provision of the bond to mean actual knowledge and mere 
constructive notice, which is a very different thing from knowl- 
edge, although in some cases its legal effect may be the same. 
The bond did not require the plaintiff to notify the defendant of 
matters of which it had knowledge and also of matters of which 
it might have knowledge had its officers made a critical exam- 
ination of its books from time to time. 

.[5] 5. It is urged that in its application for the bond the 
plaintiff represented that the bank would be examined about once 
a month by its officers and directors; that monthly meetings were 
had and cursory examinations were made; that plaintiff was 
bound to make efficient examinations from time to time; and that, 
if such examinations had been made, the cashier’s default would 
have been discovered, and that plaintiff is precluded from re- 
covery by reason of the negligence and carelessness of its officers - 
in conducting their examinations. This issue is not raised by the 
pleadings. Negligence is not set up as a defense in the answer. 
It is not made the subject of any finding by the court, and was 
not diseussed by the court in the exhaustive opinion which it 
rendered in the case. The bond itself does not require any ex- 
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aminations to be made. If -defendant wished to rely on rep- 
resentations made in the application for the bond, it should have 
so advised the other party by its pleading. 

[6] Treating the question as being properly before the court 
does not affect the ultimate conclusion to be reached in the case. 
There was evidence strongly tending to show that the default 
in question could not have been discovered except by an ex- 
amination of the draft register, and that, while a thorough and 
critical examination would uncover the wrongdoing, an ordinarily 
careful one might not. 

[7] Mere negligence on the part of the insured which results 
in loss is not a defense against a fire insurance policy; but is one 
of the risks covered by the insurance. Pool vs. Insurance Co., 
g1 Wis. 530, 540, 65 N. W. 54, 51 Am. St. Rep. 919; Karow vs. 
Ins. Co., 57 Wis. 56, 62, 64, 15 N. W. 27, 46 Am. Rep. 17. 

[8] Neither is it a defense in an action on the bond of a surety 
corporation, unless it is such that it amounts to fraud or bad 
faith. Fidelity & Deposit Co. vs. Courtney, 186 U. S, 342, and 
cases cited page 361 op., 22 Sup. Ct. 833, 46 L. Ed. 1193. The 
casé of United States F. & C. Co. vs. First National Bank, supra, 
is to the same effect. We think the doctrine of these cases is 
sound, and should be followed. 

6. It is next insisted that at the time the bond was applied for 
the officers of the plaintiff knew that the practice of kiting checks 
had been carried on, and that it was its duty to disclose that in- 
formation in its application for the bond, and, furthermore, that 
it was its duty to inform the defendant of that fact under the 
clause which obligated the plaintiff to inform the defendant of 
any dishonest transactions in which Eidsmoe participated or of 
any transactions carried on by him in bad faith, and not through 
mere negligence or error in judgment. The court found, in 
substance, that the original transactions of Price with the bank 
were permitted through ignorance on Eidsmoe’s part of the bank- 
ing business, and were the result of an error in judgment, and 
not of any bad faith. Ejidsmoe was notified on June 12, 1909, 
to stop the practice which had been pursued, and he did prac- 
tically stop it for a period of three months. If the acts com- 
plaint of were not done in bad faith or with a dishonest purpose, 
no notice was requested. We are unable to say that the in- 
ference which the trial court drew from the testimony and from 
all of the facts and circumstances disclosed by the case is not 
fairly supported by the evidence, and we do not think the find- 
ing on this question of fact should be disturbed by this court. 

[9] 7. It is also urged, but not very strenuously, that the last 
acts complained of were the result of errors, and not of dis- 
honesty or bad faith on Eidsmoe’s part. The circuit court found 
the contrary, and this finding is clearly supported by the testi- 
mony. ‘These transactions occurred after Eidsmoe had received 
direct and explicit instructions not to cash any checks given by 

* Price on outside banks, unless he had advice from the banks on 
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which the checks were drawn that they would be paid on presenta- 

tion. There was also some testimony tending at least to show 

that Eidsmoe profited to some extent by permitting Price to with- 

draw moneys from the bank in the manner in which he did. 
Judgment affirmed. 


—-—--— -$e@—-- stan 


COURT OF APPEALS OF KENTUCKY. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION 
US. 


STANLEY DEPOSIT BANK.* 


EMPLOYER’S INDEMNITY INSURANCE—APPLICATION—REPRE- 
SENTATIONS. 


An employer’s indemnity bond, insuring a bank against loss by the 
infidelity of its cashier, is enforceable where the bank, in making 
the statements on which the bond was issued and renewed, used 
all the information it had bearing on the subjects inquired about, 
and believed, in good faith, what it said, and used proper care to 
acquaint itself with the facts; and where the officials of a country 
bank, with little experience in banking, testified that they did 
not discover the cashier’s wrongdoings until after the statements 
made for the original bond and the renewal, though they had 
used due care to ascertain the condition of the accounts, the bond 
was enforceable. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


INDEMNITY INSURANCE—NOTICE—SUFFICIENCY. 


An employer’s indemnity bond, requiring immediate notice to the 
insurer of the discovery of any act of dishonesty on the part of 
the employee, requires the employer to give notice with all 
promptitude considering the facts, and, unless the lapse of time 
is so long as to be obviously a noncompliance with the bond, the 
question of the timeliness of the notice is for the jury; and where 
the employer gave notice fourteen days after the discovery of a 
shortage in the accounts of the employee, but during the interval 
attempts were made to procure the employee to make up the 
shortage, the bond was enforceable as against the objection of 
want of immediate notice. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336, 1732-1770; 
Dec. Dig. §§ 539, 668.) 


Appeal from Circuit Court, Daviess County. 

Action by the Stanley Deposit Bank against the Employers’ 
Liability Assurance Corporation. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


* Decision rendered, Oct. 10, 1912. 149 S. W. Rep. 1025. 
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Rost. E. Woops, of Louisville, MILLER & Topp, of Owens- 
boro, and T. L. Epeten, of Frankfort, for Appellant. 

Sweeney, Extis & SwEENEY, and LirrLe & SLACK, all of 
Owensboro, for Appellee. 


Nuwn, J. 

The judgment appealed from was rendered against appellant 
upon an indemnity bond which it had executed to appellee, in- 
demnifying it against loss occasioned by the infidelity of its 
cashier, Estill W. Neel. The maximum liability of appellant, as 
fixed in the bond, was $10,000, and judgment was rendered for 
$9,498. The bond in this case is similar to the bonds in the 
cases of Fidelity & Guaranty Co. vs. Western Bank, 94 S. W. 3, 
29 Ky. Law Rep. 639, and U. S. Fidelity & Guaranty Co. vs. 
Citizens’ National Bank, 147 Ky. 285, 143 S. W. 997. To ob- 
tain the bond sued on in this case, appellee was required to and 
did, on February 16, 1904, make certain statements in answer to 
certain questions; and the following are those material to the 
issues, to wit :— 

“(4) Have you received a satisfactory character of him from 
his last employer? And have his duties while in your service 
always been performed in a faithful and satisfactory manner ? 
Yes.” 

“(6D) How often and to whom will you require him to 
render an account of cash received and pay the same over? 
Render statements to directors. 

“(6E) Are moneys to be paid into bank by applicant? If so, 
how often will the bank book be inspected and checked? 
Monthly.” 

“(6H) How often will you balance his cash accounts and how 
will you check their accuracy? Please explain fully. Every 
thirty days at meeting of directors ; by cash on hand and in other 
banks and notes discounted. 

“(61) Will the balance in his hands, if any, be counted, and 
paid.aver, or how dealt with? Quarterly. 

“(6]) How often and by whom will cash, securities, stocks, 
etc., be compared and verified with accounts, vouchers and bank 
passbook? Do.” 

“(9) When were his accounts examined last and were they 
found correct in every respect? February 13, 1904.” 

The bond was renewed March 1, 1905, upon the following 
statement of appellee, signed by its vice president, James Hill, 
to wit: “This is to certify, on behalf of the employer referred 
to in the above policy, that Mr. Estill W. Neel, the employed, had 
been continuously in the service during the currency of this 
policy, and to the best of my knowledge and belief has faithfully 
performed his duties and rendered his accounts without default. 
Nothing derogatory to his character or ability has developed and 
I know of no reason why the renewal of the policy applied for 
should not be continued. His accounts were last examined or 
audited for the employer on Feb. 1, 1905, by directors and were 
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found correct up to Feb. 1, 1905. Stanley Deposit Bank, by 
James Hill, Vice President.” 

[1] Appellee was a new bank when the original bond was 
executed, having begun business on March 1, 1904, and Neel 
was its cashier from the beginning. Appellant claims in defense 
that Neel became a defaulter on February 8, 1904, which was 
before the application for the bond was made on February 1, 
1904; that he also defaulted in February or March in the sum 
of $1,500; that he defaulted in the sum of $5,300 in June, 1905, 
and to the extent of $10,000 in December of the same year. The 
effect of appellant’s claim is that all the answers above copied 
were untrue, and that it is not therefore liable on the bond. If 
this position were correct, it would result that the employer would 
be insuring his employee; would be insuring the insurer against 
the latter’s liability which it was undertaking. If the employer, 
in making his answers, uses all the knowledge or information he 
has bearing on the subject inquired about, and believes, in good 
faith, what he says, and uses proper care to acquaint himself with 
the facts before answering, he has done all that should be re- 
quired of him. The officials of the bank testified that they knew 
nothing of Neel’s’peculations until March 16, 1906; that they had 
used due care to ascertain the condition of his accounts ; that they 
had checked his accounts monthly and quarterly, as stated in 
answer to some of the questions; and that, in so far as they 
could ascertain, his accounts were correct on February 13, 1904, 
and February 1, 1905. ‘The capital stock of the bank was $15,000, 
and Neel agreed to take one-third of it. His account was charged 
with $500 on February 8, 1904, and this amount was used to pay 
a part of the agreed consideration for the stock. The $1,500 
which it is charged he embezzled in February or March was 
charged to his account; but it was used by him in paying for fix- 
tutes and supplies for the bank, and this was correct. It appears 
that those in charge of the bank were country bank officials, and 
had but little, if any, experience in banking, and they swore that 
they did not discover that the $500 and $1,500 items were on the 
individual account’ of Neel until March 16, 1906, and by an 
amendment of appellee Neel’s accounts for the first year were 
eliminated from consideration, so the only items in litigation are 
the peculations of the second year, one in June of $5,300 and one 
in December of $10,000, and the bank officials testified that they 
did not discover these until March 16, 1906, although they used 
proper care in examining and investigating the accounts of 
Neel. 

[2] The contract sued on required appellee, upon the dis- 
covery of any peculation on the part of Neel, to give immediate 
notice thereof to appellant. As stated, the discovery was made 
on March 16, 1906, and notice was given by telegram and letter 
on March 30, 1906, fourteen days after the discovery, and ap- 
pellant defended upon the ground that this was not such notice 
as required by the contract. In a few days after appellant re- 
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ceived the notice, it wrote appellee a letter denying its liability 
under the bond. Appellee’s testimony shows that on the morn- 
ing of March 16, 1906, its assistant cashier informed its pres- 
ident, who lived in the country, that there was something wrong 
with Neel’s accounts, and he began an investigation of his ac- 
counts and employed an expert for that purpose, but had not 
concluded it when the notice was sent to appellant.. The testimony 
also shows that during the time between the discovery of the 
shortage and the time the notice was given the bank officials were 
endeavoring to procure enough money and property from Neel 
to make his shortage good, and did secure $5,802, which was 
all he had, except $1,750, and that was received by a bank in 
Owensboro. Neel had promised the officials to make the shortage 
good. The question as to whether appellee gave appellant rea- 
sonable notice, under the terms of the bond, was submitted to the 
jury under proper instructions. In the case of Fidelity & Guar- 
anty Co. vs. Western Bank, supra, the court, in considering this 
question, quoted with approval from Frost on Guaranty In- 
surance (section 104) the following: “It is customary to pro- 
vide in all policies of guaranty insurances that notice of loss 
shall be given to the insurer by the insured Within a certain 
designated time. ‘The time here referred to is usually controlled 
by the use of such phrases as ‘immediate notice,’ ‘notice forth- 
with,’ ‘as soon as possible,’ ‘as soon as practicable,’ etc. These’ 
phrases have practically one and the same meaning, to wit, that 
the insured shall, with all promptitude, considering the probable 
amount of the loss and the probability of the ‘risks’ endeavoring 
to escape, give notice to the insurer of the occurrence of the loss.” 
That opinion also states that, “unless the lapse of time is so long 
as to be obviously a noncompliance with the contract, the ques- 
tion whether the notice was timely is one for the jury.” With 
regard to notice, the case at bar is almost a facsimile of the 
case quoted from, and in that case this court upheld the action’ 
of the lower court in submitting the question of notice to the jury. 
See, also, the case of U. S. Fidelity & Guaranty Co. vs. Citizens’ 
Nat. Bank, supra. 

[3] Appellant also seeks a reversal because the court, during 
the trial, made an improper statement in the presence of the jury 
which it claims was prejudicial to it. The attorneys in the case 
were having some trouble about the introduction of evidence 
bearing on the giving of the immediate notice to appellant, and 
the court said to them: “I have understood from the statements 
of counsel that that is according to the plaintiff's contention here ; 
that they did not know anything was wrong with the accounts 
of Mr. Neel on March 15, 1906, and on April Ist they did notify 
them. I am of opinion to settle that business, that that is, within 
the meaning of this business, immediately notifying. I think the 
courts have substantially so held.” If this statement was heard 
by the jury, it was very likely to prejudice appeltant’s defense. 
At the conclusion of the evidence, the court instructed the jury 
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not to find for appellee, unless immediate notice was given to ap- 
pellant: of the defalcation. And also gave the following instruc- 
tion: “The court further instructs the jury that the words ‘im- 
mediate notice,’ as used in the contract of insurance sued on 
herein and in these instructions, mean notice given as soon as 
practicable after the event and within a reasonable time; the 
covenant of the plaintiff in said contract being to act promptly 
and with dispatch in giving notice to defendant.” The court did 
not err in giving this instruction, but if the jury heard the court 
make the remarks above copied they had a right to believe that 
the court had settled the matter of notice for it; but there is only 
a presumption that the jury heard the remarks. Granting, how- 
ever, that they did, we are not authorized to consider the error, 
as there is nothing in the record showing that any exceptions 
were taken at the time it was made, or any time during the trial. 
Branson vs. Commonwealth, 52 Ky. 330, 17 S. W. I1o19, 13 Ky. 
Law Rep. 614; Manion’s Adm’r vs. Lambert’s Adm’ r, 10 Bush, 
295; Bowler vs. Lane, 3 Metc. 312. 

[4] Among others, the court gave the jury the following in- 
struction: “It is admitted in the pleadings that Estill W. Neel 
appropriated to his own use $15,300 of the funds of plaintiff 
bank during the period covered in the bond of indemnity sued 
on; and if you shall believe from the evidence that said Neel, by 
fraud or dishonesty, so appropriated said funds of said bank, 
without the knowledge or consent of its officials, then you should 
find in favor of plaintiff, and you will deduct from said $15,300 
such sums as have been proven in evidence to have been paid to 
plaintiff bank by Neel upon his alleged shortage; but in no event 
are you authorized to find in favor of plaintiff in any sum ex- 
ceeding $10,000, the amount named in the bond of indemnity sued 
on,” etc. Objection is made to that part of this instruction which 
stated that it is admitted in the pleadings that Estill W. Neel 
appropriated to his own use $15,300 of the funds of appellant. 
We have examined the pleadings carefully, and are of the opinion 
that. appellant’s pleadings do admit that he appropriated that 
amount of the bank’s funds, but allege that he did so with the 
knowledge and consent and under an agreement with the officials 
of the bank. The evidence shows, however, that Neel did ap- 
propriate two sums, to wit, $5,300 in June, 1905, and $10,000 in 
December, 1905, which total $15,300, the amount named in the 
instruction, and there is no evidence in conflict with this; there- 
fore the court did not err in making the statement in the in- 
struction referred to. 

[5] Appellant claims that it is also entitled to a reversal, be- 
cause the court erred in allowing C. M. Finn to testify as an ex- 
pert when he did not qualify as such. Finn was not introduced 
as an expert. He testified that he was not an expert bookkeeper, 
but had studied it while in school. Finn was county attorney at 
the time Neel defaulted, and as such it was his duty to, and he 
did, prosecute Neel for embezzlement; and in preparing the 
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prosecution Finn, with the aid of an expert bookkeeper, exam- 
ined the books of the bank which were kept by Neel, and which 
were introduced in evidence on the trial of this case; and Finn 
testified that with the aid of this expert he was able to learn how 
Neel appropriated the $5,300 in June and the $10,000 in Decem- 
ber, and how he attempted to cover it up, and he then took the 
books and showed the jury the different items entered on different 
pages, and showed how it was done. This, in our opinion, was in 
no sense the testimony of an expert. The witness only showed the 
different entries which had reference to the two sums embezzled. 

The books of the bank are not before us; but from the record 
it is difficult to understand how the officials of the bank, if they 
used any sort of diligence and care, failed to discover the wrong- 
doing of their cashier before March 16, 1906. They all testified, 
however, that they did use care and were diligent in examining 
the books, and that they did not discover it before that time. 
This was a matter for the jury, and it decided in appellee’s favor, 
under proper instructions. ; 

For these reasons, the judgment of the lower court is affirmed 


METROPOLITAN PLATE GLASS & CASUALTY INS. 
CO. vs. HAWES’ EX’X.* 
(Court of Appeals of Kentucky.) 


SICK BENEFIT POLICY—CONSTRUCTION. 

The plaintiff was entitled to recover under a sick benefit insurance 
policy providing that the insured should be entitled to benefits 
while continuously and necessarily confined to the house under the 
care of a physician, and unable to pursue his occupation, thotigh 
the insured, while sick with tuberculosis and on the advice of his 
physician, sat outdoors a part of the time. 

(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. 
§ 461.) 


SICK BENEFIT POLICY—CONSTRUCTION. 


Where the language permits, a sick benefit insurance policy should 
be construed favorably to the insured, rather than to the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


a Decision rendered, Oct. 17, 1912. 149 S. W. Rep. 1110. 
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fit Payable Thereon, Does Not Apply to Existing Contracts Be- 
fore Its Adoption. Mutual Benefit Life Ins. Co. vs. Emig’s 

Ky. St. § 752 Authorizes the Insurance Commissioner to Examine 
the Affairs of Domestic Insurance Companies Whenever He Deems 
It Prudent to Do So, and of Foreign Companies Whenever He 
Deems It Necessary. Bell, Ins. Com’r vs. Louisville Board of 
Fire Underwriters (Ky.)........ee++ qponetaees 

‘ ell, 


Com’r vs. 






4. 


Investigation by Insurance Commissioner. 
ville Board of Fire Underwriters (Ky.)..... ccccecce eoccccee 
It Is Within the Power of the Legislature of This State to Enact a 
Statute Which Prescribes the Conditions Upon Which Life Insur- 
ance Companies May Do Business Within the State, and to Pre- 
scribe the Forms and Conditions of the Policies Issued by Such 
Companies. Continental Life Ins. & Inv. Co. vs. Hattabaugh, 
State Ins. Com’r (Idaho).......seseeseees Coccccccce cosccccccose 
An Agreement Between a Limited Number of Individuals, Partners and 
Corporations Engaged in a Printing Business to Indemnify Each 
Other Against Loss by Fire Is Not a Contract for the Creation 
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Licensed to Transact Insurance Business in This State at the 
Time This Act Goes Into Effect Is Hereby Recognized as an 
Existing Company, and Shall Have the Right to Continue Such 
Business Under the Provisions of This Act. State ex rel. No. 
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on Insurer and Insured. Robbins vs. Hennessey et al. (Ohio)..1721 
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Under Statute Making Foreign Insurance Companies, Doing Business 
in the State, Subject to the Process of the Courts of the State 
in Any Action Founded on Any Claim by Any Citizen, the Courts 
Have Jurisdiction of an Action on an Account Stated by a Citi- 
zen Against a Foreign Insurance Company Doing Business in the 
State. United States Health & Accident Ins. Co. vs. Batt (Ind.) 726 

The Act Is a General One Governing This Character of Business, and 
Evidently Refers to Business Done in Illinois. Western Life 
Indemnity Co. vs. Rupp (Ky.) 863 

Failure of an Insurance Company to Secure the Authority of the Com: 
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Section 1866 Provides: ‘All Corporations, Whether They Expire by 
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cuting and Defending Suits by or Against Them. Frink vs. 
National Mut. Fire Ins. Co. et al. (S. C.) 

Suit May Be Instituted and Prosecuted -~ Any Life or Health 
Insurance Company in Any County here Loss Has Occurred, 
or Where the Policyholder Instituting Such Suit Resides. In- 
diana & Ohio Live Stock Ins. Co. vs. Krenek (Tex.) 1114 

Laws 1911, c. 49, § 79, Provides That Every Domestic Insurance Com- 
pany, Previously Organized to Transact Business at the Time 
the Act Goes Into Effect, Has the Right to Continue Such Busi- 
ness, and That Any Company Whose Charter Permits It to Take 
Life, Accident, Health and Liability Insurance, and Which 
Has Been Licensed to Transact Such Business. Held That 
Foreign Insurance Companies Could Not Transact Both Life and 
Liability Business in the State. State ex rel. Attna Life Ins. 
Co. vs. Schively, Ins. Com’r (Wash.) 

Combinations to Prevent Competition in Insurance or in Any Manner to 
Control the Same Held to Be Unlawful Under Gondring Act of 
Nebraska. State vs. American Surety Co. (Neb.) 

A State May Exact Any Stipulation It Pleases as a Condition of the 
Admission of Foreign Insurance Companies to Do Business in the 
State. City of Montgomery vs. Royal Exchange Assur. Corp. 
of England (Ala.) 

A Court Has No Jurisdiction to Order an Accounting of a Foreign Cor- 
poration’s Business Affairs, and to Determine Therefrom, in a 
Suit Against It by a Member Thereof, Whether He Has Been 
and Is Being Charged Excessive Rates. State ex rel. Hartford 
Life Ins. Co. of Hartford, Conn. vs. Shain, Circuit Judge, et al. 


PENALTIES AND OFFENSES. 


Construction of Penalty for Discrimination, Pertaining to Statute Licens- 
ing Brokers, Defined. People vs. Hactford Life Ins. Co. (Ill.).. 

Interpretation and Construction of Revisal 1905 Sec. 3484 Regarding 
an Indictment Charging That Defendant Did Unlawfully and 
Willfully Assume to Act as an Insurance Agent. State vs. Ar- 
lington (N. C.) 

In an Action to Recover a “Penalty, Under Insurance’ Law, (Laws 1909, 
c. 28) § 134 for Failure to Execute and Deliver an Agent’s Bond, 
the Complaint Need Not Specify the Particular Policies Which 
Had Been Issued in Violation of the Law. Fire Dept. of E. 
Rochester in New York vs. Barley, Wayne Co. (N. Y.) . 

Rating Bureau Approved. Insurance Not a Necessary. Harris et al. 
Commonwealth (Va.) 


If. Insurance Companies. 
(A) STOCK COMPANIES. 


ql) Clause in Charter Which Provided “That Any Insurance Effected by or 
for the Owners of a Tug, the Charterer Shall Have the Benefit 
of Said Insurance,’’ Such Provision Did Not Impose Any Obliga- 
tion on the Owners to Maintain Insurance in Force for the Benefit 
of the =e Port Johnston Towing Co., vs. Pennsylvania 
R. Co. ( 

Absence of ‘Any Provisions in the Charter of a Life Insurance Com- 
pany Requiring Trustees of the Company to Be Policyholders, 
Together With a Provision in the Charter That the President 
Shall Be a Member of the Corporation, and the Practical Con- 
struction of Its Charter and By-Laws by the Company Since Its 
Organization in 1842 (Laws 1842, c. 246) Requires the Con- 
struction That the Trustees Need Not Be Policyholders. For 
Other Cases, See Insurance, Dec. Dig. § 35. In re Mutual Life 
Ins. Co. of New York (N. Y.) 

Board of Directors of Life Company Have Discretion “to” Distribute 
Surplus Among Policyholders. Blanchard et als. and Prudential 
Ins. Co. et als. (N. J.) 

The Rule Applicable to Such a Situation Is Thus Stated in Perry on 
Trusts: “The Burden Is on the Trustee to Show That He Made 
No Profits or Received No Benefit From the Money; and if He 
Refuses to Account, or to Show the Amounts of Profits Received, 
the Court Will Give Compound Interest in Order That It May Be 
Certain That the Cestui Que Trust Gets the fits on the Trade 
or Business in Which the Trustee Has Employed the Money.” 
1 Perry on Trusts, § 471. and Cases Cited. Hazelton et al. vs. 
New York Life Ins. Co. ( Wis.) 
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(3) Action Where the Court May After Dissolution and Winding Up the 
Affairs of an Insolvent Insurance Corporation, May Appoint a 
Receiver. State ex rel. Barton, Auditor of Public Accounts vs. 
Farmers’ & Merchants’ Ins. Co. of Lincoln (Neb.)........... 

Where a Mutual Life Insurance Policyholder Was Entitled to Share 
in the Surplus Profits Derived From Policies in His Class, He 
Was Not Entitled in a Suit for an Accounting to Complain That 
His Share of the Surplus Was Reduced by Defendant’s Accept- 
ance of Premium Notes Before Premiums Matured. Grange vs. 
Penn Mut. Life Ins. Co. 1712 
Dividends Accruing on a Policy of Insurance Must Be Paid ‘According 
to the Contracts Under Which They Accrue. Citizens’ Nat. Life 
Ins. Co. et al. vs. Morris (Ark.) 


(B) MUTUAL COMPANIES. 


qd) “Assessment Plan” Policy Defined as a Policy, Which Provides for the 
Payment of Fixed Sums at Fixed Intervals. Moran vs. Franklin 
Life Ins. Co. (Mo.) ‘ 

Membership of a Mutual Accident Insurance Company, Although 
Practically Stockholders Therein as Well as Trustees for Their 
Employees, Does Not Affect Their Membership. Wermuth vs. 
Minden Lumber Co. (Uia@.)...... wccccesseees sees 

A Contract of Life Insurance Which Does Not. Unalterably “Pix the ‘Pay- 
ments to Be M&ade by the Insured, and Which Makes the Benefit 
to Be Paid Dependent on Collection of Such Assessments as 
May Be Necessary, Is Not an Old Line Policy. Knott et al. vs. 
Security Mut. Life. Ins. Co. (Mo.) 

The Fact That Five of the Subscribers After ‘Accepting and Retaining 
Their Policies, Surrendered Them Without Paying the First 
Premium Did Not Terminate the Contract of the Remaining 
Policyholders. Isaac H. Blanchard Co. vs. Hamblin (Mo.).... 

A By-Law of a Mutual Insurance Company, Which Expressly Provides 
That Buildings in Which a Stovepipe Runs Through the Roof 
or Side of the House or Enters the Chimney at the Bottom or 
In the Attic Are Not Insurable by Such Company Is Valid and 
Binding Upon the Members of Such Company. And a By-Law 
Which Provides That Removal of Personal Property to Any 
Farm in the County Shall Not Invalidate the Insurance of the 
Member, Provided That the Buildings Into Which It Is Re- 
moved Are Insurable in This Company Is Likewise Valid and 
Binding. Swett vs. Antelope Co. Farmers’ Mut. Ins. Co. (Neb.) 1364 

Insured Was Not Estopped From Asserting That Life Policy Was 
Procured by Misrepresentations as to When It Would Mature, 
Where He Declined to Accept the Policy When It Was Ten- 
dered to Him, and Took Possession of It Solely to Deliver It 
to the ee hy Adjuster. Stengel vs. Colorado Nat. 
Assur. Co. (Tex.) 

The Receipt Constituted ‘the Initial Contract Between the Parties, and 
the Policy Issued by the Company Which Was Never Delivered 
Did Not Under the Facts of This Case Alter or Modify Its Con- 
ditions. Retaining the Note Without Informing the Insured That 
It Canceled the Insurance and Also Received a New Premium 
Note It Thereby Elected to Prolong the Life of the Insurance 
Contract. Citizens’ Life Ins. Co. vs. Coleman (Ky.) 1 

By Virtue of the Statute of Descents Making the Husband the Heir 
of the Wife, There Being No Children, the Policy Is Subject to 
the Decedent’s Debts. Gilchrist, Governor, vs. Jeffcoat et al. 
(Fla.) 

Where a Mutual “Policy Entitled the Policyhoider to Share in Surplus 
Profits, Provided for Punctual Payment of Premiums in Cash, 
and Declared That All Outside Liability Under the Policy 
Should Be First Paid Before Paid-Up Insurance Would Be Is- 
sued, the Insurer Was Not Precluded From Taking Premium 
Notes From Policyholders in the Same Class Before the Pre- 
miums Were Due. Grange vs. Penn Mut. Life Ins. Co. (Pa.)..1712 

A Company Having Issued and Delivered a Policy, and Known of 
the Destruction of the Property When the Loss Was Adjusted 
and Accepted Proof of Loss and Participated in an Adjustment 
Which Proceeded on the Theory of It and Other Policies Being 
Valid, and Issued Its Check for Its Share, Admitted Liability 
and So Was Estopped to Assert That There Had Been With- 
out Its Knowledge a Refusal to Accept the Policy. Finley vs. 
Western Empire Ins. Co. of Wash. (Wash.) 

Powers of a Liquidator of a Solvent Mutual Accident Insurance Com- 
pany, Defined. Wermuth vs. Minden Lumber Co. (La.)... 

If the Policyholders in a Mutual Insurance Company, Organized Under 
the Act 1899, Are in Point of Fact Stockholders in the Cor- 
poration, Although Not So Denominated, Either in the Suit or in 
Other Dealings With the Company, Their Rights and Liabilities 
Are Fixed by That Relation. The Assessment Was One Which 
the Board of Directors Had No Power to Make and Which 
They Could Not Compel a Member to Submit to, if He Chose to 
Resist the Payment. McCall vs. Bowen et al. (Neb.) 

The Obligations of a Mutual Fire Insurance Company, as Well as Those 
of Its Members, Became Fixed When It Went Into the Hands of 
a Receiver; the Court’s Action in Taking Charge of the Com- 
pany Through a _ Receiver Being to Enforce Such Obliga- 
tions and Adjust the Equities Between the Parties. Held That 
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Since the Act of 1910 Would Be Unconstitutional, as Impairing 
a Contractual Obligation, if It Purported to De rive an Insolvent 
Mutual Insurance en of the Right to Enforce Its Liens 
to Secure Payments of the Premiums for the Benefit of the 
Members Suffering Loss. Parris vs. Carolina Mut. Fire Ins. Co. 
—Wetmore vs. Shuman (S. Cr). cc ccsccscescvcccscesvssesseseesl 325 

If an Insurance Association, While Solvent, Levies an Assessment 
Upon a Policyholder and Sues Therefor, Defendant May Have a 
Cross Demand for the Amount of Accrued and Liquidated, but 
Unpaid, Claims. Stone vs. Old Colony St. Ry. Co. (Mass.)....1675 

The Receiver of an Insolvent Foreign Insurance Company Is Not For- 
bidden by Public Policy to Enforce in This State an Assess- 
ment Against the Holder of a Policy Issued in the Foreign State, 
Merely Because the Policy Could Not Have Been Validly Issued 
in This State. Stone vs. Old Colony St. Ry. Co. (Mass.)........1676 

To an Action for an Assessment Levied Against a Policyholder of an 
Insolvent Insurance Association, the Defendant Cannot Plead in 
Set-Off or Recoupment an Unpaid Claim Against the Associa- 

. tion. Stone vs. Old Colony St. Ry. Co. (Mass.) 

Where a Policyholder Sought, on Grounds That the Policies Were Il- 
legal, to Avoid Payment of Assessment, Burden of Proving 
Illegality Is on Him. Stone vs. Old Colony St. Ry. Co. (Maes.)” 1676 

Evidence Held to Sustain a Verdict Finding That Insured’s Death 
Resulted From Bodily Injury, Effected Through External, Violent, 
and Accidental Means, and Not From @isease. Maryland Cas- 
ualty Co. vs. Burns (Ky.) eccescesol tS 

The Officers and Agents of a Mutual Insurance. Company, Existing 
Under Ky. St. § 702 et seq., Have the Same General Powers in 
Conducting the Company’s Insurance Business as Have the Cor- 
responding Officers and Agents in Stock Companies. Kentucky 
Growers’ Ins. Co. vs. Logan et al. cy. 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


General Agency Contract Containing Provision of 2 Per Cent Deduc- 
tion for Collecting Premiums, Construed. Washington Life Ins. 
Co. et al. vs. Reinhardt (Tex.). ee ceecee 
Agent of Unauthorized Fire Insurance Company Found Guilty a “Trans- 
acting Unlawful Business, Although Both Insured and the Prop- 
erty Covered Were Outside of the State. People ae te State of 


New York vs. The Seddon Underwriting Co. (N 

Letters Written on Stationery of the Company, but by One Signing 
ee as an Agent Have no Probative Force Unless Proof of 

gency. Michigan Mut. Life Ins. Co. vs. Parker (Ga.) 

If He \ Entitled to Commission on Renewal Premiums Paid After He 
Ceased to Be Agent, He Has a Right to an Accounting. The 
Amount Due Him Can Then Be Ascertained. Fidelity & De- 
posit Co. of Md. vs. Wash. Life Ins. Co. of N. Y. (Md.) 

It Is Plain, However, That When the Contract, in Its Operative 
Clauses, Speaks of tne ‘‘Attorneys’’ as Authorized to Do Certain 
Things, Including the Issuance of Policies, the Reference Is to 
the Attorneys Mentioned and Described in the First Clause of 
the Contract Which Specifies and Defines the Parties to the 
Power. The Document in Evidence Is Signed Only by Defendant 
and the Attorneys, Is Drawn as if It Was to Be Signed by All the 
Subscribers. Unterberg vs. Elder (N. Y.) 1 

A Contract Under Seal May Be Rescinded by Mutual Assent, Although 
That Assent Be by Parol, and Such Rescission Bars a Later Ac- 
tion for Damages for the Breach Thereof. Wolfe vs. Interna- 
tional Fire Ins. Co. (Md.) 161 

An Order of the Directors That Plaintiff Should Cease Writing Policies 
on Certain Kinds of Risks Which Had Proved Unprofitable Did 
Not Constitute a Breach of the Contract Which Entitled Plain- 
tiff to Damages Under His Agency Agreement. Wolfe vs. Inter- 
national Fire Ins. Co. (Md.). 

Authority of Agent Defined, Where Defendant Executed a Note for a 
Life Insurance Premium to a Soliciting Agent. Act Beyond 
Agent’s Authority. Muller vs. Swanton et al. (Cal.) 

The Powers of Agent Are Such Only as Have Been Conferred by His 
Principal, or Such as Third Persons Have the Right to Assume 
That He Possesses Under the Circumstances of the Case. Ger- 
mania Life Ins. Co. vs. Bouldin (Miss.) 

A Rider Placed on a Policy and Accepted by Insured Under the Be- 
lef That the Rider Had Been Placed Thereon by the Company 
Itself, Insured Could Hold the Company in Accordance With 
the Terms of the Ridei. Germania Life Ins. Uo. vs. Bouldin 


Evidence That One Is Employed as “General Agent’ of an Insurance 
Company Is Not Sufficient, Without Proof as to His Duties. 
Michigan Mut. Life Ins. Co. vs. Parker (Ga.) 

Authority to a General Insurance Agent to Sell Premium Notes Is Not 
Permission to Convert the Proceeds to the Agent’s Own Use. 
Hanna vs. Minnesota Mut. Life Ins. Co. (Mo.) 

A Policy of Insurance Company, Issued by the General Office, and Sent 
to a Local Office, Where, According to the Company’s Rules, 
It Was Held That the Company Had Finished Its Investigation 
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of, the Applicant, Not Being Satisfied With the Risk, Declined 
It, and Canceled the Policy; No Premium Ever Being Paid on 
It, Was Never in Force, So as to Entitle the Agent to Com- 


mission. Mutual Life Ins. Co. of N. Y. vs. Hodnette (Tex.)..1292 


AGENCY FOR APPLICANT OR INSURED. 


Authority of an Agent to Cancel, May Be Shown by His Acts or 
Agreements. Stevenson vs. Sun Ins. Office (Cal.).......-seeee 

Insurance Broker Who Neglects to Examine Policy Containing a War- 
ranty Which Vitiates Insurance, Is Not Excused by the Failure 
of the Insured to Catch the Error but Is Responsible for Neg- 
ligence. Rudd Paper Box Co. vs. Rice (Ont.)......... ee 

Broker’s Right to Compensation, Sustained. Silverman vs. Kaukauna 
Gas, Electric Light & Power Co. (Wis.)...........+- e 

Clerk in Defendant’s Employ, Who in His Absence ‘Answered ‘a * Tele- 
phone Call in Respect to the Ordinary Business There Carried 
7. Authority to Act for Defendant. Gardner vs. Hermann 
( nn. 

Ordinarily the Mere Employment of an Insurance Broker to “Secure 
Insurance Gives No Authority to Cancel Same. Stevenson vs. 
Sun Ins. Office (Cal.). covccceccce 

When Insured Notifies an Insurance Agent of the Removal! to a New 
Location of Property Insured in the Company He Represents 
and the Agent Is Employed by the Insured in Another Capacity 
Than as Agent, Such Notice Is Binding Upon the Company. 
Shutts vs. Milwaukee Mechanics’ Ins. Co. (Miss.)........ 

When Agent Has Authortiy to Renew, Policy Is Issued and Retained “by 
the Agent for Safe-keeping, It Is a Valid Policy, and Binds 
the Fire Insurance Company Until Canceled. Marysville Mer- 
cantile Co. vs. Home Fire Ins. Co. (Idaho) 

The Policy Sued on Was Issued in Accordance With That Agreement, 
That It Was Issued Without Appellee’s Knowledge e Think 
Did Not Furnish a Satisfactory Reason Why He Should Have 
Been Denied a Recovery on It. Hanover Fire Ins. Co. vs. Tur- 
ner. (Tex.) 


1 
A Broker in Burglary Insurance Held to Be Agent of Plaintiff, and the 


Latter Is Bound by Warranty Which Was True So Far as His 
Knowledge Was Concerned, but Untrue as to the Broker's. 
Wolowitch vs. Nat. Surety Co. (N. 

A Contract of Insurance Made by One Assuming Without Authority 
to Act as Agent for the Owner of the Property Insured, May 
Be Ratified by Such Owner at Any Time Before the Insurer Has 
Withdrawn, Even After the Property Has Been Destroyed by 
Fire and He Has Knowledge of Such Fact. Marqusee vs. Hart- 
ford Fire Ins. Co. (N. 


Insurable Interest. 
NECESSITY IN GENERAL. 


A Contract of Insurance Is One of Indemnity Only. Bartling vs. 
German Mut. jianaing & Tornado Ins. Co. of Farmers of 
Maxfield and Vicinity (lowa) $e 

A Life Insurance Policy Payable to a Beneficiary Having No Insur- 
able Interest in Insured’s Life Is Valid in Kentucky. 
Indemnity Co. vs. Rupp (Ky.) 

In the Absence of a Showing That a Life Policy Was Intended as A 
Wagering Contract It Is Not Necessary That the Beneficiary 


244 
298 


273 
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or Assignee Have an Insurable Interest. Brogi vs. Brogi (Mass.)1243 


INSURABLE INTEREST IN PROPERTY. 


Insurable Interest of Mortgagee, Defined. Williams Mfg. Co. et al. 
vs. Insurance Co. of No. America (Vt.).....cccecccseessesssees 

Where Real Property Contracted to Be Sold ‘Was Attached and the 
Building Burnt Before Any Conveyance Had Been Made, the 
Legal Owner Had a Full Insurable Interest Though the Sale 
Bond Provided That the Purchaser Should Pay for the Insur- 
ance. Adams vs. North American Ins. Co. (Mass.) 

An Owner of Land Insured His Barn, and Thereafter, and Before Its 
Destruction by Fire, Transferred the Legal Title to One Who 
Held It for the Benefit of a Purchaser With Whom He Had 
Been Negotiating. Held That the Original Owner and the Holder 
of the Policy Had No Insurable Interest. Bartling vs. German 
Mut. Lightning & Tornado Ins. Co. of Farmers of Maxfield and 
Vicinity (Iowa). 

The Owner or Charterer ‘ot a Steamship Has an Insurable Interest in 
Goods in His Possession to the Full Extent of Their Value Against 
a Loss. An Owner of a Vessel, as Carrier Is Liable to the Owners 
of the Freight for Loss by Fire Resulting From His Design or 
Negligence. Symmers vs. Carroll et al. (N. Y.) 

One in Possession Under Oral Contract of Sale Surely Could Insure, 
Though He Has No Title or Color of Legal Title. To Give a 
Party an Insurable Interest, It Is Not Necessary That He Have 
Actual Right of Property, Legal or Equitable, in the Subject 
Insured; but It Is Sufficient tf He, or Those Whom He Rep- 
resents, Will Suffer Any Sort of Loss by Its Destruction. 
et al. vs. Dixie Fire Ins. Co. (W. Va.) 
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Protection of Insurance Business From ‘‘ombination to Control Same, 
Held to Be Within Purpose of Legislature in Passage of Act. 
State vs. American Surety Co. (Neb.) 

Whether One Has an Insurable Interest in Property Is Tested by the 
Question, Whether He Will Be Directly and Financially Affected 
by Loss of the Property. Any Person Has an Insurable In- 
terest in Property, by the Existence of Which He Receives a 
Benefit, or by Destruction of Which He Will Suffer Loss. Get- 
chell vs. Mercantile & Mfrs.’ Mut. Fire Ins. Co. (Me.) 


INSURABLE INTEREST IN HUMAN LIFE OR HEALTH. 


“yne’s Interest in His Own Life Were Supported by an Insurable In- 
terest, and So Far as Respects This Matter Were Valid. The 
Massachusetts Courts Will Not Hold Invalid a Life Policy, Nam- 
ing as Beneficiary and as Insured’s Wife, One to Whom Insured 
Was Married Under Ceremonies Valid Everywhere, Except in 
Massachusetts. Brogi vs. Brogi (Mass.) 1243 

Where a Large Stockholder of a Corporation, Because of His Skill and 
Experience Is Necessary to the Success of Its Business It Has an 
Insurable Interest in His Life. Keckley et al. vs. Coshocton 
Glass Co.—Gainor vs. Same (Ohio) 


ESTOPPEL TO DENY INTEREST. 


Upon Interpleader of Claimants to Proceeds of Life Policy, One Will 
Not Be Permitted to Show There Was No Insurable Interest. 
Keckley et al. vs. Coshocton Glass Co.—Gainor vs. Same (Ohio) 1539 


INSURANCE WITHOUT INTEREST. 


Action in Which Charge to Jury Did Accurately Define a Wagering 
Contract as Applicable to the Law of Insurance. ee et 
al. vs. Robertson et al. (Ga.) 


ASSIGNMENT OF POLICY TO PERSON WITHOUT !'NTEREST. 


An Assignment of a Policy of Life Insurance Payable to Insured, en 
Which Premiums Have Been Paid, Made to Secure a Loan in 
Good Faith, and Not as a Cover for a Wagering Transaction or 
Speculation, to a Pers Who Has No Insurable Interest in the 
Life of the Insured, is Valid. Johnson vs. Mutual Benefit Life 
Ins. Co. et al. Appeal of Fagg (N. C.) 

Assignment of Life Policy Made by Insured as a Financial Necessity 
to Person Having No Insurable Interest in the Life Insured, 
Valid. <A. H. Grigsby, Petitioner vs. R. L. Russell and Lillie 
Burchard. Administrators of John C. Burchard, Deceased (U. 8.) 

In This State the Rule Is Well Settled That a Person Has a Right 
to Procure an Insurance Policy on His Own Life, and to Assign 
to Any Other Who Has No Insurable Interest on His Life, Pro- 
vided It Be Not Done by Way of Cover for a Wager Policy; 
and the Intentions of the Insured in Taking Policy and Making 
Assignment Are Questions of Fact for Determination by the 
Jury. Volunteer State Life Ins. Co. vs. Buchannan (Ga.)....... 

One Who Has Obtained Valid Insurance Upon His Own Life May Dis- 
pose of It as He Sees Fit, in the Absence of Prohibitory Legisla- 
lation or Contract Stipulation, Even Though Assignee Has No 
Insurable Interest. Keckley et al. vs. Coshocton Glass Co. 
—Gainor vs. Same (Ohio) 


Vv. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(1) Where a Life Insurance Contract Issued in New Jersey Contained no 
Reference to a New Jersey Statute of Insurance and no Provision 
That New Jersey Law Should Govern the Contract, It Having 
Been Delivered in Kentucky to Be Performed There, Was Subject 
to Kentucky Laws. Prudential Life Ins. Co. of America vs. 
Fusco’s Adm’r. (Ky.) eee 

Insurable Interest of Mortgagee, Defined. Williams Mfg. Co. et al. vs. 
Insurance Co. of No. America (Vt.) 

If Soliciting Insurance Agents Act Within the Scope of Their ‘Author- 
ity, Their Acts Whether Written or Oral, Must Be Imputed to 
the Insurer. Mutual Life Ins. Co. vs. Summers (Wyo.) 

A Contract to Indemnify an Employer Against Liability for Personal 
Injuries Is a Contract of Insurance. Standard Life & Acc. Ins. 
Co. vs. Bambrick Bros. Const. Co. (Mo.)...... 

Parties Creating Insurance Contract Have Power to Establish the Place, 
in Accordance With the Laws Under Whiciu Contract Shall Be 
Issued. Green et ux. vs. Security Mut. Life Ins. Co.. 

The Character of a Policy of Insurance Must Be Determined by “the 
Nature of the Contract It Expresses, Not by the Name Given 
It. Knott et al. vs. Security Mut. Life Ins. Co. (Mo.) 

A Benefit Certificate Issued by a Foreign Corporation at Its Home 
Office in a Sister State on an Application Providing That It 
Was Made to the Corporation at Its Home Office, Is a Contract 
of the Sister State, Governed by Its Laws. Keatly vs. Grand 
Fraternity (Del.) 

Held, That the Certificate Issued to Decedent Was a Missouri Contract. 
The Law Is That the Place Where the Final Act Occurs Which 
Makes It a Binding Contract Is the Place of Contract. Um- 
berger vs. Modern Brotherhood of America (Mo.) 


(18) 





Insurance Law Journal Vol. 41. 


Where a Resident of Nebraska, Who Then Owned a Paid-Up Policy 
of Insurance in the Defendant Company, Made an Application at 
His Home in This State for a New Policy to an Agent of the 
Defendant Who Was Authorized to Transact Business for It in 
This State, the Contract Was Completed in Nebraska, and Is to 
Be Governed by the Laws of This State, and Not by Those of the 
State of New York Where the Home Office of the Defendant Is. 
Haas vs. Mutual Life Ins. Co. of New York (Neb.)........+.. 

An Agent of a Fire Insurance Company, Who Issues a Policy to 

imself for His Own Benefit, Must Inform the Company of the 
Risk, Including His Ownership of the Property, or the Policy 
Is Not Enforceable. Spring Garden Ins. Co. of Phila., Pa. vs. 
Wood (U. 8.) 

No Contract Is Executed Until the Last Step Essential to Its Binding 
Effect Has Been Taken, So That, Where a Contract of Insur- 
ance Stipulated That It Should Not Be Effective Until Actual 
Payment to and Acceptance of the Premium by the Company 
or Its Authorized Agent, It Was a Missouri Rather Than a 
New York Contract. All Subsidiary Contracts Made by the Parties 
to an Insurance Contract Are Within the Contemplation and 
Purview of the Original Contract and Cannot Be Treated as 
Independent Agreements. Head vs. New York Life Ins. 


(Mo.) 

A Life Insurance Policy Is Not a Contract of Indemnity But Is a 
Contract to Pay Money Upon the Death of the Assured in Con- 
sideration of Certain Payments Made During His Life. Way- 
land vs. Western Life Indemnity Co. (MO.)........eeeeeeeees 

A Contract of Insurance Against Fire Is a Contract of Indemnity to 
Reimburse Insured for His Actual Loss Not Exceeding an 
Agreed Sum. Getchell vs. Mercantile & Mfrs.’ Mut. 

Ins. Co. (Me.) 

A Resident of This State Applied for Insurance in a New York Com- 
pany the Application Providing That the Policy Should Not Be 
in Force Until Actual Payment to and Acceptance of the Pre- 
mium by an Authorized Agent of the Company. Held That the 
Contract Was a Massachusetts Contract. Davis vs. 

Life Ins. Co. 

Where a Railroad Company Desiring Insurance Signed and Mailed an 
Application to the Home Office of the Insurance Company in 
Philadelphia, Where It Was Accepted and Policies Were Signed 
and Mailed, Properly Addressed to the Applicant, the Insurance 
Contracts Were Completed and to Be Performed in Pennsylvania. 
Stone vs. Old Colony St. Ry. Co. (Mass.) 

Where an Application Made by a Railroad Company for Insurance 
Was Finally Acted Upon in Pennsylvania, and the Policies Were 
Actually Delivered in That State, Where They Were Legal, the 
Policies Were Not Illegal in Massachusetts, Though the Sec- 
retary of the Company Solicited Insurance Applications There. 
Stone vs. Old Colony St. Ry. Co. (Mass.) 

Statutes Providing That All Contracts of Insurance on Property, Lives, 
or Interests in Massachusetts Shall Be Deemed to Be Made 
Therein, Is Not Intended to Regulate or Prohibit Contracts of 
Insurance Made by Residents of the State in Other Jurisdictions. 
State Legislation Cannot Deprive a Citizen of the Personal Right 
to Protect Himself From Loss by Insurance on His Property 
Under a Contract Made Outside the State of His Domicile. 
vs. Old Colony St. Ry. Co. (Mass.) 

The Conditions Contained in a Life Policy Cannot Be Voided by the 
Mere Representations of an Agent, Unless Expressly Provided in 
the Policy. Fidelity & Casualty Co. of N. Y. vs. =—_— Flume 
& Irrigation Co. (Cal.) 

A Life Policy Provided That Premiums Would Be Paid by the Com: 
pany if the Insured Is Wholly Disabled After One Full Pre- 
mium Shall Have Been Paid. Held That, as the Company’s Lia- 
bility Was Not Changed, Time Was Not the Essence of the 
Contract, and Notice Was Given Within a Reasonable Time 
Southern Life Ins. Co. vs. Hazard (Ky.).......... ° 


Application with Proof of Medical Examination and First Annual Pre- 
mium Must Have Insurer’s Approval Before Contract Becames En- 
forceable in State of Kentucky. Northwestern Mut. Life Ins. = 
vs. Neafus (Ky.) 

Delay in Acting Upon an Application, of Life Insurance, Which if” 
Acted Upon Would be Rejected, Does Not Fix Liability on In- 
surer from Date of the Application. Northwestern Mut. Life 
Ins. Co. vs. Neafus (Ky.) .... 

In Kentucky, Insurance Is in Force After Applicant’s Medical Examina- 
tion Approved and First Annual Premium Collected. North- 
western Mut. Life Ins. Co. vs. Neafus (Ky.). pectecouse 

A Life Policy, Which Provides for Payments of Fixed Sums at Stated 
Intervals, Notifies the Holder He Is Amenable to Assessments in 
addition to the Regular Payments, as Provided by By-Laws. 
Though the Policy Does Not in Terms Make the By-Laws a 
Part of the Contract It Governs the Levying of Assessments. 
Moran vs. Franklin Life Ins. Co. (Mo.) 

(Laws 1892, c. 690) Sta. Providing That Insurance Polieies Shali Contain 
the Entire Contract, and Nothing Shall Be Incorporated There- 
in by Reference Without an Attachment to the Policy of the Con- 
stitution, By-Laws, etc., Incorporated, Where No Reference Is 
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Made in a Policy to Questions and Answers at a Medical Ex- 
amination, Such Are Ineffectual to we? Fraud. en Vis. 
Colonial Life Ins. Co. (N. Y.) 661 
A Policy of Insurance Is a Contract Founded “on a Proposal on One 
Side and an Acceptance on the Other; and it Does Not Become 
Operative as a Contract Until the Application Is Accepted. 
Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.). 4067 
Contract of Insurance Must Be Complete at the Time of the Loss. 
f It Lacks Any of the Required Essentials, It Is Not Complete. 
Contract Was Not Complete Because the insurer Had Not Ac- 
cepted the Apportionment of the Insurance. Ogle Lake Shingle 
Co. vs. Nat. Lumber Ins. Co. (Wasa.) 
One Who Signs an Application for Life Insurance Without "Reading It, 
Upon the Assurance of the Soliciting Agent That It Conforms 
to Representations Orally Made, and That Such Signing Is Cus- 
tomary but Not Necessary, May Refuse to Accept a Policy Ten- 
dered Him, on the Ground That It Does Not Meet Such Repre. 
sentations. Evans vs. Central Life Ins. Co. (Kan.) 


Reasonable Rules Adopted by an Insurance Company for the Conduct 
of Its Business When Printed in a Receipt Book Given to in 
sured, Becomes a Part of the Contract. Rowe vs. United States 
Industrial Life Ins. Co. of Charleston (3. C.). 

Collateral Agreement Is Binding, in the Absence of Any ‘Preliminary 
Agreement. Mutual Life Ins. Co. vs. Summers (Wyo.) 

Oral Contract of Insurance Must Be Complete. Ogle Lake Shingle Co. 
vs. Nat. Lumber Ins. Co. (Wash.) 

Statute Provides That Fire Insurance Companies Shall Attach a True 
Copy of the Application to the Policy if Its Terms Make Them 
a Part Thereof or if They Affect Its Validity, and That the 
Failure to Do So Shall Preclude Pivof of Falsity of Represen- 
tations in Such Application. Coats vs. Camden Fire Ins. Ass’n 


( Wis.) 

The Insured by the Acceptance and Retention of a Policy of Insurance 
for a Lengthy Period Without Complaint, Is Conclusive Pre- 
sumption of His Knowledge of the Recitals Therein. oe 
vs. N. Y. Life ins. Co. (Mo.).... 

The Acceptance of an Insurance Policy “Though ‘Not’ ‘Signed by “the 
Insured, Binds Both Parties. Fidelity & Casualty Co. of New 
York vs. Fresno Flume & Irrigation Co. (Cal.)....... ° 

Where Insurer Accepted a Premium Note for a Life Policy, “Indorsed 
by the Soliciting Agent, and Delivered the Policy to Him, the 
Agent Was Authorized to Deliver oo to the eon see 
Life Ina Co. of N. Y. vs. Reid (Col.). 

When an Agent Instructs a Clerk to Issue ‘a Policy, “and ‘the’ Policy 
Is Issued and Left With the Bank, of Which Said Agent Is 
Cashier, for Safe-Keeping in Accordance With an Agreement 
With Insured the Contract Becomes Complete. Marysville Merc. 
Co., Ltd. vs. Home Fire Ins. Co. (Idaho) 

In View of the General Rule That a Delivery to the Agent Is a Delivery 
to the Insured, Where an Agent for a Fire Insurance Company 
Has Power to Issue and Renew Policies, Actual Personal Delivery 
of Policy to Insured Is Not Required, When Agreement Between 
the Agent and the Insured Is Equivalent to Possession. Wyss- 
Thalman et al. vs. Maryland Casualty Co. (Pa.) 

Actual or Constructive Delivery of an Insurance Policy Is Essential 
to Its Validity. Where the Application Required That a Life 
Policy Be Delivered to and Accepted by Applicant Before Be- 
coming Effective, the Intentions of the Official Who Executed 
the Policy That It Should Become Effective as Soon as Executed 
Would Not Make It Effective Before It Was Actually Delivered 
and Accepted. American Home Life Ins. Co. vs. Melton (Tex.) 

The Presumption That a Certificate of Membership. Stating That, in 
Consideration of a Specified Sum, a Member Has Been Admitted 
to Membership, Was Delivered on the Day of Its Date Is Con- 
clusive, Unless Overcome by Facts Showing the Contrary; and tne 
Mere Agreement in the Application That the Certificate Shall 
Not Take Effect Until the First Payment Is Made Does Not 
Overcome It. The Certificate Having been Delivered to Him in 
May, and the October Assessment Having Been Levied and Paid 
Without Protest, Shows That Hé and the Association Under- 
stood That He Became a Member When the Certificate Was 
Delivered to Him. Hoover vs. Bankers’ Life Ass’n (Iowa)....1150 

A Provision of a Life Insurance Policy That It Should Not Be Effective 
or Binding Until Delivered to and Accepted by Insured While 
in Good Health Was Valid. Where Insured Paid His Full First 
Premium in Advance, and Directed the Soliciting Agent to De- 
posit the Policy in the Agent’s Safe With Insured’s Other Pri- 
vate Papers, His Act in Acquiescing in the Policy Being De- 
posited in the Safe Upon Being Informed of Its Receipt by the 
Agent Was a Sufficient Acceptance Under a Provision of the 
Policy That It Should Not Be Effective Until Accepted by the 
Insured. Bell vs. Missouri State Life Ins. Co. (Mo.) cook 

Plaintiff, to Whom a Policy Was Issued by Defendant to Take the 
Place of One of Another Company, Which It Desired C nceled, 
Is Not Shown to Have Refused to Accept It and Held It Sub- 
ject to His Legal Rights, Where, on Being Consulted by De- 
fendant After a Fire as to Whether He Intended to Make a 
Claim Against It, He, After Stating What He Would Have 
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Done if Consulted Before It Was Issued, Stated That He In- 
tended to Hang Onto All the Policies. Finley vs. Western 
Empire Ins. Co. of Wash. (Wash.) 

Credit Is Presumed to Have Been Extended to Insured for a Premium 
if the Policy Was Delivered Without Requiring Parmant. Wash- 
burn vs. United States Casualty Co. (Me.). 

A Contract for Insurance Made by an Unauthorized ‘Agent on Behalf 
of His Principal on Which the Premium Has Not Been Paid Is 
Not Binding on the Insurer Before the Principal Has Ratified, 
Nor Can It Be Bound by a Ratification or a Tender of the 
Premium by the Agent After the Occurrence of a Fire Which 
Has Destroyed the Subjects of Insurance, and Which Fact Is 
a ae to Both Parties. Kline Bros. & Co. vs. Royal Ins. Co. 
( 

Where Insurance Policies Were Delivered and Receipts Given’ by the 
General Agent of the Insurer for the Premium, the Policies Be- 
came Binding Contracts, Though the Insured Gave Only a Note 
for the Premium. McGee vs. Felter (N. Y.) 

Where Neither the Certificate Nor the By-Laws Contain Such Limita- 
tion That One Could Not Become a Member Until the First Pay- 
ment Had Been Made, The Contract Will Be Construed Most 
Favorably to the Member or His Beneficiary. Hoover vs. Bankers’ 
Life Ass’n (Iowa) 

A Promissory Note Alleged to Have Been Given for’ Insurance Premium. 
The Evidence for the Plaintiff Consisted of the Note and the 
Policy of Insurance. The Defendant Pleaded and Testified That 
He Could Neither Read Nor Write; That He Signed the Note 
With His Mark, in Ignorance of the Fact That It Was a Note. 
Held That This Testimony Being Undisputed, a Verdict for the 
Defendant Was Demanded. Spikes vs. Wallis (Ga.) 1 

Though an Application for a Fire Policy Did Not Contain a Promise 
to Pay the Premiuin on the Delivery of the Policy, the Obliga- 
tion to Pay the Premium Was a Consideration for the Issuance 
of the Policy on Which Insurer Could Sue. Ginners’ Mut. Un- 
derwriters of San Angelo, Tex. et al. vs. Wiley & House 
( Tex.) 

“here Was Evidence That the Policy Was in Force at the Time of the 
Trial, That the Agent Had Actually Paid the Premium for Which 
the Note Was Given After Suit Brought, and That the Insurer 
Had Waived the Provision in the Policy That It Should Not 
Be in Force Until the First Premium Had Been Paid in —_ 
Newman vs. Norris Implement Co. et al. (Tex.).. 1 

Defendant Did Not Receive the Policy Applied for, the Appl 
Was Admissible to Contradict Such Defense. Question hether 
Defendant, With Full Knowledge, Made the Application and 
Got the Kind of Policy for Which He Applied, Was on the 
Evidence for the Jury. It Was for the Jury on the Whole Facts 
to Say Whether or Not He In Fact and With Full Knowledge 
Made the Application, and Whether or Not He Did Get the Char- 
acter of Policy for Which He Applied. Thurman vs. Farmers’ 
Mut. Fire Ins. Co. (Miss.) 1 

Held That Plaintiff and the Subagent Were ‘Acti Together in the 
Matter, and the Subagent’s Statement That e ould Correct 
Defendant’s Health Record, When He Would Be at Liberty to 
Take the Policy, or Not, Was Admissible Against Plaintiff. 
Waggoner vs. Burg. (Tex.) 

Before Being Injured and Before the Policy Was Issued, the Insured 
Changed His Employment, and the First Premium Remained 
Unpaid at the Time of His Death. Held That the Insured Failed 
to Perform on His Part, and There Could Be No Recovery on the 
Policy. Lilja vs. Standard Acc. Ins. Co. of Detroit (Mich.)..1526 

Held That, on Tender of the First Premium Within the Sixty-Day 
Period, the Beneficiary Became Entitled to Recovery on the 
Policy. Although When Policy Was Received He Was III. 
Connecticut General Life Ins. Co. vs. Mullen (Pa.) 

In an Action by One Not an Innocent Holder in Due Course on a 
Note for the First Premium of Insurance Policies Issued on the 
Life of the Maker by a Foreign Company, the Fact That the 
Note Was Payable Without Interest in Eighteen Months After 
Delivery of the Policies, Does Not Violate Insurance Law. The 
Object of the Statute Is to Reeuire Life Insurance Companies to 
Give Equal Terms to Insurers of the Same Class, and to Fix 
Equal Terms of Insurance in Their Policies. McGee vs. Felter 


(N. Y.) 1 

Where, Though the Bond Was Not Signed by Employee, the Usual Pro- 
visions of Such Bond Was Supplemented by a Separate Agree- 
ment of Indemnity, It Will Be Presuraed That the Agents of the 
Surety Company Considered Its Interests as Well Protected as 
if the Employee Had Signed the Bond. General Ry. Signal Co. 
vs. Title Guaranty & Surety Co. (N. Y.) 

Where the Agents of a Bonding Company Executed and" Deliv- 
ered to Employer Bond Without Employee’s Signature With a 
Letter That It Was “Duly” Executed, It Will Be Presumed a 
Waiver of the Condition. Mutual Life Ins. vs. Summers (Wyo.) 

General Ry. Signal Co. vs. Title Guaranty & Surety Co. 
(N. Y.) 

Where Insured Retains Policy and Receipt for First Premium ‘Attached 
Thereto, Although the Premium Was Not Actually Paid to 
Company, but Merely Expressing Dissatisfaction Therewitr 
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and Inability to Pay Note Given for the Premium, Held That 
Insured Cannot Defeat Payment of Premium and Still Retain 
Policy. Franklin Life Ins. Co. vs. Boykin (Ga.)........eseee- 
One Receiving and Retaining a Policy on One’s Life, Is, in the 
Absence of Fraud, Chargeable With Knowledge of Its Terms. 
Germania Life Ins. Co. vs. Bouldin (Miss.).... eccccccece 
Where Provision Is Contained in a Policy for the Payment of a Cer- 
tain Premium, Which the Agent Orally Represented Would Not 
Be Collected, an Action Upon the Written Policy Did Not Ratify 
Such Oral Representation. Fidelity & Casualty Co. of New York 
vs. Fresno Flume & Irrigation Co. (Cal.).. eeccce 
If a Fire Policy Was Unconditionally Delivered So as to Constitute 
a Waiver of a Provision That No Liability Attached Until the 
Premium Was Paid, It Will Be Enforced, Though the Premium 
Was Not Paid When the Fire Occurred. De Michele vs. London 
& Lancashire Fire Ins. Co. (‘’tah). . ceeeesene 
Where a Husband Signed a Note for the Payment of a Premium on 
an Insurance Policy on the Life of His Wife, and the Policy 
Was Made Payable to Her Estate Instead of to Him Individually 
as Directed, He Cannot, Having Permitted the Wife to Accept 
the Policy and Having Made No Offer to Return It, Escape Pay- 
ment on the Ground That There Was a Failure of Consideration 
in Not Making Him Beneficiary. Gray vs. Stone (Ark.) 
Where Insured Does Not Reject a Life Policy Within a Reasonable 
Time After Its Delivery on the Ground That It Was Not What 
He Contracted for, He Is Deemed to Have Accepted It and Can- 
not Escape Liability for Premium. Gray vs. Stone (Ark.)...... 
The Original Policy Insured an Extension of Plaintiff’s Main Bridge 
Described in the Application as Set 100 Feet From the Main 
Bridge, but Plaintiff Afterward Lost the Original Policy, and 
Applied for a Duplicate; an Attorney in the Insurance Com- 
ere Office Without Authority Attempted to Issue a Duplicate, 
hich Described the Insured Property as Being a Part of the 
Main Bridge, and Made the Description a Warranty. Citizen’s 
Mut. Fire Ins. Co. of Cecil Co. vs. Conowingo Bridge Co. (Md.) 
Though an Insurance Company Be Organized as an Assessment Company 
and Has No Authority to Issue Old-Line Policies, It May Not, 
After Its Execution and the Receipt of Premiums Thereunder, 
Interpose the Defense of Ultra Vires to an Action on an Old- 
ae Written. Knott et al. vs. Security Mut. Life Ins. 
0. 
The Receipt 
the Policy Issued by the Company Which Was Never Delivered 
Did Not Under the Facts of This Case Alter or Modify Its Con- 
ditions. pene the Note Without Informing the Insured That 
It Canceled the Insurance and Also Received a New Premium 
Note It Thereby Elected to Prolong the Life of the Insurance 
Contract. Citizens’ Life Ins. Co. vs. Coleman (Ky.) 1 
A Provision of a Life Insurance Policy That It Should Not Be Effective 
Until Delivered While the Insured Was in Good Health, Being 
for the Benefit of the Insurer, Could Be Waived by It or Its 
Agent Authorized to Do So. Where the Insurer Waives the Stip- 
ulation as Regards Delivery, the Policy Becomes Effective Upon 
Its Acceptance by the Insured, Though He Is Then in Bad 
Health. Bell vs. Missouri State Life Ins. Co. (Mo.)...........1489 
Where the Soliciting Agent of a Life Insurance Company Delivered 
a Policy to Insured Two Days After He Received Injuries From 
Which He Died, and the Insurer, After Receiving Proofs of 
Death Showing the Insured to Have Met With the Injury Be- 
fore the Policy Was Mailed to the Agent, Delayed Several 
Months Before Offering to Return the Premium Which It Had 
Received, It Thereby Ratified the Acts of the Agent and Waived 
a Provision That the Policy Should Not-Be Effective Until De- 
livered to Insured While in Good Health. Bell vs. Missouri State 
Life Ins. Co. (MO.)...ccceses 
A Waiver Once Attached or a Ratification Once Had May Not Be Re- 
called by a Mere Change of Opinion About One’s Rights in the 
Premises. Bell vs. Missouri State Life Ins, Co. (Mo.)........1489 


A Policy Returned as Not Wanted, Has No Binding Force. Jefferson 
Fire Ins. Co. of Philadelphia vs. Greenwood (Tex.) eee 
A Provision in an Accident Policy, That No Change Whatever or 
Waiver of Its Provisions Should Be Valid Unless on Indorsement 
By the President or Secretary of the Company, Was Valid. 
Wyss-Thalman et al. vs. Maryland Casualty Co. (Pa.)....... eee 
The Custom of Insurance Agents in a Certain Locality by Issuance 
of New Policies on Expiration of the Old Without Request From 
the Policyholder, Does Not Constitute a Parol Contract Sufficient 
to Support a Cause of Action for the Recovery for a _ Loss. 
American Cent. Ins. Co. vs. Hardin (KY.).....escecsecceccevecees 1182 


At the Time of the Transfer of the Policy, Defendant’s Agent Had 
Notice of the Fact That No Inventory Would Be Kept. This 
They Hold Amounted to a Modification of the Original Policy 
Contract. Day vs. Home Ins. Co. 11 


the Insurer’s Indorsement Intended to Continue the Insurance 
for the Benefit of the Mortgagee, but by an Erroneous Indorse- 
ment Left the Policy Payable to the Former Mortgagee Instead 
of to the Assignee, the Policy Must Be Reformed So as to Make 
It Payable to the Assignee as Mortgagee to the Extent of His 
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Interest. Salomon vs. No. Br. & Merc. Ins. Co. of N. Y. (N. Y.) 1828 
Parties Who Make a Contract Have the Power to Modify It by a 
Sufficient Consideration for the Modification to Give It Contrac- 
tual Force. Patterson vs. American Ins. Co. of Newark (Mo.) 1478 
It Is Not Within the Power of an Insurer, Against the Consent of the 
Insured, to Substitute Another Insurer in the Carrying Out of Its 
Lge 9 pe Washington Life Ins. Co. et al. vs. Lovejoy * 
Sh CPR). cass 
The Defendant Company Which Had “Taken Over the Contracts and 
Assets of the Original Company and Had Assumed Its Obliga- 
tions Was Liable. Washington Life Ins. Co. et al. vs. Love- 
joy et al. - 1553 
A Renewal Receipt From An Accident ‘Insurance Company Attached to 
a Policy and the Agent of the Company Changing and Crediting 
the Renewal Premium as if Actually Paid, the Policy Was 
Loy Renewed. Washburn vs. United States Casualty Co. 
Where: oe Had Authority to Substitute Policies, Plaintife” Was En- 
titled to Recover on the Renewal Policy. Benedict et al. vs. 
Security Ins. Co. (N. Y.) eeccece 
Chattel Mortgage Property Held by a Warehouse Will Not “Affect a 
Policy Obtained by a Warehouse Company. Kline Bros & Co., 
vs. Royal Ins. Co., Ltd., (N. Y.) encesecesoncese @ 
Under a Fire Policy of the New York Standard Form, That No Agent 
Shall Have Power to Waive Any Conditions of the Policy, etc. 
A Local Agent Cannot Bind Insurer by Promising to Renew a 
Policy Eight Months Before Its Expiration. Mere Indifference 
of Insured at and After t.. Expiration of the Original Term 
Did Not Show an Intent to Renew. Underwood vs. Pennsyl- 
vania Fire Ins. Co. (N. Y.) cccccce OUD 
Where an Accident Insurance Policy Expressly Providea “for Tts Re- 
newal by Payment of the Premium Annually in Advance, the 
Payment of Annual Premium Did Not Constitute a New Con- 
tract of Insurance, but Merely Extended the Cxteines Contract. 
Standard Acc. & Life Ins. Co. vs. Wood (Md.). 11 
Where Renewal on Fire Policy Was Not Requested at “the “Expiration 
of the Original Policy, But Insured Issued a New Policy and 
Delivered It to the Broker, Who Retained It the Renewal Was 
Not co Berman vs. No. British and Mercantile Ins. Co. 
(N. 
Renewal of a Fire Insurance Policy Constitutes a New Contract. 
till et al. vs. Pine Tree State Mut. Fire Ins. Co. (Me.) 


CONSTRUCTION AND OPERATION. 

Medical Examinati . Defined as Final Sonate and Preliminary. 
Northwestern Mut. Life Ins. Co. (Ky.) cocecece 

A Contract of Insurance Cannot be Given “an Inter retation At 
Variance With the Clear Sense and Meaning of the Language 
in Which It is Expressed. Mady vs. Switchmen’s Union of 
North America (Minn.).......... cocccccccce 168 

The Rule that Contracts of Insurance Must Be Liberally “Construed in 
Favor of Insured Does Not Authorize the Court to Put Into an 
Insurance Contract Words That Would Make a Radical Change 
in its Meaning. Northwestern Mut. Life Ins. Co. vs. Neafus (Ky.)..6% 

In General. No. Br. & Merc. Ins. Co. vs. Robinett & Green (Va.).... 117 

Splash of Infected Water, Resulting in the Loss of an Eye, Is‘an 
Accident. Sullivan vs. Modern Brotherhood of America (Mich.) 286 

Where Statute of Missouri Providing Against Forfeiture of Insurance 
Contracts for Nonpayment of Premiums Becomes a Part of an 
Insurance Policy in Its Original State Prior to Its Amendment by 
Laws 1903, the Contract Rights of the Parties Were Not Changed 
by Such Amendment. Christensen vs. N. Y. Life Ins. Co. (Mo.) 2¢¢6 

Where a Fidelity Policy is Susceptible to More Than One Construction, 
The One Favorable to Insured, Must be Adopted. Farmers’ & 
Merchants’ State Bank of Verdon vs. United States Fidelity & 
Guaranty Co. (S. D.)......seeee. 17 

Where Life Insurance Policy lad a List of Privileges" ‘Endorsea on 
Policy, Providing That at the End of the Tontine Period, In- 
sured Might Surrender for Its Full Value, Consisting of the Entire 
Reserve, Held to include only surplus apportionment. Equitable 
Life Assur. Society of United States vs. Meuth et al. (Ky.)...... 

Where a Merchant Applied For a Credit Bond, and the Application 
Referred to Schedule A, the Application, the Bond, and the 
Schedule Constituted the Contract. Lexington Grocery Co. vs. 
Philadelphia Casualty Co. (N. C.) 

The Courts in the Construction of Doubtful Terms in a Fire Policy, 
Held the Construction Most Favorable to the Insured Must Be 
Adopted, Without Enlarging the Terms of the Policy. Walton 
ve. Phoenix Ine. Co. (MO). cccccccccccces soccccccesccccccosccce 42 

Insured Under a Policy May Construe the Terms Thereof Most 
Favorably for Himself. Germania Life Ins. Co. vs. Bouldin 
CMIgB.) oc cccccccee 304 

To Recover on an Insurance Policy, ‘Piaintife Must Bring” Himseit With- 
in Its Express Provisions. First Nat. Bank of Monrovia vs. 
Maryland Casualty Co., California... 802 

No Word in an Insurance Policy Prepared for the Insurer by “Persons 
Exercising the Highest Care and Skill, Should Be Disregarded 
and No ee Should Be Resolved in Favor of the Company. 
New York & P. R. S. S. Co. vs, Aitna Ins. Co. (N. Y.) 77 
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A Printed Rider May Waive All the Terms of SY Policy. New York 
& P. R. S. 8. Co. vs. Adtna Ins. Co. (N eoaseves 

A Contract of Indemnity Insurance Is to ee Meenas the “Same 
as Other Insurance Contracts, to Wit Most Favorable to the 


178 


Insured. Mears Mining Co. vs. Maryland Casualty Co. (Mo.) 1001 


The Rule That Insurance Contract Must Be Strictly Construed Against 
the Insurer Should Be Especially Followed as to Forfeiture 
Clause. Continental Casualty Co. vs. Ogburn (Ala.).......... 

A Policy of Life Insurance, Though Executed at the Company’s Office 
in Wisconsin, Is a Virginia Contract, Where the Application 
Was Made by a Resident of the Latter State. Northwestern 
Mutual Life Ins. Co., Petitioner vs. J. Wm. McCue, Samuel! O. 
McCue, Harry M. McCue and Ruby G. McCue, Infants, by Marshall 
Dinwiddie, Their Next Friend, et al. (Va.) 

An Insurance Policy Will Be Liberally Construed in Favor of the In- 
sured So as Not to Work a Forfeiture, Unless the Case Is 
Clearly Within the Conditions Expressed in the Policy. Phila. 
ee Agency of the Fire Ass’n of Phila. vs. Neurenberg 

OX.) v.00 

Where the Face of a Policy of Insurance Shows a Clear Old-Line 
Contract, a Stipulation on the Back Which Provides for the Levy 
of Additional Assessments Is Nugatory. Ambiguity in a Stipu- 
lation on the Back of a Policy of Life Insurance Which Is Old- 
Line on the Face, Which It Is Claimed Renders the Policy One of 
Assessment Must Be Resolved in Favor of the Insured, and 
the Right to Raise the Premiums. Knott et al. vs. Security Mut. 
Life Ins. Co. (Mo.) 

The Statute in Force at Date of the Policy Became a Part of It Re- 


986 


gardiess of the Condition When Appellant Was Organized. 
10 


Breakstone vs. Appleton Mut. Fire Ins. Co. (Wis.) 

In General, Contracts of Insurance Are Construed Most Strongly 
Against the Insurer; but Where There Is No Occasion for Con- 
struction, Sucn Contracts Must Be Enforced According to Their 


Clear and Unambiguous Meaning. Day vs. Home Ins. Co. (Ala.) 1187 


An Application Not Being Incorporated in the Policy or Shown by It 
in Any War Cannot Be ee Breeden vs. Western ., 
Southern Life Ins. Co. (Ky. 

Where a Claim to the Policy Is tions Upon the Idea That She Was’ 
Named as Benetliciary in the Application, but That Cannot Be 
Considered. If the Company Paid Her the Money, Such Payment 
Would Be No Defense to an Action by the Proper Party to 
Recover It From the Company. Breeden vs. Western & Southern 
Life Ins. Co. (Ky.) 

License Given to Foreign Surety Companies to Do Business in State 
Does Not Prevent Later Supervision With View to Prevention 


of Monopoly. State vs. American Surety Co. (Neb.).......... 1 


A Fire Policy Should Be Given Reasonable Construction to Effectuate 
the Interest of the Parties. Gropper vs. Home Ins. Co. (N. Y.) 

If the Written Portions of a Fire Policy Are Inconsistent With the 
Printed Portions, the Former Must Ordinarily Prevail. If the 
Stegk of a Merchant Tailor Covered by Fire Insurance Neces- 
sarily Includes a Small Amount of Benzine Being ~— on the 
Se Not Defeat the Policy. Gropper vs ome Ins. 
Co. (N. ) 


The General Rule Being That Laws in Existence Are Meanemnaiiy Re- 
ferred to in All Contracts Made Under Such Laws, and That No 
Contracts Can Change the Law, and That in Such Cases the 
Stipulation in the Policy Must Yield to the Statute. Sharp vs. 
Niagara Fire Ins. Co. (Mo 

Insured ad a Right to Show the Understanding of the Parties" in 
using the Term ‘the Stock of a Merchant Tailor” to Show That 
Keeping of a Small Quantity of Benzine Was Contemplated. 


381 
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Gropper vs. Home Ins. Co. (N. Y.) ° coccc canes 


Bonds Guaranteeing the Fidelity of Employees or Agents, Executed 
for a Consideration by Companies Organized for and Engaged 
in That Business, Are Treated by the Courts as Insurance Con- 
tracts, When Under Construction With a View to Ascertain the 
Nature and Extent of the Liability Assumed, So That Such In- 
surers Are Entitled to the Consideration Accorded to Sureties. 
—s & N. R. Co. vs. United State F. & G. Co. et al. 
(Tenn.).....6- 

A Life Insurance Policy, Being a Contract of Indemnity, Will Be Given 
That Construction Most Favorable to the Insured, Where Its 
Terms Are Uncertain or Contradictory. Lilja vs. Standard Acc. 
Ins. Co. of Detroit (Mich.) 

By-Laws of a Mutual Insurance Company, Not Inconsistent With a 
Policy Issued by It, Became a Part of, and Must Be Construed 
With, the Policy. When the House Had Been Vacant Ten Days, 
Liability on the Policy Became Suspended, and Under the Con- 
tract Would Continue Suspended After Reoccupation, Un- 
til the Secretary Was Notified. Brashears et al. vs. Perry Co. 
Farmers’ Protective Ins. Co. (Ind.).. 


Conditions in a Fire Policy Are Not Extended by Implication to Matters 
Not Clearly Within the Conditions According to the Usual and 
Ordinary Meaning of the Words Used. It Is for the Court to 
Construe the Contract and Give Such Effect to the Language 
Used as the Parties Intended. Liverpool & London & Globe Ins. 
Co. vs. Lavine (Ala.) 
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A Provision in a Policy Issued to a Holder in This State That the 
Contract Contained Therein and in the Application Should Be 
Construed According to Law of the State of New York, and That 
The Place of the Contract Was Agreed to Be the Home Office of 
the Company in New York, Simply Provides a Rule of Law for 
the Construction of the Contract. Washington Life Ins. Co. et al. 


ve. Lovesey Ot Gh. (TOE) cccevecwas sosdesdcedovcccccetsosececcce 1 


When the Terms of a Bond Clearly Indicate the Intention of the 
Obligor and Obligee That There Shall Be an Indemnity to 
the Latter on Account of the Default of an Employee, Doubt- 
ful Terms Will Be So Construed as to Effectuate Rather Than 
to Defeat That Intention. Rankin vs. United States Fidelity 
& Gearaety Ca. CQ 6c etek. ctuaseiscecnar ens cennes eerste 

Where the Language Permits, a Sick “Benefit Insurance Policy Should 
Be Construed Favorably to the Insured, Rather Than to the 
Insurer. Metropolitan Plate Glass & Casualty Ins. Co. vs. Hawes’ 
DP: Ae a 6 eee 4 bece. KOR hEENe. £0 eae ebeRs. ads Wdsaewaecannens 

It Is Insisted That if the Contract Be Considered in Its Written 
Form, the Effect of the Clause Attached Was to Insure the 
Interest of the Mortgagee Solely, and That the Insurance Was 
Not an Incident to the Property Insured, but Was a Special 
Agreement to Protect the Mortgagee Against Loss. Brown City 
Sawin Te VW. WisGeee CR scce. <cecbectaéecsceccess 

One’s Rights and Liabilities as a Member of a Mutual Insurance Com- 
pany, Existing Under Ky. St. § 702 et seq., Are Determined by 
the By-Laws of the Company and Such Statutes; but His Status 
as Insured Under a Policy Is the Same Under an Ordinary Con- 
tract of Insurance. Kentucky Growers’ Ins. Co. vs. Logan et 


Unless It Appears to the Contrary, the Company ‘Will Be Presumed to 
Have Known the Deceased Person as the Insured and That the 
Contract Was for the Benefit of the Legal Representatives. 
Queen Ins. Co. Ve. Peters (GO.)...ccccccccs cvccccccocccscccess 

The Contract Between an Insurer and the Mortgagee as Expressed 
by a Mortgagee Clause in the Policy Is Distinet From the Con- 
tract Between the Insurer and the Owner. Heilbrunn vs. German 
Aone Jae Co OE UR. S. 1G ebecccvadecedstceross eceee 

Clause of Policy Excepting Liability for “Person Employed in Violation 
of Law,” Enforced Against Employer. Buffalo Steel Co. vs. 
Etna Life Ins. Co. (N. SPcae cc edekeeseeca weg ee ce. Jima oeaeewien 

Where in Insuring Against Accidents, Company Could Pay the ‘Amount 
of Policy, or Defend the Suit at Its Own Expense, Exercise of 
Option to Defend Makes It Liable for Costs and Expenses in 
Both Trial and Appellate Courts. Coast Lumber Co. vs. Actna 
Life Ins. Co. (Idaho)............ 

A Policy Made in the Name of a Particular Person Will Not Protect 
the Interest of Another Person, Unless It Contains Some Words 
Which Indicate That It Is Intended That Such Other Interest 
Be Covered. Stanley vs. Fireman’s Ins. Co. (R. I.) ss 

A Fire Policy on Stock of Grain in a Building Occupied as a Grain 
Warehouse Covers the Part of the Stock Therein Consisting of 
Bran a Product From Grinding Wheat. German was Ins. Co. 
GR POC VE. Wee (Cee Es orks. Cosccasccnkbacanscvenseuns eee 

Insured Had a Right to Show the Understanding of the Parties in 
using the Term “the Stock of a Merchant Tailor” to Show That 
Keeping of a Small Quantity of Benzine Was Sep EnSeS. 
Gropper vs. Home Ins. Co. (N. Y.).......... acu 

Policy Held to Be a Specific and Not a Blanket Policy. * Grollimund 
vn.. Germania Dive Id Co Gwe? esesenctindcsccuvactanvende 

A Bond Given to Indemnify an Employer Against the Dishonesty of 
Its Employees for a Money Consideration Has All the Essential 
Features of an Insurance Contract, and Is Not to Be Construed 
According to the Rules of Law Applicable to the Ordinary Ac- 
commodation Surety. First Nat’l] Bank of Crandon vs. U. §. 
Fidelity & Guaranty Co. of Baltimore (Wis.)............. 


Evidence Showing a Lack of Substantial Cumpliance With the ‘“‘Three- 
Fourths Value” and “Iron Safe’? Clauses. Shawnee Fire Ins. Co. 
vs. Thompson & Rowell et al. (Okla.).......ccccccscccccceces 

A Mutual Fire Policy Provided for Payment of Such Charges as 
Might Be Levied by the Board of Directors Against the Insured 
or the Deposit of $102.73 in Cash as Security Therefor, and in 
Consideration Insured Cértain Property, Real and Personal. Held 
That, Under the Reduction Claim, Defendant Was Only Bound to 
Pay on Such Amount of Insurance as Plaintiff’s Deposit Would 
Purchase. Warsaw-Wilkinson Co. vs. Exchange Mut. Fire Ins. 
CO. CPi yeccccccceds sevesses aecdtcesececcesee bESECOD ECO KOR 


A Fidelity Policy, Insuring a Bank Against Loss Occasioned by Its 
Assistant Cashier, Is Terminated When He Acquires a Majority 
of the Stock and Becomes a Director. Farmers’ & Merchants’ 
State aan of Verdon vs. United States winery & Guaranty Co. 
WH Wicke ccccocee avcoen cocenee ° nacnaee CHLaeedeene Pr 

Insurance Campeny Held for Damages for Failing to Issue Policy in 
Due Time. Boyer vs. State ee Mut. Hail Ins. Co. et al. 
(Han.) ..cccse 0 covcreveces eovcceececesoce an ae 

An Employer’s Indemnity Bond, teeine a Bank agatunt Sain by Rea- 
son of the Fraud of Its Cashier, the Bond Was Kept Alive in a 
Manner Similar to an Insurance Policy; That Is by Payment of 
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Annual Premiums. United States Fidelity & Guaranty Co. vs. 
Citizens’ Nat. Bank of Monticello (Ky.)..........+. oi 
Laws 1892, c. 690, § 88, Provides That the Insured May Have His Policy 
Extended From the Date It Lapsed for Such Length of Time as 
the Reserve on Such Policy Will Purchase. Sustained Even 
owe. omen Payment. Taylor vs. New York Life Ins. Co. 
A Life Insurance Contract “Continues in Force During “the “Life of the 
Assured and Can Be Terminated Before His Death and Against 
His Will Only by His Breach of Some Obligation Imposed Upon 
ae) Its Terms. Wayland vs. Western Life Indemnity Co. 
A Policy to Indemnify Insured Against Loss for Injury “to Persons Not 
Employees, While Using Elevators in a Building of Insured, 
May Stipulate That Insurer Shall Not Be Liable Before the 
Completion of the Building and Elevators, and Where the Policy 
So Stipulates the Provision Must Be Enforced, Unless Waived 
by Insurer. Scarritt Estate Co. vs. Casualty Co. of Amer. (Mo.).1888 
In the Absence of Misrepresentations and Fraud, Where a Fire 
Insurance Policy Covers Different Classes of Property, Each of 
Which Is Separately Valued, and Is Insured for a Distinct 
Amount, the Contract Is Severable, and a Breach of the Con- 
tract of Insurance That Relates to and Directly Affects Only 
One of the Classes of the Property Insured, Does Not Invalidate 
the Policy as to the Other Class of Property. Hartford Fire 
Ins. Co. vs. Hollis (Fila.).... ecccccccces cA 862 


VI. Premiums, Dues and Assessments. 


IN GENERAL. 


Evidence Showing Liability of Title Insurance Company on Application 
for a Policy of Title Insurance. Lawyers’ Title Ins. & Trust 
Co. va. Kelly et al. (N. FVidecccccccvcccccccccccccccccccccccccce 

One to Whom a Distinct and Definite Representation Has Been Made Is 
Entitled to Rely on Such Representation, and Need Not Make 
Further Inquiry eee the Particular Facts Involved. Sum- 
mers vs. Alexander (Okla.) Reedeaeee 

The Fact That Insurance Agent Dealt With a Broker as “the Agent 
of an Insured Is Not Conclusive That They Did Not Issue the 
Policies = on His Credit. Leader one Co. vs. Markham 
et al. (Mo. 

Where Insurance Agents Had ‘Authorized a Broker. to Collect’ Premiums, 
Make Deductions Therefrom for His Commissions, and Pay the 
Residue Over to Them, Agent Had No Authority to Take Checks 
and Notes; and Their Payment Thereafter Constituted a Good 
Payment. Leader Realty Co. vs. Markham et al. (Mo.)..... ° 

The Payment of Premium Upon an Insurance Policy at the Time the 
Pouicy Is Delivered Is Not » Condition Precedent to the Existence 
of a Policy of Insurance. Marysville Merc. Co. vs. Home Fire 
Ins. Co. (Idaho) 

Defendant’s Policy Having Lapsed, He Was Solicited to Apply for Re- 
instatement, or for Another Policy, and for This Purpose Ex- 
ecuted the Note Sued on for Premium, Under Arrangements With 
the Agent That He Should No* Be Required to Pay the Note, 
Unless He Was Reinstated, or a New Policy Issued, but No 
Policy Was Ever Tendered to Him. Held, That Insurer Could 
Not Recover for Want of Consideration. State Life Ins. Co. vs. 
Harrah (Mich.) 

A Promissory Note Alleged to Have Been Given ‘for Insurance Premium. 
The Evidence for the Plaintiff Consisted of the Note and the 
Policy of Insurance. The Defendant Pleaded and Testified That 
He Could Neither Read Nor Write; That He Signed the Note 
With His Mark, in Ignorance of the Fact That It Was a Note. 
Held That This Testimony Being Undisputed, a Verdict for the 
Defendant Was Demanded. Spikes vs. Wallis (Ga.) ol 

There Was Evidence That the Policy Was in Force at the Time of the 
Trial, That the Agent Had Actually Paid the Premium for Which 
the Note Was Given After Suit Brought, and That the Insurer 
Had Waived the Provision in the Policy That It Should Not 
Be in Force Until the First Premium Had Been Paid in Cash. 
Newman vs. Norris Implement Co. et al. (Tex.) 1 

Defendant Did Not Receive the Policy Applied for, the Application 
Was Admissible to Contradict Such Defense. Question Whether 
Defendant, With Full Knowledge, Made the Application and 
Got the Kind of Policy for Which He Applied, Was on the 
Evidence for the Jury. It Was for the Jury on the Whole Facts 
to Say Whether or Not He In Fact and With Full Knowledge 
Made the Application, and Whether or Not He Did Get the Char- 
acter of Policy for Which He Applied. Thurman vs. Farmers’ 
Mut. Fire Ins. Co. (Miss.) 

Held That Plaintiff and the Subagent Were Acting Together in the 
Matter, and the Subagent’s Statement That He Would Correct 
Defendant's Health Record, When He Would Be at Liberty to 
Take the Policy, or Not, Was Admissible Against . Plaintiff. 
Waggoner vs. Burg. (Tex. ) 

Where, in a Suit by an Indorsee of a Premium Note Against the Maker 
and Payee, the Maker Demanded Judgment Over Against the 
Payee for Alleged Failure of Consideration, in That the Payee 
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Had Failed to Pay the Premium to the Insurance Company, the 
Burden Was on the Maker to Allege and Prove, Not Only That 
He Had Not Done So, but That He Had Not Made Any Satis- 
sacter7 soreeene Newman vs. — Seaeee Co. et 
al. ex. . 

Where Insured in a Life Policy Executed, for Money" Borrowed of 
Insurer Used in the Payment of a Premium, a Certificate Re- 
citing the Amount of the Loan and Stipulating That the Amount 
Should Be a Lien on the Policy, He Did Not Make a Cash 
Payment, Within the Statute. Mutual Benefit Life Ins. Co. vs. 
O’Brien (Ky.) 


PREMIUM OR DEPOSIT NOTES AND ASSESSMENTS THEREON. 


Evidence Must Show Indebtedness c_.ncelled by Payment of A Considera- 
tion Where Note First Given in Payment of ow and Later Paid. 
Allen et al. vs. Batz et al. (Minn.)........ ee cesece 

Where an Old Line Insurance Company Reinsures the Business of an 
Assessment Insurance Company and Assumes the Outstanding 
Policy Contracts and all Obligations of Policyholders and Benefi- 
ciaries Thereunder, and Iss es to Policyholders a Certificate Re- 
citing that it Assumes the Insurance Under the terms and 
Conditions of the Policies, the contract is Not Changed from that 
“. an Assessinent Contract. Moran vs. Franklin Life Ins. Co. 
(Mo.). eeccce 

Old-line level. Premium ‘Life “Insurance Policies’ of * Missouri Make no 
Provision for as — Premium. Green et ux. vs. Security 
Mut. Life Ins. Co. 

Where Policy Provides for Fixed Payments at Stated Intervals, “Author- 
ized Assessments on Persons Holding Similar Contracts, if 
Necessary to Make Good Any Impairment of the Emergency 
Fund, the Holder of a Policy is Personally Liable for Assess- 
ments Regularly Made While His Membership Continues. Moran 
vs. Franklin Life Ins. Co. (Mo.).. 

A BStipulation on the Back of a Policy of Life Insurance Which on Its 
Face Is a Regular Old-Line Policy, That It Is “Subject to the 
Provision That, by Action of the Board of Directors, the Amount 
Required for Mortuary Purposes May Be Varied to Conform to 
the Actual Mortality Experience of the Association,” Means Only 
That the Mortality Fund May Be Increased or Diminished at 
the Expense of the Reserve Fund, So That an Attempt to Raise 
the Rate of Premiums Was a Violation of Its Terms and Void. 
Knott vs. Security Mut. Life Ins. Co. (Mo.) 

As the Judgment Specifically Provided That Defend»nt Was Not En- 
titled to Increase the Annual Premium, and as It Was Enjoined 
From Canceling the Policies, the Defendant Is Enjoined From 
Collecting Them or From Taking Any Adverse Action to Plain- 
tiff in That Regard. Whiting vs. Fidelity Mut. Life Ass’n of 
Phila., Pa. (N. Y 


-) 1 
An Assessment Levied While the Total of Such Funds Exceeded the 


Contract Limit Was Illegal. Where the Insurance Contract Ex- 
pressly Provided That No Such Assessments Should Be Levied, 
Except for the Payments of Matured Losses, and, It Was Im- 
material Whether This Condition in the Insurance Contract 
Was Unreasonable. Johnson vs. Hartford Life Ins. Co. (Mo.). 
If the Transaction Came Within the Prohibition of the Statute It 
Was Incumbent on the Defendant to Allege and Prove That the 
Note Was Taken and Made on a Consideration or Inducement for 


- 1459 


Defendant’s Taking Out the Poltens Which Was Not en 


Therein. McGee vs. Felter (N. 

Under a Bond to Indemnify a Bank Against the Dishonesty of Its 
Employees, the Indemnitor Was Not Relieved of Liability for the 
Dishonesty of the Cashier by His Promotion From the Position 
of Assistant Cashier to That of Cashier Without Notice to the 
Indemnitor Contrary to Representations Made in the Applica- 
tion for the Bond. Negligence Is Not a Defense to an Action on 
an Indemnity Bond, Unless It Is Such That Amounts to Fraud 
or Bad Faith. First Nat’! Bank of Crandon vs. U. S. Fidelity 
& Guaranty Co. of Baltimore (Wis.) 


1 
If the Transaction Came Within the Prohibition of the Statute It 


Was Incumbent on the Defendant to Allege and Prove That the 
Note Was Taken and Made on a Consideration or Inducement for 
Defendant’s Taking Out the Policies Which Was Not Specified 
Therein. MoGee Ve. Felter (WH. Tideccccccccccccscccessvcsccscse 


REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 


In View of the Noncompliance With an Oral Contract Made With an 
Agent of a Life Insurance Company, It was Not Permissible for 
Plaintiff to Show That the Written Contract, Was Void Ab 
Initio, Because of the Fraud of the Soliciting "Agent or Other- 
wise. Mutual Life Ins. Co. vs. Summers (Wyo.) 

A Rider Placed on a Life Policy by Agent and Not by the Company, 
and the Insured Believing It Was Placed There by Company, the 
Company Was Bound for the Full Amount of the Policy. Ger- 
mania Life Ins. Co. vs. Bouldin (Miss.)..... ° 

An Applicant Induced to Sign by Misrepresentations, “When Compelied 
to Pay to Innocent Holder a Negotiable Premium Note Given 
at the Time of Such Application, May Recover the Amount 
Thereof From Company. Evans vs. Central Life Ins. Co. (Kan.) 
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Where Judgment in Favor of Assured for Premiums and Damages Pro- 
tected Company Against Claim by Beneficiaries, It Could Not 
Complain Thereof. Washington Life Ins. Co. et al. vs. Lovejoy 
et al. (Tex.) 

There Being Evidence for Plaintiff That the Policy of Insurance De- 
scribed in His Application Was Not Delivered to and Accepted 
by Him, the Verdict Against the Insurance Company for the 
Amount of Premium Paid When the Application Was Made Was 
Authorized. International Life Ins. Co. vs. Nix (Ga.) 


Assignment and Other Transfer of Policy. 
NATURE OF RIGHT IN GENERAL. 


Liability of One Party to Another, Pertaining to the Refusal of Pay- 
ment of Notes for Premiums Paid to Company, as to Whether 
eucn Refusal Invalidated an Assignment, Defined. McFarlane et 
al. vs. Robertson et al. (Ga.)........ eeccccccccccccccccs 

When the Policy Has Been Issued in Kentucky, “and the “Assignment 
Issued in Kentucky It Is Regulated by the Laws of That State. 
Western Life Indemnity Co. vs. Rupp (Ky.). 

Code § 3044, Providing That Instruments for the Payment “of "Money 
Are Assignable. Applied to Policies of Insurance. Davis vs. 
Bremer County Farmers’ Mut. Fire Ins. Ass’n (lowa)........ 

A Purchaser of Insured Property Is Not Entitled to the Indemnit 
Against Loss Provided by the Policy, Unless by Consent of the 
Insured. Davis vs. Bremer County Farmers’ Mut. Fire Ins. Ass’n 
Lightning & Tornado Ins. Co. of Farmers of Maxfield and 
Vicinity (Iowa) 

An Insurance Policy Cannot Be Assigned by the Insured Before Loss 
Without the Seneaes of the Insurer. Bartling vs. German Mut. 


Charter of Mutual Fire “Insurance Company Provided That Insurance 
Should Cease on a Sale or Transfer of Property of Insured With- 
out the Consent of Its Secretary. Kamm & Schellinger savewing 
Co. vs. St. Joseph County Village Fires Ins. Co. (Mich.) 

The Charter of a Mutual Fire Insurance Company Provided That the 
Insurance of Any Member Should Cease on a Sale or Transfer 
of the Title to the Property Insured, but Such Member Should Be 
Liable for all Assessments on the Property, and for His Equitable 
Share of the Losses and Expenses Until the Policy Was Sur- 
rendered or Canceled, Provided That on the Sale of Any Insured 
Property, the Vendor Might Assign His or Her Policy to the 
Purchaser, but Only on a Written Consent of Its Secretary. 
Kamm & Schellinger Brewing Co. vs. St. Joseph cweney Village 
Fires Ins. Co. (Mich.). eevee 

Straight Life Policies Are Nonnegotiable Choses" in Action, ‘and Are 
Assignable. Johnston et al. vs. Scott et al. (N. Y.) 


FORM REQUISITES AND VALIDITY OF ASSIGNMENT. 


An Action Whcre Insured Did Not Sign a Request for a Rewritten 
Policy, So That His Niece Should Become the Payee Thereof, and 
the Fact That the Policy Was Not Delivered After Being Re- 
written, Did Not Make the Assignment of the Policy to His 
Niece Invalid. McFarlane et al. vs. Robertson et al. (Ga.).... 373 

An Assignment of a Policy With Insurer’s Consent Constitutes a New 
Contract Between Insurer and the Assignee According to the 
Terms of the Policy. Standard Life & Acc. Ins. Co. vs. Bambrick 
Bros. Const. Co. (Mo.) 801 

Where the Assignment of a Policy of" Insurance Provides That “the 
Assignment Was Subject to Proof of Interest of the Assignee,” 
the Evidence Shows Assignee Made Timely Proof of Loss, in 
Which He Stated He Held Policy as en Absolute Purchaser, and 
Not as Collateral Security, and Subsequently, in Reply to Letters 
From Company Asking Proor of Interest, Wrote to Company 
That His Interest Was That of ar Absolute Purchaser for Value, 
and Repeated the Same Statement to the Special Agent of 
Company Who Was Sent to Him by the Company Finding Out 
the Interest of the Assignee and Making a Settlement With Him 
of the Policy; This Would Be a Substantial Compliance With the 
Provisions of ti. Assignment Requiring Proof. Volunteer State 
Life Ins. Co. vs. Buchannan (Ga. 

Defendant’s Burden t» Prove Breach of Contract. Northern Assur. 

o. of London vs. Applegate (Tex.).. ote necen neon 

Statute Prohibits an Assignment of a Contract of ‘Insurance Issued 
by a Company, Corporation or Association Engaged in the Busi- 
ness of Providing for the Payment of Funeral, Burial, or Other 
Expenses of Deceased Members. Robbins vs. Hennessey et al. 
(Ohio) 


RIGHTS, LIABILITIES AND REMEDIES OF PARTIES. 


There Is Authority to the Effect That Members of the Board Cannot 
Bind the Company They Represent, Except in Regular or Special 
Meetings of the Board. Kamm & Schellinger Brewing Co. vs. 

St. Joseph County Village Fires Ins. Co. (Mich.) 970 

A Court Has Jurisdiction to Relieve in Respect of a Plain ‘Mistake 
in Contracts in Writing as Well as Against Fraud in Contracts. 
Dearborn vs. Niagara Fire Ins. Co. of City of N. Y. (N. M.)....1606 

An Assignment of an Insurance Policy as Collateral Security for “Tn 
debtedness” Covers Only a Present Indebtedness at the Time 
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of the Assignment and Not Indebtedness to be Thereafter Cre- 
ated. In re De Haven’s Estate—Appeal of Batley (Pa.)........ 1813 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


(A) 


(B) 


(Cc) 


CANCELLATION BY INSURER. 


In the Absence of Consent of Insured or Waiver, an Agent Had No 
Power to Cancel a Policy of Insurance, Except in the Manner 
Provided Therein. Bard vs. Fireman’s Ins. Co. (Me.)........ 

Action Where Policy Was Canceled From the Date of the Notice, 
Though the Policy Was Not Formally and Physically Surren- 
dered Until After a Fire Had Occurred. Stevenson vs. Sun Ins. 
Office (Cal.)...... eeccccnccce 

Notice Must Be Personal Unless * Otherwise “Provided by Law. (Notice 
of Cancellation.) Frink vs. National Mut. Fire Ins. Co. et al. 


(Ss. C.) 

Where Plaintiff ‘Accepted the New Policy ‘and ‘Recovered Judgment 
Thereon, by Such Acceptance He Ratified the Acts of the Agent 
and Assented to the Substitution and Could Not Recover From 
Defendant. Finley vs. New Brunswick Fire Ins. Co. (Wash.).. 933 

Where Insurance Agents Dealt With a Broker as an Independent 
Contractor and Accepted His Individual Credit for the Premiums, 
They Could Not Cancel the Policy Without a Repayment of 
Premiums Paid by Insured to the Broker. Leader Realty Co. 
ve. Markham et al. (MO.)..cccccccccccccses soccsevccscceses 

A Policy Would Have to Be Canceled by the Insurer by Some “Act 
Clearly Indicating That He Had Done So and This Act Could Not 
Be Effectually Performed Under the Provisions of the Policy 
Until the Five Days Had Expired. German Union Fire Ins. Co. 
of Baltimore vs. Fred G. Clarke Co. (Md.)......eeeeeeeesees 1047 

In the Federal Courts, There Has Been a General Uniformity of Deci- 
sions to the Effect That the Return or Tender of the Pro Rata 
Portion of the Premium, Where the Notice of the Cancellation 
Had Been Given by the Company, Is a Prerequisite or Condition 
Precedent to the Termination of the Policy. German Union 
Fire Ins. Co. of Baltimore vs. Fred G. Clarke Co. (Md.)......1047 


* Held That the Old Policies Were Canceled Prior to the Loss and Hence 


the Court Properly Directed a Verdict for the ne Issuing 
Them. Wygal vs. Georgia Home Ins. Co. (Ky.).........- ° 1 
Measure of Damages in Action by Insured to Recover Premiums ‘and 
Damages Upon Breach of Contract, Is Amount of Premiums With 
6 Per Cent Interest From Respective Dates of Payment. Wash- 
ington Life Ins. Co. et al. vs. Lovejoy et al. (Tex.)...........4. 1553 
Where an Insurer, Sued in This State for a Breach of Its Contract, 
Relies Upon the Law of Another State in the Assertion of Its De- 
fense, It Is Incumbent Upon It to Plead and Prove Such Law. 
Washington Life Ins. Co. et al. vs. Lovejoy et al. (Tex.)........1553 
On Breach or Repudiation of Its Contract by the Insurer, the Insured, 
During His Lifetime, Has a Present Right of Action for Recov- 
- = ee Washington Life Ins. Co. et al. vs. Lovejoy et 
GE CRUD ccccss covdsdesé covssedehsdee varssdeveredes 
Where the Original Insurer Assigned Its Policies, Transferred Its "Assets, 
Shifted to Another Company Its Obligation to an Insured, and 
Placed It Beyond Its Own Power to Perform Such Obligation, 
Except So Far as It Could Compel Performance by Such Other 
Company, There Was a Breach of Its Contract Entitling the 
Insured to a Recovery; and That the Assignee Was Solvent and 
Able and Willing to Carry Out the Original Contract Did Not 
Prevent a Breach of Such Contract. Washington Life Ins. Co. et 
al. Wa Lewetey 6C GB. CHG) ce ccccnces covccccsevececdscsctceoce 1553 
Evidence Held Sufficient to Support Finding That Original Insurer Had 
Virtually Abandoned Performance by Complete Cessation of Busi- 
ness, Transfer of Assets and Efforts to Compel Acceptance of 
Another Insurance Company in Its Place. Washington Life 
Tae. Ce Ce a. WE Ete OC Oh. CR wacnccikcccscuacssnvacess 1563 
Evidence Held Sufficient to Sustain Finding That Insurer’s President 
Admitted to Plaintiff That Insurer Had Gone Out of Business. 
Washington Life Ins. Co. et al. vs. Lovejoy et al. (Tex.)........ 1553 
Evidence Held Sufficient to Support Finding That Original Insurer Had 
Referred Plaintiff to Reinsuring Company for All Information 
Concerning His Rights. Washington Life Ins. Co. et al. vs. 
LOCatee G6 OL. CTO) occ ccccenene ovcceowtcnes acncscncscesssecs 1553 
Evidence Held Sufficient to Sustain Finding That Original Insurer Had 
Abandoned Its Contract by Consolidation With Another Com- 
pany. Washington Life Ins. Co. et al. vs. Lovejoy et al. (Tex.) 1563 
The Requirement in a Fire Policy of Five Days’ Notice of Cancella- 
tion, Being for the Benefit of Insured, Is Waived When They 
Contract for Other Insurance to Take Its Place. Finley vs. 


Western Empire Ins. Co. of Wash. (Wash.).........ccccceceees 1723 
SURRENDER. 
Action in Which Agent Had to Substitute Policies. Benedict et al. 

vs. Security Ins. Co. (N. Y.).....0..06% Cccccccccccccccecs eoeece 2 
RESCISSION. 


Where Insured Discovered Existence of the Certificate of Loan, and 
Brought an Action to Cancel It, as It Was Apparently Un- 
connected With the New Policy, the Bringing of That Suit Was 
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Not Such an affirmance of the Entire Transaction That the 
Insured Could Not Maintain an Action for the Rescission of the 
a ae Gre.u et ux. vs. ee _ beers = - 


the Holder of an Insurance Policy Procured by Agent’s Fraud 
to Have It Canceled and a Former One Reinstated Is Not De- 
stroyed Because the Holder Even After Suit Continued to Pay 
Premiums Under the Second Policy. Green et ux. vs. Security 
SEE. ZLATe BOS.. OO. CIRO)» cccccsics comsdnvasevncoereseseees 
Where Agent Induced Insured to Cancel Old Policy| and ‘Take ‘Another 
and After Reading Same Agent Substituted a Certificate of 
Loan on New Policy, Insured’s Negligence in Signing Same Would 
Not Prevent Him From Having Old Policy Reinstated. Green 
C Ux. va. Beemvity Mut. Life Imes. Co. (BMG) .cccsecovccccscce 
In an Action to Revoke One Insurance Policy and Reinstate “Another, 
the Question as to Whether Agent Procured Insured’s Signature 
to New One by False Statements and Misrepresentations, One 
for the Jury. Green et ux. vs. Security Mut. Life Ins. Co. (Mo.) 
Where After a Term of Years Insured Discovered He Had Signed Loan 
Certificate and Brought Suit Merely to Cancel Loan, He Would 
Not be Barred From Having Original Policy Reinstated Where 
Loan Certificate Wholly Unconnected With the Issuance of Policy. 
Green et ux. vs. Security Mut. Life Ins. Co. (Mo.)......... 
Where Insurea Wishes to Rescind Ccntract of Insurance He is Only 
Required to Return All Benefits Received. Green et ux. vs. 
Security Mut. Life Ins. Co. (Mo.)...... .s.+6- oo evccese © wecceecs e 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty, or Conditions. 


GROUNDS IN GENERAL. 


Ky. St. § 639, (Russell’s St. § 4286), Provides That All Statements or 
Descriptions in Any Application for a Policy of Insurance Shall 
Be Representations, and Not Warranties, and That Only Ma- 
terial and Fraudulent Representation Prevents Recovery. Blenke 
vs. Citizens’ Life Ins. C. (Ky.)........ ecvccccccccese 
It Is The Duty of the Insured to Know the Representations Contained 
In An Application When It Is Set Out in an Insurance Policy. 
Bonewell vs. No. American Accident Ins. Co. (Mich.)........ 
Validity of Insurance Does Not Depend Upon the Representations 
Being Substrntially True Without Regard to Knowledge and 
Belief. Yeomen of America vs. Rott. (two cases) (Ky.)..... ° 
A Representation Is Not Strictly a Part of the Contract of Insurance, 
So That Its Falsity, Unlike a False Warranty, in the Absence of 
Fraud, Will Not Vitiate the Contract. Pelican vs. Mutual Life 
Ins. Co. of New York CMON.) .ccccccccce cccccccccccscevcccece 
Providing That No Misrepresentation or Untrue Statement in the Ap- 
plication Made in Good Faith by the Applicant, Shall Forfeit the 
Policy, Unless With Reference to a Matter Material to the Risk. 
Miller va. Maryland Casualty Co. (P8.)..ccccccrcccccccccccccss 
The General Agent, Knowing the Fact of Prior Indemnity Having 
Been Received, the Question Will Naturally Arise: Did the 
Omission of the Insured to Restate It Preclude or Effect the 
Issue of the Policy? Miller vs. Maryland Casualty Co. (Pa.). 
Instructing in the Language of the Life Policy Sued on That, if De- 
ceased When Killed Was in Any Degree Under the Influence of 
Intoxicating Liquors, He Could Not Recover, Is Not So Ambiguous, 
Whatever May Be the Strict Legal Effect of the Condition of the 
Contract. Little vs. Iowa state Traveling: Men’s Ass’n (Iowa).. 
A Misrepresentation Is Material When, If the Truth Had Been Known 
the Policy Would Not Have Been Issued. United States Casualty 
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Statutes Declaring That Statements in an Application for a Policy 
of Insurance Shall Be Deemed Representations and Not War- 
ranties and No Representations Unless Material or Fraudulent 
Shall Prevent a Recovery Applies to Fidelity Insurance. United 


166 


107 


881 


States Fidelity & Guaranty Co. vs. Foster Deposit Bank. (Ky.).1387 


Held, That the Provision as to Additional Benefit as Not Restricted 
or Modified by the Clause Relating to Death Within Six Months 
and One Year From the Date of the Policy, and Where In- 
sured, an Adult, Died From Accidental Means Within Six 
Months From the Date of the Policy and Within Three Months 
From the Time of His Injuries, He Was Entitled to Recover 
$915. Armstrong vs. West Coast Life Ins. Co. (Utah)........ 

The Difference Between Statements Deemed Representations, Is That 
in One Case the Statement, if False, Vitiates the Policy, Whether 
Material or Not; Whereas, in the Other Case, It Does Not Un- 


less Material. Goff et al. vs. Mutual Life Ins. Co. of N. Y. (La.) 1416 


A Statement in an Application for Life Insurance to Be Material, 
Must Have Been an Inducement to the Contract. statutes Pro- 
vide That Statements Purporting to Be Made by Insured Shall 
Be Deemed Representations and Not Warranties in the Ab- 
sence of Fraud, and That Any Waiver of the Statutes Shall 


Be Void. Goff et al. vs. Mutual Life Ins. Co. of N. Y¥. (La.)....1416 
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(B) 
(3) 


The Difference in Legal Effect Between a Warranty and a Represen- 
tation Is That the Falsity of a Warranty in Any Particular Is 
Fatal to Recovery Upon the Policy, While a Representation to 
Have That Effect Must Refer to Some Fact Material to the 
Insurance. Miller vs. Commercial Union Assur. Co., Ltd. (Wash.) 1599 

Where an Applicant for Life Insurance Willfully Conceals From the 
Insurer the Fact of a Previous Illness, Such Concealment Will 
Avoid the Policy if the Disease Was of Such a Character as to 
Enhance the Risk. A®tna Life Ins. Co. vs. Conway (Ga.)....1802 


Concealment of Material Fact by Insured, Is a False Representation of 
the Non-Existence of the Fact. Pelican vs. Mutual Life Ins. Co. 
GE NOW TOGE GOO) an cccccwevee stenccasnesnace sanecennese eee. 3297 
Where an Applicant for Life Insurance Willfully Conceals From the 
Insurer the Fact of a Previous Illness, Such Concealment Will 
Avoid the Policy if the Disease Was of Such a Character as to 
Enhance the Risk. A®tna Life Ins. Co. vs. Conway (Ga.)....1802 


An Insurance Company May Make the Truthfulness Concerning the 
Applicant, Whether Material or Not. Warranties. Bonewell vs. 
No. American Aecident Ime. Co. (MIeR.). cccccsccccvecsesace 150 

In General, a ‘“‘Warranty” Must Be a Part of the Contract, Its Falsity 
Barring a Recovery Because of the Express Stipulation That the 
Statement Was Warranted to Be True. Pelican vs. Mutual Life 


5ee.. CO OF TUG Te COME). ccccncsevesas covsncucceceseuse e+. 327 
Breach of Warranties, No Recovery Can Be Allowed if False. Actna 
Lite Ine. Co. VE. CHrabtres CHV.) cccccccacccccccessncceccocccces 655 


Answers in an Application for Life Insurance When Operating as Af- 
firmative Warranties Need Only Be Substantially True, but Where 
They Are Not Substantially True, the Insurer May Treat the 
Policy as Forfeited Without Reference to the Materiality of the 
Answer. Kansas City Life Ins. Co. vs. Blackstone (Tex.)........ 683 
In This Case the Courts Below Were Exercising a Jurisdiction Con- 
current With That of the Courts of the State of Pennsylvania. 
Mester VE. TEGUPTENE CHOMRIED Co. CPR 6. oo kn 06 co cces cesncntenaus 990 
Warranties Must Be Literally True, While Representations Need Only 
Be Substantially True. United States Casualty Co. vs. cea 
CUR esrccts cade cacnbieecdens. ok etederhentee. envdedereaceeases 
Warranties Are Either Affirmative Relating to the Present or Past 
Existence of Particular Facts, or Promissory, Relating to the 
Doing or Omitting of Certain Acts During the Continuance of 
the Policy. Miller vs. Commercial Union Assur. Co., Ltd. (Wash.) 1599 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Upon an Examination of Evidence Tending to Show Misconduct on 
the Part of the Arbitrator, the Great Difference Between the 
Amount Awarded and the Actual Loss as Found Upon the Trial 
of the Court Upon Which the Award Was Held Invalid, Must 
Be Considered. Ross et al. vs. German Alliance Ins. Co. of 
INOW VOOM COR decccccene ve50c0n5050cner ctestaensendsceccene 238 

Where the Amount of the Loss as Found by the Court Upon the Trial 
Greatiy Exceeded the Amount Found by the Arbitrators, While 
Not Deemed Sufficient Preof of Prejudice on the Part of an 
Arbitrator, Is a Circumstance to Be Considered. Ross et al. vs. 
German Alliance Ins. Co. of New York (Kan.)........ 23¢ 

Stipulation in a Fire Policy, That the Interest of the Insured Be Un- 
conditional, a Recorded Chattel Mortgage on the Property at 
the Time Invalidated the Policy. Shoucair vs. No. _— & 
Merc. Ins. Co. of London, England (N. M.)....ceccecscecccsece 507 

Evidence Where Agent Had Authority to Reduce Amount “of Insur- 
ance Canceled One of the Policies So as to Effect the Reduc- 
tion. Stevenson vs. Sun Ins. Office (Cal.).......0.ceeceeeeeseees 628 

A Policy of Insurance Written Upon the Written ‘Application of the 
Insured, Insured Against Loss From Fire ‘‘A One-Story Frame 
Building.” The Terms of Both the Application and the Policy 
Made the Answers of Insured to the Questions in the Applica- 
tion His Warranties to the Following Questions: ‘‘Are You the 
Sole and Undisputed Owner of the Property to Be Insured?’ He 
Answered “Yes.’”” Insured Was the Sole and Absolute Owner of 
the Building Insured and Destroyed, but Owned Only an Un- 
divided Half of the Lot Which the Building Was on. Nance 


va,. COitlatomia Dire Tne Ca. GO dec cnsccccnes, cascuwarsvccecos 75% 
Statements by Insured That No Defalcation “Was Made will Not a. 
Him. Southerr Surety Co. vs. Tyler & Simpson Co. (Okla.). 80 


The Factg of This Case Are Held Insufficient to Have Authorized a 
Finding That the Forfeiture of the Plaintiff’s Policy, on Account 
of Nonpayment of Premium, Was Waived by the Insurer. 
Wallace vs. Metropolitan Life Ins. Co. (Ga.) ....csesesesecees 65¢@ 
Evidence in an Action on a Policy of Fire Insurance Held Insufficient 
to Show That the Insurer, Through an Independent Adjuster 
Had Made an Admission and Settlement of Liability. Moloney 
et al. ve. Germania Fire Ins. Co. (BMIGR.) + ..cccnccceccevcccccce 46: 
The Existence of Discrepancies Covered Up by False Entries or Other 
Bookkeeping Devices Will Not Avoid the New Bond if Due 
Diligence Was Used in Making the Examination. Title Guaranty 
& Surety Co. vs. Wm. Francis Nichols (Ariz.).........-.eeeee0- 11- 
In Equity, Partnership Property, and in Actual Possession of the 
Firm; the Individuals Holding Title Only for the Firm. Scott 
ot al. wa. Dizie Fire Ins. Co. CW. VE.) ccccccccccccccvccecccccece 103 
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A Fire Policy on a Building and Furniture Therein Is Void in Its En- 
tirety if Void_on Account of Prior Insurance on the Building. 
Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.). 

A Representation Is a Continuous Statement From the Time It Is 
Made During the Progress of the Negotiation and Down to the 
Time of the Completion of the Contract; So That Though the 
Representation Be True When Actually Made, Yet if by Some 
Change Intervening Between That Time and the Time of Com- 
pletion of the Contract, It Then Became Untrue. Carleton vs. 
Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.).........-e00% 
That Such Statements as That the Machine Was New When 
Purchased, and That It Had Cost $4,300, Both of Which Were 
False, Were Not Mere Representations, but Warranties the 
Falsity of Which Avoided the Policy. Miller vs. Commercial 
Union Assur. Co., Ltd. (Wash.) 

Clause Providing for Unconditional and Sole Ownership Is Violated 

hen Contract of Sale Has Been Made, Note Given for Purchase 
Price, and Vendee Is in Possession. Poimt Gratiot Sand & Gravel 
Co vs. Hartferd Fire Ins. Co. (N. Y.) 


MATTERS RELATING TO PERSONS INSURED. 


Answer Contained in a Written Application for Life Insurance Could 
Not Be Urged as False by Reason of an Oral Contract Made. 
Mutual Life Ins. Co. vs. Summers (Wyo.)....... 

Representations by an Applicant for Insurance That He Did “Not Use 
Any Malt Liquors, Wines or Spirits, and Had Never Used Malt 
or Spirituous Liquors to Excess, Are Material to the Risk as a 
Matter of Law. ones vs. Prudential Ins. Co. of America 


(Md. ) 

Applicant of Life Insurance’ Policy “Required to State Positively Facts 
Concerning Past History. Blenke vs. Citizens’ Life Ins. Co. (Ky.) 

Where a Policy Provided That If Before Its Date Insured Had Had 
Disease of the Kidneys, and Jvst Prior to Securing the Insurance, 
Insured Confined in a Hospital on Account of Kidney trouble, 
Policy Voided. Hoffman vs. Metropolitan Life Ins. Co. (N. Y.) 

Where Applicant for Reinstatement of Life Insurance Is Expected to 
Answer Questions Only to the Best of His Knowledge and Be- 
lief, Does Not Amount to a Warranty, but Is a Mere Rep- 
resentation. Cole vs. Mutual Life Ins. Co. of New York—In 
re Mutual Life Ins. Co. of New York (La.) eeseeseoceccccce 

Misrepresentation Without Actual Intent to Deceive, Is nea 
Mutual Life Ins. Co. of New York vs. Allen (Ala.) 

Where Insured Had Consulted a Physician Between the Time of 
Taking Out the Policy and Making Application for Its Rein- 
statement, Is Not a sufficient Defense, ithout Showing Intent 
to Deceive. Mutual Life Ins. Co. of New York vs. Allen (Ala.) 

Treatment by a Physician for What Was Regarded as a Common 
Temporary Ailment Did Not Constitute “Consultation” of a 
Physician Within a Statement in the Application for Rein- 
statement of Life Insurance. Cole vs. Mutual Life Ins. Co. of New 
York—In re Mutial Life Ins. Co. of New York (La.).........+ 

Statements Deemed Representations as to the Insured’s Prior Health 

fstory, in the Absence of Fraud, Made in the Application for 
the Policy, the Falsity Thereof Will Not Void the Policy. Peli- 
can vs. Mutual Life Ins. Co. of New York. (Mont.).......... 

Breach of Condition in a Life Policy, Does Not Render Policy Void, 
Uniess the Matter Misrepresented Actually Contributed to the 
_,. of the Insured. Frazier vs. ee Life Ins. Co. 

An Applicant for Life’ Insurance “in “Stating "Bis Fuil “Family History 
Stated That He Had Three Brothers and Two Sisters Living 
and a Brother, but No Sister, Dead. He Had Two Brothers 
of the Whole Blood and Five Brothers of the Half Blood Living. 
and a Brother of the Whole Blood Dead, and Two Sisters of the 
Whole Blood Living and One Sister of the Half Blood Dead. 
Substantially False. Kansas City Life —_ Co. vs. Blackstone 


(Tex. ) 

A Statement in His Application That Insured’s Place of “Birth ‘and 
Residence Was a Designated Town Is Not Substantially True 
Where He Was Born and Resided About Seven Miles Therefrom, 
and, Where the Statement Is a Warranty, Insurer May Forfeit 
the Policy Without Reference to the Materiality of the State- 
ment. Kansas City Life Ins. o. vs. Blackstone (Tex.) 

A Statement by an Applicant for Life Insurance That He Had Never 
Been Engaged in or Connected With the Manufacturing or Sale 
of Malt or Spiritous Liquors Is Substantially False Where 
When a Boy Fifteen or Sixteen Years Old He Worked at a Still 
Used by His Father in Manufacturing Intoxicating Liquor, and, 
When the Statement Is a Warranty, the Insurer May Forfeit 
the Policy. Kansas City Life Ins. Co. vs. Blackstone (Tex.).. 

Providing That No Misrepresentation in Procuring a Policy Shall Be 
Deemed Material or Render the Policy Void, Uniess the Matter 
Misrepresented Contributed to the Death of Insured. Benson vs. 
Metropolitan Life Ins. Co. (Mo.) 

The Statements Were the Statements of the vey, and Not the 
Statements of the Insured, Who It Appears as Not Present at 
the Time the Policy Was Prepared and Executed. Wyss-Thal- 
man et al. vs. Maryland Casualty Co. of Baltimore (Pa.) 

If an Applicant for Insurance Warrants the Truth of Answers Made 
by Him as to His Health, and They Are Untrue as to Some 
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Disease Material to the Risk It Is a Breach of Warranty, 


Whether He Knew That They Were Untrue or Not. ee 


Annuity Ass’n vs. McCall (Ark.) 

Tliness Relates to Matters Which Have a Sensible Appreciable Form, 
and Applies Ordinarily to Matters of a Substantial eetaraipiynpe 
Poole vs. Grand Circle, Women of Woodcraft (Cal.) 

Statute Providing That No Misrepresentations Made in Obtaining ‘a 

Life Policy Shall Be Deemed Material Unless the Matter Mis- 
represented Actually Contributed to the Contingency on Which 
the Policy Has Become Due. Welsh vs. Metropolitan Life Ins. Co. 
of N. Y. (Mo.) 
Health Policy Stipulating That Insured Has Not Consulted a 
Physician Within Five Years Is Not Established by the Certifi- 
cate of a Physician, Attached to an Application by Insured to 
the Board of Education of a City for Leave of Absence With 
Pay, in the Absence of Evidence That the Plaintiff Consulted 
Him for the Purpose of Being Treated by Him as a Physician, 
Established No Violation o: Warranty P. Smith vs. Travelers’ 
Ins. Co. (N. _Y.) 

A Warranty in a Health Policy, Stipulating That Insured Has" ‘Not 
Been, Disabled and Has Not Received Medical Attention Within 
Five Years, Must Be Construed in the Light of the Purpose of 
the Warranty to Convey to Insurer Knowledge of All Serious 
Disabilities From Which the Applicant for Insurance Has Suf- 
fered During the Past Five Years. Smith vs. Travelers’ Ins. 
Co. (N. Y.) ee 

A Representation Is Material When Knowledge of the Truth as to 
the Fact Misstated Might Reasonably Influence the Company in 
Determining Whether or Not to Enter Into the Contract as 
Made. Goff et al. vs. Mutual Life Ins. Co. of N. Y. (La.)... 

Though the Answer of an Action on a Life Policy Charges Misrep- 
resentation in the Application by Insured Alone, and Not by 
Plaintiff, the Beneficiary, Yet He Having Known of Her Fatal 
Malady and Concealed It While Participating in Procuring the 
Insurance for His Own Benefit, May Not Say She Was Ignorant 
of the Imposition or That He Did Not Inform Her of. Her Condi- 


+1304 


1257 


-1415 


tion, That She Might Speak the Truth in Her Application. 
17 


Gamble vs. Metropolitan Life Ins. Co. 

The Holder of a Naked Legal Title to Property, Without Any 
ficial Use or Interest Therein, Has Not the Unconditional and 
Sole Ownership, Within the Meaning of This and Similar Pro- 
visions of Policies Providing That the Entire Policy Shall Be 
Void if the Interest of the Insured Be Other Than Unconditional 
and Sole Ownership of the Property Insured. Des Moines Ins. 
Co. of Des Moines, Iowa, vs. Moon (Okla.) 

An Employer’s Indemnity Bond, Insuring a Bank Against Loss by the 
Infidelity of Its Cashier, Is Enforceable Where the Bank, in 
Making the Statement on Which the Bond Was Issued and Re- 
newed, Used All the Information It Had Bearing on the Sub- 
jects Inquired About, and Believed in Good Faith, What It Said, 
and Used Proper Care to Acquaint Itself With the Facts. Em- 


ployers’ Liability Assur. Corp. vs. Stanley Deposit Bank (Ky.).1901 


Where a Life Policy Provides That It Shall Be Void if the Insured 
Has Been Attended by a Physician for Any ‘Serious Disease or 
Complaint’, Such Disease Must Be One Entailing Permanent or 
Material Impairment of Health. Metropolitan Life Ins. Co. vs. 
Little (Ky.) 

Where an Applicant for Life Insurance Willfully Conceals From 
Insurer the «act of a Previous Illness, Such Concealment Will 
Avoid the Policy if the Disease Was of Such a Character as to 


Enhance the Risk. A®tna Life Ins. Co. vs. Conway (Ga.)....1802 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Conditions Subsequent. 


(A) GROUNDS IN GENERAL. 


Breach of Iron Safe Clause, Voids Entire Policy. Joffe & Mankowitz 
vs. Niagara Ins. Co. (Md.) 

Where a Premium on a Life Insurance Policy Is by the Contract 
Subject to a Deduction Equal in Amount to a Dividend to Which 
the Insured Is Entitled It Is the Duty of the Company to Give 
Him Notice of Such Amount a Reasonable Time Before the 
Premium Is Due and Failure to Give Such Notice Is a Waiver 
of the Right to Declare a Forfeiture for Nonpayment. Reed vs. 
Bankers’ Reserve Life Ins. Co. (Wash. ) 

Where a Policy of Insurance Contains a Clause Which Works a For- 
feiture on Failure to Pay Assessments Made to Meet Losses Within 
Thirty Days After Notice Unless There Is Something to Show 
a Contrary Intent, It Will Be Construed to Require Actual Notice; 
and the Mailing of a Notice Which Is Never Received Will Not 
Work That Result. Puryear vs. Farmers’ Mut. Ins. Ass’n. (Ga.) 

There Could Be No Breach of a Clause of an Insurance Policy Re- 
quiring That an Inventory Be Made Within Thirty Days, Un- 
til the Expiration of Such Thirty Days. Royal Ins. Co. vs. W. 
P. Wright & Co. (Tex.) 
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MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


“Vacancy” Defined. Kampen vs. Farmers’ Mut. Fire Ins. Co. (Minn.) 

Iron Safe Clause; Store Closed For Lunch Hour, Is Not “Open for 
pee Within Clause. Joffe & Mankowitz vs. Niagara Ins. 
0. 

“Occupancy”, Defined. Walton vs. * Phoenix Ins. Co. (Mo.)..... 

The Word “Interest” as Used in a Fire Policy Relating to Change of 
Interest in the Property Insured, Does Not Mean Full Title. 
Pomeroy vs. Aitna Ins. Co. (Kan.).. se cubiesk« 

Change of Title Not Fully Performed, ‘Where “the Hazard. ‘From Fire 
Has Not Been Increased, the Right to Recover on the Contract 
“. ee Is Not Forfeited. aieervapied vs. —— Ins. Co. 

Sone the Books Within the Meaning’ ofa “Warranty | in ‘an Insurance 
Policy, Need Only Be Such as Will Show to a Man of Ordinary 
Intelligence, the Items to Be Recorded, and That Such Books 
Should Not Be Exposed in Any Way to Fire. Shawnee Fire 
Ins. Co. vs. Thompson & Rowell et al. (Okla.)......... 

Failure to Keep Books Specifying Grades of Cotton Insured, Vitiated 
—— Royal Exchange Assur. of London, Eng. vs. Rosborough 

‘ex. 

Where Nonresident Broker Negotiated Two Policies, and Upon "Notice 
That One of Them Would Be Canceled, Substituted a Policy to 
Take the Place of the Canceled One, the Canceled Policy Be- 
came Ineffective Upon Negotiation of the Second Policy. Bene- 
dict et al. vs. Security Ins. Co. (N. Y. coe 

Where There Is a Provision in a Fire Policy ‘Against Other Insurance, 
Violation of Such Stipulation, Forfeits the Policy. Dumphy et 
al. vs. Commercial Union Assur. Co., Ltd., of London (Tex.).... 

Where a Policy of Insurance Contains a Clause Which Works a For- 
feiture on Failure to Pay Assessments Made to Meet Losses Within 
Thirty Days After Notice Unless There Is Something to Show 
a Contrary Intent, It Will Be Construed to Require Actual Notice; 
and the Mailing of a Notice Which Is Never Received Will Not 
Work That Result. Puryear vs. Farmers’ Mut. Ins. Ass’n. prowl 

Knights of Maccabees of the World vs. Hunter (Tex.) ... 

A Fire Policy on a Stock of Merchandise for a Specified Sum, and on 
Store and Furniture and Fixtures for a Specified Sum Which 
Stipulates That the Entire Policy Shall Be Void if the Subject 
of Insurance Be Incumbered by Chattel Mortgage; Is Not In- 
validated as to the Insurance on the Furniture and Fixtures, by 
the Execution of a Chattel Mortgage on the “Stock of Merchan- 
dise.”” Spring Garden Ins. Co. of Phila. vs. Brown (Tex.) 

A Covenant in a Policy Issued to a Corporation Conducting a Tobacco 
Warehouse Covering the Tobacco Therein Which Required the In- 
sured to Keep ‘‘a Complete Itemized Inventory of Stock on Hand, 
Showing Grades and Brands,” Did Not Require Such Inventory 
to Contain a Statement of Values Which Were Readily Ascer- 
tainable From the Statement of Grades and Brands. Kline Bros. 
& Co. vs. Royal Ins. Co. (N. 

In an Action on a Policy, Evidence Held to Show a Substantial Perfor- 
mance of the Clause Requiring an Inventory and a Complete Set 
of Books Showing the Business to Be Kept in an Iron Safe, 
Though the Books Were Not as Full and Complete as They 
Might Have Been. Queen Ins. Co. of America vs. Vines (Ala.) 

A Statement in an Application for an Employer’s Indemnity Bond to 
Insure a Bank Against Loss by Fraud of Its Cashier, That He 
Would Account Twice a Year to a United States Bank Examiner 
and Four Times to the Board of Directors, and Exact Com- 
pliance Therewith Is Not Essential to Bind Insurer Issuing a 


Bond on the Application. United States Fidelity & Conran 


Co. vs. Citizens’ Nat. Bank of Monticello (Ky.) 

At the Time of Bankruptcy Adjudication, the Bankrupt Owned a 
Building on Which Were Fire Policies Having Several Years 
to Run, Which Contained a Provision That They Should Be 
Void if Any Change Occurred in the Title Interest, Other Than 
by Death of the Insured. The Appointment of Receiver Vesting 
Title in Him Had Been Noted on Policies at the Request of 
a Mortgagee, but No Such Change Was Made When the Trustee 
Elected. Held, That the Policies Were Void as to the Trustee. 
In re M. I. Hibbler Mach. Supply Co. (N. S| 

An Iron Safe Clause. Requiring Itemized Inventories, Presenting a 
Complete Record of Business Transacted Is Valid, and Is Essen- 
tial to a Recovery. It Is Not Essential That a Noncompliance 
Was With Intent of Insured to Perpetrate a Fraud, but a Fail- 
ure to Reasonably Comply Defeats a Recovery. Scottish Union 
& Nat. Ins. Co. vs. Virginia Shirt Co. (Va.) 

Action on Two Fire Insurance Policies Issued by Defendant Company 
Covering Plaintiff's Banking Building ana Its Contents. Such 
Policies Were Issued by One T., Who Was Both Plaintiff’s Cashier 
and Defendant's Local ‘Agent. These Policies Had the Usual 
Stipulation to the Effect That the Policies Shall Be Void if Ad- 
ditional Insurance Is Effected on the Property, Without Consent 
Thereto Being Indorsed on the Policy. Policy Held Void. 
First Nat. Bank of Nome vs. German Amer. Ins. Co. (N. D.). 

The Act of the Parties in Leaving the Blank Unfilled Is Not to Be 
Construed as Giving the Plaintiff the Privilege of Unlimited Ad- 
ditional Insurance. Fountain vs. Standard Fire Ins. Co. (Iowa) 
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Assent to the Retention and Deposit in Bank, by a Purchaser of Prop- 
erty of an Employer, of Part of the Price to Await the Out- 
come of an Appeal by the Employer From a Judgment for 
Damages for the Death of an Employee, in Which a Sufficient 
Appeal Bond Had Been Filed, Did Not Violate a Policy of Em- 
5 Liability. Mears Mining Co. vs. Maryland ee Co. 
(Mo. 

A Form of Insurance Policy Adopted and Promulgated by * Statutory 
Authority for General Use Throughout the State. It Would Be 
Narrow and Unjustly Technical to Hold That the Form of Words 
Adopted for Such a Policy Is Inelastic and Must Have Exact 
and Definite Meaning by Strict Construction. Zeitler vs. Con- 
cordia Fire Ins. Co. (Mich.) 


1 
A Fire Policy Made Payable to an Estate Wii: Be Construed as Hav- 


ing Been Made to Protect the Property From Fire While in the 

ee Hands. Zeitler vs. Concordia Fire Ins. Co. 

(Mic coccce 
Property Belonged to M.’ 's Heirs Subject to Her Debts, and Was Bein 
Administered Under the Direction of the Probate Court. Hel 

‘hat the Execution of the Contract of Sale Did Not Forfeit 


1060 


the Policy. Zeitler vs. Concordia Fire Ins. Co. ge 


A Mortgagee Accepted the Assignment of a Policy, Subject to 
of thé Terms and Conditions and Subject Especially to the '— 
ditions That the Policy Would Be Void if Foreclosure Proceedings 
Were Commenced. They Were Commenced With the Knowl- 
edge of the Insured, and Policies Held Void. Algase Co. et al. 


vs. Corp. of Royal Exchange Assur. of London, England (Wash.) 1080 


Safe Clause.” The Purpose of the Clause in a Fire Policy That 
Insured Shall Keep a Set of Books Showing a Complete Record 
of Business Transacted, and Include in the Books a Complete 
Record of All the Property Which Shall Go Into the Premises 
and Be Added to the Stock, and of the Property Taken From 


the Stock in Store. Teutonia Ins. Co. vs. Tobias (Tex.)...... 1086 


A Fire Policy Stipulated That It Shall Be Void if Insured “Now Has 
or Shall Hereafter Make Any Other Insurance Without the As- 
sent of the Company,” Is Invalidated by the Act of Insured in 
Procuring, After the Date of His Application, Other Insurance 
Without the Knowledge of Insurer or Any of Its Officers or 
—* Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. Co. 


The Policy of Insurance Is the Standard Policy, and the Question Is 
Whether at the Time of the Fire the Premises Were Vacant or Un- 
occupied. The Reasonable Meaning to Be Given to This Provision 
Seems to Be That a House Does Not Become Vacant or Unoc- 
cupied So Long as There Are Persons Living in the House for 
Some Portion of Each Day. Seubert vs. Fidelity-Phenix Ins. 
Co. of N. ¥Y. (S. D.) 

The Interest of the Owner Is in No Way Changed by the Appointment of 
a Receiver. The Legal Title and Possession Is Held by Him 
for the Owner and the Property Is to Be Administered Under 


German Ins. Co. et al. (N. C.) 

A Receiver in Bankruptcy Is a Mere Custodian and Has No Title to 
the Property of the Bankrupt. Marcello vs. Concordia Fire Ins. 
Co. (Pa.) 

A Covenant in a Fire Policy Upon Failure of Insured to Take an 
Inventory Within Thirty Days and to Take a Yearly Inventory 
Is Reasonable. In the Language of the Court Was That the 
Plaintiff Had Been in Business Such a Short Time That the In- 
voices of the Goods First Bought by Him Constituted in Effect 
an Itemized seid of His Stock. Day vs. Home Ins. Co. 
(Ala.) 

An Insured Who Breaches ‘the “Iron-Safe Clause” of an Insurance 
Policy Cannot Recover for Loss of Merchandise Insured, Unless 
the Insurer Waives the Breach. Where the Insured Failed to 
Produce the Books of His Business Covering a Period of a Month 
and a Half, and a Subsequent Ledger Showed Merely the Foot- 
ings of the Ledger Kept During Such Period, There Was No 
Substantial Compliance With the Iron-Safe Clause of the Policy. 
Chamberlain vs. Shawnee Fire Ins. Co. (Ala.) 

Plaintiffs Kept a Book Showing Their Purchases, Another Showing 
Their Cash Sales, and a Third Showing Their Credit Sales, Those 
Books Were Produced and Delivered to Defendant When Called 
for, From Which the Adjusters Are Able Without Difficulty 
to Arrive at the Loss, Sufficiently Meets the Requirements of the 
TIron-Safe Clause. J. B. Clark & Son vs. Franklin Ins. Co. 
et al. (La.) 

The Statutes of This State Provide That, in All Actions Against Any 
Fire Insurance Company on Account of Loss Under Policies, 
“Proof of a Substantial Compliance With the Terms, Conditions, 
and Warranties of Such Policy, Upon the Part of the Assured, 


the Orders of the Court. Southern Pants Co. vs. Rochester 
1 


Iron Safe Clause. Springfield F. & M. Ins. Co. vs. Halsey (Okla.)....17 


Shall Be Deemed Sufficient.”” Planters’ Fire Ins. Co. vs. Nichols 
(Ark.) 

Where One Having a Lien on Property Procured Additional Insurance 
Thereon Without Any Authority From the Owner, Who Had 
Procured Other Insurance, the Policy Procured by the Owner 
Was Not Void. Ginners’ Mut. Underwriters of San Angelo, Tex. 
et al. vs. Wiley & House (Tex.) 


(35) 





Topical Index. 


An Application by a Bank for Fidelity Insurance Against Loss by the 
Fraud of the Cashier of the Bank That Monthly the Directors 
Would by an Examination of the Books Ascertain the Correct- 
ness of His Accounts Are Representations, and Not Warranties. 
Plaintiff’s Right of Recovery Was Based on Whether or Not It 
Made the Representations in Good Faith, and Attempted in 
Good Faith to Carry Them Out. United States Fidelity & Guar- 
anty Co. vs.Foster Deposit Bank (Ky.) oie 

The Stipulation in a Fire Policy, That It Should Become Void if “the 
House Should Be Vacant or Unoccupied During the Term of the 
Insurance Is One Which the Parties May Lawfully Make. Pat- 
terson vs. American Ins. Co. of Newark (Mo.) 

The Words “Vacant” and ‘“Unoccupied,”” When Used in a Policy “of 
Insurance With the Idea That the Insurer Was Stipulating 
Against an Increase of the Risk From the Absence of Persons 
From the Premises Insured, Must Be Regarded as Interchange- 
able and Equivalent in Meaning That When No One Lives in the 
House It Is Both Vacant and Unoccupied. Brashears et al. 
Perry Co. Farmers’ Protective Ins. Co. (Ind.) 

If the Fire Which Destroyed the Property Was Caused by the In- 
sured’s Failure, to Comply With the Policy Clause Restricting 
the Use of Kerosene Oil on the Premises They Should Find for 
the Insurance Company. Phenix Ins. Co. of Hartford vs. 
Fleenor (Ark.) 

Fire Insurance Policies Provided That They Should Be Void if the 
Insured’s Interest Were Other Than Unconditional Ownership. 
The Insurer Consented That the Interest of the Insured in the 
Property Covered Should Be Assigned to W. Held That an As- 
signment to W. in Trust for a Bank to Whom the Insured Was 
Indebted Rendered the Policy Void. Smith vs. Retail Merchants’ 
Fire Ins. Co. (S. D.) 

The Lien in This Case Could Have Been Regarded as an Incumbrance, 
but No Provision Was Made Against Incumbrances, and It Did 
Not Affect the Title of the Insured. Phoenix Ins. Co. of Hart- 
ford vs. Fleenor (Ark.) 


Within the Terms of a Fire Policy Requiring Insured to Take a 
Complete Itemized Inventory of Stock on Hand at Least Once a 
Year, Since the Property Was Insured at the Place Named in 
the Policy, and It Was Only Such Property as Was Located 
at That Place, That Was Covered by the Insurance. Phenix 
Ins. Co. vs. Dorsey et al. (Miss.) ax 
Action on an Insurance Policy Where the Company Defends on the 
Ground That the Provisions Known as the “Iron Safe” and 
“Inventory Clauses’”’ Have Been Violated by a Failure to Keep 
Such Books and Inventory in a Fireproof Safe, and the Record 
Shows a Substantial Compliance With Such Provisions. Held 
Such Substantial Compliance Is Sufficient to Entitle Plaintiff 
to Recovery. Home Ins. Co. of N. Y. vs. Ballard (Okla.) 

A Provision of Fire Policy That It Should Be Void if Insured Pro- 
cured Any Other Contract of Insurance on the Property Covered 
by the Policy Did Not Ipso Facto Make the Policy Void by the 
Issuance of a Second Policy in Another Company, Since the Com- 
pany Had a Right to Waive the Provisions and Continue the 
Policy. Southern Nat. Ins. Co. of Austin vs. Barr (Tex.) 

A Stipulation in a Fire Policy That It Shall Be Void if, With the 
Knowledge of Insured, Foreclosure Proceedings Be Commenced 
or Notice Given of a Sale of Any Property Covered by His 
Policy by Virtue of Any Mortgage, a Valid. Liverpool & London 
& Globe Ins. Co. vs. Lavine (Ala.) 

A Stipulation in a Fire Policy, That It Shall Be Void if the Risk Be 
Increased by Any Means Within. the Knowledge of Insured, Re- 
fers Only to Any Physical Condition Making the Risk More 
Hazardous, Due to Acts Within the Control of the Assured. 
Liverpool & London & Globe Ins. Co. vs. Lavine (Ala.) 

Breach of Provision in Policy for Keeping Inventory Showing Grades 
and Brands, to Be Kept With Books in Fireproof Safe, Pre- 
vents Recovery. Royal Ins. Co., Ltd. vs. Kline Bros.—London & 
Lancashire Fire Ins. Co. vs. Same (N. Y.) 

If Jury Believed Burglary Occurred as Claimed, but Were Unable to 
Determine Loss From Books of Account, Verdict Must Be for 
Defendant in View of Stipulation in Policy. Wolowitch vs. 
Nat. Surety Co. (N. Y.) 

The Giving of a Mortgage Effects Such a Change of Title and Interest 
of the Assured as Avoids the Policy, When Not Assented to 
by the Assured in the Manner Prescribed by the Policy. Wat- 
son et al. vs. No. Carolina Home Ins. Co. (N. C.) 

The Indemnity Bond Did Not Require the Plaintiff to Notify the De- 
fendant of Matters of Which It Had Knowledge and Also of 
Matters of Which It Might Have Had Knowledge Had Its Of- 
ficers Made a Critical Examination of Its Books From Time 
to Time. First Nat’l Bank of Crandon vs. U. S. Fidelity 
Guaranty Co. of Baltimore (Wis.) 


ASSIGNMENT OF POLICY. 


A Provision of Life Insurance Policy, Giving the Insured a Month of 
Grace for Payment of Each Annual Premium, After It Becomes 
Due by the Ter. s of the Policy, Does Not Apply to Notes Given 
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for a Pastdue P-emium. Reed vs. Bankers’ Reserve Life Ins. Co. 
( Wash.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENT. 


Where Premium on Policy Not Paid at the Expiration of the Days of 
Grace, Same is Void. Tigg vs. Register Life & Annuity Ins. Co. 
of Iowa. (Tan) wccces 

The Nonforfeiture Law (Rev. St. 1889 § 5850) Nut Applicable to Insur- 
ance on Assessment Plan. Moran vs. Franklin Life Ins. Co. (Mo.) 

Where a Policy Providing for Annual Premium Payments Was Issued 
Sept. 23, 1907 With a Provision That Premium Should Be Paid 
Before Noon on the 7th Day of August, Each and Every Year 
With an Allowance of Thirty Days of Grace, the Second Pre- 
mium Not Having Been Paid on September 7, 1908 Nor Before 
Insured’s Death on Oct. 22d Following the Policy Lapsed. 
vs. Register Life & Annuity Ins. Co. of Iowa (lIa.) 

Nonpayment of Note at Maturity on Premium, Voids Policy. Sexton 
vs. Greensboro Life Ins. Co. (N. C.) 

Where Policy Provided That if Assessments Be Not Paid Within 
Thirty Days After the Levy of an Assessment, the Policy 
Should Be Null and Void, the Policy Became Ipso Facto Void 
Upon Nonpayment Within That Time and Not Merely Voidable, 
So That the Company Could Not Maintain an Action to Recover 
the Assessment. Mutual Fire Co. of Portland vs. Maple (Ore.) 

Where a Policy of Insurance Contains a Clause Which Works a For- 
feiture on Failure to Pay Assessments Made to Meet Losses Within 
Thirty Days After Notice Unless There Is Something to Show 
a Contrary Intent, It Will Be Construed to Require Actual Notice; 
and the Mailing of a Notice Which Is Never Received Will Not 
Work That Result. Puryear vs. Farmers’ Mut. Ins. Ass’n. (Ga.) 

A Policy Issued While Laws 1877, c. 321, Required Notice of the Matur- 
ity of Premiums to Authorize an Insurer to Forfeit a Policy for 
Nonpayment of Premiums, Subject to the Statute There Can Be 
No Forfeiture of Policy for Nonpayment of Premiums Where In- 
surer Does Not Give Notice. Adam vs. Manhattan Life Ins. 
Co. of New York (N. Y.)........- e 


That the Contract Contained in Such Policy. and in This Application 
Shall Be Construed According to the Laws of the State of New 
York the Place of Said Contract Being Agreed to Be the 
Home Office of Said Company in the City of New York. The 
Notice Must Relate to Something Outside of the Loan Agree- 
ment, and It Is a Fair Inference That It Was the Notice Pro- 
vided by the New York Law That Was Referred to. 

N. Y. Life Ins. Co. (Okla.). 

A Certificate Issued to a Member Stipulating That on His Failure 
to Make Any Payment to the Association at Maturity, His Guar- 
anty Deposit and Other Payments Should Be Forfeited. Held 
That the Guaranty Deposit Could Not Be Used for the Pay- 
ment of Delinquent Assessments. Hoover vs. Bankers’ Life 
Ass’n (Iowa) ees 

As an Insurer Agreed to Look Solely to the Broker for the Payment 
of the Premium, the Nonpayment of the Premium Did Not Affect 
the Insured’s Right of Recovery; Hanover Fire Ins. 

Turner (Tex.) 

Held That the Statutes Are Declaratory of the Public Policy of the 
State in Reference to the Rights of a Foreign Insurance Com- 
pany to Do Business Therein, and as Such Corporation Can Only 
Contract Within the Limitation Prescribed by the Statutes Any 
Stipulation in Their Contracts Which Are Contrary to the Regu- 
lations Provided Are Void. Statutes Which Provide That No 
Policy of Insurance on Life Used by Any Life Insurance Company 
Authorized to Do Business in the State Shall After the Pay- 
ment of Three Annual Premiums Be Forfeited or Become Void 
by Reason of Nonpayment of Premiums, and Providing Rules 
of Computation Which, Shall Apply in Such Cases, Do Not 
Express Any Intention to Make Its Provisions Applicable to Resi- 
dents of the State Alone. Head vs. New York Life Ins. Co. 


(Mo.) 

Conceding ‘That the Demand of Interest, “After It Became Due, 
stituted a Waiver of the Prescribed Forfeiture for Nonpayment 
Thereof, Such Demand Did Not Prevent Defendant From 
Thereafter Canceling the Policy for Nonpayment of the Principal 
Debt in Accordance With the Terms of the Policy and As- 
signment. Salig et al. vs. United States Life Ins. Co. (Pa.)... 

The Nonforfeiture Law (Rev. St. 1889, 5856) Not Applicable to Insur- 
ance on Assessment Plan. Moran vs. Franklin Life Ins, 


Where Insured Notified That the Annual Payment Due and that 
Dividend Would Be Applied Either to the Payment of Premium 
for Succeeding Year or Convertible Into Paid-up Insurance, and 
Where Amount of Dividend Not Sufficient for Quarterly Premium 
and Death of Insured Occurred Before Premium Paid. No. 
Recovery. Ferry vs. State Mut. Life Ins. Co. of Rome, Ga. (8S. C.) 

Cashier ot Local Office Not Authorized to Extend Time of Payment of 
Premium Beyond Days of Grace. New York Life Ins. Co. vs. 
O’Dom (Miss.) 

Where, Under the Terms of a Policy of Life Insurance, Premiums Are 
Made Payable at the Home Office, It May, Upon Notice to a 
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Policyholder, Discontinue a Custom of Sending an Agent to the 
Place of Business of the Insured to Collect the Premiums. 
Wallace vs. Metropolitan Life Ins. Co. (Ga.) 
A Provision in a Contract of Insurance That Provides Thai 
a Note Given for a Premium Is Not Paid When Due That the 
Failure to Pay Shall Work a Forfeiture of the Contract Is a 
Valid One. Travelers’ Fire Ins Co. of Pine Blufi, Ark., et al. 
vs. Mercer (Okla.) 
Notice to Insured Is Necessary Befo.e a Forfeiture Can Be Declared. 
Travelers’ Fire Ins. Co. of Pine Bluff, Ark., et al. vs. Mercer 


ject to Discontinuance and Forfeiture for Nonpayment of Any 
of the Stipulated Premiums, a Tender of the Premium Due 
Under Its Terms After a Wrongful Raise of Rates Was Suf- 
ficient. Knott et al. vs. Security Mut. Life Ins. Co. (Mo.).... 

The Law Made Operation of the Forfeiture Clause Dependable Upon 
Notice of a Particular Character. Therefore, if Any Fact Re- 
quired to Be Stated Was Omitted From the Notice, There Was 
No Default. Breakstone vs. Appleton Mut. Fire Ins. Co. (Wis.) 1048 

One of the Essentials of an Efficient Notice Is a Statement of the 
Amount of the Assessment, Not the Amount of Losses to 
Be Provided for, Nor the Rate of Assessment; but the Gross 
Amount Levied Upon the Particular Class of Policies Subject to 
Assessment. Breakstone vs. Appleton Mut. Fire Ins. Co. (Wis.) 1048 

An Accident Insurance Company Received From Its Collector the 
Amount of Premium Money Due From a Member for the Re- 
newal of Monthly Insurance. It Appears That the Collector 
Pursuant to an Agreement With the Member Furnished the 
Money on the Pay Day, Placed It in a Separate Fund With That 
Collected From Other Members and Remitted the Whole Amount 
at the Usual Time. The Company Having Heard of the Death 
of the Insured Before the Receipt of the Money From the Col- 
lectur Retained the Premiums of All Except the Deceased Mem- 
ber, Which It Attempted to Return to the Collector by Check. 
Held That It Was Immaterial Who Furnished the Money, and 
Under These Facts the Insurance Was in Full Force at Time 
of the Death of the Insured. Redman vs. Fidelity Acc. Ins. 
Co. (Neb.).......+ 1 

Statute Requires That Every Insurance Policy Shall Contain a Pro- 
vision Giving the Insured One Month’s Grace for the Payment 
of Every Premium After the First Year and the Policy Which 
Conformed to This Statute, Not Entitling the Insured to Two 
Periods of Grace. Schmedding vs. Northern Assur. Co. (Mich.)1308 

The Extension of the Time of Payment Does Not Do Away With the 
Provision Terminating the Policy if the Premium Is Not Paid 
According to the Contract Between the Parties. Citizens’ Nat. 
Life Ins. Co. et al. vs. Morris (Ark.) 

Where Insured After Giving the Insurer an Order Upon His Master 
to Deduct the Amount of the Premium From His Wages, Drew 
the Full Amount of His Wages Before Any Deduction Had Been 
Made and Then Left the Service of His Master, the Default Bars 
Any Recovery. Pride vs. Continental Casualty Co. (Wash.)....16TL 

Before Company Can Declare a Forfeiture for Nonpayment of Dues, 
It Must Account for and Apply Money Belonging to the Assured 
in Its Possession or Under Its Control. Ibs vs. Hartford Life 
Ins. Co. (Minn.) 1 

A Custom on the Part of a Life Insurance Company, Under Which 
Its Policyholders Allowed Thirty Days After the Maturity of the 
Premiums Within Which to Pay Them, Does Not Require the 
Company to Accept a Premium After the Expiration of Such 
Period. Wallace vs. Metropolitan Life Ins. Co. (Ga.) 

Where Due Notice Given to Insured That Premiums Fall Due on Certain 
Date and That Days of Grace Expire on Certain Date, Part 
Payment of Same Did Not Extend Time. Stewart vs. Home Life 
Ins. Co. (N. Y.) 

The Silence of Assured and His Failure to Tender Subsequent Legal 
Assessments, After He Failed to Pay an Illegal Assessment 
and After the Insurance Company Declared His Insurance For- 
feited Was Not an Abandonment of His Rights. Johnson vs. 
Hartford Life IMs. CO. (BO). cccccccvece 14 

Members Who Submit to Unlawful Exactions Are Not Entitled to Any 
Special Consideration on Account of Such Complaisance. The 
Silence of Assured and His Failure to Tender Subsequent Legal 
Assessment, After He Failed to Pay an Illegal Assessment and 
After the Assessment Life Insurance Company Declared His In- 
surance Forfeited, Was Not an Abandonment of His Rights. 
Wayland vs. Western Life Indemnity Co. (Mo.) 1 

No Forfeiture of Membership in an Assessment Life Insurance Com- 
pany Arises From Omission to Pay an Illegal Assessment. 
Held, That the Silence of the Assured, Coupled With a Failure to 
Pay or Tender Payment of Subsequent Legal Assessments, 
Was Not an Abandonment of His Rights. Wayland vs. Western 
Life Indemnity Co. (Mo.) 1 

Held That Having Used Due Diligence in Attempting to Pay the Note 
at the Place Selected by the Insurance Company, and the Day 
Not Having Expired When the Property Burned, the Liability 
of the Insurance Company Upon the Policy Continued in Force. 
Crites vs. Capital Fire Ins. Co. of Lincoln (Neb.) 
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(8) Where Life Policy Contained Clause That During the First Year From 
Its Date It Should be a Policy of Term Insurance, and That if the 
Second Year’s Premium be Then Paid, the Policy Should Become 
a Limited Payment Life Policy. Death of Insured Before Pay- 
ment of Second Year’s Premium Lapsed Policy. Tigg vs. Register 
se @& Apmlts Tee Ca of TROR GE). cv covncticecctsececeanseas Lily 
Laws N. Y. 1879 c. 347 Sec. 2, Providing for the Payment of Reserve 
Upon “Endowment” Policies, Does Not Apply to the Twenty Year 
Distribution Policies. Mutual Life Ins. Co. of New York vs. 
GRANTOR CRUE) ccccdcasaseacectccdancssccenecesegecstéscnsenads 325 
Where Insured Entitled to a Paid-Up Life Policy on Default in Paying 
Premiums, No Particular Form Necessary. Equitable Life Assur. 
Society of United States vs. Amos et al. (KY.).......eseseeeeees ‘ 
Where Insured After Paying Prei..iums for 26 Years, Wrote to Insurer 
That He Would Pay no Further Premiums and Asked What 
Amount of Paid-up Insurance Would be Given, There Was Suffi- 
cient Demand for a Paid-up Policy. Equitable Life Assur. 
Society of United States vs. Amos et al. (KY.). .....cseeseeeess ‘ 
That Though the Demand on Paid-up Policy Must be Made Within 
Three Months After Default in Paying Premiums, the Demand 
May Be Made Within Five Years From the Time It Accrued. 
ee Life Assur. Society of United States vs. Amos et al. 
CPP eccctem Coven cen.02 Ceennues, 6cenewer 4b006 “weaned = “ese 
When an Insured Surrenders Original Policy and Has Issued in Lieu 
Thereof Another Policy for a New Consideration Without Com- 
plaint, His Representatives Are Estopped to Deny the Validity 
of Such Transaction. Christensen vs. N. Y. Life Ins. Co. (Mo.) 300 
Where the Net Reserve Is Used in Payment for a Debt on a Policy, and 
the Balance Coming Due to the Insured Including Dividends 
Did Not Extend the Insurance to His Death, Tnere Can Be No 
Recovery Under the Policy. Mutual Benefit Life Ins. Co. vs. 
BET BEEP EMG dcccdcccsacc Vogescenudscaeeun 605e800ee0ne8 - 209 
A Statute Is Without Influence on a Contract of Insurance Issued 
Prior to Its Enactment, Unless Otherwise Specially Provided 
for. Christensen vs. N. Y. Life Ins. Co. (MO.).......sseceeee - 200 
There Being No Forfeiture Clause in the Policy, Its Provisions, Ailow- 
ing Options to the Insured, on Default of Payment of Premium, 
Did Not Bind Insured. Haas vs. Mutual Life Ins. Co. of N. Y. 
CA Pec cncands, Sade btunecagest,.couatesbenencs seeebekeseansaes 833 
When Insured Died, the Insurer Had in Its Possession an Accumulated 
Reserve on His Policy Sufficient to Pay the Premium for More 
Than Three Years and Until After His Death. Haas vs. Mutual 
Rae SOe.. GO.. 08 Fes Bs CHORD svc. endsen66nndngeceesesnencedenes 822 
A Life Policy Provided That Premiums Would Be Paid by the Com- 
pany if the Insured Is Wholly Disabled After One Full Pre- 
mium Shall Have Been Paid. Held That, as the Company’s Lia- 
bility Was Not Changed, Time Was Not the Essence of the 
Contract, and Notice Was Given Within a Reasonable Time. 
Southern Life Ins. Co. vs. Hazard (KY.)......sescessecesees 1162 
A Failure to Pay Premiums, Where a Policy on Which There Had 
Been a Default Had a Sufficient Value to Extend It For Its 
Full Amount Beyond the Time of the Death of the Insured, and 
There Was No Waiver or Loss of Any Rights. Head vs. New 
Wools: Rite TOR CO Ce vciats cdc dices ceecwiacncctcendaundeuae 1247 


The Insured Gave His Note for One Year’s Premium and at Its Matur- 
ity Defaulted. Shortly Thereafter He Made a Partial Payment, 
and Applied for Revival, Approval of Which Was Withheld for 
the Sole Reason That the Balance Still Due Was Not Paid or Ar- 
ranged for. In Fact, the Insured Had Several Days Before His 
Death and Several Months Prior to the Expiration of the In- 
surance Year Paid the Balance to the Company’s Agent, Who 
Failed to Remit It to His Principal. Held That the Policy 
Should Be Deemed to Have Been in Force. Forney vs. Fidelity 
wet.. Bie Teh. CU COs dccccccacs, sapaccesbetecdsatsedudecen 1465 
Held That, While the Contract Was Susceptible of a Construction 
by Which It Was Forfeited, Taking Its Provisions Together and in 
View of the Rule, That Forfeiture Is Not Favored, and That Any 
Ambiguity Should Be Resolved in Favor of the Insured. Kel- 
ger we. Uniom Comt. Lite Ti CO. COs ccccctevscccduncccace 1410 
The Statute Requires Three Annual Premium Payments and It Will 
Suffice to Invoke the Statute if They Are All Paid to and Ac- 
cepted by the Company at One and the Same Time. Held 
That the Time the Policy Was Antedated Should Be Considered 
as a Part of Time It Was in Force, and That the Cash Pay- 
ment and the Loan Certificate Should Be Considered as Having 
Paid More Than Three Annual Premium Payments, the Re- 
serve Was Therefore Applicable to Purchase Extended In- 
surance. Rose vs. Missouri State Life Ins. Co. (Mo.) .......... 1467 
Statute Regulating Life Insurance, the Provision That in Case of 
Lapse or Forfeiture for Nonpayment of a Premium When, the 
Reserve Shall on Surrender of the Policy and Demand Made 
Within Six Months After Lapse, Be Taken as a Single Premium 
of Life Insurance, etc., Is Not to Be Construed So as to Limit 
the Right to Make Such Surrender and Demand to the Insured 
Alone; Under It the Beneficiary of the Policy May Make Such 
Surrender and Demand After the Death of the Insured. New 
York Zite ING Co. VE NOW (OMIM) ccccsvcsccccdsccctocsiceas 1398 
The Policy Contract Was to Pay Its Face Value and to Return All 


(39) 





Topical Index. 


the Premiums the Company Had Received if the Insured Died 
Within the Twenty-Year Period. That He Did So Die Is Admit- 
ted; This Sum It Ought to Pay. New York Life Ins. Co. vs. 
Noble (Okla.) 

Plaintiff’s Husband Held an Insurance Policy in the Defendant Com- 
pany Providing That Payments Were Due Jan. Ist, That Thirty 
Days Grace Would Be Allowed, and That It Would Lapse if 
Premium Was Not Paid Within One Month After Jan. Ist. Held, 
That the Policy Lapsed and Became a Dead Contract on Feb. 
Ist. The Letter of Feb. 2d Was Not a Waiver of the Non- 
payment of Premiums. Perkins vs. Phila. Life Ins. Co. (S. C.).1770 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 
(A) APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


Failure to Make Payments Promptly Shall Extinguish the Risk Until 
Reinstatement, Is Subject to Constructive Waiver. Ramsey vs. 
Travelers’ Protective Ass’n of America (Wis.)... 

A Condition in a Life Policy That It Shall Be Void for Nonpayment, 
Means That It Shall Be Voidable. A. H. Grigsby, Petitioner vs. 
R. L. Russell and Lillie Burchard, nee of John C. 
Burchard, Deceased. (U. S.). 

Insurer Was Not Estopped to Deny Liability on ‘a Policy Where Plain- 

tiff Was Not Misled by Defendant’s Conduct. Appel vs. Peopte’s 
Serety Co. CH. Zedevccccccccecseressers 

To Constitute a Technical Waiver, There Need Be med an Intention 
to Waive. Appel vs. People’s Surety Co. (N. . 

To Allow Plaintiff Suing on a Standard Fire Policy, Osebiienes to Be 
Void if the Insured Building Be on Ground Not Owned by Insured 
in Fee Simple, to Show That Defendant Knew, wefore the Policy 
Was Issued That the Building Was on Leased Land, and Conse- 
quently Was Estopped to Declare the Policy Void. Farley vs. 
Spring Garden Ins. Co. (Wis.) 

An Agent of an Insurance Company When Taking an Application 
and When Delivering the Policy Knew That Insured Was in an 
Hospital, but Was Informed That He Was There for a Slight 
Operation. Held, That the ae et Was Not Waived. 
Benson vs. Metropolitan Life Ins. Co. (Mo.) 

The Company Would Have Been Affected &, the ‘Agent’s Knowledge 
and Been Estopped to Insist Upon the Forfeiture. Norfolk 
Fire Ins. Corp. vs. Wood (Va.) 

Where a Mutual Fire Policy Stipulated That It Should Be Void’ it 
Insured Had Other Insurance, Was Invalidated by Insured 
Procuring Additional Insurance Subsequent to His Application. . 
Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.)....106' 

The Policy Provides, in Case of Insurance on Buildings, That the 
Policy Shall Be Void, Unless the Fee Title to the Premises 
Described in the Policy Is in the Plaintiff, Will Not Prevent Re- 
covery; the Insurer Being Estopped to Assert the Invalidity of 
the Policy. Coats vs. Camden Fire Ins. Ass’n ( Wis.) 10 

The Agent Gave the Insured a Rebate on His First Premium, 
the Policy Was Delivered as if the Premium Had Been Paid 
in Full. Held That the Insurer Having Entered Into the Con- 
tract With Knowledge It Could Not Defeat the Contract by 
Showing That It Prohibited Rebating. Commercial Life Ins. 
Co. vs. McGinnis (Ind.) 

There Can Be No Waiver of a Forfeiture Until the Ground of For- 
feiture Has Occurred. Patterson vs. American Ins. 
Newark (Mo.) 

Whether an Insurance Company Waives the Forfeiture of a Policy for 
Nonpayment of a Premium Does Not Depend on Anything the 
Insured Does or on Whether He Was Misled, but Solely on 
What the Company Does. Equitable Life Assur. Soc. of the U. 
vs. Ellis (Tex.) 

Where an Owner of a Ninety-Nine-Year Lease Required to Obtain 
Insurance for the Benefit of the Owner of the Fee, Obtained 
Insurance From an Insurer Who Did Not Insure Buildings Used 
for Factory Purposes, but Did Not Know That the Building 
Described in the Policy as a Dwelling House Was Used as a 
Factory, and Insured’s Agent Had the Opportunity of Inform- 
ing Himself as to the Purpose of the Building When He Went 
to Inspect It Prior to the Issuance of the Policy, and the Agent 
Negligently Failed to Learn That the Building Was Used for 
a Factory, the Insurer Could Not Defeat a Recovery on the 
Ground of Fraudulent Concealment of the Use of the Building. 
Bailey vs. Liverpool & London & Globe Ins. Co. (Mo.) 


ESTOPPEL AND WAIVER AS AFFECTED BY POWERS OF OFFI- 
CERS AND AGENTS. 


An Insurance Company Cannot Stipulate in Its Policy That Its Provi- 
sions Could Be Varied by Notice or Representations Not Brought 
Home to the Actual Knowledge of the Company’s Principal 
Officers. New York Life Ins. Co. vs. O’Dom (Miss.).......-. 

Insurance Policies Provided That Consent to Transfer Would Be Void 
Uniess “Written Upon or Attached Hereto,” Held That the 
Written Consent Need Not Be Signed, It Being Sufficient if Agent 
Endorses Such Consent Upon the Policies and Returns Them to 
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the Owner as All Right. Cosmopolitan Fire Ins. Co. vs. Gin- 
gold (Ala.) 

An Agent of an Insurance Company Authorized to Solicit Insurance, 
Deliver Policies, and Collect Premiums May Not, After the Ex- 
ecution of a Policy Waive Any of Its Conditions. Kansas City 
Life Ins. Co. vs. Blackstone (Tex.) 

The Contract Expressed in the Policy Is the Contract Agreed Upon. 
Nicoud vs. New York Life Ins. Co. (N. Y.) 

It Did Not Affect the Question of the Insurer’s Liability That Its Agent 
Had Consented to the Killing of the Horse. Joplin et al. 
Nat. Live Stock Ins. Ass’n (Ore.) 

A Provision of an Insurance Policy Prohibiting Any Agent From Chang- 
ing or Modifying Its Terms Does Not Apply to Conditions Which 
Relate to the Inception of the Contract. Forwood vs. Prudential 
Ins. Co. of America (Md.) 

No Agent Shall Have Power to Waive or Be Held to Have Waived 
Any Conditions, Unless Such Waiver Be So Indorsed on or At- 
tached to the Policy, and No Error or Fraud Is Alleged, the 
Plaintiff Is Bound by the Conditions Thus Expressed in the 
Written Contract Sued on and His Petition, Setting Up a Verbal 
Agreement With an Agent Is Properly Dismissed as Disclosing 
No Cause of Action. People’s Bank of Donaldsonville vs. Natl. 
Fire Ins. Co. of Hartford, Conn. (La.) 


1 
A Superintendent May Waive the Lapse of a Policy by Offering a 


Loan Upon It. Equitable Life Assur. Soc. of the U. 8S. 
Ellis (Tex.) 

When a Local Agent of a Fire Insurance Company, Who Has the 
Power to Accept a Risk and Deliver the Policy of Insurance 
at and Prior to the Time of the Delivery of the Policy, Is 
Advised and Has Full Knowledge of the Fact That Other 
Insurance Upon the Property Is in Force, and With That 
Knowledge Accepts the Premium and Delivers the Policy, Such 
Policy Is Binding Upon the Company. Western National Ins. 
Co. vs. Marsh (Okla.) 

A Local Agent of an Insurance Company, Who Has Authority From the 
Company to Solicit, Execute, and Deliver Contracts of Insurance, 
Has Power to Waive the Conditions of the Policy, Such as the 
“Additional Insurance Clause’ and the “Incumbrance Clause’”’ 
at the Time of the Execution and Delivery of Policy. 
chants’ & Planters’ Ins. Co. vs. Marsh (Okla.) 

A Local Agent of an Insurance Company, Whose Only Power Is to 

Solicit Applications for Insurance, and Forward Them to the 
Company for Approval, When if Approved, the Company Issues 
the Policy and Causes It to Be Delivered to the Insured, Has No 
Power to Waive Any of the Provisions of the Policy So De- 
livered. Merchants’ & Planters’ Ins. Co. vs. Marsh (Okla.). 
That the Company Could Thus Limit the Authority of Its 
Agents as to Waiving Forfeitures or Receiving Overdue Pre- 
miums, and One Who Accepted a Policy With These Terms 
in It Was Charged With Notice of Such Limitations. Rome 
Industrial Ins. Co. vs. Eidson (Ga.) 
a Local Agent of a Fire Insurance Company, Who Has the 
Power to Accept a Risk and Deliver the Policy of Insurance, 
at and Prior to the Time of the Delivery of the Policy, Is 
Advised and Has Full Knowledge of the Facts That a Portion 
of the Property Insured Is Incumbered by a Chattel Mortgage, 
and With That Knowledge Accepts the Premium and Delivers 
the Policy, Such Policy Is Binding on the Company. Ins. Co. 
of North America vs. Little (Okla.) 

Generally, Assurance to Insured Under a Fire Policy That He May 
Carry Additional Insurance, Nothwithstanding a Clause in the 
Policy to the Contrary, Given by the Agent Who Solicits the 
Insurance, Receives the Premium, and Delivers the Policy, Binds 
Insurer. The Rule Extends to Mutual Companies Existing Under 
Ky. St. § 702 et seq. Kentucky Growers’ Ins. Co. vs. Logan et 

al. 


KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL TO 
WAIVER. 


An Insurance Company Was Not Charged With Notice Of Facts Learned 
By Insurance Brokers Prior to a Time When They Became General 
Agents for the Company. Bonewell vs. No. American Accident 
Ins. Co. (Mich.) 

Agents Having Authority Only" ‘to Procure and “Forward Accident 
Insurance to the Company’s Office, Notice to Such Agents of 
Misstatements Contained in the Application, Was Not Notice to 
the Company. Bonewell vs. No. American Accident Ins. Co. 
Michigan. ‘ 

Where Personal Property Is “Insured and Its Location Is Afterwards 
Changed, Nutice of Such Removal to the Company’s Agent With 
Retention of the Premium by It Until a Loss Occur, Will Estop 
Its Assertion as a Defense. Shutts vs. Milwaukee a 
Ins. Co. (MO.).....00.- 

Knowledge of an Insurer’s Agent When He Delivered. a Policy “to 
Plaintiff and Collected the Premium That Plaintiff Intended to 
Take Out Other Insurance Which Was Notice to the Insurer. 
Norfolk Fire Ins. Corp. vs. Wood (Va.) 

Under the Provision of a Standard Fire Policy, Provided by St. 1898, 
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§§ 1941-51, That the Policy May, by a Removal, Be Continued 
Under the Original Stipulation, in Consideration of Premium for 
the New Term, Provided That Any Increase of Hazard Must Be 
Made Known to Insurer at Time of Removal. Farley vs. Spring 
Garden Ins. Co. (Wis.) 

Knowledge of Such of Additional Insurance Acquired by Defendant's 
Adjuster After the Fire Did Not Operate as a Waiver of De- 
fendant’s Rights to Urge the Invalidity of Such Policies. First 
Nat. Bank of Nome vs. German Amer. Ins. Co. (N. D.) 

The Knowledge of T. of Facts Avoiding Such Policies ‘Will Not, for 
Reasons Stated in the Opinion Be Imputed to His Principal. First 
Nat. Bank of Nome vs. German Amer. Ins. Co. (N. D.)...... 

Knowledge of a Life Insurance Agent That He Was Giving the Insured 
a Rebate on His First Premium Is Binding Notice on the In- 
surer. Commercial Life Ins. Co. vs. McGinnis (Ind.) 

Held That the Knowledge of the Agent Was the Knowledge of the 
Company, and the Company Is Therefore Estopped to Set Up 
as a Defense to a Loss, Facts of Which They Had Knowledge 
before the Issuance of the Policy. »totlar et al. vs. German Al- 
liance Ins. Co. (N. D.) 

Though a Policy of Life Insurance Provided That It Should Not Take 
Effect Unless at the Time of the Payment of the First Premium 
the Applicant Should Be in Good Health, Where an Agent of 
the Company Accepted Such Payment With Full Knowledge 
of the Facts of an Illness of the Applicant Was a Waiver of 
~ Condition. McClelland vs. Mutual Life Ins. Co. of N. Y¥ 

a ®) 

Where an Insurance Policy’ Which Contains the Provisions That the 
Policy Be Void if the Insured Is Not the Unconditional Owner of 
the Property Covered and That No Officer or Agent of the Com- 
pany Is Authorized to Waive Any of the Provisions Thereof 
Except in Writing Indorsed on or Attached to the Policy. Held 
That, as to All Policies Issued Prior to Statehood, Such Notice 
to the Agent Is Not Notice to the Company and That Such Agent 
Has No Authority to Waive Such Provisions Except as Provided 
in the Policy; Violation of Such Provision Renders the Policy 
Void. Home Ins. Co. of N. Y. vs. Ballard (Okla.) 1 

The Rule Stated Thus Far in Reference to Waivers of Conditions 
Precedent Will Not Generally Apply Where the Waiver Relied 
on Is One That Has Taken Place Subsequent to the Delivery 
and Acceptance of a Policy, as the Insured Is Then Presumed 
to Have Knowledge of the Restrictions, and Will Be Bound, 
Thereby. He Cannot Rely on a Waiver by an Agent Contrary 
to the Limitations Expressed in the Policy. Des Moines Ins. Co. 
of Des Moines, Ia., vs. Moon a 

If the Agent of the Company Had Notice Before and at the Time 
of Taking the Application That the Assured Was Afflicted With 
a Serious or Fatal Disease, It Would Be Notice to the Company, 
and Be a Waiver of the Clause in the Policy Saying It Was Void 
Unless Assured Was in Good Health When the Policy 
Issued. Rome Ins. Co. vs. Thomas (Ga.) 

An Insurance Company Cannot Avoid Policy for Non-Occupancy Where 
Conditions Known to Have Existed at Writing of Policy. Gup- 
till et al. vs. Pine Tree State Mut. Fire Ins, Co. (Me.)........ 1822 


Where Answers in an Insurance Application Must Have Been Known 
to Be False, and the Application Was Annexed to and Made a 
Part of the Policy, and Contained a Declaration That the 
Statements >nd Answers Were True, There Could Be No Recovery, 
Although True Answers Were Given by the Applicant and Dif- 
ferent Answers Copied in the Application Through Mistake or 
Fraud of the Agent, Since He Could Have Discovered This Fact, 
and by Failing to Disclose It to the Company He Participated 
in the Fraud or Mistake. Forwood vs. Prudential Ins. Co. of 
America (Md.) 

The Insurance Company Was Not Bound by the Agent’s Knowledge, 
and Was Not Estopped to Rely on Breach of the Warranty as a 
Complete Defense. Wilhelm vs. Order of Columbian —, 


MISTAKE, NEGLIGENCE OR FRAUD OF AGENT. 


An Accident Insurance Company Is Bound By Its General Agent’s Act 
In Writing and Signing an Application at Applicant’s Request. 
Washburn vs. United States Casualty Co. (Me.) 


Where a Life Insurance Agent Is Given the Correct Age of the 
Insured and Writes It Incorrectly in the Policy, the Policy, 
When Delivered in Due Course, Is Binding on the Company. 
Gray vs. Stone (Ark.) 

A Warranty in a Policy Will Not Be Held to Have Been Breached 
for a Cause Known to the Agent Before the Application for the 
Policy Was Signed, Where the Insured Fully and Truthfully Re- 
lated the Facts to the Solicitor, and False Answers Were Written 
in the Application. Turner vs. American Casualty Co. (Wash.) 1616 

The Act of a Soliciting Fire Insurance Agent in Filling Out wlanks 
in an Application for a Policy,After It Has Been Signed by Ap- 
plicant, Is the Act of Insurer. Guptill et al. vs. Pine Tree State 
Mut. Fire Ins. Co. 
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EXPRESS WAIVER. 


Parole Evidence to Establish a Waiver of Cunditions in Policy Defined. 
Phenix Ins. Co. vs. Ceaphus (Okla.) 

A Waiver by an Insurer of a Ground of esti of Which It Has 
Knowledge Is Not a Waiver of Another Ground of Forfeiture 


of Which It Has No Knowledge. Kansas City Life _ Co. vs. 
Blackstone (Tex.) 


IMPLIED WAIVER. 


Insurer’s Knowledge of Title Estopped Forfeiture. Gorsch vs. Northern 
Assur. Co. or London (N. Y.) e 

Cashier of Local Office Not Authorized to Extend Time of Payment “of 
Premium Beyond Days of Grace. New York Life Ins. Co. vs. 
O’Dom (Miss.).... 

Where Defense of a Suit Is Surrendered, Pursuant to an Employers’ 
Liability Company and Delendant Unsuccessfully Defended the 
Suit, Presumption of Prejudice Necessary to Sustain an Estoppel 
Against Defendant From Thereafter Claiming That the Accident 
Was Within the Policy, Was Not Rebuttable. Royle erie Co. 
vs. Fidelity & Casualty Co. of New York (Mo.). 

A Policy of Fire Insurance Was Void When Issued and “at “the Time 
of Fire, Because There Was an Undisclosed Chattel Mortgage 
Upon a Portion of the Property Insured. Moloney et al. vs. 
Germania Fire Ins. Co. (Mich.) 

The Contract Made With the Defendant Company Applied to a Risk 
Materially Different From That Described in the Plaintiff’s Ap- 
plication. The Minds of the Parties Did Not Meet in Mutual 
Understanding of the Situation, and the Policy Never Became 
a Valid Contract Between the Parties. The Insurer Was Not 
Estopped Thereby From Relying on the Invalidity of the Policy 
Because of the Other Insurance. Carleton vs. Patrons’ Andros- 
coggin Mut. Fire Ins. Co. (Me.) 


486 


1 
This Statute Provides Grounds by Which the Company May Estop 


Itself From Insistng on Compliance With Conditions Affecting the 
Validity of the Policy, Namely, by Failing to Attach to, or 
Indorse on the Policy a True Copy of the Application or the 
Representation of the Assured Which May in Any Manner Af- 


fect the Validity of the Policy. Coats vs. Camden Fire Ins. 
Ass’n (Wis.) 


106 
A Fire Policy on Merchandise Contained an Iron-Safe Clause, the Fail- 


ure of the Insurance Company to Demand That Insured Pro- 
duce His Books and Inventory After the Fire Is a Waiver of 
the Right of Forfeiture on the Ground That He Failed to Make 
and Keep in an Iron Safe, Inventory and Books Showing Sales on 
Credit and for Cash. Spickard vs. Fire Ass’n of Phila. (Mo.).... 

On Receipt of the Notice That the House Was Vacant and Requesting 
a Permit, Defendant Was Bound to Act With Reasonable Dis- 
patch and BEither Issue the Requested Permit or Cancel the 
Policy and Return the Unearned Premium. Patterson vs. 
American Ins. Co. of Newark (Mo.) eee 

Indulgence Upon a Few Occasions, on the Part of an Insurer in 
Extending the Time for Payment of Premiums, Does Not Waive 
a Forfeiture for Nonpayment of the Premium at the Time Speci- 
fied for Payment. Citizens’ Nat. Life Ins. Co. et al. vs. Morris 
(Ark. ) 

When the Defendant Company Claimed That the Policy Had Lapsed 
Because the Premium Was Paid on August Ist Instead of July 
30th, and Flatly Refused to Retain It, and Insisted Upon Re- 
turning It to the Plaintiff; It Thereby Waived Any Further 
Tender of Premium and That, by Such Conduct on Its Part, 
It Relieved the Plaintiff From Making Another Tender of Sub- 
sequent Premiums. Bohles vs. Prudential Ins. Co. of America 
CN. J.) 

The Forfeiture of an Insurance Policy for Nonpayment of Premium 
Is Waived Without Any Agreement to That Effect by Negotia- 
tions or Transaction With the Insured After Knowledge of the 
Forfeiture by Which the Insurer Recognized the Continued 
Validity of the Policy or Does Acts Based Thereon. Equitable 
Life Assur. Soc. of the U. S. vs. Ellis (Tex.) 


1178 


+. 1473 


44 
A Forfeiture of the Policy for Nonpayment of Premium by an Offer of a 


loan With Which to Pay the Premium Is Operative for a Rea- 
sonable Time Thereafter During Which Insurer May Adjust the 
Premium and During Which Time the Policy Is in Force. Equi- 
table Life Assur. Society of the U. S. vs. Ellis (Tex.) coo 

Though When a House Was Burned, the Policy Was Suspended Under 
a By-Law, of the Insurance Company, Because of Having Been 
Vacant for More Than Ten Days, and Notice of Reoccupation 
Not Having Been Given the Company, Affirmative Action on the 
Company’s Part to Avoid the Policy, Though It Did Not Know 
of the Vacation Till After the Fire, Was Necessary; and, It Not 
Having Canceled It, by Notice as Authorized by a By-Law, and 
Having Retained the Unearned Part of the Premium, Recovery 
Can Be Had on the Policy. Brashears et al. vs. Perry Co. 
Farmers’ Protective Ins. Co. (Ind.) 

Company by Defending in Employee’s Action Does Not Waive Its Own 
Defense That Accident Was Within an Exception to Policy. Buf- 
falo Steel Co. vs. Actna Life Ins. Co. (N. Y. 


(43) 





Topical Index. 


The Evidence Shows That the Building Was Not Entirely Completed 
on the Dates of the Policy and Injury; That the Construction 
of the Elevator Door Through Which the Boy Stuck His Head 
Was Not Finished, and the Facts Were Known to the Agent of 
Insurer, Who Accepted the Elevators as Completed Within the 
Stipulations of the Policy, the Nonhability of the Insurer Based 
on the Noncompletion of the Building and Elevators Was Waived. 
Scarritt Estate Co. vs. Casualty Co. of Amer. (Mo.) 

Provisions in a Post Card Accident Policy Which Was Issued to a 
Railway Passenger for Two Days, That the Policy Did Not In- 
sure Any Person Over Sixty-Five Years Old, Was Waived, Where 
the Clause Was Not Drawn to the Attention of Insured, Who 
Was Sixty-Six Years Old. Hause vs. Standard Acc. Ins. 

(Mich. ) 

A Clause in a Fire Policy, That if the Insured’s Premises Become 
Vacant for More Than Thirty Days, Without Insurer’s Consent, 
the Insurance Shall Be Forfeited, Does Not Apply to a Case 
Where the Premises Were Unoccupied When the Policy Issued. 
Guptill et al. vs. Pine Tree State Mut. Fire Ins. Co. (Me.)....1822 

Dema.id for Premium Without Knowledge of Fire, Does Not Waive 
Forfeiture. Continental Ins. Co. of New York vs. Peden (Ky.) 368 

Failure of Insured Under an Accident Policy to Pay His Dues on 
Time, Default Was Waived Because Payments Had Customarily 
Been Accepted After Due ~~ Ramsey vs. Travelers’ Protec- 
tive Ass’n of America (Wis.) 294 

A Domestic Mutual Fire Insurance Company Formed to Insure Members 
of the Order of Patrons of Husbandry, Is Bound on a Policy 
to a Member, Though the Member Withdrew From a Local Grange 
of the Order, Where the Secretary of the Company Knew the 
Facts, and Assessments Were Subsequently Made and Collected 
and Retained by the Company. — vs. Patrons’ Mut. Fire 
Ins. Co. of Michigan, Ltd. (Mich 172 

The Making and Demand for Payment, a a Mutual Insurance Com- 
pany of an Assessment Upon a Policy of Insurance, Subsequent 
to a Loss Under Such Policy, Will Be Held to Be a Waiver of 
Its Terms. Swett vs. Antelope Co. Farmers’ Mut. Ins. Co. (Neb.) 1364 

Evidence Was Sufficient to Sustain a Finding That the Death of the 
Assured Was the Proximate Result of the Wound or Abrasion 
Referred to. Caldwell vs. Iowa State Traveling Men’s Ass’n. 
(Iowa) - 1876 

Continuing a Policy in Force and Accepting Payment of Premiums 
Thereon, With Full Knowledge of Facts Which, According to 
Conditions of the Contract, Makes It Voidable. Workingmen’s 
Mut. Prot. Ass’n of Benton Harbor, Mich. vs. Leverton (Ind.)..1463 

A Waiver or an Estoppel Predicated Upon Facts Subsequent to a Loss 
Could Not Prejudice the Right of the Insured Under the Policy, 
and He Cannot Rely Thereon. Benanti vs. Delaware Ins. Co. 
(Conn.) . -1625 

Where Insurer, or Its Agent, Taking Insurance, Knows of the Ex- 
istence of a Ground of Forfeiture Provided in the Policy, and 
With Such Knowledge Delivers the Policy and Collects the Pre- 
mium, the Ground of Forfeiture Is Waived. Scarritt Estate Co. 
vs. Casualty Co. of Amer. 

Held That the Issuance of Renewal Receipts Was Not the Issuance of 
New Policies, but Continuance in Force the Old Contract, Under 
Which Insured Had Never Become Entitled to Indemnity. 
American Nat. Ins. Co. vs. Roberts (Tex.) 

Liability for Death From Voluntary Exposure to Unnecessary Danger 
or for Death Which by the Exercise of Ordinary Care, Might 
Have Been Prevented, or to Which the Insured’s Own Negli- 
gence Shall Have Contributed, There Could Be No Recovery. 
Morse vs. Commercial Travelers’ Eastern Accdt. Ass’n. (Mass.)1372 

Examination of Officer of Insured, Not a Waiver of Breach of Con- 
dition Providing for Sole and Unconditional Ownership. Point 
Gratiot Sand & Gravel Co. vs. Hartford Fire Ins. Co. (N. Y.)..1637 


PROVO. POLICY AS TO NONFORFEITURE AND REIN- 
A 
The Incontestable Clause of the Policies Sued Upon Does Not Apply to 
the Defense of Lapse or Forfeiture. Haas vs. Mutual Life Ins. 
Co. of N. Y. (Neb.) 
Saccnteeane Clause Upheld. Commercial Life Ins. Co. vs. McGinnis 
d. 


Risks and Causes of Loss. 

MARINE INSURANCE. 

Where Policy Stipulates That Boat While Laid Up, Should Be Safely 
Stored Up “Outside”, Held That the Word “Outside” Signified 
That the Boat Should Be Stored Outside of the Shore and That 
the Boat Should Not Be Exposed to Any Building Within Dis- 
tance Usually Specified in Policy. eee on Co. vs. 
Firemen’s Fund Ins. Co. (Mich.). ° 

To Constitute a Defense the Negligence Must Be’ That ot the Parties 

Mentioned. New York & P. R. S. S. Co. vs. Altna Ins. Co. 

a) 


(N. 


INSURANCE OF PROPERTY AND TITLES. 
Where a Fire Policy Provides That “Unless Fire Fnsnes and in That 
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Event for the Damage by Fire Only,” Does Not Exempt the 
Company From Liability for Damage Caused by an Explosion 
Which Is Preceded and Caused by the Fire. Wheeler et al. 
vs. Phenix Ins. Co. of Brooklyn (N. Y.) 

Exception in a Fire Policy, to Which Is Attached a L 
Referring to the Falling of the Building in Consequence of 
Causes Other Than Insured Against, Does Not Except Damages 
Resulting From Lightning. Cummins vs. Pennsylvania Fire Ins, 
Co. (Iowa) eoccece Ceccccesccccesceesocesee 

Provision in a Fire Policy Against Loss or Damage Occasioned by or 
Through Earthquake, Does Not Exempt the Company From 
Liability for the Loss Caused by Fire Alone, Although Directly 
Caused by Earthquake. Norwich Union Fire Ins. Society vs. 
Stanton et al. (N. Y.) . 

Under a Fire Policy Containing 
Extended to Cover Any Loss or Damage Caused by the Direct 
and Natura! Consequence of the Lightning. Cummins vs. Penn- 
sylvania Fire Ins. Co. (Iowa). coocce 

A Burglary Insurance Policy Covered Loss in Consequence of Ab- 
straction of Money From the “Safe or Safes” Described in the 
Attached Schedule, “by Any Person or Persons Who Shall Make 
Entry in Such Safe or Safes by the Use of Tools or Explosives 
Directly Thereupon” Held That the Company Would Not Be 
Liable on the Policy for Money Taken FE'rosm the Inner Steel 
Chest, Combination Furnished the Burglar by an Employee. 
First Natl. Bank of Monrovia vs. Maryland Casualty Co. (Cal.) 

The Damage to Plate Glass From an Explosion by Heat From a Fire, 
Both at a Distance From the Building Containing the Glass, Is 
Not Within the Provisions of a Plate Glass Insurance Policy. 


Metropolitan Casualty Ins. Co. of N. Y. vs. Bergheim (Colo.)..1107 


A Live Stock Insurance Company Insured Against the Loss on a Horse 
While Situated in the County Named. Held That No Recovery 
Could Be Had, Where the Horse Was Taken Sick in County 
Referred to in the Policy, but Died in Another County to Which 
It Was Taken by Insured for Treatment. Indiana & Ohio Live 
Stock Ins. Co. vs. Krenek (Tex.) a aol 

If Plaintiffs Chose to Disobey the Statute and Allow Other Parties to 
Do for Them What the Civil Authorities Would Have Done 
in Any Event, They Cannot Thereby Create a Liability. 
et al. vs. Nat. Live Stock Ins. Ass’n (Ore.) 


Hotel Burned, While Occupied by Outlaws Attempting to Escape, 
Held No “Riot” and Recovery for Assured. American Central 
Ins. Co. vs. Stearns Lumber Co. (Ky.) aie 

Where a Fire Policy Provides Tuat “Uniess Fire Ensues and in That 
Event for the Damage by Fire Only,” Does Not Exempt the 
Company From Liability tor Damage Caused by an Explosion 
Which Is Preceded and Caused by the Fire. Wheeler et al. 
vs. Phenix Ins. Co. of Brook.yn (N. Y.)..... e ‘ 
That No Recovery on Said Policies for the Personal Property 
Loss Can Be Had for the Further Reason That the Evidence 
Disclosed That No Proper Diligence on Plaintiff’s Part Was Ex- 
ercised to Save the Same. First Nat. Bank of Nome vs. German 
American Ins. Co. (N. D.) 

Statute Requires That Every Insurance Policy Shall Contain a Pro- 
vision Giving the Insured One Month’s Grace for the Payment 
of Every Premium After the First Year and the Policy Which 
Conformed to This Statute, Not Entitling the Insured to Two 


Periods of Grace. Schmedding vs. Northern Assur. Co. (Mich.)1303 


A Bond Being Executed for One Year to Indemnify a Bank Against 
the Dishonesty of Its Cashier Occurring During the Term of the 
Bond, or Any Renewal Thereof, and Discovered Within Six 
Months of Such Term or Renewal, and There Being a Sub- 
sequent Instrument to Continue the Former in Force for Another 
Year According to Its Terms and Conditions, the Instrument 
Will Be Construed as Though the Bond Had Been Originally 
Executed for Two Years. Rankin vs. United States Fidelity 
& Guaranty Co. (Ohio) 

Mere Negligence on the Part of an Insured Resulting in Loss Is Not 
a Defense Against a Fire Insurance Policy, but Is One of the 
Risks Covered by the Insurance. First Nat’! Bank of Crandon 
vs. U. S. Fidelity & Guaranty Co. of Baltimore ( Wis.) 


Where a Fire Policy Provides That “Unless Fire Ensues and in That’ 


Event for the Damage by Fire Only,” Does Not Exempt the 
Company From Liability for Damage Caused by an Explosion 
Which Is Preceded and Caused by the Fire. Wheeler et al 
vs. Phenix Ins. Co. of Brooklyn (N. Y.)....... detisancaesa s 
Provision in a Fire Policy Against Loss or Damage Occasioned by or 
Through Earthquake, Does Not Exempt the Company From Lia- 
bility for the Loss Caused by Fire Alone, Although Directly 
Caused by Earthquake. Norwich Union Fire Ins. Society vs. 
Stanton et al. (N. Y.) - 


GUARANTY AND INDEMNITY INSURANCE. 


A Fidelity Policy Stipulating That the Employee “Can” Perform Other 
Duties Without Notice to Insurer; the Word “Can” Meaning 
“May.” Farmers’ & Merchants’ State Bank of Verdon vs. United 
States Fidelity & Guarunty Co. (S. D.).........eeeeeee 
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Substituted For “And” in the Clause Referring to Customers 
Possessing “‘A Capital and Credit Rating Other Than” Those 
se in the List. Paskusz et al. vs. Phila. Casualty Co. 
( ° 
The Ambiguities in an Application for a Credit Bond ‘Are’ Resolved 
Against the — Lexington Grocery Co. vs. — Cas- 
ualty Co. (N. C.). ccccece 
If the Policy Sued on Is" a Contract to Indemnity ‘Against * Loss, It 
Is Necessary to Show a Damage Before There Can Be a Re- 
covery. On the Other Hand, if the Policy Sued on Is a Contract 
to Protect the Assured Against Liability Merely, an Action May 
Be Brought and a Recovery Had as Soon as the Liability Is 
Legally Imposed. Campbell vs. Maryland Casualty Co. (Ind.) 1097 
It Contracted to Indemnify the Coal Company Against Actual Loss, 
and Not Against Liability Alone, and It Is Manifest ‘1:nat the 
Plaintiff Cannot Recover Except Upon Proof That It Has Suf- 
fered Actual Loss in ihe Payment of the Judgment Against 
It. West Riverside Coal Co. vs. Maryland Casualty Co. (Iowa) 1168 
The Clerk’s Delivery of Goods Consigned to Shipper’s Order, With 
Draft Against the Purchaser Attached to Bill of Lading, Made 
to the Purchaser Without Presentation of the Original Bill of 
Lading Property Indorsed in Violation of the Carrier’s Rule, 
Was “Culpable Negligence,” Within the Meaning of the Bond. 
Louisville & N. R. Co. vs. United States Fidelity & Guaranty 
Co. et al. (Tenn.). ccccccce A688 
Statute Providing That No Child Between the ‘Ages of Twelve ‘and Four- 
teen Should Be Permitted to Work Outside the Hours of 6 A. 
M. and 6 P. M. His Employer Could Not Recover on an In- 
demnity Policy, Providing That the Company Should Not Be 
Liable oe Injuries to Persons Employed in Violation of Law as 
4£tna Life Ins. Co. vs. Tyler Box & Lumber Mfg. Co. 


(Tex.). 

A Policy ts Which Insurer Agrees to Indemnify Assured Against Loss 
From Claim for Personal Injury Suffered by Any One Not 
Employed by Assured by Reason of Assured’s Business, and 
Which Provides That if Action Is Brought Against Assured 
on a Claim Covered by the Policy He Shall Notify Insurer, 
and It Will Defend in the Name and on Behalf of Assured. 
Ford vs. A2tna Life Ins. Co. of Hartford (Wash.).............. 1 

lt Being Established by Express Finding of the Jury That Employee 
Was Under Sixteen Years Old While Engaged in Operating a 
Dangerous Machine, His Employment on Such Work Was Pro- 
hibited by the Statute Irrespective of Whether the Required 
Certificate of Employment Had Been Filed or Not. — Steel 
Co. vs. A&tna Life Ins. Co. (N. Y.) ° 

Fact That Employer Believed Employee to Be Over Sixteen’ or That 
Latter Misstated Facts as to His Age, Sufficient to Excuse Em- 
ployment in Violation of Law. Buffalo Steel _ vs. AStna Life 
i Se Ae Oo eee 

Employment of One Under Sixteen ‘Is! a “Violation “or ‘Law Except 
Where Employment Certificate Has Been Filed in the Office of 
Employer, and Issuance and Loss of Certificate Is Not Sufficient. 
Buffalo Steel Co. vs. 42tna Life Ins. Co. (N. Y.) 

A Policy to Indemnify Insured Against Loss for Injuries to Persons 
“While in the Car of Any Elevator’ in a Building of Insured 
Covers a Loss Occasioned by an Injury to a Boy Who Inserted 
His Head Into the Elevator Shaft Far Enough to Have It 
Struck by a Car. Scarritt Estate Co. vs. Casualty Co. of Amer. 


LIYE INSURANCE. 


Death by a Legal Execution for Crime Is Not Cover+d by a Policy of 
Life Insurance. Northwestern Mutual Life I: Co., Petitioner 
vs. J. Wm. McCue, Samue. O. McCue, ete. (V¥ 


Acts 1903, p. 257 Providing That After Its Passage, e Suicide of a 
Policyholder of Any Insurance Company Shall Ni Be a Defense, 
Is Not Void as in Contravention of the State «+ Federal Con- 
stitutions. Modern Brotherhood of America vs. Loc et al. (Colo.) 1538 


ACCIDENT INSURANCE. 


Voluntary and Intended Exertions. the Only Element of Accident Was 
the Result, There Was No Liability Under a Policy of Accident 
Insurance. Hastings vs. Travelers’ Ins. Co. (Wash.).........+ 

In Order to Bar a Recovery Under a Provision of an Accident Insur- 
ance Policy, the Voluntary Exposure Must Have Been Extra- 
ordinarily Obvious. Powell vs. Travelers’ viernes Ass’n of 
America. (MO.)......+-- eoccece 

Splash of Infected Water, Resulting in the Loss “of ‘an Bye, Is an 
Accident. Sullivan vs. Modern Brotherhood of America (Mich.) 

Construction of “Loss of Sight’? Clause in an Accident Policy, Where 
Insured Was Not Entitled to Recover for Loss of Sight Due to 
an Injury to an Eye Caused by an Accident, by Reason of a 
Cataract Contributing to the Injury. Lehman vs. Great Western 
Accident Ass’n (Iowa) 

In Actions on Accident Policies, It Is Not Sufficient That There Be 
an Accidental Result, but the Means Must Be Seeneates. Penn. 
vs. Standard Life & Accidental Ins. Co. (N. 
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Contracts of Insurance, as in other Contracts, the Rights of the Parties 
Are Determined by the Terms of the Instrument as Far as They 
Are Lawful. The Terms “at Once” or “Immediately” Should Be 
Construed as Adverbs of Time and Not Causation, and Were 
Not Intended to Mean “neasonable Time’? but Rather ‘“Pres- 
ently.” Continental Casualty Co. vs. Ogburn (Ala.).......... 

The Death of a Person by Sunstroke, Caused by His Exposure to Sun 
While Pursuing His Usual Avocation, Is Not Caused by Sunstroke 
Due to “External, Violent and Accidental Means,” Within an 
Accident Policy Insuring Against Death. Bryant et al. vs. Con- 
tinental Casualty Co. (Tex.).......... . -1086 

Appellant Alleges That the Recovery Sought by Appellee Was on Ac- 
count of Illness Contracted by Him Before the Policy Had Been 
Maintained in Continuous Force for Thirty Days. In View of 
Stipulations in the Policy, It Is Plain That the Recovery Had by 
Appellee Cannot Be Referred to the Contract He Sued on. 
American Nat. Ine. Co. we Hoberte (TU) « soccsrcaccvccccdcncucs 1229 

If a Man Is So Afflicted That He Will Die From Such Affliction With- 
in a Few Hours, Yet if by Some Accidental Means, His Death Is 
Caused Sooner, It Would Be a Death From Accident. Hooper 
vs. Standard Life & Accident Ins. Co. (MO.)...........seeeeee 1527 

Disease Caused by External, Violent and Accidental Means Is Covered 
by Policy Insuring Against Accidental Injury From Such Cause. 
Armstrong vs. West Coast Life Ins. Co. (Utah) 

Exception in Accident Policy Excluding Liability for Injuries While 
Upon Any Bridge or Roadbed of Any Railway Includes Injuries 
Received While Upon Any Part of the Right of Way Swept by 
Moving Rolling Stock. Osgood vs. United States Health & 
Acc. Ins. Co. (N. H.) 

Benefit Insurance Policy Providing That the Insured Should Be En- 
titled to Benefit While Continuously and Necessarily Confined to 
the House Under the Care of a Physician, and Unable to Pur- 
sue His Occupation, Though the Insured While Sick With Tuber- 
culosis and on the Advice of His Physician Sat Outdoors a 
Part of the Time. Metropolitan Plate Glass & Casualty Ins. 
Co. vs. Hawes’ Ex’x (Ky.) 


XII, Extent of Loss in Liability of Insurer. 
(A) MARINE INSURANCE. 


(3) Members of a Benefit Society Are Conclusively Presumed to Have No- 
tice of Its By-Laws. McWilliams vs. Modern Woodmen of 
America (Tex.) 

(5) In the Absence of Anything to Show 
Known or Commonly Employed in Importation, the Word “In- 
voice” Referred to the Invoice Required by Act. Cong. June 
10th 1890, C. 407, 26. There Could Be No Value Stated in an 
Invoice for Importation Save Market Value in the Country of 
Export. Invoice Accompanying Importations, Was Not Such an 
Invoice as the Contract Contemplated; and Hence the Policy 
Was an Open and Not a Valued One, and the Insured Having 
Paid in Reliance on the Valuation Given in Such Invoice Might 
Recover Back the Excess Over the Actual Value. Ins. Co. of 
No. Amer. vs. Willey et al. (Mass.) 

A Valued Policy of Marine Insurance Is One Which, for the Purpose 
of the Risk, Fixed a Definite Value on the Insured Property, 
Foreclosing Dispute, No Matter How High the Valuation, Ex- 
cept in Cases of Fraud or Wager. An Open Policy Is One Where 
the Value Is Not Settled in the Policy. C. 1246. Held That 
the Intention Was to Make a Valued Policy, With the Value 
Fixed at the Invoice, Plus the Addition Stated, as Only in This 
Way Could the Reference to the Invoice Be Given Any Mean- 
ing. Ins. Co. of No. Amer. vs. Willey et al. (Mass.) 

Where Charterers Intentionally and in Accordance With Their Custom 
Understated the Amount of a Cargo of Lumber in Their Bill of 
Lading, Which Fact Was Material to the Risk of an Insurer of the 
Cargo as Shown, and Cannot Recover on the Policy, Which Did 
Not Cover a Loss of Less Than 5 Per Cent Where the Cargo 
Delivered Was Within 5 Per Cent. Granger et al. vs. Providence- 
Wash. Ins. Co. (N. Y.) 


INSURANCE OF PROPERTY AND TITLES. 


When All Combustible Material Is Destroyed by Fire Leaving Only the 
Steel, Used in Its Construction, and That Is So Injured by 
Fire as: Not to Be of Use Except for Scraps, There Is a Total 
Loss. Springfield F. & M. Ins. Co. vs. Homewood (Okla.)...... 974 

Where a Building or Structure Is Totally Destroyed Except the Foun- 
dation Walls, the fact That the Description in an Insurance 
Policy Covering the Property Tncludes the Foundation Does Not 
Prevent the Application of Section 0643 Revised Statutes, in 
the Settlement of the Loss. German-American Ins. Co. vs. 
McBee et al. (Ohio) . 

The Repeal of a Special Statute Must Be Either Express, or the 
Intention of the Legislature Must Be So Clear as to Amount to 
an Express Direction. To Make a Loss Total It Is Not Necessary 
That the Fire Entirely Destroys and Works an Extinction of the 
House. There Is a Total Loss Where the Building Is Substan- 
tially Destroyed. Hinkle et al. vs. North River Ins. Co. (W. Va.) 1361 
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The Value of Articles Not Destroyed Must Be Considered in As- 
certaining the Actual Loss. Sharp vs. Niagara Fire Ins. 
Mo. 


(Mo.) 

Statute Has Been Held to Enjoin Upon the Insurance Company Not 
to Take a Risk at More Than Three-Fourths of the Value of the 
Property Insured, but That When the Value Is Fixed and the Risk 
Taken for a Given Amount That Sum Cannot Be Questioned. 
Spickard vs. Fire Ass’n of Phila. (Mo.) 

The Legal Definition of What Constitutes a Total Loss as These Words 
Are Used in the Statute Concerning Valued Policies, Has No 
Application to Cases of Insurance of Personal Property and the 
ei oe of Losses Thereunder. Sharp vs. Niagara Fire Ins. 
Co. (Mo.) 

The Evidence Was Insufficient to Warrant the Conclusion That the 
Subject-Matter of the Insurance in This Case Was Other Than 
Trade Fixtures, as the Evidence Did Not Show That the Ma- 
chinery or Building Was So Incorporated With the Freehold 
as to Become a Permanent Part Thereof, the Reasonable Con- 
clusion Is That They Remained Personal Property. Statutes 
Providing That No Insurer Shall! Take Any Risk at a Ratio 
Greater Than Three-Fourths of the Value of the Property In- 
sured. Sharp vs. Niagara Fire Ins. Co. (Mo.) mae 

Where Property Covered by a Fire Policy Is Clearly Real Estate, a 
Provision in the Policy That the Property Shall Be Considered 
Personalty for the Purpose of the Contract Is Void. Ginners’ Mut. 
Underwriters of San Angelo, Tex. et al. vs. Wiley & House. 
(Tex. ) 

Recovery of Fire Insurance Is Not Defeated Because the Amount of 
Loss Cannot Be Determined Without Difficulty, and Is to Some 
Extent a Matter of Estimate. Getchell vs. coer & Mfrs.’ 
Mut. Fire Ins. Co. 

Where a Leasehold Interest Is Insured, the Value for’ the Unexpired 
Term Is the Measure of Loss. Getchell vs. Mercantile & Mfrs.’ 
Mut. Fire Ins. Co. (Me.) ‘ 

A Subsequent Policy, Issued by Defendant Covering the Same Prop- 
erty, Provided That Defendant Should Not Be Liable for a Greater 
Proportion of Any Loss Than the Amount Hereby Insured “Shall 
Bear to the Whole Insurance,” Whether Valid or Not, Cov- 
ering the Property. Held That Irrespective of Whether the 
First Policy Became Absolutely Void or Only Voidable on the 
Issuance of the Second Policy Without the First Company’s 
Consent, It Should Be Considered as Insurance in Determining 
Defendant’s Liability Under the Provision Making It Liable for 
No Greater Amount Than Its Policy Bore to the Whole Amount 
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of Insurance. Southern Nat. Ins. Co. of Austin vs. Barr (Tex.) 1496 


Where a Building or Structure Is Totally Destroyed by Fire, the Fact 
That There Is More Than One Policy of Insurance on the 
Property Does Not Prevent the Application of Section 3643 
Revised Statutes in the Settlement of the Loss. German-Amer- 
ican Ins. Co. vs. McBee et al. (Ohio) 

In Distributing the Loss Upon Two Parts of a Building Under One 
Roof, and Each Part Capable of Being Described and Insured 
by Street Numbers, Between an Insurance Policy Covering Both 
Parts for a Gross Sum and a Policy Specifically Liable on Each 
Part, the Blanket Policy Should Be Regarded as Insuring Each 
Part to the Entire Amount Unappropriated When It Is Reached, 


Making the Adjustment Part by Part in the Order of the Greater 
1 


Loss. Grollimund vs. Germania Fire Ins. Co. (N. J 


GUARANTY AND INDEMNITY INSURANCE. 


Clause in an Indemnity Policy Not Waived by the Insurer Repudiatin 
Any Liability Under the Policy and Refusing to Further Defen 
an Action Brought Against the Insured After Unsuccessfully 
Defending the Action. Appel vs. People’s Surety Co. (N. Y.).. 

Casualty Company Not Responsible for Any Expense for Liability Not 
Insured. Brassil vs. Maryland Casualty Co. (N. Y. 

Payment of Indemnity May Be Condition Precedent. Brassil vs. 
Maryland Casualty Co. (CN. * 

Held That the Policy and Rider Constituted One Contract, ‘and ‘Under It 
the Liability of Insurer Was Limited on Both Rated and Un- 
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rated Accounts. American Credit Indemnity Co. vs. Jung (La.) 1236 


Interest Upon a Judgment While It Is Being Contested on Appeal Is 
Not Part of the Costs and Expenses of Litigation for Which the 
Company Is Liable. Coast Lumber Co. vs. A®itna Life Ins. Co. 
(Idaho) 


LIFE INSURANCE. 


A Life Policy Issued to One of Defendant’s Former Agents Was Pledged 
for a Cash Loan, and Although the Pol'y Provided That Any 
Indebtedness to the Insurer Would Be weducted in Settlement 
Thereunder, It Was Held That Such Provision Did Not Au- 
thorize the Insurer to Deduct an Indebtedness Growing Out of 
His Former Agency. Anson vs. New York Life Ins. Co. (Ill.).. 

Where a Beneficiary Recovers Upon a Life Insurance Policy on 
Which the Assured Has Failed to Pay Lawful Assessment Pre- 
miums, Such Premiums Will Be Deducted From the Amount of 


Recovery. Wayland vs. Western Life Indemnity Co. (Mo.)....1468 


A Contract of Life Insurance Is Not a Contract of Indemnity, but Is a 
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Contract to Pay to the Beneficiary, a Certain Sum of Money in 
the Event of Death. Keckley et al. vs. Coshocton Glass Co.— 
Gainor vs. Same (Ohio) 


ACCIDENT INSURANCE. 


Proof of the Loss by Separation of Three Fingers of the Hand Above 
the Third Joint and an Injury to the Other Finger Which Im- 
paired Its Usefulness Fifty Per Cent, Does Not Entitle the Insured 
to Payment as for a “Total Disability,” Mady vs. Switchmen’s 
Union of North America. (Minn.)...... . 

Where a Health Indemnity Policy Provided for Payment for the 
Number of Consecutive Days After the First Week That In- 
sured Was Necessarily Confined Within the House, Did Not Mean 
That the Plaintiff Should Be Literally Confined Within the 
House All the Time of His Illness. Ramsey vs. General — 
dent, Fire & Life Ins. Co. (Mo.)..... es 

Double Indemnity, Passenger in Elevator Though “Foot Protrude¢ 
4®tna Life Ins. Co. vs. Davis (N. Y.) eocees 

The Jury Found That the Plaintiff Had Complied With Every Con- 
dition in His Policy, and Was Entitled to Recover Full Amount 
Claimed in Accident. Moore vs. General Acc. Fire & Light Ins. 
Corp. (N. C.) 

A Physician Defined by Section 160, Is a Kegularly Qualified Physician 
Within a Policy Requiring the Attendance on Insured of a 
“Regularly Qualified Physician” the Term Being Equivalent to 
One Authorized by Law to Treat the Sick. Anderson vs. Na- 
tional Casualty Co. (N. a 


XIV. Notice and Proof of Loss. 


(A) 


REQUIREMENT IN GENERAL. 


Under Public Laws 1905, c. 158, Requiring Proof of a Fire to Be Made 
Within a Reasonable Time, in Determining a Certain Delay Was 
Reasonable, Conditions Surrounding Insured Must Be Considered. 
Bard vs. Firemen’s Ins. Co. (Me.) ecve 

Service of Proofs of Loss on Agent Is Service on Principal. De 
Michele vs. London & Lancashire Fire Ins. Co. (Utah) ........ 

Reasonable Notice of Accident Sufficient. Hope Spoke Co. vs. Maryland 
Casualty Co. (Ark.) 

Sixty Days After a Fire to Render a Statement to Insurer, 
Sixty Days After the Fire Has Terminated to Such an Extent 
That an Inspection of the Property Damaged May Be Made. 
Slocum vs. Saratoga & Wash. Fire Ins. Co. of Saratoga & Wash. 
Counties (N. Y.) 

Was Not Bound to Give Defendant Any Notice Until Her Claim Matured 
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by the Death of the Insured. Crotty vs. Continental ESTES 


Co. (Mo.) 

The Liability of an Insurance Company to a Mortgagee, Entitled to 
Payment of a Loss as His Interest May Appear, Is Different 
From the Liability to the Owner, and the Provisions of the Pol- 
icy as to Presentation of Proof of Loss and as to the Short 
Statute of Limitations Do Not Apply to a Mortgagee. 
vs. North British & Mercantile Ins. Co. (N. Y. 

The Law Requires That Proofs of Death Must Be Made Within a 
Reasonable Time. What Constitutes Reasonable Notice Must 
Depend on All the Circumstances of the Particular Case. 


Metropolitan Life Ins. Co. vs. Peoples’ Trust Co. (Ind.)......1306 


Where an Accident Policy Contains a Stipulation That Notice of 
Loss Must Be Given Within a Specified Time, Such Stipulation 
Is Valid, and Must Be Complied With Before a Recovery Can 
Be Had on the Policy, Except Where It Is Not Made a Con- 
dition Precedent to the Right of Recovery, or Where It Is 
Impossible of Performance. Maryland Casualty Co. vs. Burns 
(Ky.) 

An Accident Policy, Requiring That Immediate Notice Be Given to 
Defendant or Its Authorized Agent of Any Injury for Which 
a Claim Was to Be Made, and Declared That Unless Notice 
Was Given Within Ten Days After the Accident, No Claim 
Should Be Valid. Held That if Insured Under Such Policy 
Survived the Accident He Was Required to Give the Notice 
Within the Time Specified, but That in Case of His Death, a 
Notice Given by the Beneficiary Within Ten Days After the 
Acquired Knowledge of the Existence of the Policy Was Suffi- 


cient. Maryland Casualty Co. vs. Burns (Ky.) .1752 


Where a Mutual Fire Insurance Company Provided That, in Case of 
Loss, Insured Should Give Notice in Writing Within Thirty Days 
to the Company, to Assess the Damages, and Such Notice Was 
Not Given, Insured Cannot Recover for the Loss Without Proof 
of Waiver of Such Notice. Masino et al. vs. Farmers’ 
Mechanics’ Mut. Ins. Ass’n of Bucks Co. 

A Provision in a Bond Requiring the Obligee Upon the Discovery of 
an Act Which May Create a Liability Under the Instrument to 
Give Notice Thereof to the Obligor at “the Earliest Practical 
Moment” Contemplates Such, and Only Such Delay as in View of 
All Circumstances May Be Reasonably Necessary. Rankin vs. 
United States Fidelity & Guaranty Co. (Ohio) 
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Unless the Lapse of Time Is So Long as to Be Obviously a Noncom- 
pliance With the Contract, the Question Whether the Notice 


Was Timely Is One for the Jury. Employers’ Liability Assur. 
1 


Corp. vs. Stanley Deposit Bank (Ky.) 

A Reasonable Compliance With the Conditions of the Contract Re- 
lating to Notice Is Indispensable to Fix Liability. The Con- 
ditions Are a Material and Important Part of the Contract, and 
Should Not Be Deliberately Set Aside as of No Moment, a Mere 
Mistake, the Result of Carelessness and Inattention Is Not Suffi- 
cient Excuse to Extend the Time Beyond What Would Ordinarily 
Be Reasonable, the Judgment of the Lower Court Dismissing the 
Petition Was Correct. Jefferson Realty Co. vs. Employers’ Lia- 
bility Assur. Corp. (Ky.) 

Unless Time Was Made of the Essence of the Contract, the Company 
Cannot Escape Liability for the Loss, Except It Appears That 
They Were Injured by the Failure of the Insured to Comply With 
the Letter of the Contract as to Time for Giving Notice and 
Making Proof. Dixon vs. State Mut. Ins. Co. (Okla.) 


1863 
FORM, REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOF. 


Omission of a Statement of Venue in Proofs of Loss Under a Fire 
Policy Is Amendable in Furtherance of Justice. Slocum vs. 
Saratoga & Wash. Fire Ins. Co. of Saratoga & Wash. Counties 
CN. Be) 

In the Absence of Any Suggestion of Fraud Where It Appears That 
the Assured Made an Inventory of His Stock in January and An- 
other in Senvtember, and Has Taken Out His Insurance in Octo- 
ber, His Productign in Connection With His Claim for a Loss 
Occurring in November of the Last Inventory, Meets the Re- 
quirements of the Warranty on the Subject of the Last Preceding 
Inventory, When It Is Not Shown That the Inventory Taken in 
January Was in Existence When the Policy Was Issued. 

Clark & Sons vs. Franklin Ins. Co. et al. (La.) 

Notice of Injury or Death Conditions Precedent to Liability; a Failure 

to Give Notice Within a Reasonable Time Relieves From Lia- 


bility. Crotty vs. Continental Casualty Co. (Mo.) ecceeken 


Circumstances Reasonably Showing Disadvantage to the Company, 
ould Work a Forfeiture of the Policy. Crotty vs. Continental 
Casualty Co. (Mo.) 

Where a Life Insurance Company Issues Several Policies on the Life 
of the Insured and There Is Nothing Contained in Any of Them 
Which Requires a Separate Proof of the Death of the Insured 
to Be Made, Such Proof of Death Made Under One of Them 
Suffices to Make the Policy, Under Which No Such Proof = 
Been Made, Actionable. Bohles vs. Prudential Ins. 
America (N. J.) 

Where the Insured Shows That He Could Not, by the Use of Such 
Reasonable Means as Were Within His Power, Secure Bills or 
Duplicates, It Is a Sufficient Excuse for His Failure to Comply 
With a Demand for Them, Made Under a Provision in the 


Policy. Mutual Fire Ins. Co. of Montgomery Co. vs. Pickett (Md.) 1645 


EFFEC! OF STATEMENTS AND PROOFS. 


Recovery on a Fire Policy Is Denied by Falsely and Knowingly Insert- 
ing in His Proof of Loss Articles as Burned anu Which Were 
Not Burned and in Other Ways Displaying a Reckless Disregard 
= a Pottle et al. vs. Liverpool & London & Globe Ins. 
o. (Me.) 
Where Admissions in the Proof of Death Were Relied Upon to ‘Defeat 
Recovery, Evidence Sufficient to Authorize the Jury to Disregard 
Such Admissions. Frazier vs. Metropolitan Life Ins. Co. (Mo.).. 
It Has Been Repeatedly Held That the Statements Contained in 
Proofs of Death Are Admissions Made by the Beneficiary, Which 
Unless Explained or Contradicted, Are Binding on the Bene- 
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ficiary. Leonard vs. John Hancock Mut. Life Ins. Co. (N. Y.)..1246 


ESTOPPEL OR WAIVER AS’ TO NOTICE AND PROOF OR DE- 
FECTS AND OBJECTIONS. 


Actual Knowledge of Forfeiture of a Fire Policy by Failure to File 
Proofs of Loss Is Not Necessary to Waiver Thereof, if the In- 
surance Company Should Have Known of the Forfeiture. 
izens’ Mut. Fire Ins. Co. vs. Conowingo Bridge Co. (Md.) 

Notice of Illness Not Given Within Specified Time, as Provided in 
Health Policy and Defendant Having Made No Objections Thereof 
at the Time, Defendant Waived a Strict Compliance of the Pro- 
vision. Ramsey vs. General Accdt. Fire & Life Ins. Co. (Mo.).. 

An Insurance Company Which Recognizes the Validity of a Fire Policy 
With Full Knowledge of a Forfeiture, or Which Acts So as to 
Induce Insured to Reasonably Believe That It Does Not Intend 
to Rely on the Forfeiture, Cannot Afterwards Assert That It Did 
Not Intend to Waive the Forfeiture. Citizens’ _— Fire Ins. 
Co. of Cecil County vs. Conowingo Bridge Co. (Md.) 

It Has Been Held by This and Other Courts That Where the Pre- 
liminary Proofs of Loss Are Presented to the Insurer in Due 
Time, and They Are Defective in Any Particular, These Defects 
May Be Waived. Continental Casualty Co. vs. Ogburn (Ala.).. 

If a Company Kefuse to Pay Upon Independent Ground Before Proof 
of Loss Is Made, and Before the Time Within Which Proof Is 
to Be Made, Such Denial Is a Waiver of Proof. Scott et al. 


9386 


vs. Dixie Fire Ins. Co. (W. Va.).......+.. oee ee 0089 
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An Insurance Company Has No Standing to Defend an Action on a 
Policy of Fire Insurance, on the Ground That the Assured Has 
Not Made Proof ef Loss When It Failed, After Notice of the 
Loss to Furnish the Blank Forms Required and Has in Writing 
Specifically and Unqualifiedly Denied All Liability. J. B. Clark 


& Sons vs. Franklin Ins. Co. et al. (La.) eoookd 


Where an Insurance Company Denied Al! Liability Under a Life Policy 
Requiring It to Pay Premium in Case of Disability of Insured, 
That Denial Was a Waiver of Proof of Death or Disability; the 
Furnishing of Such Proof Being a Mere Condition Precedent to the 


Suit. Southern Life Ins. Co. vs. Hazard (Ky.) cosvckll 


Held, That the Company Was Estopped From Defending an Action 
on the Policy, on the Ground That Insured Did Not Make Proof 


of Loss Within the Required Time. Farley et al. vs. beeen 


Assur. Co. (Ore.) 

A Denial by an Insurer of Any Liability on a Policy of Insurance 
Additional to That Shown by Proofs of Loss and a Settlement 
Thereunder Would Amount to a Waiver of the Filing of Ad- 
ditional Proofs of Loss as a Condition to a Recovery. 

Fire Ins. Co. vs. Nichols (Ark.) 

Where Special Agents of an Insurance Company Were Dispatched to 
Determine the Amount of Loss, Their Representations That the 
Company Would Not Require a Sworn Statement by Insured as 
to the Nature of the Loss, Origin of the Fire, and Amount of 
Insurance, When Not Ratified by the Company Are Not Bind- 
ing on It. These Special Agents Having No Authority Other 
Than to Determine the Amount of the Loss. Rockwell vs. 


Hamburg-Bremen Fire Ins. Co. et al. (Mass.)........eceeeeeee 1 


Where One Insured Under Fire Policies Failed to Submit a Signed 
and Sworn Statement as to the Amount of Loss, Origin of Fire 
and Insurance on the Property, a Letter Written by the Counsel 
of the Insurance Companies Stating That No Arbitration Had 
Been Had and That Loss Is as Yet Payable When Read in 
Connection With the Statement That the Companies Would 
Rely on All Their Legal Rights, Is Not Evidence of a Waiver 
of the Provision Requiring Insured to Submit the Statement. 
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Rockwell vs. Hamburg-Bremen Fire Ins. Co. et al. (Mass.)..1478 


The Insurer Having Denied Liebi'ity on the Policy Upon the Specific 
Ground That It Had Lapsed, and Therefore Ceased to Continue 
in Force, Made It Unnecessary to Furnish Proofs of the Death 


of the Insured in Order That the Policy May Become Suable. 
1 


Bohles vs. Prudential Ins. Co. of America (N. J.) 

Evidence, Established That Defendant Had Received Proof of Loss 
Without Indicating Any Defect Therein, Was Proof of Waiver 
of All Objections Thereto. St. Paul F. & M. Ins. Co. vs. Griffin. 
(Okla.) 

A Fire Policy Provided That in Case of Loss the Insured Must Present 
a Statement, Sworn to and Signed by Him, Setting Forth the 
Value of the Property Insured, His Interest Therein, etc. Held, 
the Insured Having Failed to Submit the Required Statement, 
the Act of the Insurer in Sending Its Special Agents to Ascer- 
tain the Amount of Loss, and in Proceeding to Determine by 
an Arbitration and Award, Was Not a Waiver. Rockwell vs. 
Hamburg-Bremen Fire Ins. Co. (Mass.) 


Adjustment of Loss. 
ADJUSTMENT AND SETTLEMENT. 


An Offer by an Indemnity Company to Pay an Employer a Pro Rata 
Share of an Amount Paid by the Employer to Discharge a Judg- 
ment for Injury to a Servant, With a Refusal by the Employer; 
Anything Less Than the Full Obligation, Does Not Constitute 
an Agreement to Release the Company. Stipulation That the 
Insured Should Not Settle Any Claim Without the Consent of 
the Insurer, Contemplated Only the Settlement of Claims Before 
Trial, and Will Not Entitle the Insurer to a Proportional Benefit 
of a Compromise. Mears Mining Co. vs. Maryland Casualty Co. 
(Mo.) 

Where Parties to a Mortgage Provide That Any Insurance on the Prop- 
erty Should Be Payable to the Mortgagee. The Insurance 
Money ‘Represented the Mortgaged Property and Was in Effect 
an Equitable Conversion of It. If He Desired Security for Such 
Indorsement, He Should Have Obtained It by Contract. Kis- 
sire vs. Plunkett-Jarrell Grocer Co. (Ark.) 

The Repeal of a Special Statute Must Be Either Express, or the 
Intention of the Legislature Must Be So Clear as to Amount to 
an Express Direction. To Make a Loss Total It Is Not Necessary 
That the Fire Entirely Destroys and Works an Extinction of the 
House. There Is a Total Loss Where the Building Is Substan- 


tially Destroyed. Hinkle et al. vs. North River Ins. Co. (W. Va.) 1361 


It Has Been Determined That After an Adjustment Has Been Signed 
by an Underwriter, if He Refuses to Pay, the Owner Has No 
Occasion to Go Into Proof of His Loss, or Any of the Circum- 
stances Respecting It. Gerlach vs. Grain Shippers’ Mut. Fire 
Ins. Assn. (Iowa) 

Where an Insurer Offered to Pay the Insured a Stipulated 
for a Fire Loss, on Consideration That the Insured Should As- 
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sign His Cause of Action Against His Lessor, a Railroad Com- 
any, Whose Negligence Caused the Fire, the Acceptance by the 
nsured of That Offer Constitutes an Adjustment of the Loss 
Binding on Both Insured and _ Insurer. Gerlach vs. Grain 
Shippers’ Mut. Fire Ins. Assn. (Iowa) 

No Tender Nor Payment of Any Sum Less Than the Full Amount 
of Any Unquestioned Indebtedness Will Bar the Party From 
Prosecuting a Suit for the Entire Amount Due. Waiver Is Al- 
ways a Question of Intention and Rests Upon a Full Knowledge 
of All the Material Facts on the Part of the Person Against 
ae <i Defense Is Interposed. Head vs. New York Life ene 

0. (Mo. 

Where a Surety Company Held One Out as an Adjuster, Without Any 
Notice as to Limitation on His Power, One Treating With Him 
in the Settlement of a Claim Is Warranted in Assuming That 
He Has Power to Bind the Corporation in the Transaction. 
Yost vs. Empire State Surety Co. (Wash.) 


APPRAISAL AND ARBITRATION. 


Appraisal Clause Valid and Binding. No. Br. & Merc. Ins. Co 
Robinett & Green (Va.)..... 

Appraisal Demanded Within Sixty Days “After Filing Proof. 

& Merc. Ins. Co. vs. Robinett & Green (Va.) ‘ 

Appraisers, After Choosing an Umpire to Appraise a Loss, Does. Not 
Require Them to View the Damaged Property Together, nor For- 
bid Them Doing It Separately. Kent & Purdy Paint Co. vs. 
#®£tna Ins. Co. (Mo.) 

The Agreement for an Appraisal Formed a Part of the Contract Sued 
Upon, a Showing That It Had Not Been Complied With Was a 
Showing That the Contract Sued Upon Had Not Been Fulfilled, 
and Was a Matter of Defense at Law. It Was No Objection to 
Recovery That Plaintiff Sold the Remaining Property After the 
Appraisal, Though the Policy Gave Insurer the Right to Take the 


Property at Its Appraised Value, Where Insurer Repudiated the 
Appraisal, Thereby Losing Such Option. Kent & — Paint 
Co. vs. Avtna Ins. Co. (Mo.) 

A Statutory Fire Policy Declared That the Insurer Should’ ‘Not Be 
Liable Beyond the Actual Cash Value of the Property at the 
Time of Loss or Damage, and Provided for an Appraisement 
in Case of Disagreement. Held, That a Report, of Appraisers 
Giving the Sound Value of and the Loss on Various Articles 
of Personal Property in the Aggregate but Not Itemized Was Not 
Sufficient Compliance With the Policy, and Was Therefore Void. 
Sauthof vs. American Cent. Ins. Co. (R. I.) 

An Award of Arbitrators Will Be Corrected to Show Their 
cision. Clark Millinery Co., Ine., vs. Nat. Union 
Co. (N. ¢ 


ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


A Waiver to Be Effective Against the Party Making It, Must Have 
Occurred With Full Knowledge of All Material Facts and Must 
Be Distinctly Made. No. Br. & Merc. Ins. Co. vs. Robinett & 
Green (Va.). 

In Atramation to Settle an Employee’s Claim for Injuries Did Not 
Mislead the Insured Employer or Deprive It of Any Right Which 
It Had in the Matter, the Indemnity Company Was Not Estopped 
by Such Act From Denying Liability Under the Policy. A&tna 
Life Ins. Co. vs. Tyler Box & Lumber Mfg. Co. (Tex.) 

Where an Insurance Company Defends in an Action on One of Its 
Policies, on the Ground That Plaintiff Had Failed to Have an 
Appraisement Made as Provided in the Policy, Held, the Insured 
Was Not Deprived of His Remedy at Law for Failure to Have 
the Property Appraised After the Company Had Denied Any 
a, for the Loss. Home Ins. Co. of N. Y. vs. Ballard 


XVI. Right to Proceeds. 
(A) INSURANCE ON PROPERTY. 


qi) Interest of Parties in Building Contracts. S. Anderson & Son va. 
Shattuck (N. H.) eoce 

Evidence in an Action Showing That the Policy Was Void Because 
of the Grantee Procuring Additional Insurance Without the In- 
surer’s Consent, Which Was a Violation of a Stipulation in the 
Policy. Dumphy et al. vs. en Union Assur. Co. Ltd., 
of London (Tex.) 

The Holder of a Fire Insurance Policy “is Not Entitled to Recover 
Where He Has Parted With His Interest in the Property Before 
the Loss. Davis vs. Bremer County Farmers’ Mut. Fire Ins. 
Ass’n (Iowa) : 

A Mortgagee Is Entitled Merely to the Extent of Satisfying His Mort- 
age. Bremyer vs. Schr Ass’n of Swedish Evangelical Mission 
onference of Kansas /Kan.) 

A Policy of Insurance Procured by an Owner of a Steamboat Which 
Insures Him as a Freighter, Gives Him the Right to Indemnity 
Only; Any Surplus Being for the Benent of the Owners of the 
Freight. Symmers vs. Carroll (N. Y.) 
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Where the Executrix to Whom Personalty Was Bequeathed, Pro- 
cured a Fire Policy Thereon, and the Property Was Destroyed 
by Fire During Administration the Insurance Money Took the 
Place of the Personalty Destroyed, and Passed to Her. 

Robi’s Estate (Cal.)........ 

A Contractor Engaged in the Building of a House Destroyed by Fire 
and Earthquake Cannot Share in the Proceeds of Insurance 
Taken Out by the Owner. Anderson vs. Quick (Cal.).......... 185 

Where Evidence Tended to Show That Plaintiff Became the Owner 
of Policies After Fire, Held That in the Absence of Any Pro- 
vision in the Policies Requiring Such a Transfer of Ownership, 
It Could Be Made by Parole and Right of an Action on Them 
Is Properly Prosecuted in the Name of the Party Really Inter- 
ested. Cosmopolitan Fire Ins. Co. vs. Gingold (Ala.)........ 

A Policy of Insurance May we Assigned After Loss. Bartling vs. 
German Mut. Lightning & Tornado Ins. Co. of Farmers of Max- 
field and Vicinity (Iowa). eeccccccccce 

After a Loss, a Policyholder Assigned the Policy to a ‘Person “Who 
Had Purchased the Insured Property Before the Loss, to Which 
the Assistant Secretary of the Insurer Consented. Held That 
Insurer Was Not Liable. Davis vs. Bremer County Farmers’ 
Mut. Fire Ins. Ass’n (Iowa) ecccccccce 

The Seller’s Liability for Failure to Collect a Portion of the Insurance 
Was an Unliquidated Demand, Depending on Negligence, and 
Was Properly Submitted to the oo Exposition Arcade Corpo- 
ration vs. Lit Bros. (Va.)..... ° 


LIFE AND ACCIDENT INSURANCE. 


Although Statute Protects Beneficiary From Creditors in Sweeping 
Terms, if the Right to Change the Beneficiary Is Reserved the 
Creditors Can Seize the Policy or Its Value in Bankruptcy Pro- 
ceedings. In re Fidward L. Loveland, Bankrupt (U. S.)....... 

Althougn Statute Protects Beneficiary From Creditors in Sweeping 

erms, if the Right to Change the Beneficiary Is Reserved the 
Creditors Can Seize the Policy or Its Value in Bankruptcy Pro- 
ceedings. In re Edward L. Loveland, Bankrupt \U. S.)....... 

In Case of Death From Accident, Payable to a Named Beneficiary, 
and Also Payments to Insured in Case of Incapacity, the Bene- 
ficiary Has No Rights Under the Contract Until the Insured Has 
Died. Crotty vs. Continental Casualty Co. (Mo.). 

Where the Wife of the Insured Claimed the Proceeas’ Under an “Al- 
leged Agreement That in Consideration of Her Signing a Deed 
to Their Homestead, So That the Insured Could Purchase In- 
cumbered Property, He Would Take Out Sufficient Insurance to 
Pay Off the Incumbrance in Case of His Death, Where Such 
Insurance, Together With That Which the Wife Was Beneficiary, 
Was More Than the Amount of the Incumbrance, Could Not, Un- 
der the Agreement, Claim the Proceeds of an Insurance Policy 
of Which Another Was Beneficiary. Jones vs. Jones (Tex.)....1155 


A Husband and Wife at the Time of Obtaining a Policy on His 
Life Agreed That the Amount of ‘the Policy at Maturity Should 
Belong to Her. For Over Twenty Years She Kept Boarders, 
Doing All the Business, and Paid the Premium From the Yearly 
Savings From the Boarding Business. Held, That the Money 
Payable at the Maturity of the Policy Belongs to the Wife. 
Roberts et al. vs. W. H. Hughes Co. (Vt.) 

An Insurance Policy Was Payable to the Wife of Insured, and in Case 
of Her Death Before the Death of the Insured to Her Chil- 
dren for Their Use, or to Their Guardian if Under Age. The 
Beneficiary Named Predeceased Insured, Leaving Two Chil- 
dren of a Daughter Who Had Predeceased Her. Held That 
the Children of the Beneficiary’s Deceased Daughter Took No 
—— Under the Policy. Davis vs. New York Life Ins. 
(Mass. 

The Wife of an Insured Whose Rights to the Proceeds Was Contin- 
gent on Her Surviving Her Husband, and Who Predeceased Her 
Husband Had No Vested Transmissible Interest in the Proceeds. 
Davis vs. N. Y. Life Ins. Co. (Mass.) 

Shares of Decedent’s Second Wife and His Children in Proceeds of 
Life Policy Determined. Rankin vs. Rankin (N. J.) 

The Vested Interest Which a Wife Took Under Policies in Her Favor 
on Her Husband’s Life Passed to the Husband on Her Prior 
Decease Subject to Her Debts, So That When He Died Without 
Making Any Change as to Beneficiary, They Became a Part of 
His Estate Subject to His Debts. Rankin vs. Rankin (N. J.)....1572 


Where an Insurance Policy Provided That the Insured Could Change 
the Beneficiary by Filing Notice Thereof at the Home Office of 
the Insurer, Accompanied by the Policy, and a Change Should 
“Take Effect Upon the Indorsement of the Same on the Policy 
by the Company,” and the Insured After Being Mortally 
Wounded, and Two Days sefore His Death Determined to 
Change the Beneficiary, and in Full Compliance With the 
Terms of the Policy Mailed Notice Thereof, Together With the 
Policy, to the Home Office of the Company, Such Change Was 
Effectuated Thereby, Though the Notice and Policy Were Not 
Received by the Insurer, or the Indorsement of the Change Made 
on the Policy, Until After the Death of the Insured; the Quoted 
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Provision Being Merely for the Protection of the Insured, and 
Not Stating a Condition Precedent to the Change. No Dis- 
tinction Is Made Between Old Line Life Insurance Companies 
and Fraternal Societies When Construing the Provisions of Pol- 
icies Which Give a Right to Change Beneficiaries. Mutual Life 
Ins. Co. of N. Y. vs. Lowther (Colo.) 


«D) ACTIONS TO DETERMINE RIGHTS TO PROCEEDS. 


qi) Interest of Parties in Building Contracts. S. Anderson & Son vs. 
Shattuck (N. H.)..csceeceeee 


XVII. Payment or Discharge Contribution and Subrogation. 
(A) PAYMENT OR DISCHARGE. 


Where Fraud Is Shown in the Preparation and Verification of Proof 
of Fire Loss on the Part of the Insured, the Insurer Was En- 
titled to Recovery in an Action for Deceit. Palatine Ins. Co. 
of London Ltd., vs. Kehoe (Mass.)....... eevee 

To Recover Insurance Money Paid on the Contract of Insurance, “the 
General FP''c Is That the snsurer Can Recover Only the Excess 
Received From Wrongdoer. Held the Insurer Cannot Recover 
the Insurance Money Paid in an Action Therefor Against the 
Insured. Shawnee Fire Ins. Co. vs. Cosgrove et al. (Kan.) 

Where in an Action on an Insurance Policy the Insured Pleaded as 
a Bar to Recovery Certain Breaches of the Contract and Sub- 
sequently Filed an Amended Answer Pleading as a Set Off a 
Note Executed by the Insured, an Acknowledgement of Such 
Indebtedness by the Plaintiff, a Recovery of the Amount of the 
Policy, Less the Note, Would Not Put Him in the Position of 
Having Demanded More Than He Was Entitled to Recover, 
So as to Preclude Upon a Judgment in His Favor. Queen of 
Arkansas Ins. Co. vs. Bramlett (Ark.) 

In an Action Upon a Fire Policy for the Sum Found Due and Agreed 
to Be Paid by an Adjuster of the Company, Appellant An- 
swered Denying That It Owed the Amount Claimed by Him. 
Queen of Arkansas Ins. Co. vs. Millham (Ark.) 

In Case of a Loss Under an Insurance Policy a Failure to Pay the 
Same Within the Time Specified After a Demand Made Shall 
Render the Company Liable for 12 Per Cent Damages and At- 
torney’s Fees, an Insurance Company Cannot Be Penalized. for 
Resisting a Demand Which Upon the Trial Is Determined to 
Be Unjust. Queen of Arkansas Ins. Co. vs. Bramliett (Ark.)..1097 

A Mere Formal Demand Would Have Effected Nothing, and Under the 
Circumstances, It Was Not Required to Be Made, and the Court 
Committed No Error in Assessing the Penalty and Attorney’s 
Fees Against It, Pursuant to the Statute. Phoenix Ins. Co. of 
Hartford vs. Fleenor (Ark.) .....+..e0- ° 


SUBROGATION. 


Where an Insurance ~ompany Paid to Insured a Loss Caused by the 
Neglect of @Defendant Railroad Company in the Burning of In- 
sured’s Property, Such Payment Subrogated the Insurer to the 
Rights of the Insured to the Extent of the Insurance Paid. 
New York Cc. & St. L. Ry. Co. vs. Roper et al. (Ind.)....... ° 
Issued by a Surety Company for the Protection of an Employer 
and the Signature of the Employee Does Not Appear Thereon, 
the Company Is Subrogated_to All the Rights of Action Against 
Such Employee as Though His Signature Was Not Omitted. 
General Ry. Signal Co. vs. Title Guaranty & Surety Co. (N. Y.). 

Statute Providing That When a Railroad Is Held Responsible for the 
Destruction of Property by Fire, Took Away the Right of Insur- 
ance Companies to Subrogation in Case of Payment to a Prop- 
erty Owner for the Destruction by Fire of Property Along the 
Right of Way. New England Box Co. vs. New York Cent. & 
H. R. R. Co. (Mass.) ° 

Where the Owners of a Tug Hold an Open Policy, While the Owners 
of the Cargo Were Protected by a Certificate Accompanying 
the Same, the Meaning and Intent of the Certificate Showed 
That the Cargo Owners Who Paid the Premium Were “As- 
sured.” Merchants’ & Miners’ Transp. Co. vs. Robinson-Baxter- 
ey Towing & Transp. Co. et al.—General Chemical Co. 

Merchants’ & Miners’ Transp. Co. et al.—Merchants’ & Miners’ 
Transp. Co. vs. Gildersleeve et al. (U. 8S.) 

An Insurance Company Not Induced by Fraud to Issue a Policy ‘and 
Not Induced by the Misconduct of the Beneficiary Therein to 
Pay It on the Death of Insured May Not Recover the Amount 
Paid, on the Theory of a Mistake Due to Ignorance of Facts 
Entitling It to Avoid the Policy for Breach of Warranty. 
Kansas City Life Ins. Co. vs. Blackstone  (Tex.) 

Where a Party Insured Is Entitled to Recover Because at the Time 
of Loss There Was Some Unsatisfied Obligation on the Part of 
a Purchaser. Bartling vs. German Mut. Lightning & Tornado 
Ins. Co. of Farmers of Maxfield and Vicinity (Iowa) 

An Assignment of a Claim for Damages to Personal Property by Fire 
to the Plaintiffs, Who, as Insurers of Said Property, Paid the 
Loss to the Owners, Held Not Based Upon the Policy Pursuant 
to Which Such Payment Was Made, and Hence Not Affected by 
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Any Illegality Which May Have Existed in the Policy. 
cock et al. vs. Canadian Northern Ry. Co. (Minn.) 

A Provision That Whenever the Insurer Should Pay the Mortgagee 
Any Loss Under the Policy, and Should Claim That as to the 
Mortgagor or Any Owner No Liability Therefor Existed, the 
Insurer Should to the Extent of Such Payment Be Thereupon 
Subrogated to All the Rights of the Mortgagee. MHeilbrunn vs. 
German Alliance Ins. Co. of N. Y. (N. Y.) ee 

The Liability of the Wrongdoer Is, in Legal Effect, First and Prin- 
cipal, and That of the Insurer Secondary, Not in Order of Time, 
but in Order of Ultimate Liability. To Insurer’s Right to Sub- 
rogation Does Not Depend on a Stipulation in the Policy. The 
Insured Having Released the Wrongdoer, This Will Deprive the 
Insurer of the Benefit of Subrogation. The Obligation Was 
Simply That the Insurer Should Succeed to Any Right the In- 
sured Might Have Upon the Payment of the Loss, and if He 
Had No Right or Cause of Action Against the Wrongdvoer, Ther 
There Was Nothing to Be Subrogated to. Gerlach vs. 
Shippers’ Mut. Fire Ins. Assn. (Iowa) 

Insurance Company Paying a Loss Is Subrogated to Rights of Owner 
and May Recover Against Railroad Causing It. British Am. 
Assurance Co. vs. Colo. & S. Ry. Co. (Colo.) 

Statute Denying Right of Subrogation of Insurance Company to Claim 
of Insured, Not Applicable to Policies Issued Before Passage. 
British Am. Assurance Co. vs. Colo. & S. Ry. Co. (Colo.) 

Right of Subrogation Arises on Issuance of Policy and Exists Even 
When Fire Occurred After Passage of Statute Denying It. 

Am. Assurance Co. vs. Colo. & S. Ry. Co. (Colo.) 

Insurers by Subrogation Are Equitable Assignees, Proportionate to a 
Payment by Them Made to the Insured, the Assignment Having 
the Aspect, in Effect, of One by the Most Formal and Express 
Deed. Gaugler et al. vs. Chicago M. & P. S. Ry. Co. (Mont.). 


XVIII. Action on Policies. 


(A) 


RIGHT OF ACTION AND DEFENSES. 


Accrual of Action Defined, Regarding Indemnity Clause in an Employer’s 
Accident — Policy. Clark vs. W. R. Bonsal & = 
et al. (N. 

Appraisal Clause Valid and nee 
Robinett & Green (Va.) 

A Policy Provided That, in Event. of Loss, Proof of Loss in Writing, 
Giving Certain Information Designated in the Policy, Shall Be 
Rendered by the Insured to the Company Within Sixty Days 
After the Fire, and That No Suit or Action on the Policy for the 
Recovery Shall Be Sustainable Until After Compliance With 
Said Requirement. Nance vs. Oklahoma Fire Ins. Co. (Okla.).. 

A Conspiracy, Which Failed of Accomplishment, and Was Not the 
Cause of the Fire, Whereas the Defense in the Former Action 
Merely Averred That While the Conspiracy Was Still in Existence 
and in Process of Accomplishment the Fire Occurred. Ampersand 
Hotel Co. vs. Orient Ins. Co. et al. (N. Y. 

The Legislature in 1911 Amended the Statute So as to Include This 
Character of Insurance. Mears Mining Co. vs. Maryland Casualty 
Co. 

Under a Fire Policy Which Requires Insured to Give Immediate 
Notice of Any Loss and to Render a Statement to Insurer 
Within Sixty Days After the Fire, Compliance With Such Re- 
quirements Is a Condition Precedent to Right to Recover. Slo- 
cum vs. Saratoga & Wash. Fire Ins. Co. of Saratoga & Wash. 
Counties (N. Y.) 

Where There Was a Total Loss of Property Covered by a Fire Insur- 
ance Policy Governed by the Provision of Section 3199 and 3204 
of Wilson’s Rev. & Ann. St. 1903, No Appraisement Was Necessary. 
Springfield F. & M. Ins. Co. vs. Homewood (Okla.). 

{ft Is Not Necessary to Tender Money Received From Life Insurance 
Company in Settlement of the Excess of the Cash Surrender 
Value Over a Loan on the Policy, Where It Is Certain the 


1333 


-1652 


974 


Tender Will Be Refused. Jones vs. N. Y. Life Ins. Co. (Okla.) 1027 


A Defendant in an Action on an accident Insurance Policy Might Prop- 
erly Set Up as a Defense and Prove That the Injury to the 
Plaintiff Was Orchitis, Liability for Which Was Excepted by the 
Contract, Though the Injury Was Not So Named in the Petition. 
Romayne vs. Hawkeye Commercial Men’s Ass’n (Iowa) 

Falsely Increasing the Amount of a Claim on a Burglary Insurance 
Policy. The Allegation of Fraud Was New Matter, Which if 
Established by Competent Proof, Would Constitute a Defense 
to the Action. Spingarn vs. National Surety Co. of N. Y. (N. Y.) 

Held, That the Action Was Not Premature; the Failure to Agree on 
an Umpire Not Being Due to Any Misconduct by Insured or 
the Appraiser Appointed by Him. Sharp vs. Niagara Fire Ins. 
Co. (Mo.) 

Statute Providing That in Actions on Life Policies No Defense Based on 
Misrepresentations in Obtaining the Same Shall Be Valid Unless 
Insurer Deposits in Court the Premiums Received. Welsh vs. 
Metropolitan Life Ins. Co. of N. Y. (Mo.) 


1126 


-130 
Where an Insured, Without Mental Capacity to Judge Inteiligentiy 


of His Rights Thereunder Surrendered His Policy for Its Cash 
Value, and It Was Canceled, His Beneficiary May Maintain an 
Action at Law on the Policy Without First Bringing an In- 
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dependent Action to Set Aside the Surrender and Cancellation. 
Nutter vs. Des Moines Life Ins. Co. (Ia.) seeeee  A43L 

The Mere Issuing of a Policy in Favor of Plaintiff Is Insufficient, it 
the Circumstances Show No Agreement on the Part of Plaintiff 
to Pay Therefor. The Fact That Plaintiff Made Claims for Dam- 
ages Under the Policy Was Not Inconsistent With the View That 
the Motor Service Company Was the Party Who Agreed to 
Pay the Premiums. Willis Cab & Auto Co. vs. Gen. Acc. Fire 
& Life Assur. Corpn., Ltd. of Perth, Scotland (N. Y.)...... .. 16265 

Under a Condition in a Policy Requiring the Insured, on Request, to 
Furnish Books of Account, Bills, etc., and Providing That Until 
Such Proof Is Made No Loss Shall Be Paid, Until the Insured 
Shows That He Has Complied With Such Demand, or That It 
Was Not Possible for Him to Do So by the Use of All Reason- 
able Means, He Cannot Sue on the Policy. Mutual Fire Ins. Co. 
of Montgomery Co. vs. Pickett (Md.)........ 

Under an Indemnity Bond Providing That the Indemnitor Would Pay 
to the Employer Any Loss or Damage Suffered Through Dis- 
honesty of Its Employees, the Employer Had an Absolute Right 
to Recover the Loss as Soon as It Occurred, and Was Not Re- 
—— to First Exhaust Its Remedies Against Those Primarily 
Liable for the Loss. First Nat’l Bank of Crandon vs. 
Fidelity & Guaranty Co. of Baltimore (Wis.) 


JURISDICTION AND VENUE. 


Haynes vs. City Natl. Bank of Lawton et al. (Okla.) .........+.. 
Under the Express Terms of Act No. 44 of 1910 p. 69, Suit ‘on a Life 
Policy May Be Brought in the County of Decedent's Domicile In 
Louisiana. Cole vs. Mutual Life Ins. Co. of New York—In re 
Mutual Life Ins. Co. of New York (L8.)....cccccccccescccece 
Under Civil Code 1910, § 3563, Nonresident Insurance Company May 
Be Sued in the County Where Company Had Agent and Place of 
Doing Business When the Contract Was Made and Cause of 
Action Arose. Peters vs. Queen Ins. Co. (Ga.) ..ccececcesecs 
A Foreign Insurance Company Admitted to Do Business in the State 
Submits Itself to the Jurisdiction of the Courts of the State by 
Answering to the Merits in an Action on a Fire Policy Issued 
in the State, Though It Hes Been Previously Dissolved in the 
State of Its Origin. viene vs. Nat. Mut. Fire Ins. Co. et al. 


( -) eccece . 

The Judgment “tor *Plaintitt “in “an “Employee's “Action ‘for Personal In- 
jury Is Conclusive Against the Employer in Its Action on Lia- 
bility Insurance Policy, of the Facts Specially Found by Verdict 
in Servant’s Action, That the Machine on Which the Employee 
Was Injured Was a Dangerous Machine and That the Employee 
Was Under Sixteen Years of Age. Buffalo Steel Co. vs. Actna 
Life Ins. Co. (N. Y.).. 


eee 
(C) TIME TO SUE AND LIMITATIONS. 


qi) Laws 1897, c. 218 § 92, Provided That No Insurance Company Shall, 
Within One Year After the Default in Payment of Any Premium, 
Declare Any Policy Hereafter Issued Forfeited, Unless Notice of 
the Amount of the Premium Has Been Mailed to Insured, No 
Authority Holding That the Legislature May Annul the Provi- 
sions of a Contract Before Its Maturity. Adam vs. Manhattan 
Life Ins. Co. of New York (N. Y.) > 838 

@atete Provides That Stipulations in Boas: Contracts Limiting the 
Time Within Which to Sue ‘uereon to Less, Than One Year 
After Loss or Injury, Shall Be Void. Taylor vs. Farmers’ Fire 
Ins. Co. (Miss.). e+e e+ 1805 

The Limitation of an Industrial Insurance’ Policy Does Not Bar “Insured 
From All Other Insurance. Prudential Life Ins. Co. of America 
ee ee ae aera eee socce £08 

A Life Insurance Company Sued on a Policy Had the Burden to 
Show, That the Ins:red Misstated in His Application That He 
Was Not in Good Health. Cole vs. Mutual Life Ins. Uo. of ead 
York—In re Mutual Life Ins. Co. of New York “(La eoeccvoce 

No Claim Can Accrue Until the Expiration of Time, as Provided in 
the Policy. Miles vs. Casualty Co. of America. (N. Y.)........ 60 

Provision in an Accident Policy Limiting Time for Bringing Action 
Is ue. Maynard vs. United States Health & Accdt. 

(N. ) 

Limited Time for Bringing Action on an Accident Insurance Policy 
Was Not Waived by Reason of Insurer Admitting Partial Lia- 
bility and Attempting to Settle the Claim. Maynard vs. United 
States Health & Accdt. Co. (N. H.) seees 549 

In an Action on a Life Policy an Instruction, Following ‘the “Terms 
of the Contract, That the Policy Would Be Incontestable After 
the Expiration of Two Years, Except That the Insured Partici- 
pate in the Military Service. Volunteer State Life Ins. Co. vs, 
Buchannan (Ga.) . coos 678 

Plaintiff Sued on a Burglary Policy, Alleging Performance of All 
Covenants and Conditions to Whicn Defendant Answered With 
a General Denial, and as Second Defense That the Policy Was 
Avoided by Plaintiff's Fraud in Exaggerating His Claim by 
False Statements, First Defense Was Equivalent Merely to a 
General Denial to Whicn Plaintiff Was Not Bound to Reply . 
but Second Defense Pleaded New Matter to Which a Reply Was 
Required. vaste Waist Co. vs. Ocean Acc. & Guarantee Corp., 
Ltd. (N. . 
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Evidence Held to Show That a Statement Concerning Loss Was Not 
Rendered Within Sixty Days After the Fire. feoem vs. Sara- 
toga & Wash. Fire Ins. Co. of Saratoga & Wash. Counties (N. Y.) 964 

Evidence in an Action on a Life Policy, Providing Against Liability in 
Case of Injury While Under the Infinence of ete 
vs. Iow~ State Traveling Men’s Ass’n (Iowa). 881 

Evidence in an Action on a Life Policy, Providing Against Liability” in 
Case of Injury to Insured While Under the Influence of Intoxi- 
cating Liquor, Exposed Himself, Without Reasonable Explana- 
. ~ Excuse. Little vs. Iowa State ae Men’s Ass’n 

The Real Controversy Was on the Issue Raised by the Plea That De- 
ceased Was Intoxicated When ao Little vs. Iowa State 
Traveling Men’s Ass’n (Iowa). osece OBS 

“Where Insured in a Fire Policy Sued on the Policy for a Loss Oc- 
curring After Its Issuance, He Must Recover, if at All, Upon 
That Contract, and Not Upon the Personal "Assurance of the 
Secretary. Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. 
Co. (Me.) occcc ced O6T 
Recover on an “Employer's Liability Policy, Plaintitt “Must Prove 
Payment of the Employee’s Judgment Against Him, in an Ac- 
tion on the Policy, It Could Be Shown Under a General Denial 
That the Money Claimed tu Have Been Used to Pay Such Judg- 
ment Was in Fact Advanced by the Attorneys of ™ Employee. 
Campbeili vs. Maryland Casualty Co. (Ind. 

Where Therefore, an Action Is Upon a Contract Subject to a Condition 
Precedent, the Performance of That Condition Must Be Averred 
and Proved. Title Guaranty & Garety Co., Pitff. in Error vs. Wm. 
Francis Nichols (Ariz.) . -+ 1120 

Forfeiture of Fire Policy by Change in’ Interest, Title or Possession 
Is a Mixed Ca of Law and Fact. Zeitler vs. Concordia 
Fire Ins. Co. (Mich.) ...... 

The Only Evidence as to Any Effect ‘Produced by ‘the Fuia Was That 
It Might Have Contracted the Specimens of the Arteries Taken 
From the Body at the Autopsy. Held That the Modification of 
the Prayer Was Not Erroneous, So as to Injure wefendant. 
Standard Acc. & Life Ins. Co. vs. Wood (Md.) 

The Burden of Proof in Such Cases Rests Upon the Insured to Show 
That the Agent of the Insurer Was Advised and Had Knowl- 
edge of the Pre-existing Insurance. Western Nat. Ins. 

Marsh (Okla.) 

It Was Error to Admit Evidence to the Effect That the Assistant 
Local Superintendent Undertook to Waive Requirements of the 
Policy as to Revival, and Also Assured the Wife of the In- 
sured That the Policy Was as Good as Ever, Unless Such Acts 
Were Brought to the Knowledge of the Company. 
dustrial Ins. Co. vs. Eidson (Ga.)..... 

That, Judgment Having Been Rendered in Favor of 
signee, Plaintiff Was Entitled to a New Trial, So That He 
Might Recover the Proceeds of the Policy. Flynn vs. Pruden- 
tial Life Ins. Co. (N. Y.) 

Where a Policy of Life Insurance Had Lapsed for Nonpayment of 
Premium When Due, in Providing a Method of Obtaining a 
Revival, One Requirement Was the Presentation of Evidence 
Satisfactory to the Company of the Sound Health of the In- 
sured. It Did Not Say Sufficient to Satisfy a Reasonable _ Man, 
as the Judge Charged. Rome Industrial Ins. Co. vs. 


(Ga. ) 
The Question Whether Reasonably Proper Monthly Examination of the 
Cashier’s Books Were Made Is for the Jury in an Action on 
His Bond. The Good Faith of the Bank in Certifying, in Con- 
templation of a Renewal of the Casnier’s Bond, the Certificate 
Is Not to Be Taken as a Warranty of the Correctness of the Ac- 
counts. The Mere Fact That the Examination, if Made by a 
Reasonably Competent Person, Failed to Discover Discrepancies 
Covered Up by False Entries. Would Not Defeat the Renewal. 
Title Guaranty & Surety Co. vs. Wm. Francis Nichols (Ariz.) 1136 
It Is Only in Exceptional Cases That the Question of Materiality Can 
Be Withdrawn From the Jury, »s Where the Evidence Is Un- 
contradicted. Standard Acc. & Life Ins. Co. of Detroit, Mich. 
vs. Wood (Md.)....... 1 
A Requested Prayer in an Action on an Accident Insurance Policy Was 
Properly Refused, Where It Permitted the Jury to Find for De- 
fendant Upon Finding That Warranties in the Policy Were Untrue, 
Without Also Finding That They Were Material. Standard Acc. 
& Life Ins. Co. of Detroit, Mich. vs. Wood (Md.)................ 1106 
If the Company Had Been Guilty of Bad Faith as Rendered It Im- 
possible to Comply With the Provisions of the Policy Before the 
Time Limited for Bringing Suit Had Expired, It Would Be 
Estopped From Relying Thereon. Fitzpatrick vs. North Ameri- 
ean Acc. Ins. Co. (Cal.) 1233 
In an Accident Insurance Policy Requiring Action on the Policy to 
Be Brought Within One Year After the Accident Is Valid, and 
Bars an Action Brought Thirteen Months After an Accident Caus- 
ing Death. Fitzpatrick vs. North American Ace. Ins. Co. (Cal.) 1283 
The Issuance of the Certificate, Without Actual Prepayment, Raises 
the Presumption That Credit Was Given Therefor. Hoover vs. 
Bankers’ Life Ass’n (Iowa) 116¢@ 
The Burden Is on an Insurer to Show the Falsity of Statements and 
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Answers in the Application, and That They Were Material to tne 
Risk. Forwood vs. Prudential Ins. Co. of America (Md.) 

Iron-Safe Clause, Evidence Consisting of Copies of Such Books Which 
Were Destroyed Is Sufficient to Show the Value of the Stock 
of Merchandise at the Time of the Fire. Spickard vs. Fire Ass’n 
of Phila. (Mo.) 

The Burden Is on an Insurer to Show the Falsity of Statements and 
Answers in the Application, and That They Were Material to the 
Risk. Evidence Held Insufficient. Forwood vs. Prudential Ins. 
Co. of America (Md.) 36 

Evidence of Plaintiff Tends to Show That Her Husband Was Disabled, 
Within the Meaning of the Policy. Crotty vs. Continental Cas- 
ualty Co. (Mo.) oPeneecsceverecvescsReee 

The Action of an Insurance ‘Agent in ‘Filling Out the Insured’s Ap- 
plication Contrary to the Facts, Merely Upon the Statement Made 
in His Letter That He Was in Good Health, Did Not Conciu- 
sively Show Fraud by the Insured. The Fact That the Applica- 
tion Was Filled Out by the Agent and Never Signed by the 
Plaintiff, It Is Contended That the Statements in the Schedule 
of Warranties Are Material Because the Policy Was Issued 
Upon the Express Condition That They Were True. 

States Casualty Co. vs. Campbell (Ky.) 1236 

On Evidence in an Action Brought on a Parol Contract of Insurance, 
Held, That Whether the Contract Was in Fact Made Was a 
Question for the Jury. American Cent. Ins. Co. vs. Hardin (Ky.) 1182 

All Statements Made by the Insured Shall, in the Absence of Fraud, 
Be Deemed Representations, and Not Warranties. A¢tna Life 
Ins. Co. of Hartford, Conn. vs. Outlaw (8. C.) 

If a Recovery Is Sought Upon the Ground That a Parol Contract 
of Insurance Was Made, There Must Be Evidence Independent 
of Any Custom to Show That Such a Contract Was in Fact 
Made. American Cent. Ins. Co. vs. Hardin (Ky.) 

The Liability of an Insurance Company to a Mortgagee, Entitled to 
Payment of a Loss as His Interest May Appear, Is Different 
From the Liability to the Owner, and the Provisions of the Pol- 
icy as to Presentation of Proof of Loss and as to the Short 
Statute of Limitations Do Not Apply to a Mortgagee. Salomon 
vs. North British & Mercantile Ins. Co. (N. Y.) 

Wherever Fraud Is Relied Upon in Any Pleading Either at Law or 
in Equity, the Allegations or Averments Should Be Specific, 
and the Facts Constituting Such Fraud Should Be Stated. 
Florida Life Ins. Co. vs. Dillon (Fla.) 

That Property Insured Shall Be Considered Personalty for the Pur- 
pose of the Contract Is Defensive, Limiting the Liability of In- 
surer, and to Be Available in an Action on the Policy, It 
Must Be Pleaded. A Stipulation of the Policy That It Should 
Be Void if Insured Procured Other Insurance, Is a Matter of 
Defense Only, and, to Be Available, Must Be Pleaded. Gin- 
ners’ Mut Underwriters of San Angelo, Tex., et al. vs. 

& House (Tex.) 

The Directors by a Careful Examination of the Books Would As- 
certain the Correctness of “Tis Accounts, to Comply With the 
Representations, or to Exercise Ordinary Care in So Doing, Is 
a Matter of Defense, and Insurer Has the Burden of Proving 
NonCompliance. United States Fidelity & Guaranty Co. 
Foster Deposit Bank (Ky.) 

The Plaintiff Produced the Policy in Evidence, and Proved the Pay- 
ment of the First Premium and Compliance With the Terms 
of the Policy in Respect to Proofs of Death, a Prima Facie 
Case Was Established Without Affirmative Proof That He Was 
in Good Health at Time of the Payment of the First Pre- 
mium. McClelland vs. Mutual Life Ins. Co. of N. Y. (N. Y.)..1366 

Plaintiff Became the Owner of the Building Insured, Either Upon a 
Parol Contract or Upon a Written Contract of Very Similar 
Terms but Whether the Title Was Obtained Either Way Was 
Immaterial in This Case. Stotlar et al. vs. German Alliance 
Ins Co. (N .) 

Evidence Held to Warrant a Finding That Its Agent Was Authorized, 
to Make an Agreement With an Insurance Broker Acting for 
Plaintiff So as to Bind the Insurer Thereby. Evidence Held 
Insufficient to Warrant a Finding That the Policy Was Issued 
Without Notice to the Insurer’s Agent That the Broker Was 
Acting as Agent for the Insured. Hanover Fire Ins. Co. vs. 
Turner (Tex.) 

Testimony That Benzine, Which Caused the Fire Loss Sued on, Was 
Necessarily and Suitably Used in the Tailor’s Work, Made Out 
a Prima Facie Case That the Benzine Was a Legitimate Part 
of the Stock Insured. Gropper vs. Home Ins. Co. (N. Y.).... 

The Difference Between Warranties and Representations Is That the 
Former Must Be Strictly Complied With, While in the Case 
of the Latter a Substantial Compliance Is All That Is Required, 
and Whether or Not There Has Been a Substantial Compliance 
Is a Question for the Jury. There Was No Evidence of Any 
Fraud on the Part of Insured, It Was Error to Submit the 
Question of Insured’s Good Faith. United States Fidelity & 
Guaranty Co. vs. Foster Deposit Bank (Ky.) 1 

Whether He in Fact Paid the Last Premium Due Upon His Policy, 
and Whether Defendant Waived, by the Acceptance of Other 
Payments Irregularly Made, Strict Compliance With the Con- 
tract in This Respect, Were Issues for the Jury Under the Evi- 
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dence, and Were Properly Submitted to Them. James vs. 
Merchants’ Life & Casualty Co. (Minn.). cocecnekeee 

Held Under the Evidence, for the Jury. Smith vs. Travelers’ Ins. 
ca. €% ¥.) . cans oP ee 

If the Defendant Retained the Premium Paid, “After - Knowledge of 
All the Tacts, 1t Would Be Estopped From Claiming That 
There Was No Contract. McClelland vs. Mutual Life Ins. Co. 
of W.. Ft GH. fF. soos 0 l266 

Where the Insurer in Effect Concedead the Truth of the Prima Facie 
Case and Presented No Available Defense, a Peremptory In- 
struction for Plaintiff for the Amount Due Under the Policy, 
With Interest to Be Ascertained by the Jury, Was Proper. The 
Question of Vexatious Delay on the Part of the Defendant in 
Paying This Death Claim Was One of Fact to Be Determined by 
the Jury, and Was Properly Submitted to Them. Welsh vs. 
Metropolitan Life Ins. Co. of N. Y. (Mo.). henna 

There is No Cause for Reversal. Forney vs. Fidelity “Mut” Life Ins. 
Co. (Kan.). - 1465 

Evidence, Held Not to Show ‘a “Waiver of the Insurer’s" Right to “In: 
sist Upon a Forfeiture for Failure to Pay a Premium Note at 
the Time Specified Therein. Citizens’ Nat. Life Ins. Co. et al. 
va. Morris (APE.) .cccccccece deetvis sbatncavascdencicacnneneen 

Evidence in an Action on a Fidelity. ‘Bond to Secure the Faithful 
Performance of Duty by a Clerk in a Railroad Office, Exempting 
the Insurer From Liability if at Any Time the Railroad Sus- 
pected or Had Knowledge of the Fact That the Clerk Was 
Negligent or Unworthy of Confidence, and Did Not Immediately 
Notify the Bonding Company, Held Not to Show That the Rail- 
road Had Violated the Provision Exempting the Insurer. Louis- 
ville & N. R. Co. vs. — States Fidelity & Guaranty Co. 
et al. (Tenn.). eeeeeee L528 

Evidence, Held to Show “That “the “Insured Received Injuries by Ex- . 
ternal, Violent and Accidental Means, and Died From a Disease 
Attributable to and Caused by the ee a vs. West 
Coast Life Ins. Co. (Utah) osscceeskeae 

The Test of an Abandonment of Rights Under a “Life “Insurance Policy 
Is the Existence of an Intent to Abandon, and the Presump- 
tion Is Against Such Intent. Wayland vs. — Life In- 
demnity Co. (Mo.) 

The Burden Was Upon the Defendant to Prove That ‘the Assess- 
ment Was Necessary. The Law Abhors Forfeitures and the 
Courts Indulge in No Presumptions to Aid Them. Johnson vs, 
Hartford Life Ins. Co. (Mo.) - 1459 

Evidence, Held Not to Show a Violation by the, Railroad of a Pro- 
vision in the Bond That It Should Use All Reasonable Precau- 
tions to Detect an Act on the Part of the Clerk Which Would 
Tend to Render the Company Liable for 4 Loss, by an Audit 
of His Books, etc. Louisville & N. R. Co. vs. United States 
Fidelity & Guaranty Co. et al. -1628 

Defendant, in Answer to a Suit on a Casualty Policy, "Pleaded Breach 
of Warranty, in That Plaintiff Represented in His Application 
That He Had No Bodily Infirmity Except a Slight Weakness 
in the Left ankle, When in Fact He Suffered From an Atro- 
phied Leg, to Which Plaintiff Replied, Admitting That the Leg 
Was Atrophied, but Denied That It Was a Bodily Infirmity 
Except to the Extent of Causing a Slight Weakness in the Ankle. 
Held, That the Reply Did Not Admit That Plaintiff Had a Bodily 
Infirmity Not Disclosed in the Application, and That the Burden 
of Proving That the Leg Was a Mere Skeleton, as Alleged in 
the Answer, Was on Defendant. Turner vs. American Cas- 
ualty Co. (Wash. ) -1516 

Where the Company’s President in His Oral Testimony Contradicted 
the Report and Stated That There Was No Excess, The Ques- 
tion of the Correctness of the Report and Consequent Invalidity 
of an Assessment Was for the Jury in a Beneficiary’s Action 
Wherein the Company Relied on Forfeiture for Nonpayment of 
an Assessment. Johnson vs. Hartford Life Ins. Co. (Mo.)......14&% 

Held Sufficient to Sustain the Ruling of the Trial Court in Submitting 
to the Jury the Question as to Whether the Insured Came to 
Her Death From Injuries Caused by the Burning of a Building 
While She Was Therein. Kleis vs. Travelers’ Ins. Co. of Hart- 
ford, Conn. i 

It Was Error to Instruct that “Regardless of All Other Questions in 
the Case” Plaintiff Could Not Recover if Insured’s Death Was 
Caused by Apoplexy, Resulting From a Diseased Condition of 
His Body, Without Also Stating That, in Order to Bar Recovery, 
the Apoplexy Must Have Been Caused by His Fall, Especially 
in View of the Quoted Words. Hooper vs. Standard ‘Life 7” Acc, 
Ins. Co. (Mo.) .. «. +1627 

Defendant Claimed That Plaintiff Had Never Paid the Premium, and 
Sought by a Cross Complaint to Recover the Same, and Also 
Denied the Policy Was in Force; Such Claims Though Incon- 
sistent, Should Be Considered Only to Mean That Defendant 
Claimed the Right to Have the Unpaid Premium Deducted 
From Any Judgment in Plaintiff’s Favor, Should the Court Sus- 
tain the Policy. Miller vs. Commercial Union Assur. Co., 
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It May Be Assumed for the Purposes of an Action by Employer on Its 
Indemnity Policy That Every Issue of Fact Litigated in the 
Employee’s Action Was Decided Adversely to the Defendant 
Therein, the Employee Having Obtained a General Verdict. —, 
falo Steel Co. vs. AStna Life Ins. Co. (N. ¥.). ‘k 

The Law Will Indulge in No Presumptions Favorable to a eaten: 
and the Burden to Establish One Is Upon the Party Invoking we 
Ibs vs. Hartford Life Ins. Co. (Minn.) as 

Representation as to Title Is Condition Precedent and Burden “— 
Establishing Truth Is Upon Insured. Benanti vs. Delaware Ins. 
Co. (CORR.).cccccccce 

Statements of Insured as to Value and Amount of Loss Comply With 
Condition Subsequent, and Burden of Showing Falsity Is on 
Insurer. Benanti vs. Delaware Ins. Co. (Conn.) 

Where the Policy Expressly Provided That Defendant Should Not Be 
Liable for Indemnity in Case the Person Injured Was a Minor 
Employed by the Insured in Violation of Law, It Is Not Neces- 
sary That an Answer Pleading Such Defense Should Further Al- 
lege That the Violation of the Law Contributed to the Injury, 
Which Is Irrelevant to the Issues. Wind River Lumber Co. 
vs. Frankfort Marine, Acc. & Plate Glass Ins. Co. (Ore.)......1 

Evidence Showed That There Was a Mutual Mistake Between the 
Plaintiff and the Defendant Acting Through Its Agent in Writing 
pe On 5 sae Dearborn vs. Niagara Fire Ins. Co. of 

Evidence, Held Not to Sustain Plaintift’s Burden of ‘Showing Hither a 
Compliance With the Insurer’s Demand, Under the Terms of 
the Policy, for His Books of Account, Bills, etc, er That It 
Was Impossible for Him to Comply. Mutual Fire Ins. 
Montgomery Co. vs. Pickett (Md.) 

In an Action Upon an Insurance Policy, Held That a Prima Facie 
Valid Excuse for an Apparent Default in the Payment of Cer- 
tain Dues and Assessments Was Shown by the Evidence. Ibs 
vs. Hartford Life Ins. Co. (Minn.) 

The Insured Sustains the Burden Resting Upon Him in Respect to 
Conditions Not Specifically Put in Issue, by Proof of His In- 
terest, Issuance of Policy and Loss. Benanti vs. Delaware Ins. 
Co. (Conn.) 

Where a Fire Insurance Company Through Its Adjuster 
All Liability Soon After the Appraisers’ Award Had Been Filed 
It Thereby Waived a Provision That Suit Should Not Be Brought 
Until a Specified Period Had Elapsed After the Filing of — 
Factory Proof of Loss. Clark Millinery Co., Inec., vs. 
Union Fire Ins. Co. (N. C. ‘1 

The Policy Provided That Action Could Not Be Brought Until Sixty 
Days After the Proofs of Loss Were Furnished, Sixty Days Had 
Not Elapsed When the Suit Was Brought. This Contention Must 
Be Sustained. Dixon vs. State Mut. Ins. Co. (Okla.) 

Held That Plaintiff Receiver Was Entitled to Sue in the Name of the 
Corporation for Which He Was Acting, and That the Action Did 
Not Lose Its Identity by His Joining as a Party Plaintiff in His 
Official Capacity, So as to Make It a New Suit Brought With- 
out the Contract Limitation Period. Clark Millinery Co., 
vs. Nat. Union Fire Ins, Co. (N. 


PARTIES AND PROCESS. 


Unless It Is Otherwise Expressly P vvided in an Employer’s Accident 
Insurance Policy, the Insured Employee May Not, in the First 
Instance Sue on the Policy. Clark vs. W. R. Bonsal & Co. 
et al. (N. C.) 

The Administrator Was the hight Party Plaintiff and Was the Per- 
sonal Representative of the Intestate. Queen Ins. Co. 
Peters. (Ga.) 

Rights Defined of a_ Mortgagee in Possession to “Sue, After Condi- 
tion Broken. Walton vs. Phoenix Ins. Co. (Mo.) 

Where Evidence Tended to Show That Plaintiff Became the Owner 
of Policies After Fire, Held That in the Absence of Any Pro- 
vision in the Policies Requiring Such a Transfer of Ownership, 
It Could Be Made by Parole and Right of Action on Them Is 


612 


Properly Prosecuted in the Name of the Party Really Interested. 
4 


Cosmopolitan Fire Ins. Co. vs. Gingold (Ala.) 

Action by the Beneficiary of a Life Insurance Policy, Where the 
Wife of the Insured Claimed She Was Entitled to the Proceeds 
Under an Agreement With Her Husband, the Admission in 
Evidence of the Application of the Wife as Guardian of Her 
Minor Son, Wherein She Listed Another Insurance Policy as 
His Property, Was Proper, Where the Application Was Considered 
in Determining the Amount of Life Insurance Available for the 
Wife and Son of the Deceased. Jones vs. Jones (Tex.) ok 

Code, § 353 Provides That in an Action Against an Insurance Com- 
pany Service May Be Had Upon Any General Agent er Any 
Agent Having Authority to Issue Policies. Bradshaw vs. Des 
Moines Ins. Co. (Iowa) 

Service of Process Upon an Insurance Agent Is Good, Though He “Was 
Not in the Service of the Company at Time Notice Was ven. 
Bradshaw vs. Des Moines Ins. Co. (Iowa) 

Where in Such a Case the Company Has No Agent or * Place a” 
Doing Business in tue County, Service of Suit May Be Perfected 
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Under 1910 § 2564 by Leaving a Copy of the Original Suit and 
Process at Place Where Was Located the Agent and Place of 
Doing Business. Peters vs. Queen Ins. Co. (Ga.)....ceeeeeeeee T70 
Under the Circumstances Contained in the Recital of Facts Made 
by the Court of Appeals in Propounding the Question as to Which 
It Desires Instructions by This Court, the City Court of La 
Grange Had Not Acquired Such Jurisdiction of the Defendant 
as Would Authorize It to Proceed to Try This Action and 
Render Judgment against Defendant. U. S. Casualty Co. vs. 
Neweaam (GB.) ocvcecvcccccccccnccsscccccoccccccenseeccessececee 783 
The Only Mode by Which a "Foreign Insurance Company May Be 
Served With Process in the State Is as Prescribed in Rev. st. 
1909, § 7042 Authorizing Service of Process. State ex rel. 
Pacific Mut. Life Ins. Co. vs. Grimm, Circuit Judge (Miss.).... 607 
Validity of Service Upon Foreign Insurance Company Determined. 
Liverpool & London & Globe Ins. Co. vs. McCollum et al. (Tex.) 1661 


(B) PLEADING. 


qa) A Contract of Insurance, Made in Kentucky and to Be Performed in 
Kentucky, Is a Kentucky Contract, Although the Policies May 
Have Been Issued in New Jersey. Prudential Life Ins. Co. of 
America vs. Fusco’s Adm’r (KY.)...... ssecee seeces ere 
A Contract of Insurance Made in Kentucky to Be Performed “There, 
Is Subject to the Law of That State Though Issued in New 
my. Prudential Life Ins. Co. of America vs. Fusco’s Adm’r a08 
CEPed ve ccccesccescvece sosevcves ecccce 
a Complaint. or. Petition. Moran ‘Vs. Franklin Life Ins. Co. 
A Policy "Returned as Not “Wanted, Has No Binding. Force. Jefferson 
Fire Ins. Co. of Philadelphia vs. Greenwood (Tex.)..... ickwame mee 
Where the Question of Forfeiture Is Raised as a Defense and Was 
Pleaded as Not to Call for Further Pleadings by Plaintiff, 
When Suing on an Insurance Policy Need Not Plead Waiver 
of a Provision for Forfeiture. Ramsey vs. Travelers’ Protective 
Ass’n of America (Wis.). doe dabsiovckGepenesess cous eccace S00 
Removal of the Insured Goods and Insurer's Knowleage Thereof, the 
Petition Is Not Insufficient for Failing to Allege That the De- 
fendant “Agreed to Insure or Cover the Property After Re- 
moval at the Place to Which it Was Removed.” Shutts vs. 
Milwaukee Mechanics’ Ins. Co. (MO.).....scssesseccecseccvcccs 263 
Sureties Required of an Insurance Company May Be Joined as Par- 
ties in an Action on Policy. State Life Ins. Co. vs. Ford (Ark.) 41@ 
Held That the Words “Said Property” Related to the Property De- 
scribed as Insured by the Contract, and That by Reasonable 
Intendment the Complaint in Substance Alleged Plaintiff's In- 
surable Interest. Kline Bros. & Co. vs. German Union Fire Ins. 


Co. of Baltimore (N. Yu). cccccccscccccccce cosccevcccscesccess 137 
Where Policy Is Referred to, Application Is Included. Commercial 
Life Ins. Co. va. McGinnis (1NG.)..ccccccccccse copeccccegcvccese 1016 


A Petition in an Action on a Parol Contract of Insurance, Which 
Alleges That It Was Agreed Between Plaintiff and Defendant’s 
Agent That in Consideration of the Regular Annual Premium 
Then Paid by Plaintiff, His Policy Was to Be Renewed on the 
Expiration of the Term of One Year on Same Property and Con- 
ditions That the Agent Failed to Issue a Renewal Policy, States 
a G«pd Cause of Action. American Cent. Ins. Co. vs. Hardin 
CHRIS v.ns ch cceccnccisded, S6gceeenns reac 1066 chenaeeeeghasneen 

That Proofs of Death Had Been Furnished Within a Short Time After 
Plaintiff’s Appointment as Administrator, Is Sufficient as Against 
a Demurrer for Want of Facts. Metropolitan Life Ins. Co. vs. 
People’s Trust Co. (IG.)..ccccccccce ososccccccce ccccscecscces 1306 

A Fire Policy Covering Personal Property, Should State the Value of 
the Property at the Time of the Fire, the Pecuniary Interest 
Insured Had in It, and That the Loss Was Payable. Sharp vs. 
Niagara Fire Ins. Co. (MO.)..cccccce cocccccccccce covsccccece 1341 

Since the Enactment of the Valued Policy Law (Rev. St.. 1909, § 7020) 
Need Not State the Value of the Property, Since That Is Fixed 
by the Policy. Sharp vs. Niagara Fire Ins. Co. (Mo.).......... 1341 

Plaintiff, Alleging That the Policy Was on His Certain Stock of 
Merchandise, Was a Sufficient Allegation of Ownership of the 
Property Destroyed, as Against a General Demurrer. Royal Ins. 

Co, We “W... B... Wet Ge Oa. COU). cc cacicte ctcuaesncesseisioes 1512 

The Insured Had Become a Voluntary Bankrupt, and That While 
the Plaintiff Had Qualified as His Trustee in Bankruptcy, 
but Did Not Show That His Qualification Was Subsequent to 


the Time of the Fire, It Failed to State a Cause of Action. 
Smith vs. Security Mut. Fire Ins. Co. (S. D.).......ceeeeeeeees 1613 
Held That Where a Petition in an Action on a Policy Alleged That 
the Agent Represented Defendant, and There Was No Allegation 
That He Ever Represented the Insured or That His A ts Were 
Unknown to the Parties, the Policy Was Not Invalid for Double 
Agency. Liverpool & London & Globe Ins. Co. vs. McCollum 
et eS errr ee eet eee 1661 
A Plea That Insurer’s Agent Was Authorized in Fact to Collect Pre- 
miums Generally, Is Good, Even Though His Written Contract 
Limited His Authority to the Collection of First Premiums. 
American Nat. Ins. Co. vs. Collins (Tex.).....eeeeesceseescsees .1688 
(3) The Limitation of an Industrial Insurance Policy Does Not Bar Insured 
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From All Other Insurance. Prudential Life aon. Co. of America 
vs. Fusco’s Adm’r (Ky.) ccoccccescse I 

A Plea of Due Performance Cannot Be Considered “as a Plea of Non- 
violation of Any of the Prohibitory Clauses of the Policy. Spin- 
garn vs. National Surety Co. of New York (N. Y.) 

Wherever Fraud Is Relied Upon in Any Pleading Either at Law or 
in Equity, the Allegations or Averments Should Be Specific, 
and the Facts Constituting Such Fraud Should Be Stated. 
Florida Life Ins. Co. vs. Dillon (Fla.) 

That Property Insured Shall Fe Considered Personalty for the Pur- 
pose of the Contract Is Defensive, Limiting the Liability of In- 
surer, and to Be Ave able in an Acticn on the Policy, It 
Must Be Pleaded. A Stipulation of the Folicy That It Should 
Be Void if Insured Procured Other Insurance, Is a Matter of 
Defense Only, and, to Be Available, Must Be Pleaded.  Gin- 
ners’ Mut Underwriters of San Angelo, Tex., et al. vs. 

& House (Tex.) ° 

Statute Gives Right to File Such Notice or Statement of Defense, 
Not Prescribing That It Shall Be by Plea in Abatement, or Fix- 
ing Time of Filing, but Intending That It May Be Filed at Any 
Time Before Trial. Such Statement May Be Filed Without the 
General Issue or Plea Provided for in That Section of the Code 
That the Company Is Not Liable on the Policy. Hinkle et al. 
vs. North River Ins. Co. (W. Va.) «+1361 

That When the Policy Was Issued a Copy of Its By-Laws Was by 
It Delivered to Insured, Is a Sufficient Allegation That the 
By-Laws Were Then in Force. Brashears et al. vs. Perry Co. 
Farmers Protective Ins. Co. (Ind.) 

Defendant Claimed That Plaintiff Had Never Paid the Premium, 
Sought by a Cross Complaint to Recover the Same, and Also 
Denied the Policy Was in Force; Such Claims Though Incon- 
sistent, Should Be Considered Only to Mean That Defendant 
Claimed the Right to Have the Unpaid Premium Deducted 
From Any Judgment in Plaintiff's Favor, Should the Court Sus- 
tain the Policy. Miller vs. Commercial Union Assur. Co., Ltd. 
(Wash.) -1699 

Where the Policy Expressly Provided That Defendant Should Not Be 
Liable for Indemnity in Case the Person Injured Was a Minor 
Employed by the Insured in Violation of Law, It Is Not Neces- 
sary That an Answer Pleading Such Defense Should Further Al- 
lege That the Violation of the Law Contributed to the Injury, 
Which Is Irrelevant to the Issues. Wind River Lumber Co. 
vs. Frankfort Marine, Acc. & Plate Glass Ins. Co. 

Zn an Action on an Insurance Policy, a Waiver Relied Upon Should Be 
Pleaded in a Petition and Not in the Reply. — Mining Co. 
vs. Fidelity & Casualty Co. of New York (Mo.)......+.+. - 671 

Defendant Pleaded Giving of Notice of Cancellation in April and Was 
Permitted to Prove Notice of Nonpayment in February. Stewart 
vs. Home Life Ins. Co. (N. Y.) ceccce 

In a Suit on a Policy, Evidence of a Waiver of a Condition Is Ad- 
missible Under an Allegation of Performance Thereof. Moran 
vs. Franklin Life Ins. Co. (Mo.) eoccces 

Where an Alleged Estoppel Was Relied on as a Ground for Recovery, 
Defendant Had Scope to Prove in Fact What Tended to Show 
That the Alleged Estoppel Never kxisted. Royle Mining 
vs. Fidelity & Casualty Co. of New York (Mo.) 

Where the Pleading Admitted the Execution of the Fire Policy Sued 
on, Evidence Was Not Admissible Under the General Issue to 
Show That the Policy Was Not in Fact Executed by the Com- 
pany. Citizens’ Mut. Fire Ins. Co. vs. Conowingo Bridge Co. (Md.) 909 

Where Insured in a ‘Fire Policy Sued on the Policy for a Loss Oc- 
curring After Its Issuance, He Must Recover, if at All, Upon 
That Contract, and Not Upon the Personal Assurance of the 
moewenery. Carleton vs. Patrons’ Androscoggin Mut. Fire Ins. 
Co. (Me. 

Recover on an Employer’s Liability Policy, Plaintiff Must Prove 
Payment of the Employee’s Judgment Against Him, in an Ac- 
tion on the Policy, It Could Be Shown Under a General Denial 
That the Money Claimed to Have Been Used te Pay Such Judg- 
ment Was in Fact Advanced by the Attorneys of the Employee. 
Campbell vs. Maryland Casualty Co. (Ind.) 1 

The Question of Waiver of Strict Compliance With tne Policy in 
Respect to Prompt Payment of Premiums Her’: to Have Been 
Litigated on the Trial, Though Not an Issue Under the Plead- 
ing. James vs. Merchants’ Life & Casualty Co. (inn.) -1378 

There is No Cause for Reversal. Forney vs. rae taut. Life Ins. 
Co. (Kan.)..cccce. 


EVIDENCE. 

Beneficiary Must Offer in Evidence Not Only Proof of Death but Must 
Aivo Show Physician’s Certificate of Cause of Death. Com- 
monwealth Life Ins. Co. vs. Hughes et al. (Ky.) eccce 

A Life Insurance Company Sued on a Policy Had the Burden to 
Show, That the Insured Misststed in His Application That He 
Was Not in Good Health. Cole vs. Mutual Life Ins. Co. of New 
York—In re Mutual Life Ins. Co. of New York (La.)........ eoce 

To Establish Forfeiture for Nonpayment of a Premium, the Burden 
of Proof Was upon the Company in Addition to Showing That 
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It Addressed and Mailed Notice to Insured as Required by In- 
surance Law. Liesny vs. Metropolitan wife Ins. Co. (N. Y.).... 

Shifting of Burden of Proof in an Action on an Employers’ Liability 
Policy, Where Plaintiff Alleged That Because Defendant Had 
Unsuccessfully Defended en Action, .It Was Estopped to Deny 
That the Claim Was Within the Policy, to Which Defendant 
Filed a General Denial. Royle Minin~ Co. vs. Fidelity & Cas- 
ualty Co. of New York (Mo.). . ecccccoces 

Title to the Ownership of Property Is Presumed Prima Facie From 
Insured’s Possession and Control Thereof. Thermal Belt Sani- 
torium Co. vs. Royal Ins. Co. et al. (N. C.) 

Where Defendant Refused to Pay a Policy Because of ‘Alleged *Mis- 
representations Concerning Insured’s Health, Burden of Proof 
Was Upon Defendant to Prove the Falsity ‘of the ors renee 
tions. Frazier vs. Metropolitan Life Ins. Co. (Mo.). 

To Establish a Prima Facie Case in an Action on a Policy, * Plaintife 
Need Not Prove That Insured Was in Good Health at the Time 
of the Issuance of the Policy, the Burden of Proof Being on the 
Defendant. Pelican vs. Mutual Life Ins. Co. of New York (Mont.) 

Forfeiture of Fire Insurance on the Grounds of Non-Occupation, the 
Company Has the Burden of Establishing the Proof. Walton vs. 

Contracts of Fidelity Insurance Will Be Liberally Construed to Ac- 
complish the Purpose of Indemnity for Which They Are Made. 
Southern Surety Co. vs. Tyler & Simpson Co. (Okla.) 

To Recover Upon an Industrial Insurance Policy Which Provides That 
No Obligation Was Assumed by the Company, Unless the Insured 
Was Alive and in Sound Health at the Date of the Issuance of 
the Policy. Metropolitan Life Ins. Co. vs. Wolford (Ind.) ...... 

Breach of a Covenant in a Policy That Insured Will Keep Its 
Books in an Iron Safe Is a Defense in an Action on the Policy. 
and Must Be Proved by oe Kline Bros. & Co. vs. Royal 
Ins. Co. (U. S.). e o* e 
Phoenix Ins. Co. 

Where a Life Insurance Company Having Money in Its Possession Be- 
longing to Insured, Applied It to the Payment of Premiums on 
Policies Carried by His Wife and Mother, Money So Applied, 
the Burden Was Upon the Company. Metropolitan Life Ins. Co. 
vs. Clayton’s Adm’x (Ky.). 

Violation of Clause for Forfeiture in Case Foreclosure Proceedings Were 
Begun With Knowledge of Assur:d, Not Sufficiently Shown by 
Proof That Insured Filed a Waiver of Service in Such Proceed- 
ings. Phila. Underwriters’ Aaa of the Fire Ass’n of Phila. 
vs. Neurenberg (Tex.) 

Where Therefore, an Action Is Upon a Contract Subject to . Condition 
Precedent, the Performance of That Condition Must Be Averred 
and Proved. Title Guaranty & Surety Co., Pitff. in Error vs. Wm. 
Francis Nichols (Ariz.) 11 

The New York Law Not Having Been Expressly Waived, It Could Be 
Forfeited Only by Following the Method Provided by That Law, 
And the Burden Was on the Defendant to Show That It Had 
Given the Required Notice. Jones vs. N. Y. Life Ins. Co. (Okla.) 1037 

The Issuance of the Certificate, Without Actual Prepayment, Raises 
the Presumption That Credit Was Given Therefor. Hoover vs. 
Bankers’ Life Ass’n (Iowa) 

The Burden Is on an Insurer to Show the Falsity of Statements and 
Answers in the Application, and That They Were Material to the 
Risk. Forwood vs. Prudential Ins. Co. of America (Md.) 

In an Action on a Fire Policy to Recover the Amount of an Appraise- 
ment Made Under the Policy by Outsiders, After the Parties Failed 
to Agree, the Burden Was on Insurer to Show That the Ap- 
praisers and Umpire Proceeded Improperly. Kent & Purdy Paint 
Co. vs. Astna Ins. Co. (Mo.) 1 

The Directors by a Careful Examination of the Books Would As- 
certain the Correctness of His Accounts, to Comply With the 
Representations, or to Exercise Ordinary Care in So Doing, Is 
a Matter of Defense, and Insurer Has the Burden of Proving 
NonCompliance. United States Fidelity & Guaranty Co. vs. 
PU Tene PE CRN si cue abcdceakeeebepusedes auUeacecekeas 1387 

The Plaintiff Produced the Policy in Evidence, and Proved the Pay- 
ment of the First Premium and Compliance With the Terms 
of the Policy in Respect to Proofs of Death, a Prima Facie 
Case Was Established Without Affirmative Proof That He Was 
in Good Health at Time of the Payment of the First Pre- 
mium. McClelland vs. Mutual Life Ins. Co. of N. Y. (N. Y.)..1266 

The Burden Was on the Plaintiff to Show, Not Only the Death of the 
Insured, But Also That It Was Caused by Violent, Accidental, 
and External Means. The Presumption That a Wound Was 
Not Intentionally Inflicted Is Available to the Plaintiff as Af- 
firmative Evidence in an Action Upon an Accident Policy. Cald- 
well vs. Iowa State Traveling Men’s Ass’n (Iowa) 

The Test of an Abandonment of Rights Under a Life Insurance Policy 
Is the Existence of an Intent to Abandon, and the Presump- 
tion Is Against Such Intent. Wayland vs. Western Life In- 
demnity Co. (Mo.) 

The Burden Was Upon the Defendant to Prove That the Assess- 
ment Was Necessary. The Law Abhors Forfeitures and the 
Courts Indulge in No Presumptions to Aid Them. Johnson vs. 
Hartford Life Ins. Co. (Mo.) 

It May Be Assumed for the Purposes of an Action by Employer on Tts - 
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Indemnity Policy That Every Issue of Fact Litigated in the 
Employee’s Action Was Decided Adversely to the Defendant 
Therein, the Employee Having Obtained a General Verdict. 

falo Steel Co. vs. AStna Life Ins. Co. CN. ¥. 

The Law Will Indulge in No Presumptions Favorable to a Forfeiture, 
and the Burden to Establish One Is Upon the Party Invoking It. 
Ibs vs. Hartford Life Ins. Co. (Minn.) 

Statements of Insured as to Value and Amount of Loss Comply With 
Condition Subsequent, and Burden of Showing Falsity Is on 
Insurer. Benanti vs. Delaware Ins. Co. (Conn.) 

Representation as to Title Is Condition Precedent and Burden of 
Establishing Truth Is Upon Insured. Benanti vs. Delaware Ins. 
Co. (Conn.) 

An Insurer Seeking to Defeat a Recovery on a Fire Policy on a Buila- 
ing Which He Had Leased to Another Who Insured It for His 
Benefit, and Described It as a Dwelling House, on the Ground 
That the Building Was Used for Factory Purposes, Which In- 
sured Deceitfully Concealed, and That the Insurer Did Not In- 
sure Building Used for Factory Purposes, Has the Burden of 
Proving That the Insured Knew at the Time of the Issuance of 
the Policy That the Building Was Used as a Factory. 
vs. Liverpool & London & Globe Ins. Co. (Mo.) 

An Insurer Relying Upon Insured’s False Statement of Loss and False 
Swearing as to the Amount of the Loss Has the Burden of Prov- 
ing the Falsity of the Statement and False Swearing. 
vs. St. Paul F. & M. Ins. Co. (Wis.) 

Held That the Burden Is on an Insurance Company Both as to Plead- 
ing and as to Proof to Establish That Written Answers Made 
to Questions in an Application for Insurance Were Made a 
Written. Crites vs. Capital Fire Ins. Co. of Lincoln (Neb.)... 

Where in an Action on a Life Policy, Defendant on the Ground of 
False Representations by Insured in His Application, It Was 
Proved That Insured Answered Falsely, the Burden Was on 
Plaintiff to Show That Insurer Knew of the Falsity of the 
Statements in the Application. Little vs. Security Mut. Life 
Ins. Co. (Ky.) 

“Fraternal Society” Is Described as a Society Jrganized Under a 
Providing for the Organization of Fraternal Societies and Con- 
trolled by a National Council, Operating Through a Lodge Sys- 
tem Exclusively and Paying No Commissions for Procuring Mem- 
bers. Yeomen of America vs. Rott (two cases) (Ky.)........ 

Where in a Suit on a Fire Policy, Defendant Denied Liability for Breach 
of an Alleged Representation as an Ownership in That There Was 
an Undisclosed Deed and That Neither Parties Knew of Its Ex- 
istence Until After Suit on the Policy, Is Admissible. Miller vs. 
Phenix Ins. Co. (Miss.)...... 

In an Action on an Accident Insurance Policy, tne Question of the In- 
sured’s Mental and Physical Condition at the Time of the Ac- 
cident, Is Admissible. Powell vs. Travelers’ Protective Ass’n of 
America (Mo. eoceces 

In an Action by an Assignee of a Claim® Under a Fire “Policy, Heid 
That Inquiry Was Irrelevant as to Whether Other Companies 
Having Policies Covering the Same Property Had Paid Claims 
ae Those Policies. Can 7 Ins. Co. vs. — 
(A eee ° eccccce 

Evidence Showing | ‘That “Where ‘Clerk ““Actea “as * "Assistant. “to the 
Agent, the Clerk’s Testimony as to His Making of the Endorse- 
ment on the Policy of a Consent to Transfer of Interest Was 
Competent, Though the Endorsement Was Unsigned. Cosmo- 
politan Fire Ins. Co. vs. Gingold (Ala.). 

Evidence of Opinions of Other Courts Fixing Liability Admitted. " Cahill 
vs. Standard Marine Ins. Co., Ltd. of Liverpool. (N. Y.)...... 

In Sept. 1906 a Fire Insurance Company Which Assessed Its Members 
to Pay Losses, Issued a Policy Which Contained a Clause Pro- 
viding That the Liability of the Company Should Cease if the 
Insured Should Neglect to Pay Any Assessment Within Thirty 
Days After the Agent’s Notices Had Been Issued. The Policy 
Declared That the Company and the Insured Should Be Bound 
by the By-Laws but No By-laws Were Set Out or Attached, 
as Moved by the Act of Aug. 17, 1906. (Civil Code, 1910 
247.) Puryear vs. Farmers’ Mut. ins. Ass’n (GO.)  ccccccssece 

A Question to the Company’s Agent in an Action on a “Fire Policy 
Whether Insurer Did “Ever Pay the Premium on the Insurance 
to You” Was Property Excluded. De Michele vs. London & Lan- 
cashire Fire Ins. Co. (Utah) ... 

Where Fraud Is Charged Defendant Is Entitled to Fullest Examination. 
Central Glass Co., Ltd., vs. German-American Ins. Co,—In re 
German-American Ins Co. (La. ) eeccccce 

There Was No Error in Excluding the Testimony of the Agent of the 
Insurance Company Through Whom the Application for the 
Policy Was Made, He Disapproved the Policy Because in 
Opinion It Was a Wager Policy. Volunteer State Life Ins. Co. 
vs. Buchannan (Ga.) ee 

In a Suit on Life Policy in the Absence of Direct Proof of Insured’s 
Death, the Fact May Be Established Either by Showing That at 
Last Accounts He Was in Particular Peril Through Exposure 
to Disease or Accident, Etc., or Even That He Was Seen Near 
a River, or by Showing That His Character, Habits, His Absence 
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From Home for Any Other Cause Than Death Improbable. 
Springmeyer vs. Sovereign Camp, Woodmen of the World. 


(Mo. ) 

Evidence as to the President of the Fire Insurance Company “Whose 
Policy Was Sued on as to Why He Was Not Able to Take Up 
the Adjustment of the Insurance Until After an Election as 
Stated in a Letter Written by Him After the Fire, Was Properly 
Rejected as Immaterial. Citizens’ Mut. Fire Ins. Co. vs. Cono- 
wingo ridge Co. (Md.) 

Where the Company Was Estopped From Setting Up the Instrument 
Described in a Duplicate Fire Policy Issued After the Insured 
Had Lost the Original, When Offered to Show That the De- 
scription in the Duplicate Policy Resulted From a Mistake. 
Citizens’ Mut. Fire Ins. Co. of Cecil County vs. Conowingo Bridge 

g Co. (Md.) 

Evidence as to a Witness’s Belief as to the Cause of the Fire Was 
Properly Rejected as Immaterial in an Action on a Fire Policy. 
ee Mut. Fire Ins. Co. of Cecil County vs. Conowingo Bridge 
> ( Jecescccess 

In an Action on a Casualty Policy Wherein Assured Relied on Insurer’s 
Defense Against the Claim, as to Which Indemnity Was Sought, 
Insurer’s Representative Said That Insurer Would Take Care of 
the Claim, Since Assured Could Not Establish Its Right to Re- 
cover on the Policy by Showing a Neglect to Defend. Kitsap 
County Transp. Co. vs. Pacific Coast Casualty Co. (Wash.)...... 

Evidence of Waiver of Proof of Loss by Defendant Fire Insurance 
Company in Other Cases Was Properly Rejected as Immaterial. 
as _— Fire Ins. Co. of Cecil County vs. Conowingo Bridge 
Co. ( > 

Evidence by the Agent Writing the Policy Whether He Would Have 
Written It Had He Then Known of the Conditions of Insured’s 
Organs, as Shown by the Evidence, Was Properly Excluded. 


Standard Acc. & Life Ins. Co. of Detroit, Mich. vs. Wood (Md.) 1106 


Evidence of the Drinking Habits of Insured, Standing Alone, Was 
Irrelevant and Immaterial. James vs. Merchants’ Life & Casu- 
alty Co. 


R 1 
Proofs of Death, Stating that It Was Caused by Poison, Not Taken or 


Administered by Deceased’s Own Volition in an Effort to Commit 
Suicide, Are Not Admissible to Prove That Fact and to Con- 
tradict Evidence Tending to Show That the Death Was Caused 
by ‘Suicide. Metropolitan Lue Ins. Co. vs. People’s Trust Co. 
(Ind.) 

An Insured to Whose Application for Two Policies at Different Times 
No Representations or Warranties Were Attached on Applying 
for Reinstatement, Warranted That He Was in Good Health and 
Did Not Use Alcoholic Liquors to Any Greater Extent Than 
Warranted in the Original Application. Held, That the War- 
ranty Contained in the Application for Reinstatement Was Not 
Admissible. Nutter vs. Des Moines Life Ins. Co. (Iowa) 


1 
A Provision That the Policy and the Application Therefor Shall Con- 


stitute the Entire Contract Between the Parties, Does Not 
Apply to Industrial Policies or Those Calling for Premiums 
Monthly. Pride vs. Continental Casualty Co. (Wash.) 

In an Action on a Fire Policy, Testimony Was Inadmissible for 
surer to Show That a Certain Person Had Not Approved 
Policy, Where the Policy Contained No Clause or Condition 
quiring Such Signature. Peters & Roberts Furniture Co. 
Queen City Fire Ins. Co. of Sioux Falls, S. D. 

As the Application Was Not Attached to Nor Incorporated 
Policy, It Was Properly Excluded From the Evidence. 

§ 679. Metropolitan Life Ins. Co. vs. Little ‘ 

Whether Receipt for Premium vee a Question for Jury. 
vs. Greensboro Life Ins. Co. (N. C.) 

Overvaluation of Property Lost. and Fraudulent Undcrvaluation of 
That Saved, Vitiates the Policy. Pottle et al. vs. Liverpool & 
London & Globe Ins. Co. (Me.) 

Premises Not Vacant, Where Insured Le...es Clothes and Intends to 
Return. Kampen vs. Farmers’ Mut. Fire Ins. Co. (Minn.).... 

False Representations by the Insured Made in Procuring a Policy, 
Avoids tne Policy. Adams et al. vs. American Patriots (Mo.) 

Insufficient Evidence Shown That the insurer When the Policy Was 
Issued, Had Not Notice of a Chattel Mortgage on tie Property 
Insured. Stevenson vs. Sun Ins. Office (Cal.) 

Evidence Held to Support a Finding That the Policy Should Be Voided 
on Account of Unoccupied Premises Within the Meaning of the 
Policy. Walton vs. Phcenix Ins. Co. (Mo.) 

Bvidence in an Action by a Bank on a Burglary Insurance Policy Held 
Not to Sustain a Finding That the Inner Steel Chest of the Safe 
Was Entered by Use of Tools Directly Thereupon Within the 
Terms of the Policy, but by Operation of the Combination. 
First Nat. Bank of Monrovia vs. Maryland Casualty Co. (Cal.) 

In an Action on Life Insurance Policy Evidence Held Sufficient to 
Support a Finding That the Defendant Waived Forfeiture of the 
Policy for Nonpayment of Premium. New York Life Ins. Co. 
vs. Evans (Ky.) 

In an Action on a Casualty Policy, Evidence Held Insufficient to Show 
Waiver by Insurer of a Provision Exempting It From Liability 
in Case of Injury to Passengers. Kitsap County Transp. Co. vs. 
Pacific Coast Casualty Co. (Wash.) 
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Iron-Safe Clause, Evidence Consisting of Copies of Such Books Which 
Were Destroyed Is Sufficient to Show the Value of the Stock 
of Merchandise at the Time of the = Spickard vs. Fire Ass’n 
of Phila. (Mo.) i 

The Burden Is on an Insurer “to ‘Show ‘the’ Falsity of Statements and 
Answers in the Application, and That They Were Materiai to tne 
Risk. Evidence Held Insufficient. Forwood vs. Prudential Ins. 

Co. of America (Md.) 

Evidence of Plaintiff Tends to Show That Her Husband Was Disablea, 
Within the Meaning of the Policy. Crotty vs. Continental Cas- 
ualty Co. (Mo.)..... cocccc ck ene 

When Insurance Is Taken “Upon the Life of ‘the Wife, Payabie to the 
Husband, and Premium Paid Out of the Community Funds, the 
Proceeds of the Policy Became the Separate Property of che 
Husband. The Court Stated That It Saw No Ground in the 
Facts of the Case to Impeach the Action of the Husband as 
Fraudulent Towards His Wife. Jones vs. Jones (Tex.) 

Evidence Held Sufficient to Support a Finding That the Insurance 
Adjuster Did Not Waive a Breach of the Iron-Safe Clause of the 
Policy. Chamberlain vs. Shawuee Fire Ins. Co. (Ala.).......... 1194 

To Recover the Amount of an Appraisement Made Under the Policy 
by Outsiders After the Parties Failed to Agree, Evidence Held 
to Warrant a Finding That the Appraisers Submitted Their 
Differences to an Umpire as Required by the Policy. Kent 
& Purdy Paint Co. vs. Aitna Ins. Co. (Mo.). 1207 

Plaintiff Became the Owner of the Building Insured, * Bither Upon a 
Parol Contract or Upon a Written Contract ‘of Very Similar 
Terms but Whether the Title Was Obtained Either Way Was 
pmenaoerses | in — Case. Stotlar et al. vs. German Alliance 
Ins C (N 

Evidence Held to Warrant a Finding That Its Agent Was Authorizea, 
to Make an Agreement With an Insurance Broker Acting for 
Plaintiff So as to Bind the Insurer Thereby. Evidence Held 
Insufficient to Warrant a Finding That the Policy Was Issued 
Without Notice to the Insurer’s Agent That the Broker Was 
Acting as Agent for the Insured. Hanover Fire Ins. Co. vs. 
Turner (Tex.) eoseeckeae 

Testimony That Benzine, Which Caused the Fire Loss" Sued on, Was 
Necessarily and Suitably Used in the Tailor’s Work, Made Out 
a Prima Facie Case That the Benzine Was a Legitimate Part 
of the Stock Insured. Gropper vs. Home Ins. Co. (N. Y.)....1808 

Evidence of the Existence of a Slight Wound Upon the Cheek Was 
Sufficient to Support a Finding That the Cause of the Wound 
Was Violent and External. Caldwell vs. Iowa State arene 
Men’s Ass’n (Iowa.) -1376 

Evidence, Held Not to Show a Waiver of the Insurer’s Right to “in: 
sist Upon a Forfeiture for Failure to Pay a Premium Note at 
the Time Specified Therein. Citizens’ Nat. Life Ins. Co. et al. 
vs. Morris (Ark.) 1 

Evidence in an Action on a Fidelity Bond to Secure the Faithful 
Performance of Duty by a Clerk in a Railroad Office, Exempting 
the Insurer From Liability if at Any Time the Railroad Sus- 
pected or Had Knowledge of the Fact That the Clerk Was 
Negligent or Unworthy of Confidence, and Did Not Immediately 
Notify the Bonding Company, Held Not to Show That the Rail- 
road Had Violated the Provision Exempting the Insurer. Louis- 
ville & N. R. Co. vs. United States Fidelity & Guaranty Co. 
et al. (Tenn.) -1528 

Evidence, Held to Show That the Insured Received Injuries by Ex- 
ternal, Violent and Accidental Means, and Died From a Disease 
Attributable to and Caused by the Injuries. Armstrong vs. West 
Coast Life Ins. Co. (Utah) 

Evidence, Held Not to Show a Violation by the Railroad of a Pro- 
vision in the Bond That It Should Use All Reasonable Precau- 
tions to Detect an Act on the Part of the Clerk Which Would 
Tend to Render the Company Liable for Any Loss, by an Audit 
of His Books, etc. Louisville & N. R. Co. vs. United States 
Fidelity & Guaranty Co. et al. 1 

Held That It Was Sufficient Evidence to Support the Jury’s Finding 
That the Forfeiture of the Policy for Nonpayment of the Pre- 
mium Had Been Waived by the Company’s Action in Recognizing 
the Policy as Still a Valid Policy on Which a Loan Could Be 
Made. Equitable Life Assur. Soc. of the U. S. vs. Ellis (Tex.)..1446 


Evidence Showed That There Was a Mutual Mistake Between the 
Plaintiff and the Defendant Acting Through Its Agent in Writing 
the Policy Contract. Dearborn vs. Niagara Fire Ins. 

N. Y. (N. M.) 


Evidence, Held Not to Sustain Plaintiff's Burden of Showing Either a 
Compliance With the Insurer’s Demand, Under the Terms of 
the Policy, for His Books of Account, Bills, etc., or That It 
Was Impossible for Him to Comply. Mutual Fire Ins. Co. of 
Montgomery Co. vs. Pickett (Md.) 

In an Action Upon an Insurance Policy, Held That a Prima Facie 
Valid Excuse for an Apparent Default in the Payment of Cer- 
tain Dues and Assessments Was Shown by the Evidence. 
vs. Hartford Life Ins. Co. (Minn.) 

The Insured Sustains the Burden Resting Upon Him in Respect to 
Conditions Not Specifically Put in Issue, by Proof of His In- 
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terest, Issuance of Policy and Loss. Benanti vs. Delaware Ins. 
Co. (Conm.)..cceo- 

Where Insured Suing on a Fire Policy Covering a Dwelling House 

Described in the Policy as Insure<l’s Dwelling House, Proved 
Possession of the Property at and Prior to the Issuance of the 
Policy on an Application Representing That the Building Was 
on Land Owned by Him, There Was Prima Facie Evidence of 
His Title to the Real Estate to Authorize a Recovery. 
vs. St. Paul F. & M. Ins. Co. (Wis.) 
Action on a Bond Given to Indemnify a Bank Against the Dis- 
honesty of Its Employees, Where It Appeared That a Cashier 
After Direct and Explicit Instructions Not to Cash Any Checks 
Given by P. on Other Banks, Unless He Had Advice From 
Them That They Would Be Paid on Presentation, and There 
Was Some Evidence to Show That the Cashier Profited to 
Some Extent by Permitting P. to Deposit and Draw Against Such 
Checks, the Court’s Finding That the Bank’s Losses Were the 
Result of Dishonesty or Bad Faith, and Not Mere Errors, Was 
Sustained by Evidence. First Nat’! Bank of Crandon vs. U. S. 
Fidelity & Guaranty Co. of Baltimore ( Wis.) 


TRIAL. 


Whether Insured, Who Was Struck by a Train, Met His Death by Vol- 
untary or Unnecessary Eyposure to Danger, a Jury Question. 
Powell vs. ‘'ravelers’ Protective Ass’n of America (Mo.)....... 

Where, in an Action on a Policy, the Pleadings Admitted the Making of 
the Contract, Which Was in Writing, Its Construction Was fer 
the Court. Equitable Life Assur. Society of United States vs. 
Meuth et al. (Ky.) eoccccncccce ecvccece 

Whether Applicant for Life Insurance Knew She Had Internal Cancer, 
a Question for the Jury. Yeomen of America vs. Rott (two 
cases) (Ky.) eoccce 

Splash of Infected Water, Resulting in the “Loss” of an Eye, Is an Ac- 
cident. Sullivan vs. Modern Brotherhood of America (Mich.) 

Whether a Fire in an Insuréd Building Caused the Explosion Which 
Wrecked It, a Question for a ae wae et al. vs. Phenix 
Ins. Co. of Brooklyn (N. Y.). ceases 

Where Insurance \ompany Failing to Insist on “Compliance With Its 
Rules and Regulations Concerning Forfeiture for Nonpayment of 
Premiums fur a Certain Number of Weeks, Whether Such Fail- 
ure Amounted to a Waiver, Is for the Jury. Rowe vs. United 
States Industrial Life Ins. Co. of Charleston (S. C.).......+-se0. 

In an Action Upon an Accident Policy, the Manner in Which’ Plain- 
tiff Received His Injury, a Question for = ail — _— 
Ins. Co. vs. Crabtree (Ky.). asese 

Fraudulent Misrepresentations, a ‘Question for Jury. 

Mutual Life Ins. Co. of New York (Mont.). 

Where It Appeared That Insured Was Killed by a Party With Whom 
He Was Quarreling After He Had Stopped, It Was Proper 
to Refuse to Submit to the Jury Whether Insured Died From 
“External, Violent and Accidental” Means Within the Meaning 
of the Policy. State Life Ins. Co. vs. Ford (Ark.) 

Evidence in an Action on a Fidelity Policy Held to Take the Case to 
the Jury. Southern Surety Co. vs. Tyler & Simpson Co. (Okla.) 

There Was Evidence Tending to Show These Facts: A Policy Was 
Issued to D. Puryear, and the Insured Later Received by Mail 
a Postal Card Addressed to “C. Y. Per,” Containing a Notice 
of an Assessment of a Stated Amount, but Not Believing It to 
Be Intended for Him, Wrote Them They Should Correct It and 
Made the Statement That He Was Ready to Pay His Assessment. 
He Heard Nothing From the Company Though Its Agent Prom- 
ised to Call and Correct the Matter. To vs. Farmers’ Mut. 
Ins. Ass’n (Ga.)...... 

Whether an Unconditional Delivery “of ‘a “Policy Is a Waiver of Pre- 
payment of Premium Is a Question of Fact for the Jury. 
De Michele vs. London & Lancashire Fire Ins. Co. (Utah)...... 

The Cashier Had an Evil Intent When He Drew the Overdrafts, Held, 
That the Misrepresentations in the Application for a Renewal 
Certificate Did Not, as a Matter of Law, Relieve Insurer From 
Liability. United States Fidelity & Guaranty Co. vs. Citizens’ 
Nat. Bank of Memticell® (RY. cccccccvecccccvescctveccnsosesces 100€ 

Accident Policy—Validity. In the Face of the Proofs, It Would Be 
Error for a Court to Itself Hold That as a Matter of Law the 
Policy Was Void, and That Agent Had No Authority to Waive 
the Terms of the Policy. Miller vs. Maryland Casualty Co. (U.S.) 99¢ 

In an Action on an Accident Policy, Evidence Held to Require Sub- 
mission to the Jury of Defendant’s Waiver of Defects in the 
Proof of Loss. Continental Casualty Co. vs. Ogburn (Ala.).... 986 

As Required by Act. Pa. June 23, 1885 (P. L. 134) as for the Jury. 
Miller vs. Maryland Casualty Co. (U. S.) 9 

Forfeiture of Fire Policy by Change in Interest, Title or Possession 
Is a Mixed Question of Law and Fact. Zeitler vs. Concordia 
Fire Ins. Co. (Mich.) 

The Only Evidence as to Any Effect Produced. by the Fluid Was That 
It Might Have Contracted the Specimens of the Arteries Taken 
From the Body at the Autopsy. Held That the Modification of 
the Prayer Was Not Erroneous, So as to Injure Defendant. 
Standard Acc. & Life Ins. Co. vs. Wood (Md.) 
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The Question Whether Reasonably Proper Monthly Examination of the 
Cashier’s Books Were Made Is for the Jury in an Action on 
His Bond. The Good Faith of the Bank in Certifying, in Con- 
templation of a Renewal of the Cashier’s Bond, the Certificate 
Is Not to Be Taken as a Warranty of the Correctness of the Ac- 
counts. The Mere Fact That the Examination, if Made by a 
Reasonably Competent Person, Failed to Discover Discrepancies 
Covered Up by False Entries Would Not Defeat the Renewal. 


Title Guaranty & Surety Co. vs. Wm. Francis Nichols (Ariz.) 1130 


It Is oor in Exceptional Cases That the Question of Materiality Can 
Be Withdrawn From the Jury, as Where the Evidence Is Un- 
contradicted. Standard Acc. & Life Ins. Co. of Detroit, Mich. 

vs. Wood (Md.) 
A Requested Prayer in an Action on an Accident Insurance Policy Was 
Properly Refused, Where It Permitted the Jury to Find for De- 
fendant Upon Finding That arranties in the Policy Were Untrue, 


Without Also Finding That They Were Material. Standard Acc. 
1 


& Life Ins. Co. of Detroit, Mich. vs. Wood (Md.) 

Evidence Is Sufficient to Say That It Was Such as to Require the 
Issue to Be Submitted to the Jury Whether or Not He Was 
Capable of Agreeing to the Cancellation of the Policy. Jones 
ve, N. ¥. Life Ins. Co. cOmle.). ccc. 

The Action of an Insurance Agent in Filling Out the Insured’s Ap- 
plication Contrary to the Facts, Merely Upon the Statement Made 
in His Letter That He Was in Good Health, Did Not Conclu- 
sively Show Fraud by the Insured. The Fact That the Applica- 
tion Was Filled Out by the Agent and Never Signed by the 
Plaintiff, It Is Contended That the Statements in the Schedule 
of Warranties Are Material Because the Policy Was Issued 
Upon the Express Condition That They Were True. 

States Casualty Co. vs. Campbell (Ky.) 

On Evidence in an Action Brought on a Parol Contract of Insurance, 

Held, That Whether the Contract Was in Fact Made Was a 


Question for the Jury. American Cent. Ins. Co. vs. Hardin (Ky.) 1188 


The Appointment of Appraisers to Ascertain the Amount of Loss 
in the Event of Disagreement as to the Same Between Insurer 
and Insured, Was a Question of Fact. Rimmer vs. Aachen & 
Munich Fire Ins. Co. (R. 1.) 

Where the Husband of Insured, Her Beneficiary, Became a Participant 
in Obtaining the Insurance by Signing the Application, Paying 
the Premium and Taking Receipt for It, It Is Open to the Jury 
to Infer That He Was Her Agent in the Transaction. Gamble 


vs. Metropolitan Life Ins. Co. (S. C.) -. 1708 


The Difference Between Warranties and Representations Is That the 
Former Must Be Strictly Complied With, While in the Case 
of the Latter a Substantial Compliance Is All That Is Required, 
and Whether or Not There Has Been a Substantial Compliance 
Is a Question for the Jury. There Was No Evidence of Any 
Fraud o the Part of Insured, It Was Error to Submit the 
Question of Insured’s Good Faith. United States Fidelity & 
Guaranty Co. vs. Foster Deposit Bank (Ky.) 

Whether He in Fact Paid the Last Premium Due Upon His Policy, 
and Whether Defendant Waived, by the Acceptance of Other 
Payments Irregularly Made, Strict Compliance With the Con- 
tract in This Respect, Were Issues for the Jury Under the Evi- 
dence, and Were Properly Submitted to Them. 

Merchants’ Life & Cas-.lty Co. (Minn.) 

Held Under the Evidence, for the Jury. Smith vs. 
Co. (N._ Y.) 

If the Defendant Retained the Premium Paid, After" Knowledge of 
All the Facts, It Would Be Estopped From Claiming That 
There Was No Contract. McClelland vs. Mutual Life Ins. Co. 
of N. ¥. (N. Y.) 

Where the Insurer in Effect Conceded the Truth of the Prima Facie 
Case and Presented No Available Defense, a Peremptory In- 
struction for Plaintiff for the Amount Due Under the Policy, 
With Interest to Be Ascertained by the Jury, Was Proper. The 
Question of Vexatious Delay on the Part of the Defendant in 
Paying This Death Claim Was One of Fact to Be Determined by 
the Jury, and Was Properly Submitted to Them. Welsh vs. 
Metropolitan Life Ins. Co. of N. Y. 

Where the Company’s President in His Oral Testimony Contradicted 
the Report and Stated That There Was No Excess, The Ques- 
tion of the Correctness of the Report and Consequent Invalidity 
of an Assessment Was for the Jury in a Beneficiary’s Action 
Wherein the Company Relied on Forfeiture for Nonpayment of 
an Assessment. Johnson vs. Hartford Life Ins. Co. (Mo.) 


Held Sufficient to Sustain the Ruling of the Trial Court in Submitting 
to the Jury the Question as to Whether the Insured Came to 
Her Death From Injuries Caused by the Burning of a Building 


While She Was Therein. Kleis vs. Travelers’ Ins. Co. of Hart- 
1 


ford, Conn. (Minn.) 


The Question of the Truth of the Statements in the Aeetlention Was for 
the Jury, Where the Evidence Was Conflicting. Little vs. Se- 
curity Mut. Life Ins. Co. 


Evidence Shown in an Action on an Indemnity Policy, That In- 
structions Were Conflicting and Erroneous. Royle Mining Co. 
vs. Fidelity & Casualty Co. of New York 
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Instruction Upon Waiver Inconsistent. Aitna Ins. Co. of Hartford, 
Coun. ve. Bank of Brumeem. CU. B.)..ccsccccsccvccnccccccvccse eves 

All Statements Made by the Insured Shall, in the Absence of Fraud, 
Be Deemed Representations, and Not Warranties. JAttna Life 
Ine. Co. of Hartford, Conn. va. Outlaw (8. C.)...cccccccse 

If a Recovery Is Sought Upon the Ground That a Parol Contract 
of Insurance Was Made, There Must Be Evidence Independent 
of Any Custom to Show That Such a Contract Was in Fact 
Made. American Cent. Ins. Co. vs. Hardin (Ky.).......... as 

The Refusal of Requested Instructions Pointing Out the Distinction 
Between “Accidental Death” and “Death by Accidental Means” 
Was Not Error, Where the Evidence Raised No Question as to 
- Distinction. Caldwell vs. Iowa State Traveling Men’s Ass’n 
CEOWE) ccccenes cocdocesecs eeutecesotaced ceusetcaves, seages eoce 

It Was Error to Instruct that “Regardless of All Other Questions in 
the Case” Plaintiff Could Not Recover if Insured’s Death Was 
Caused by Apoplexy, Resulting From a Diseased Condition of 
His Body, Without Also Stating That, in Order to Bar Recovery, 
the Apoplexy Must Have Been Caused by His Fall, Especially 
in View of the Quoted Words. Hooper vs. Standard Life & Acc. 
FRR. CO: GREG) ccvcdecvecstcaceue  chcnccgcencéeeancdececeusinen 

The Instructions Submitting the Issue of False Representations 
Should Be Limited to the Representations That Insured Had 
Not Suffered From Diabetes, Though if Insured Introduced Evi- 
dence That Insured’s Answers as to Any Other Diseases Were 
False, the Instructions Should Embrace Such Other Diseases, 
Provided There Was Evidence That Such Diseases Were Rea- 
sonably Calculated to Shorten Life. Little vs. Security Mut. Life 


1027 


1127 


182 


1375 


EO BO. OG. Ca ccccucsacice scsvddade svvcsdecuseudetseunes 1816 


JUDGMENT AND EXECUTION. 


The Material Part of That Statute Reads: “In Case Any Policyholder 
Shall Obtain a Final Judgment Against Any Such Company, 
and Such Judgment Shall Not Be Appealed From, and Such 
Judgment Shall Remain Unpaid for a Period of Sixty Days After 
the Final Adjournment of the Terms of Court at Which Such 
Judgment May Be Rendered, and the Said Superintendent Shall 
Be Required to Sell a Sufficient Amount of Said Securities to 
Satisfy Said Execution.” Dahnke-Walker Milling Co. vs. Blake, 


Piate Bupt. Cl TMSUFOMSS (MO). cecccsevccvccsccstsce suivevesece 1 


APPEAL AND ERROR. 
Use of Tools in Affecting Safe Entrance. First Nat. Bank of Monrovia 


vs. Maryland Casualty Co. (Cal.) ...ccceeccccceecccees cococe OD 


COSTS AND ATTORNEY’S FEES. 

Verdict for Attorney’s Fees and Damages Not Warranted, by Reason 
That the Amount of the Verdict Was Substantially Less Than 
the Amount Claimed. Queen Ins. Co. vs. Peters (Ga.).......- 

A State Statute Providing for the Allowance of an Attorney’s Fee to 
a Plaintiff on Recovery in an Action on an Insurance Policy Re- 
lates Solely to a Matter of Procedure, and Does Not Govern in 
= — in Another State. Kline Bros. & Co. vs. Royal Ins. Co. 
CU ilcsdc kc caccetad. cevkdentenas ten theeeedesune oe neceuenwebae 

While It Is Not Conclusive, It Is to Be Considered in Construing the 
Statute That the Character of Insurance Written Was Not in 
Existence at the Time This Statute Was Enacted. Mears Mining 


Co. vs. Maryland Casualty Co. (MO0.).......ceeeeee cecececccces 1 


Act No. 168 of 1908, Was Not Intended to Have, and Cannot Have, 
Any Retroactive Effect, and Therefore Cannot Be Applied in 
This Case, Where the Policy Sued on Was Issued Prior to the Pas- 
sage of Said Act. Guardian Fire Ins. Co. of Pa. ys. Central 
Glass Co., Ltd.—Central Glass Co., Ltd. vs. Guardian Fire Ins. 
CO CE Pei. CQ. EB) ccccascc tc tee ticcstesecctiatonevutansevecesess 


XIX. Reinsurance. 


Reinsurance Contract. There Is No Contract Until the Offer Is Ac- 
cepted With Its Conditions and the Writing Is Executed and 
Delivered. One Who Has Accepted the Offer of an Indemnity 
Company to Reinsure Him Cannot Adopt the Part Most Favorable 
to Him and Reject the semenaeynet Spande vs. Western Life 
Indemnity Co. (Ore.)..... cece coccecccccsece eoscccescocens 

Indemnity Company Which Stated That the Company Bound Itself 
as Set Forth in a Certain Contract of Reinsurance Between 
It and the Order in Which the Insured Had His Policy, Which 
Is a Contract Between the Insured and the Indemnity Com- 
pany. Spande vs. Western Life Indemnity Co. (Ore.)........++. 

One Declaring Upon Specific Contract of Reinsurance Must Prove All 
the Conditions Which Are Essential. Spande vs. Western Life 
Indemnity Co. (Ore.)....ccccccsece covescccvevssece ccccccece 

A Reinsurer Cannot Contest Policies Which Had Become Incontestable 


436 


187 


1218 


Before the Reinsurance. Federal Life Ins. Co. vs. Petty (Ind.)..1019 


Held, That the Reinsurance Contract Was Not the Basis of the Ac- 
tion and Need Not Be Pleaded by Plaintiff in an Action on the 


Policies. Federal Life Ins. Co. vs. Petty (Ind.)...........+e++. 1019 


Where the Risks of a Life Insurance Company Have Been Reinsured 
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and the Original Insurer Has Ceased to Do an Insurance Busi- 
ness, a’ Policyholder Is Not Required, in Addition to Furnishing 
Proofs of Death to the Insurer, to Furnish Duplicate Proofs 
to the Original Insurer. Federal Life Ins. Co. vs. Petty (Ind.) 1019 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 
. 


qa) Defendant Was a Fraternal Order Coming Within Sections 4795-4798 
of Revisal 1905, and Subject to Regulation by the State’s Author- 
ities. State vs. Arli.gton (N. C. 

A Fire Insurance Company Operating on the Assessment Plan Is ‘Not 
“a Fraternal Beneficiary Order.’’ Puryear vs. Farmers’ Mut. 
Ins. Ass’n (Ga.) 

It Is Not Necessary to Consider Whether or Not the Company Ever 
Waived Any of the Privileges of tne Policy Because the Ground 
of the Plaintiff's Action Is Not Waiver. This Contract as It 
Was Written Was Affirmed by the Pleadings. Wyss-Thalman 
et al. vs. Maryland Casualty Co. of Baltimore (Pa.) 

The Insurance Feature Is Merely an Incident of the Purpose of 
Fraternal Benefit Association. Umberger vs. Modern Brotherhood 
of America (Mo.) 

The Admission That a Mutual Benefit Society, Organized to Do ‘an In- 
surance Business Is a Fraternal Order, Duly Licensed as Such by 
the State, Is Equivalent to an Admission That Such an Order 
Has a Representative Form of Government and a Lodge System. 
Brown vs. Bowman (Ga.) 

Company Held to Be Fraternal Benefit Association to Which ‘Suicide Is 
a Valid Defense in Spite of Statute to the Contrary Applicable 
Only to Old Line Companies. Armstrong et al. vs. 
Brotherhood of America (Mo.) 

A Fraternal Beneficiary Association Issuing Certificate Payable on the 
Death of Its Members Is a Life Insurance Company, and Its 
Certificates Are Life Policies, Subject to Statutory Regulations, 
Including Act 1903, p. 257, Making Suicide No Defense. 
Brotherhood of America vs. Lock et al. (Col.) 


The Constitution and By-Laws of a Mutual Benefit Society, Relied on 
to Defeat a Recovery on a Certificate, Are to Be Construed 
Strictly Against the Insurcr. Grand Lodge (Colored) K. P. “ 
Mississippi vs. Jones (Miss.) > 

An Illinois Mutual Benefit Society Attempted to Cunsolidate With “a 
Missouri Mutual Benefit Society but There Was No Statute of 
Either State Authorizing the Consolidation, Held That the Con- 
solidated Society Was Not Estopped From Denying Liability on 
the Certificate Issued to the Member. Gordon vs. American 
Patriots of Springfield, Ill. (Tex., 

Grand Medica! Examiner of a Fraternal Order Had No Authority to 
Reject a Candidate on the Ground That He Was Not Initiated 
Within the Prescribed Time. Brotherhood of Locomotive Fire- 
men & Enginemen vs. Corder (Ind.) 

The By-Laws of a Benefit Society Provided That Applicants Should 
Be Adopted at a Regular Meeting of the Society Within Sixty 
Days After the Issuance of a Benefit Certificate; Noncompliance 
of This Provision on the Part of Applicant, Voided the Certifi- 
cate. McWilliams vs. Modern Woodmen of America (Tex.).... 

Where a Fraternal Beneficiary Society Maintaining Subordinate Lodges 
Called Camps Is Bound by the Acts of Local Officers of Camps, 
the Knowledge of Local Officers Is the Knowledge of the Society, 
Whether the Facts Are Communicated to It or Not. Shultice 
vs. Modern Woodmen of America (Wash.) 

A Fraterfal Beneficiary Order, Composed of a Supreme Circle With 
Grand Circles, and Order of Supreme Circles Are Binding on 
Subordinate Lodges. Curran et al vs. O’Meara et al. (Mass.) 

In Fraternal Beneficiary Organizations, the Local Camps or Lodges 
and Other Officers Are Agents of the Central Camps or Body. 
Coliver vs. Modern Woodmen of America. (Iowa) 

The Loca! Officers of a Fraternal Benefit Insurance Association Are 
Agents of the Association in Collecting and Forwarding Dues, 
Notwithstanding Contrary Provisions in the By-Laws and Con- 
stitution. Knights of Maccabees of the World vs. Pelton (Colo.) 

It Is No Defense in an Action Against a Fraternal Benefit Order, 
That He Has Had No Opportunity to Be Initiated Into One of 
the Subordinate wodges of the Order. Brown vs. Bowman (Ga.) 

Held That the Officers Elected by the Convention Thus Called, and 
Having a Quorum of Officers and Delegates in Accordance With 
the Laws of the Order, Were Legally Elected. Curran et al. vs. 
O’Meara et al. (Mass.) 

An Act Originally Void Could Not Be Made Valid by Their Appeal. 
Curran et al. vs. O'Meara et al. (Mass.) 

The By-Laws Pleaded and Proved by Defendant Were Parts of the 
Original Contract of Insurance and Were Made So by the Terms 
of the Contract Itself. Having Alleged in the Reply That Sec- 
tion 16 Had Been Repealed and That the Contract Had Been 
Changed, the Burden Was on the Plaintiffs. Quick et al. vs. 
Modern Woodmen of America, Inc. (Neb.) -1026 

The Simultaneous Repeal and Re-enactment, in Terms or in Substance, 
of Parts of a By-Law of a Fraternal Beneficiary Association, 
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Preserve Without Interpretation the Re-enaction Provisions of 
the Original By-Law. Quick et al. vs. Modern Woodmen of 
America, Inc. (Neb.) occee L086 

Where the Directors of a Voluntary Insurance Association, the’ Con- 
stitution and By-Laws of Which Provide for the Payment of 
a Sum Not Exceeding $1000 Upon Death of Members in Good 
Standing, and That Upon the Death of a Member, Each Other 
Member Thereof Shall Be Assessed the Sum of $1.00 to Be Paid 
in to the Mortuary Fund and Paid the Beneficiary of the Next 
Member Who Died, Wrongfully Refused to Pay the Fund on 
Hand at the Death of a Member to His Beneficiary and There- 
after Paid It on Account of the Death of a Member Subsequently 
Deceased, They Are Personally Liable for the Sum Which = 
Beneficiary Should Have Received. Home Benefit Ass’n No. 
ce Coleman Ce. ot Gh WR. Weer (TOD co ccscccccccceses ne 

He Had a Perfect Right to Continue to Pay Assessments Upon the 
Certificate Issued to Him, in Order to Keep It in Force, and Was 
Under No Obligation to Surrender It for Cancellation. Stirn 
vs. Supreme Lodge of Bohemian Slavonian Benev. Society (Wis.) 118@ 

Held That the Member of the Texas Lodge Became a Member of 
the Penn. Corporation, and Was Not Received Into the Penn. 
Corporation From Another Body Within the Constitution, and 
the Penn. Corporation Could Not Re-Rate Him. Ericson vs. 
Supreme Ruling of Fraternal Mystic Circle (Tex.) 

An Agent Who Solicits Life Insurance and a Physician Who Acts as the 
Medical Examiner of a Beneficial Association Are Both Agents 
of the Association, and Can Bind It Within the Respective Scope 
of Their Employment. Masonic wife Ass’n of Western New York 
vs. Robinson (Ky.) 

Applicant for a Life Policy to Falsely Answer Questions in the Ap- 
plication by Improperly Stating Their Scope. the Insurer Estopped 
From Relying on Those Misrepresentations to Defeat Recovery on 
the ieeh: Masonic Life Ass’n of Western New York vs. Robin- 
son (Ky. 

The Rule That the Law Determines Whose Agent One Is From the 
Source of His Appointment and the Nature of the Duties He Is 
Appointed to Perform Applies to a Fraternal Beneficiary Asso- 
ciation When Acting for It. Godwin vs. Nat. Council Knights & 
Ladies of Security (Mo.) 1 

A Person Wishing to Become a Member of a Mutual Benefit Society 
Is Presumed to Have Made Himself Acquainted With the Con- 
stitution and By-Laws of the Order. Sovereign Camp Wood- 
men of the World vs. Hall (Ark.) 

Where the Constitution and By-Laws of a Mutual Benefit Society 
Provided That Liability Should Not Begin to Run Until One or 
More Advance Monthly Payments Had Been Paid by the Ap- 
plicant, and That No Saloon-Keeper, Bartenadcr, or Person 
Engaged in Retailing Intoxicating Liquors as Beverage Should 
Obtain Insurance. Such Provisions Constituted the Very Basis 
of the Contract. The Fact That the Society Based Its Refusal 
to Pay on the Misrepresentation as to Health Did Not Estop It 
From Thereafter Denying Liability Because of Misrepresenta- 
tion as to Occupation. Sovereign Camp Woodmen of the World 
vs. Hall (Avyk.) 

Where the Agent of an Insurance Company, Whose Duty It Is to Take 
the Application, Himself Propounds the Questions in the Applica- 
tion and Writes the Answers, His Acts Are the Acts of the 
Company. The Laws and Rules Governing the Different Branches 
of Such an Order Are in the Nature of Contracts Among All 
the Members. The Fact That the Medical Examiner Had Knowl- 
edge, at the Time He Examined Insured, That He Had Falsely 
Stated His Occupation, and Therefore Not Entitled to Mem- 
bership Under the Society’s By-Laws, Did Not Estop the Society 
From Relying on Such Misrepresentation as a Defense to the 
Certificate. Floyd vs. Modern Woodmen of America (Mo.)..1436 

Under Kansas Statute, Camp of Modern Woodmen Is Authorized to 
Hold Only Such Real Estate, Including Buildings, as May Be 
Necessary to Provide Suitable Accomodations for Holding Meet- 
ings and Transacting Business. Kennett vs. Kidd et al. (Kan.) 1588 

Where the Proceedings Taken in Adopting a By-Law of a Benefit In- 
surance Society and the Signatures of the Proper Officers Were 
in Printed Form and Pasted in the Record Book of the Cor- 
poration, the Record Was Authenticated Generally, There Was 
Oral Testimony That the Action Which the Printed Matter Pur- 
purported to Record Was in Fact Taken and the By-Law Was 
Published, Circulated, Treated as in Force, and Filed With the 
Commissioner of Insurance Its Adoption Was Sufficiently Proved 
to Entitle It to Admission in Evidence. Monger vs. New Era 
Ass’n (Mich.) 

Where Funds of Company Are Sued to Obtain Reinsurance, Dissenting 
Policyholders May Obtain Their Proportionate Share of Reserve 
Fui.d in Lieu of Reinsurance. Freemyer et al. vs. Industrial 
Mut. Indemnity Co. (Ark.) 


THE CONTRACT IN GENERAL. 


One Who Takes Out a Policy in a Mutual Benefit Society Becomes a 
Member and as Such Is Bound by Its wee -_ By-Laws. 
Bixler vs. Modern Woodmen of America. (Va.). nae 
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By-Laws Which Conflict With Policy, Will Not Affect Rights of o- 
ties. Runyan et al. vs. Runyan (Ark.) 

Designation of Beneficiary Under a Benefit Certificate Should’ Be “in 
Harmony With the General Purposes of the Association and 
Not in Derogation of Any Right Secured to the Member, and 
Fully Authorized Between the Member and the Association. 
Hart vs. Life & Annuity Ass’n (Kan.)........ 

Where Amendments of By-Laws Are Found Impracticable, the Con- 
tract Contained in the Certificates Issued in Accordance With 
the Original Plan Is Not Unconscionable. Dieterich vs. Modern 
Woodmen of America et al. (Mo.) 

Delivery of Certificate of a Mutual Benefit Society, Not “Valid Until 
Member Was Adopted at the Regular Meeting of the Lodge. 
McWilliams vs. Modern Woodmen of America (Tex.) 

“Risk Assumed’ Defined in Regard to Representations. 

Benev. Assn. vs. Baker (Tex.) 

In Construing a Contract of Insurance, for the Purpose of Determin- 
ing Whether the Statements in the Written Application Therefor 
Were Intended to Be Representations or Warranties, the Court 
Will Take Into Consideration the Situation of the Parties, the 
Subject and the Language Employed. a vs. Supreme Lodge 
Royal Achates (Lipps, Intervener) (Neb.)......eceecees cece 

A Mutual Benefit Insurance Order Can Waive a By- -Law or Regula- 
tion for Its Benefit and Can Ratify the Action of a . Local 
Lodge in Waiving Initiation Within the Required Time. 
— hoe Locomotive werenaee & oa vs. rene 


Officer or Local Camp Was Authorized to Waive Any of the 
Provisions Relating to the Contract Between the Member and 
the Society, the Deputy Head Consul of the Society Had No 
Authority to Waive Such By-Laws. McWilliams vs. Modern 
Woodmen of America (Tex.) 

An Oral Contract Is Valid. Brotherhood of Locomotive Firemen & 
Enginemen vs. Corder (Ind.) 

Constitution and By-Laws and Other Writings of a Fraternal Order, 
Should Be Liberally Construed to Promote Its Beneficent Objects. 
— of Locomotive Firemen & Enginemen vs. Corder 
(Ind.) eves 

Evidence in an Action Where It “Was Held That the Application, To- 
gether With the Certificate and By-Laws -With Usual Amend- 
ments Constituted the Contract of Insurance Between Insured 
and the Society. Modern Woodmen of America vs. Lynch 
et al. (Tex.) 

Sta. 6057. Providing That Any Contract by Which One Is Restrained 
From Exercising a Lawful Trade of Any Kind Is Void, Only 

A Written Application for Life Insurance Is Merely an Offer to 
Make Such Contract, and Is Not Binding Until Accepted by 
the Insurer. A Contract of Insurance Between a Member and 
a Fraternal Order Is Not Binding Until the Issuance of a Cer- 
tificate. Supreme Lodge K. P. vs. Graham (Ind.)......... wie 
Refers to a Contract Which by Its Terms Restrains One From 
Exercising a Lawful Business, the Breach of Which Subjects Him 
to Liability, Merely Declaring the Commonlaw, and Does Not 
Apply to Make Void a Provision in a Life Insurance Policy 
Avoiding It, Should Insured Engage in the Liquor Business. 
Schwanekamp vs. Modern Woodmen of America (Mont.) ..... 

If the Certificate or the Constitution or By-Laws of a Fraternal 
Benefit Company Refer to the Application So as to Fairly 
Show That the Parties Intended That It Should Be a Part of the 
Certificate It Will Be So Treated. Thompson et al. vs. eee 
et al. (Miss.) 

The Words “Observe and Abide by’’ Apply to All Rules of a Society. 
os ves united Commercial Travelers of America vs. Smith 
( 

Assured in His Application for Membership in Defendant Fraternal 
Benefit Society in Answering Questions as to Whether He Had 
Been Rejected Within Six Months, Must Be Held to Refer to 
Rejection by Defendant, the Questions Preceding and Following 
Such Questions Relating to Matters Concerning Membership in 
Defendant Order. Supreme — of the Fraternal Brother- 
hood vs. Jones (Tex.) 

4m Applicant for Life Insurance in “a Fraternal Order Stated 
Answer to a Question in His Medical Examination as to Whether 
He Had Theretofore Made Application to and Been Rejected by 
Any Other Order, but Had Not, as Yet, Heard From Such 
Application. The Medical Examiner Wrote in the Space Reserved 
for the Answer to Such Question the Word “No”. The Appli- 
cant Signed the Report Without Reading It. Supreme Lodge of 
the Fraternal Brotherhood vs. Jones (Tex.) 

Where a Life Policy Refers to the Application, It Is Part of the Gon- 
tract. Supreme Lodge K. P. vs. Graham (Ind.). ° 

The Application for a Fraternal Benefit Certificate, the Examination 
of the Applicant by a Physician, the By- Laws of the Society, 
and the Certificate Issued Constitute the Contract Between the 
Parties. Enright vs. National Council, Knights & Ladies of 
Security. ql.) 

Where a Certificate of Insurance Refers to the By-Law Providing 
That Application for Membership Must Be Sent to the Secre- 
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tary, and That Membership Shall Begin on the Day on Which 
the Application Is Accepted, the By-Law Became a Part of the 
Contract. Supreme Lodge K. P. vs. Graham (Ind.).......... 

At Common Law, Answers to Questions in an Application for Life 

Insurance Were Taken to Be Literal Warranties of Their Truth, 
and, if False, a Contract of Insurance Was Vitiated Though 
the Answers Were Made in Good Faith. Supreme Court of 
Pennsylvania, in a Number of Cases Similar to This. Keatley 
vs. Grand Fraternity (Del.) 
Having Contracted That His Statements and Disclosures ‘Should 
Be Strict Warranties, Which if Not True, Should Invalidate 
the Certificate, the Statement That He Had Totally Abstained 
From the Use of Intoxicating Liquor for Four Years Was 
False and a Breach of His Warranty. Collver vs. Modern 
Woodmen of America (lowa).... 

Held That the Statement in the Application Was Material to the 
Risk, and Its Falsity Precluded a Recovery on the Certificate. 
Enright vs. National Council, Knights & Ladies of Security. 
(111.) ee 

An Applicant for a Fraternal Benefit Certificate Was Asked “Whether 
Any of His Blood Relatives Had Been Afflicted With Con- 
sumption, and Answered ‘No,’”’ Though He Knew That a Brother 
and a Cousin Had Died of Consumption, and Its Falsity Pre- 
cluded a Recovery on the Certificate. Natl. Council of Knights 
& Ladies of Security vs. Wilson et al. (Ky.) eee 

He Could Be Addicted to the Use of Liquor, and Still the Answer 
Which He Gave to This Question Would Have Been Absolutely 
True. Natl. Council of Knights & Ladies of Security vs. Wil- 
son et al. (Ky.) 

The Weight of the Evidence Is in Favor of the Contention of Applicant 
to the Effect That the Applicant, at the Date of His Application 
Was Afflicted With Tuberculosis. Natl. Council of Knights & 
Ladies of Security vs. Wilson et al. (Ky.) 

A Statement of an Application for a Benefit Certificate That Plaintiff 
Had Not Been Examined by Any Physician for a Life Insurance 
Society Who Had Declined to Recommend Her Application Con- 
stituted a Warranty. Cundiff vs. Royal Neighbors of America. 


(Mo.) 

As the Clerk Was an Agent in Fact, the Provisions Could Not Des- 
troy the Existence of the Agency or Its Legal Effect. Collver 
vs. Modern Woodmen of America. (Iowa) 

Unless Some Statute or Rule of Public Policy Forbids, Restrictions 
in a By-Law or Contract of a Fraternal Life Insurance Associa- 
tion, as to the weneficiaries, to Be Named, Are to Be Regarded 
for the Benefit of the Insurer Alone. Pleasants et al. vs. Loco- 
motive Engineers’ Mut. Life & Accdt. Ins. Assn. et al. (W. Va.) 

In Construing Contracts of Life Insurance Made by a Fraternal Life 
Insurance Association, That Construction Must Be Put Upon 
the Laws of the Order, Which Is Most Favorable to the In- 
sured. Pleasants et al. vs. l.ocomotive Engineers’ Mut. Life 
& Accdt. Ins. Assn. et al. (W. Va.) 

A False Statement That Insured Had Never Been Examined ‘and 
Rejected, Made to a Benefit Society Which Itself Had Previously 
Examined and Refused a Certificate to the Applicant, Is Not 
a Breach of Warranty Because the Society Is Estopped to 
Claim the Benefit Thereof. Cundiff vs. Royal Neighbors of 
America (Mo.) 

A Fraternal Accident Insurance Order Provided That the Insurer Shoulé 
Not Be Liable for Any Injury or Death Happening Prior to the 
Receipt and Acceptance of Application. Such Contract Was 
Lodged in the Supreme Execrtive Committee, and Until It Did 
Something to Evidence Its Acceptance of the Application, Which 
Was but a Proposal No Contract Could Be Existent. But the 
Company Did Not Choose to Stand on These Conditions. It 
Waived Them by Accepting the Premium Which Paid for In- 
surance, With Full Knowledge of What the Payment Was for. 
Norman vs. Order of United Commercial Travelers of America 
CBBO.) . cvccces 

A Member of a Fraternal Benefit Insurance Association Is Char ed 
With Knowledge of By-Laws Which Constituted a Part of 
Contract. Odd Fellows’ Benefit Ass’n vs. Smith (Miss.) 


An Attempt Was Made by the Adoption of a Subsequent By-Law to 
Cut the Amount of the Certificate tu. Comply With Subsequent 
By-Laws, Held That the Full Sum Mentioned in the Certificate 
Could Be Recovered. Jaeger et al. vs. Grand — of Order of 


Hermann’s Sons (Wis.) - 1088 


Evidence Was Conflicting Uvon the Question as to “Whether Amelia 
Johnson Was in Sound Health on the Day the Benefit Certificate 
Was Delivered to Her, the Court Erred in Not Submitting the 
restion to the Jury. Johnson vs. Royal Neighbors of America 


ay pene to Contract Are at Liberty to Enter Into Such 
Agreements With Each Other, and It Is the Purpose of the Law 
and the Function of the Courts to Enforce Their Contracts. 
Warranties Are Not Favored in the Law, Application or Cer- 
tificate Tending to Show That the Answers and Statements Were 
Not Intended by the Parties. Such Answers or Statements Are 
Not Material. The Rule That Ambiguous Language Is to Be 
Construed Most Strongly Against the Insurer Does Not Authorize 
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a Perversion of Language. Crosse vs. Supreme sete Knights 
DORIS GE TOMO CO) occ cccceccccscceces co00 eevccccec ch O83 
Temporary and Functional Disorders, Question of This’ Character Is 
That the Disorder Must Be of a Substantial Nature. Modern 
Woodmen of America vs. Miles (Ind.).........cccceccsscecscess 1010 
Ca Down the Certificate by a Rebate Cannot Be Upheld, and the 
y-Law Attempting to Accomplish Such Purpose Is Unauthor- 
ized Under the Contract and Void. Jaeger et al. vs. Grand 
Lodge of Order of Hermann’s Sons (WisS.).........6 sssceeeees -1023 
It Is Held That the Plea of Ultra Vires Cannot Be Invoked Where 
the Contract Is Executed, and Especially Where the Association 
Has Been Receiving the Premiums of the Policy With Knowl- 
edge. Edwards vs. American Patriots (MO0.)........eceececcsees 1024 
Anything Appearing in an Insurance Contract Which Is Ambiguous 
or of Doubtful Meaning Is to Be Interpreted Against the In- 
surer. It Is for the Court in.the Absence of Any Question as 
to the Construction Put on It by the Parties. Crosse vs. Su- 
preme Lodge Knights & Ladies of Honor (Ill.)..........-eceeees 1022 
The Consolidation Contract Can Only Be Incorporated in the Con- 
tract of Insurance Except by Direct Reference to It, Showing 
That the Parties Intended to Make the Terms of the Former a 
Part. Edwards vs. American Patriots (MOo.).........cesceeeeees 1024 
It Is the Duty of Courts to Ascertain the Intention of the Parties to 
a Contract, and Give Effect to the Ascertained Intent. Where 
There Is Doubt or Ambiguity, a Liberal Rule Obtains in Favor 
of the Insured. Modern Woodmen of America vs. Miles (Ind.)..1010 
Under the Certificate Issued to Him Plaintiff and His Wife Were 
Both the Insured and the Beneficiaries. Under the Attempted 
Substituted Contract, the Plaintiff Alone Was the Insured and 
the Wife Alone the Beneficiary. It Is Claimed the Change Was 
a Reasonable and Necessary One and Did Not Deprive Members 
of Their Vested Rights. Stirn vs. Supreme Lodge of Bohemian 
Slavonian Benev. Society (Wis.) .......ccceeeee sveesvccsveccess 1130 
Under the Plain Provisions of the Policy, Before Appellant Would 
Be Entitled to Recover Anything Whatever, It Would Be In- 
cumbent Upon Him to Show That, Under the Provisions of the 
Constitution in Force at the Time He Sustained the Injury and 
Asserted His Claim. Winterberg vs. Brotherhood of Locomotive 
Piremen and Bnvinemen (HY.) ..vccsscccese coacscccvcccvvesce 
The Reserve Power Made a Part of the Contract of Insurance 
That Plaintiff Should Comply With All the Laws, Rules and 
Regulations of the Defendant Warranted Only Reasonable Changes 
to Carry Out the Scheme of Insurance. Stirn vs. Supreme Lodge 
of Bohemian Slavonian Benev. Society (Wi8.)........sseeeeeeee -1l 
Organization or By-Laws Existing at the Time of the Issuance of the 
Certificate, Inconsistent Therewith, Must Yield to the ‘1erms of the 
Contract, in the Absence of Some Statutory Provision or Some 
Rule of Public Policy to the Contrary. Stirn vs. Supreme Lodge 
of Bohemian Slavonian Benev. Society (Wis.)..........e0seeee. 
Applicant for a Life Policy to Falsely Answer Questions in the ‘Ap- 
plication by Improperly Stating Their Scope, the Insurer Estopped 
From Relying on Those Misrepresentations to Defeat Recovery on 
the Policy. Masonic Life Ass’n of Western New York vs. Robin- 
GD nse 06802 b ed SeRaeh ene ShOCEN tebe SS saben sekeebens tee 1271 
By Laws Referred to in a Benefit Certificate Are Not Admissible in 
Evidence Against the Beneficiary, Unless Attached to the Policy. 
Masonic Life Ass’n of Western New York vs. Robinson (Ky.)..1271 
A Member of a Fraternal Beneficial Organization Who Accepts Mem- 
bership Subject to Such By-Laws and Rules as the Supreme Lodge 
May Thereafter Adopt Is Bound by Any Reasonable Legislation 
Thereafter Adopted. The Original Constitution Disclosed a 
General Policy and Purpose to Pronibit the Members of the Lodge 
From Engaging in the Occupation of Manufacturing or Selling 
Intoxicating Liquors. There Was Nothing Radically New in 
the Amendment of 1902. Supreme Lodge of Fraternal Union of 
AEOTIER VE. TABME. CURR) «cv ovccccsvcnvences svesscseesecesses 1261 
All Statements or Descriptions in Any Application for a Policy of In- 
surance Shall Be Deemed Representation and Not Warranties, 
and That No Misrepresentations, Unless Material or Fraudulent, 
Shall Prevent Recovery. Moeeonic Life Ass’n of Western New 
OO WR, (OR. CII). ovcn sc cicnaveee.se. 6.56.000000945% 0050.08 1271 
With Knowledge of the Insured’s False Answers to Certain Questions 
in the Application, Continued to Demand and Accept Payment of 
Premiums, It Cannot, on the Death of Insured, Defeat Recovery 
by Setting up Falsity of Those Answers. Masonic Life Ass’n of 
Wweatern New TOtk Ve. BOPinseG CHF.) ccc ccccvcccevecunsersece 1271 
Any Ambiguity in a Mutual Benefit Insurance Association By-Law 
Must Be Construed Strictly Against the Association to Prevent a 
Forfeiture. Clark vs. Iowa State Traveling Men’s Ass’n (Iowa) 1286 


Benefits of a Fraternal Insurance Company May Be Paid Only to Per 
sons Standing in Specified Relations to the Insured, One Not 
Falling Within the Enumerated Classes Does Not Take Any 
Rights in a Certificate Because of an Assignment by a Member 
or Because of Paying the Member’s Dues. Kerr vs. Crane et al. 
CE 65663 uxdeN oa. cata RON ecake . SheRsesKECNTS, RERE DENS Pe: 

Where the Agent of an Insurance Company, Whose Duty It Is to Take 
the Application, Himself Propounds the Questions in the Applica- 
tion and Writes the Answers, His Acts Are the Acts of the 
Company. The Laws and Rules Governing the Different Branches 
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of Such an Order Are in the Nature of Contracts Among All 
the Members. The Fact That the Medical Examiner Had Knowl- 
edge, at the Time He Examined Insured, That He Had Falsely 
Stated His Occupation, and Therefore Not Entitled to Mem- 
bership Under the Society’s By-Laws, Did Not Estop the Society 
From Relying on Such Misrepresentation as a Defense to the 
Certificate. Floyd vs. Modern Woodmen of America (Mo.)..143¢ 
The Writing Which From the Contract Must Be Construed Together, 
and the Construction Which Have Been Placed Upon Them Is 
the One That Will Give Force and Effect to Every Part 
Thereof. Kammer vs. Supreme Lodge K. P. (S. C.)..........1 
By-Laws of a Fraternal Beneficial Society Are a Part of the Con- 
tract of Insurance Between the Society and the Member. Sov- 
ereign Camp Woodmen of the World vs. Hall (Ark.)...... - -1428 
The Question Asking Whether the Insured Had at Any Time Used 
Alcoholics to Excess Meant, to Ask Whether He Was Wont or 
Accustomed to or Made a Practice or Was in the Habit of 
Drinking oe to Excess. Knights of Maccabees vs. Ander- 
SOR. . GAMER iscccese. canccvcmsenetne 60nethueeneenen aaueuue 
A Fraternal ens Is Exempt From the Statutes Regulating ‘Gen- 
eral Insurance Companies, So That in an Action on a Fraternal 
Certificate, a Breach of Warranty Contained in the Application, 
Though With Reference to Matters of Health, Not Associated 
With the Insured’s Death, Is Nevertheless a Defense. Floyd 
vs. Modern Woodmen of America. (Mo.).......... covcsacnesh® 
A Mutual Benefit Insurance Corporation, Which Maintained a Sick 
Fund, Could as Against a Particular Member, Amend an Amend- 
ment of Its by-Laws So as to Reduce the Amount of Benefits 
to Which He Was Entitled, So Long as the Amount Which He 
Actually Received Equalled or Exceeded the Amount Due Under 
the By-Laws as They Existed When He Became a Member. 
Hannes vs. Nederland Israelitish Sick Fund (N. Y.)....... - -1686 
The Beneficiary Named in the Certificate Was, Upon the Death of the 
Member, Entitled to the Benefit Fund Due Upon the Certificate 
as Against the Widow of the Member. Smith vs. Locomotive En- 
gineers’ Mut. Life & Acc. Ins. Ass’n et al. (Ga@.)....ccccecccccce 1808 
Failure of the Clerk of a Local Lodge of a Fraternal Beneficiary So- 
ciety to Deliver a Policy to a Member Before He Was Injured 
Did Not Render It Inoperative Where the By-Laws of the So- 
ciety Provided That the Clerk Was Not the Agent of the Su- 
preme Lodge. Lathrop vs. Modern Woodmen of Amer. (Ore.)..1809 
Misrepresentation on an Untrue Statement in the Application, Though 
There Is a Warranty of the Truth of the Representation or 
Statement, Provided the Representation or Statement Is Made 
in Good Faith, and Does Not Relate to a Matter Material to the 
Risk. Keatley vs. Grand Fraternity (Del.)...............- 1776-1784 
An Applicant for a Certificate of Beneficial Membership in a Fraternal 
Order, Who Warranted Every Statement in the Application, 
and Agreed That in Case Any Answer Was Not True, or in Case 
of Any Concealment, the Certificate Should Be Void, About 
a Month Previously He Had Consulted a Physician Who 
Had Treated Him for Cystitis. It Was Not Shown That the 
Applicant Fraudulently Omitted to State That Fact. Held 
That the Applicant Made No Misstatement Within the Meaning 
of the Warranty or Condition of the Application. Keatley ws. 
ye, a) a err a ee ery oe 1776-1784 


DUES AND ASSESSMENTS. 


The Consolidated Contract Can Only Be Incorporated in the Contract 
of Insurance Except by Direct Reference to It, Showing That the 
Parties Intended to Make the Terms of the Former a Part. 
Badwards ve. American Patriots (Me.) 0... cccccscccsscsccccese -1024 
A Constitution of Fraternal Insurance Corporation, “Which Provides 
That When Members Taken Over From Another Society Are 
Permitted to Retain the Benefit Certificate Issued to Them, the 
Members May Be Re-Rated, Is Prospective in Its Terms, and the 
Court Will Not Give It a Retroactive Effect. The Provision in 
a Fraternal Benefit Certificate That the Member Will Com- 
ply With the Orders and By-Laws Adopted in the Future 
Refers Only to Such Regulations as Have Reference to the 
Member, His Duties and Conduct as Such, and Does Not Em- 
brace an Act Producing a Radical Change in the Rights of the 
— Ericson vs. Supreme Ruling of Fraternal Mystic Circle 
TROD vcvccacunccde sebrseeeneeedes qheseecnsenes as enchss 6ecas -1143 
The Fact That the Entire Membership ‘and Assets of the Ohio Con- 
cern Were Transferred Bodily to the Pennsylvania Organization, 
and All of the Liabilities of the First Were Assimed by the 
Second Corporation Became by This Transaction tie Head and 
Superior of the Existing Subordinate Lodges. Th: Amendment 
of 1907 to the Constitution Did Not Confer Authority Upon the 
Executive Committee to Re-Rate Those Who Were Then Mem- 
bers and Their Act Was Void. Ericson vs. a Ruling of 
Praternmal Myetie Circle (TOE.). ccvccovcnccccs coctdscrices s0ceesneee 
The Re-Rating of a Member Without Authority, Whereby ‘the’ Assess- 
ment Against Him Was So Greatly Increased, Was a Repudia- 
tion of His Contract, and Gave Him a Right to Recover the 
Sums Paid With Interest. Ericson vs. eee Ruling of Fra- 
ternal Mystic Circle (Tex.) .....c..0. « oes eebesees 660s oocee c hl GB 
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A Member of a Mutual Benefit Insurance Association Cannot Be As- 
sessed for Losses Occurring Prior to His Membership, Unless 
He Agrees Thereto. Clark vs. Iowa State Traveling Men’s Ass’n 
TEE. penned echs. GRA Gaia OOD eRe Male belo e eRe neecetecceesenncRe 
A Mutual Benefit Insurance Association By- Law Permitting the Di- 
rectors to Order an Assessment Not Exceeding Two Dollars at 
Any One Time, on Each Member, Does Not Authorize Assess- 
ment of New Members for Past Losses. Clark vs. Iowa State 
Traveling Men’s Ase'n (1OWR) .nccscccece seove 66d 6 0cccns cheese 
There Can Be No Acquiescence by a Member of “a Mutual Benefit In- 
surance Association Respecting His Right, Unless He Acts With 
Full Knowledge. Clark vs. lowa State Traveling Men’s Ass’n 
SEE Secct by sRASEE TS. FERRE pas Re OaE SARS. eo Lene ccccec cd ses 
A Member Receiving a Copy ‘ofa Resolution Providing for the’ Creation 
of an Emergency Fund Does Not Prevent His Beneficiary From 
Contesting the Validity of Provisions for the Fund. Clark vs. 
Iowa State Traveling Men’s Ass’n (Iowa)....... peenmu nee 
Where the By-Laws Provided That a Member Who Should’ "Become 
Permanently Disabled to Perform Any Kind of Business Who 
Had Paid All Dues Should Be Entitled to Receive Annually From 
the Disability Benefit Fund 10 Per Cent of the Amount Collected 
on the Next Life Benefit Assessment Levied After Such Dis- 
ability Became Due, a Member Who Paid Assessments in Ad- 
vance Until the Local Tent of Which He Was a Member Was 
Suspended, and Who Then Became Permanently Disabled Result- 
ing in His Death, Was Entitled to Receive Benefits on Account 
of Disability, and Where They More Than Equaled Subsequent 
Assessments the Certificate Could Not Be Forfeited. Knights 
of the Modern Maccabees vs. Mayfield (Tex.)..... ecccccc eck SOS 
A Fraternal Beneficiary Certificate and the Society’s By- Laws Per- 
mitting Payment of Current Assessments Any Time During the 
Current Month, a New Member Was Not in Default for Non- 
payment of the First Month’s Assessment Where It Was Paid on 
the 23d, and the Policy Was Received by the Clerk of the Local 
Lodge Between the 8th and the 13th, Though the Member Failed 
to Call for the Policy as Promised. Lathrop vs. Modern Wood- 
Se Se OEE TOR cis vs kdabe. sanivadises se sees ehekse - 1800 
A Benefit Association Issued a Certificate June 15th in Consideration 
of the Payment Requiring to Pay All Assessments and Dues as 
They Should Be Levied, the Certificate Became Null and Void 
if Assessments Should Not Be Paid on or Before the First Day 
of the Month Following the Levy. On Feb. 8d Through an 
Agent, He Tendered the Dues and Assessments for one Month 
Which Was Refused Because Not Accompanied With a Health 
Certificate. Held That, as the Member Had Paid the January 
Assessment, and Had Tendered the February Assessment, Pay- 
able on or Before Mar. Ist, on Feb. 3d He Was Not in Default. 
Hobson et al. vs. Occidental Mut. Ben. Ass’n (Kan.)............ 1812 


FORFEITURE OR SUSPENSION. 


Distinctions Between Representations and Warranties in a Mutual 
Benefit Insurance, Defined. Goff vs. eae naan Royal 
Achates (Lipps, Intervener) (Neb.). KComkaen OOe 

Where the Application to a_ Benefit Society" Statea ‘in’ “Accordance 
With the Certificate and By-laws, That the Applicant Was Not 
Engaged in the Sale of Intoxicating Liquors and Would Not 
Thereafter Engage in That Business, the Benefit Certificate Be- 
came Void by Insured Thereafter Engaging in That Business. 
Modern Woodmen of America vs. Lynch et al. (Tex.)....... 406 

A Finding That Insured “‘Had Ulcer of the Rectum” Was Not Neces- 
sarily Inconsistent to a Question in His Application for Certificate 
as to Whether He Had Ever Had Piles, by Stating That He Had, 
and Gave the Details of the Attack, Including Its Date, and 
Stating That He Had Had an Operation Therefor. Knights of 
Maccabees of tue World vs. Hunter (TeX.).......cseeeeeeeseeee 186 

Evidence That Lennert Was a Driver of a Beer Wagon for the rowine 
Company, Orders for Barrels and Kegs of Beer, and Delivere 
Same, and Collected Money Therefor, Does Not Prove That He 
Was Engaged in the Sale of Spirituous or Malt Liquors. Su- 
preme Tribe of Ben Hur vs. Lennert (Ind.).......0..ceeeeeeees 1026 

Where the Members of a Subordinate Lodge of a “Mutuai Benefit 
Association Offered to Pay a Burial Assessment to the Grand 
Lodge at the Time It Became Due, Its Suspension for Non- 
Payment Thereafter Was Unauthorized, and Would Not Preclude 
a Recovery for the Amount of the Certificate of a Deceased 
Member in Good eRe Royal Circle of Friends of the World 
WO. DG CAGE) c 005.000550hn ss. Se sneweectnd. ceercssceciseseces -.1163 

Where a Member of a * Beneficial Association Was Wrongfully Ex- 
pelled, and He Carried His Appeal Within the Order as Far 
as Possible and Died Before He Could Bring to Trial a Proceed- 
ing for Mandamus to Compel Reinstatement, the Judgment of 
Expulsion Was Not Conclusive in an Action by the Beneficiary on 
the Certificate in Which It Was Sought to Show That the 
Tribunal Which Expelled Was Not Properly Constituted to 
Try the Charges Though Such Showing Was a Collateral At- 
tached on the Judgment of Expulsion. Wilcox vs. Supreme 
ren or rs (en C00. Dobvasceataes'e .0660:65 5 nes.eeaes 14 

Where Constitution Provides That Member in ‘Arrears, Must Be Notified 
Under Seal of the Lodge Before He Can Be Suspended, Lack of 
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Such Notification Prevents Policy Becoming Void. Grand Lodge 
(Colored) K. P. of Mississippi vs. Jones (Miss.)........... 
Insured Must Be pay Notified of Suspension Regardless of Other ‘Con- 
flicting By-Laws in Life Insurance Policy. Grand Lodge a 
K. P. of Mississippi vs. Jones (Miss.)............ e 

Though the Constitution of a Benefit Association Provides That a 
Member of a Lodge Which Is Not in Good Standing With the 
Order on Account of Nonpayment of Dues, During Such Period 
Is Not Insured, the Provision as a Defense Can Only Be Used 
With Literal Exactness. District Grand Lodge No. 23, hpepege 
Order of Odd Fellows in America vs. Hill (Ala.)........... 

An Assessment Levied and Paid That member Is Not Obligated to 
Pay, Such Payment to Save a Forfeiture Should Be Applied to 
Pay the Next Succeeding Assessment. Price vs. Brotherhood 
oF Sintiese Trataseem 66. Oh CORR so ocns.c.cccns tucwnncns<eace 

Merely Engaging in a Prohibited Occupation Forfeits a Benefit Cer- 
tificate Under a By-Law in Terms Forfeiting It Ipso Facto in 
Such Event, the Provision as to Forfeiture Being Self Executing. 


Schwanekamp vs. Modern Woodmen of America (Mont.) ..... 
Nonpayment of Fraternal Benefit Policy, Forfeits. Odd Fellows’ Bene- 
fit Ass’n ve. Smith (Miss.)...ccccccscccece coccccccccccccccces 1 


A Policy in a Mutual Benefit Association, Which Declared by the By- 
Laws Printed on Its Face That a Failure to Pay Assessments 
Within Fifteen Days After Notice Would Forfeit the Policy. 
Under Its Organization It Is Without Power to Pay Any Death 
Benefit Except by Voluntary Payment by Its Officers Acting Un- 


47 


47 


597 


726 


der Its By-Laws. Hawkins et al. vs. Lone Star Ins. Union (Tex.) 1161 


If a Member of a Mutual Benefit Insurance Association Tenders His 
Dues or Assessments to the Proper Officers of the Society, and 
Tender Is Refused, There Can Be No Forfeiture of His Rights 
for Nonpayment of Dues. _— Circle of Friends of the World 
We: Paine CAPR) occccvdcececse ccccetedssad, consetuneaccas e 

A Mutual Fire Insurance Company *By- Law, Providing That No ‘One 
Shall Receive Any Benefit Under a Policy Until All Assessments 
Are Fully Paid Is Valid. Stutzman vs. Cicero Mut. Fire Ins. 


CO CUM Dv na date we 6 ha) Sins guns cncte EL. 5a cesnwns beaLadasaseniane 1362 


Where a Mutual Benefit Association Has Exacted and Received From 
a Member More Money Than It Was Entitled to It Is Held as a 
Credit to Be Applied on Assessments; and When Such Credit 
Exists the Membership Cannot Be Forfeited for Failure to Pay 


an Assessment. Clark vs. Iowa State Traveling Men’s Ass’n (Ia.) 1286 


Association Having Illegally Created an Emergency Fund, the Associa- 
tion Had No Right to Divert Into Such Fund Payments Made 
by a Member, Either in Annual Dues or by Transferring Money 
From a General Fund. Clark vs. Iowa State Traveling Men’s 


BOR COME) os cccndenwcntascvunecnsées tab endsvbnsieheanees ee 128 


Existence of an Unliquidated and Disputed Claim of a Member of a 
Mutual Fire Insurance Company for a Claimed Loss Does Not 
Justify Refusal to Pay Future Assessments So Far as Future 
Insurance Is Concerned. Stutzman vs. Cicero Mut. Fire Ins. Co. 


COPED oe cckcckod% Ueeln: GkenserKebas eecacdemeda. sedwaewe tena awaken 13 


The Suspension Clause Is Self-Executing and Requires No Affirmative 
Action. There Was No Waiver of Suspension Because of Serv- 
ice and Retention of Proofs of Loss. Stutzman vs. Cicero Mut. 


Wire Fre. CO. CW) co ncvcesegscd case, Hevcesenransnesecsnecececaes 1 


It Was Held That, the Plaintiff Not Having Paid the Assessment of 
Which He Had Notice, No Further Act of the Company Was 
Necessary, and a Loss Having Occurred Under His Policy Dur- 
ing the Default, He Could Not Recover. Stutzman vs. Cicero Mut. 


Were SO CO COPE cacccvcenacd.. pesoceennanetacendecseesoenns 1362 


Where a Fraternal Insurance Order Assesses Illegal Dues Against 
a Member, and Includes Them With the Legal Quarterly As- 
sessment, the Member, to Preserve His Rights Is Bound to 
Tender the Amount Lawfully Due. Goldberger vs. United States 


Grand Lodge, Order Brith Abraham (N. Y.).....ccceccccees 1 


The General Law for Lodges of a _ Fraternal Insurance Company 
Provided That a Member Who Had Not Paid His Dues Should 
Be Notified by the Secretary by Registered Mail. Held, That 
Though the Secretary of the Association Knew That a Member 
Had Moved From New York to Hungary, Notice by Registered 
Mail to His Late New York Address Was Sufficient. Goldberger 


vs. United States Grand Lodge, Order Brith Abraham (N. Y.)..1418 


(3) =6—A By-Law Providing for the Suspension of a Person Insured for Non- 
payment of Assessments or Dues, May Be Waived. Labranche 
we, wt. Jemm Dames Beaty (0h. Geile cic kvieccvdécccndéicceccusas 

The Names of Suspended Members Being Carried on ‘the Books of a 
Mutual Benefit Society, Did Not Constitute a Waiver of the 
Suspension. Labrancuc vs. St. Jean Baptiste Society (N. H.) 

Failure to Notify a Subordinate Lodge Claimed to Have Been De- 
linquent at the Death of an Insured Member, or to Attempt to 
Collect Penalty on Reinstatement and Retention of Dues in 
Arrears, Waives the Right of Forfeiture for the Alleged Delin- 
quency of the Lodge. District Grand Lodge No. 23, United 
Order of Odd Fellows in America vs. Hill (Ala.)...........0.06 ee 


Where a Fraternal Benefit Insurance Policy Required the Prompt 
Payment of Monthly Premiums to the Supreme Lodge, and for 
Insured’s Only Failures, So Far as Known to the Supreme Lodge 
He Was Suspended, There Was no Waiver of That Provision by 


(77) 








Topical Index. 


On { 


the Supreme Lodge Because the Local Lodge for a Time Paid 
the Premiums. Supreme Lodge Knights & Ladies of Honor vs. 
AMBOTNeR (EF) ccovrececvesersccvcvesecccercseseesecs cocccccce T88 
A Foreign Fraternal Beneficiary ‘Society Maintaining Subordinate Lodges 
Called Camps and Declaring in Its By-Laws That No Local Camp, 
Nor Any of Its Officers, May Waive Any By-Laws and That the 
Clerk of the Local Camp Is the Agent of the Camp, and Not 
of the Society, Is Liable on a Certificate Where It, Through the 
Clerk of a Local Camp, Acting as Collector of Assessments, 
Received and Returned Assessments After the Suspension of the ! 
Member for Nonpayment With Knowledge That the Member ‘ 
Was Not in Good Health, Since the Question of Agency Is 
Governed by the Law, and Not by Any Contract Evidenced by 
the By-Laws. Shultice vs. Modern Woodmen of America (Wash.) 732 
A Fraternal! Benefit Insurance Company Cannot Collect and Retain 
Assessments and After tue Members’ Death Assert a Forfeiture 
for Failure to Pay Dues. Knights of Maccabees of the World 


VO. POltem (Cob) occccccvvce cocsscccscececsscnvesere cece 869 
Where an Insurer Knew That the ‘Insured Was Enga ee in “the “gale 
of Mait Liquors as a Beverage, So as to Avoid s Policy Under 


the By-Laws, but Received Assessments From Him. It Thereby 
Waived Its Right to Avoid the Certificate for that Cause. 
An Insurer Who Elects to Declare a Policy Void Must Return 
the Premium Received After the Breach. Knowledge of a 
Soliciting Agent at the Time a Policy Was Issued That the In- 
sured Was ee in an Occupation in Violation of the Policy. 
Supreme Tribe of Ben Hur vs. Lennert (Ind.)..... cocccccsc ck 

Where the General Officers of a Fraternal Benefit Association Had No 
Knowledge That Their Local Agent Habitually Accepted Dues 
After They Were Due Under the Constitution, the Association 
Did Not Acquiesce in Such Custom, So as to Waive the For- 
feiture by Nonpayment of Dues in Time. Odd Fellows’ Benefit 
Ass’n vs. Smith (Miss.)...... cooccces cola 

Evidence Warranted the Conclusion That Franer in “Taking the Ap- 

lication of Mrs. Johnson Was the Agent of Plaintiff in Error. 
is Knowledge Was Therefore the Knowledge of His Principal. 
Johnson vs. Royal Neighbors of America (Ill.).......0..+.+. 

A Forfeiture of a Mutual Benefit Policy for Nonpayment of Assess- 
ments Is Not Waived by Notices of Subsequent Assessments. 
Hawkins et al. vs. Lone Star Ins. Union (Tex.)..........2.s00- 1161 

Where a Fraternal Beneficiary Association Received a Member’s Dues 
One Day After Maturity and Retained Such Payment Without 
Protest Until the Death of the Member, It Waived Forfeiture 
for Nonpayment at Maturity. Godwin vs. Nat. Council Knights 
& Ladies of Socurity (MO.).ccccvccevcces cevsccccvevecevcccccce 1393 

That Defendant Did Not Know That the Local Lodge or Its Financial 
Agent Was Receiving the Delinquent Payments by Its Members 
Cannot Be Questioned, and Notwithstanding the By-Laws of 
the Order Nominated the Financier the Agent of the Members 
in the Receipt of Dues and Assessments of Delinquent Members, 

He Became the Agent of the Defendant by His Course of Dealings 
With Defendant. Godwin vs. Nat. Council — & Ladies of 
NE SER ccc ccenwe 605606500560666 “nees ecccccccccccsccs sheen 

A Fraternal Beneficiary Society May Not Defend an Action on a 
Certificate on the Ground That a Payment of Dues Was Made Too f 
Late, Without Showing That It Had Refused to Accept the 
Payment. Modern Woodmen of America vs. Jones (Ind.)....1462 


(4) Nonpayment of Regular Assessment, Voids Policy Without Action by 

Company. Labranche vs. St. Jean Baptiste Society (N. H.).... 286 Xe 

Where a Member of a Fraternal Benefit Society Agreed to Make Cer- 
tain Payments on a Paid-up Certificate in Accordance With the 
Laws of the Society, Failure to Pay Amount Required Would 
Act as a Forfeiture of the Certificate Without Action by the 
Society or Subordinate Lodge. Vaientine vs. Grand Lodge, 
A. GO GU W. G8 Calitereia (UBL pecccccccccsvcscescesccccccccce GT 

The Evidence and the Facts Admitted in the Pleadings Show That * 
When Lennert Applied for and Received His Benefit Certificate 
He Was a Driver of a Beer Wagon for the Cock Brewing 
Company. About Five Years After the Date of the Issuance 
of the Certificate, Insurer on Learning That Insured Had Be- 
come a Saloon Keeper, Refused to Accept Premium or Continue 
His Membership. Held, That the Insurer’s Action Had Operated 
to Forfeit the aes. Supreme Tribe of Ben Hur vs. 
Eeemnere CIAGL) 0.006 so.c0nee csveccecene O09 6O00. CeSsnneSCcerceeene 

A Mutual Benefit Association | Which Shows “the *By- Laws on Its 
Face of Its Policies to the Effect That Failure to Pay Assessments 
Within Fifteen Days After Notice Thereof Will Avoid the Policy, 
Is Notice to the Insured of the Conditions as to Payments of 
Assessments Required in Order to Maintain His Membership. 
Hawkins et al. vs. Lone Star Ins. Union (Tex.).......ccceecceeee 1161 

(6) Though Insured Paid Collector Insufficient Amount as a Premium of 

Reinstatement and He Received Same Not Knowing of Mistake. fl 
Company Responsible. Grand Lodge (Colored) K. P. of Missis- i 
ST WE. SOS TR) c6.ccnes, cv0n5e. carves ostrrene .60.06sccn06 47 

Where Member of Mutual Benefit Order Has ‘Never Been Suspended He 
Is Entitled to Rainstatement at Any Time, Whether in Good or 
Bad Health, on Payment of amount Required. Grand Lodge 
(Colored) K. P. of Mississippi vs. Jones (Miss.).............. . 47 
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Member of Mutual Benefit Association Not Reinstated by Mere Payment 
of Past Dues to Local Cam, Clerk. Bixler vs. Modern Woodmen 
OF AMBOTIOR CUB) ccccccccs ceccccedecceccessd soscosesses esce 
The Supreme Lodge of a Fraternal Insurance Company Which “Had 
Suspended a Member for Nonpayment of His Dues Cannot After 
Reinstating Him Object That His Application for Reinstatement 
Was Not Signed by Him Personally, but Was Signed by the 
Secretary of the Local Lodge. Supreme Lodge Knights & 
Ladies of Honor vs. Anderson (KY.)........eeceeceeenercescecces 728 
Where a Fraternal Beneficiary Society Maintaining Subordinate Lodges 
Called Camps Accepted Past Due Assessments With Knowledge 
. of the Suspension of a Member and With Knowledge, Through 
Its Agent, That the Member Was Insane, and Thereafter Accepted 
and Ketained Monthly Assessments to the Date of His Death, 
It Waived Its By-Laws Limiting the Right to Reinstatement 
to Those in Good Health. Shultice vs. Modern Woodmen of 
America  (Wash.) occccccccvecccss cecesscesseccecese - 733 
A Policy in a Mutual Benefit ‘Association Forfeited by a Faiiure of the 
Insured to Pay Assessments, Was Not Revived by an Unaccepted 
Tender of the Arrearages, Made in Behalf of Insured at a Time 
When It Was Known That He Could Not Live. Hawkins et al. 
va. Lone Star Ins. Union (TexX.) ....cescccccccccevsceee éenceus 1161 
He Cannot Remove the Default So as to Entitle Him to Payment of 
Insurance by Tendering Payment of the Assessments After the 
Loss. Stutzman vs. Cicero Mut. Fire Ins. Co. (Wis.)............ 1362 
A Provision in the By-Laws of a Fraternal Beneficiary Association 
That the Receipt and Retention of Delinquent Dues and As- 
sessments in Case a Suspended Member Is Not in Good Health 
Shall Not Reinstate the Member Is Invalid. Godwin vs. Nat. 


<a aye 


Council Knights & Ladies of Security (MO0.)........ceeeeeeees 1393 
by In the Absence of Any Requirement of Good Health as a Condition 
y of Reinstatement, It Cannot Be Held That the Insured Was 


Not Entitled to Reinstatement and Was Not a Member in Good 
Standing at the Time of His Death Because Suffering at the 
Time From an Injury Which Later Caused His Death. Walker 
vs. United Order of the Golden Star (Mass.)............ceeeeees 1468 


(BE) DESIGNATION OF BENEFICIARY. 


qi) Where a Woman Becomes a Dependent Upon a Member of a Fra- 
ternal Organization and There Is no Improper Relations Be- 
. tween Them, Under an Agreement That in Consideration for 
Services as His Housekeeper, That He Will Support Her and at 
His Death Leave Her His Estate, Held That She Is Hligible as 
a Beneficiary in a Certificate of Membership of the Association »f 
Which He Is a Member. Goff vs. Supreme Lodge Royal ee 
CER, TA CERE) TOPO)... cc ccccncs Cocccennes gedeceasncs . 376 
Where at the Time a Person Was Made a Beneficiary Upon “a 
Life Policy, She Had Cared for the Insured for Three Years, 
Under an Agreement That Insured Would Will Her His Life 
Insurance, She Had Such an Insurable Intercst That the Cer- 
tificate Could Not Be Voided as a Wager Policy. District 
Grand Lodge No. 23, United Order of Odd Fellows in America 
WE. TH CR eo cccvccvens ccvetececcecunesvaxctauventapesosaweue 396 
In the Case of Old Line Insurance Companies, a Number of Courts 
Hold That, Unless the Contract Provides to the Contrary, the 
Designation of a Beneficiary, Valid in Its Inception, Remains 
So, Although the Insurable Interest or Relationship of the Bene- 
ficiary Has Ceasea. Green vs. Green (KY.).....ccccccersececes 1028 
(2) Where the By-Laws of a Fraternal Beneficial Association Provide That 
the Beneficiary Must Be a Relative or Dependent on Member, 


& 
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\ the Beneficiary Must Stand in That Relation to the Member. 
Journeymen Butchers’ Protective & Benevolent Assn. of the 
Pacific Coast vs. Bristol et al. (Cal) wccccccccccscccsccccecs 704 


Beneficiary—Change. The Chancery Court Was of Opinion That the 
Former Benefici:.ry Having Been Lawfully Designated, and Being 
Among the Classes Capable of Taking Under the Terms of the 

. Charter. Pettus vs. Henu.icks et al.—Howard vs. Fireman’s 
a a a ae se re er) ore 87¢ 

Notwithstanding the Laws of the Association Forbid, He Had the 
Right to Change His Beneficiary to a Blood Relative, Within 
the Meaning of the Statute. State ex rel. Kane vs. Knights of 
Pather. Matthew Ot Gh. (WGA de cvcccccccccccesssepecesevtcsisece sse 

Persons Not of the Class Named in Rev. St. 1909 § 7109 Can Become 
Beneficiaries in Certificates Issued by a Fraternal Benefit Asso- 
ciation. Umberger vs. Modern Brotherhood of America. (110) 88@ 

Such Associations Are Benevolent Institutions, and Have for Their 
Professed Primary Object the Social and Moral Benefit of tine 
Membership, and for That Reason They Take the Form of an 
Organized Brotherhood, the Insurance Feature Being Merely an 
Incident. State ex rel. Kane vs. Knights of Father Matthew 
Ot Gk. GRD cc. bncacnceccncacevecnnsceweneuedtevis aemteanieceee nes 88e 

The Mere Declaration in a By-Law of a Fraternal Life Insurance 
Association of the Object of the Organization, Without More, 
Constitutes No Restriction on the Rights of a Member in Naming 
a Beneficiary in His Policy or Certificate of Membership. Pleas- 
ants et al. vs. Locomotive Engineers’ Mut. Life & Accdt. Ins. 
ha. OF Oh. Ci. Wins ks taco kde abso sickenie bhsscbeatennicens 870 

Held That, in Case of Fraternal Societies, the Right of the Beneficiary 
to the Proceeds of the Benefit Certificate Depends Upon the 
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Relationship Sustained by the Beneficiary at the Time of the 
Member’s Death, and Unless Otherwise Provided by the Con- 











Life Insurance in a Company Operated on the Mutual or Co-operative 
Plan May Be Made Payable to One With Whom Insured Lived 
lilicitly on Separation From His Wife, Though the Beneficiary 
Be Designated as ‘‘Wife’’ as Well as by Name, and Though the 























A Fraterna! Insurance Society Is Not Estopped to Deny the Right 
of One Who Lived Ililicitly With the Insured Member to the 
Proceeds of the Certificate, Because It Received Dues From the 
Member, Where It Did Not Know Until After His Death Th+< 
She Was Not His Lawful Wife. Where the Classes of Persons 
to Whom Benefits May Be Paid Are Prescribed by Statute or by 






































a Member, Nor the Two Combined, Can Divert the Fund From 














While 9 Valid Contract of Insurance Cannot Lawfully Be Taken on 
the Life of Another by One Who Has No Insurable Interest There- 
in, Xe., as One Has an Insurable Interest in His Own Life, He 
May Lawfully Procure Insurance Thereon for the Benefit of 
Any Other Person He Desires to Benefit. Cain vs. Knights of 
Pythias of No. & So. America, Europe, Asia, Africa and Aus- 
Rea eee eee re eT re ee er ee 

Where the Constitution and By-Laws of a Fraternal ‘Benefit ‘Association 
and the Statutes Under Which Its Charter Is Obtained, Each 
Authorize the Issuance of Beneficiary Insurance Certificates to 
Members of the Family, Heirs, Blood Relations or Persons De- 
pendent Upon the Member, the Term “Dependent” as Therein 
Used, Is Intended to Include Persons Other Than Members of 
the Family, Heirs, or Persons Related by Blood. To Entitle the 
Beneficiary, Who Bears the Relation of Dependent, to Recover 
on a Certificate, the Law Does Not Undertake to Prescribe Just 
What Degree of Dependence Is Necessary. Sovereign Camp of 
Woodmen of the World vs. Noel (Okla.) 


(8) It Is Immateriai to the Right of a Sister of a Deceased Member, Named 
by Him as Beneficiary, Wh:ther the Association Investigated the 
Financial Circumstances of the Widow, or Waived Its Right So to 
ee SG ee ee ae ee ee are 

Where Insured Died Without Wife or Issue. the Certificate Is Payable 
to Insured’s Heirs at Law, Thougu Constitution of Mutual Bene- 
fit Association Otherwise Provided. Gienty vs. Knights of 
the Modern Maccabees vs. Mayfield (Tex.).......cccccseccsceee 

The Action of a Police Benefit Association in Paying Into Court the 
Amount of a Benefit Is Not an Admission of Willingness to Pay 
the Money to a Particular Claimant. Boyle vs. Fitzgerald 
CM. Zidcvcccccvccccccses seevence 

Where “Beneficiary” Named by Insured Was ‘Other’ Than Wite, Child, 
Father or Mother, as Provided by Statute. No meer by Bene- 
ficiary Named. Boyle vs. Fitzgerald (N. Y.)....... eetces 

A Life Policy, Providing That the Proceeds Should Be “Paia’ to 
“Widow, Heirs or Such Beneficiary as May Be Designated” by 
Insured, the ‘“‘Widow”’ Having Precedence in the Policy as Payee 
Thereof, Is Entitled to Its Proceeds to the Exclusion of All 
Other Persons oar Named. ee et al. vs. Runyan 





































































































































































































eee eee eee eee ree) 


CAPE.) scvcs «9 
The Word “Children,” — in an Insurance Policy, “Ordinarily | Means a 
Descendant of the First Degree, and Is Never Extended to In- 
clude Grandchiidren, Except Where There Is Something to So 
Extend Its Meaning. Martin et al. vs. Modern Woodmen of 
America CTU.)  cecccccvcesscessecccessrs oeeeeee wscce 
A Beneficiary Is Vested With ‘No "Right in an Insurance Certificate 
Which Will Pass by Descent Upon His Demise Before the In- 
sured. While a Benefit Certificate Speaks From the Death of the 
Insured. It Is Not Testamentary Disposition. Martin et al. 
vs. Modern Woodmen of America (Ill.)......ce.ceeeeseees ° 
A Wife Who Was a Beneficiary Under a Policy, Divorced Her Hus- 
band. Held, That Some Affirmative Act by the Insured Was 
Necessary to Entitle the Divorced Wife to Claim as His Fiancee; 
for the Divorce Revoked the aeons as weer 
Green vs. Green (KY.)......s.006- seceeees os pecee 
It Is Unquestionably the Law That, as “Between the Order and the 
Member, No Disposition of the Benefit Can Be Made by Will. 
First, Because the By-Laws Do Not Permit of It, and Second, 
Because After Death He No Longer Has Any Interest in It. 
SEO. WO a, OR: URS Bits. REP h 6 RSs, 65 6000ncn 03064 SRRE Cee areene coe 
A Wife, Named as Beneficiary in a Benefit “Certificate Issued to Her 
Husband, Has No Vested or Property Interest Therein; and the 
Husband Has No Property Right in the Certificate, and wie 
Extent of His Control Over It if He Chooses to Keep It in Force, 
Is to Select a New Beneficiary. need vs. Order of Railway 
Conductors of America et al. (Iowa)... ° 
Where a Person Designated as Beneficiary “in a Benefit Certificate 
Is Outside of the Eligible Classes, the Law, on the Death of 
the Member, Will Dispose of the Benefit Fund for the Benefit 
of the Classes Authorized to Be Designated as Beneficiaries. 



























































































































































A Certificate Issued by a Fraternal Insurance Association Payable to 
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the Society’s Charter of Incorporation, Neither the Society Nor 
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tract. Green vs. Knights & Ladies of Security et al. (Ky.)..1038% 


Lawful Wife Survives Insured. Meinhardt vs. Meinhardt (Md.) 1461 


the Classes Prescribed. Meinhardt vs. Meinhardt (Md.)......1461 
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Beresh et al. vs. Supreme Lodge Knights of Honor (Ill.)......1706 
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the Estate of a Member Is Payable to His ‘“‘Legal Representatives” 
Within the By-Laws of the Association Authorizing Certificates 
to Be Made Payable to Legal Representatives of Members. 
Vaughan’s Adm’r vs. Modern Brotherhood of Amer. (Ky.)...... 1810 
Where One Obtaining a Policy on His Life in Favor of His Wife, 
Predeceasing Him, Made No Change in the Beneficiary, the 
Personal Representative of the Wife Was, Under Kentucky St. 
§ 655, Entitled to the Fund in Preference to His Personal 
Representative. Vaughan’s Adm’r vs. Modern Brotherhood of 
A. CEP darckcne, siccnenade tee. cuneee, Lense heeeebeetces couad 18106 
The Making of a Mark Is Not the Exclusive Method of Signature by 
an Illiterate, and Where Insured’s Name Was Signed to His 
Application for Change of Beneficiaries by the Secretary of the 
Insurance Association in Insured’s Presence, It Was Sufficient. 
Longer vs. Carter. CRO) . nc cccccvcbenecacucetecesensstuaaens 723 
After the Substituted Beneficiary in a Mutual Benefit Policy Had 
Become a Party to an Action by the Original Beneficiary Against 
the Association, All Three Parties Made an Agreement That 
the Case Should Proceed to Trial, if It Be Found That the 
Association Was Liable the Court Should Determine Which of the 
Parties Was Entitled to Judgment. Longer vs. Carter (Ark.).. 723 
Where the Beneficiary Was Subject to Change Under the By-Laws of a 
Mutual Benefit Association the Original Beneficiaries Had No 
Vested Interest in the Certificate. Longer vs. Carter (Ark.) .... 723 
A Member of the Society Has No Property in the Benefit and It Can- 
not Pass Under His Will Attempting to Dispose of the Benefit. 
A Benefit Shall Not Be Assignable Except to the Beneficiaries and 
Then Only by Consent of the Association. Mineola Tribe No. 
114, Improved Order of Red Men vs. Lizer et al. (Md.).......... 1157 
The Fundamental Laws of This Order and the Contract of Insurance 
Containing No Provisions Precluding the Deceased From Dis- 
posing of the Proceeds of the Certificate by His Will, It Follows 
That the Parties to Whom He Bequeaths Them Are Entitled 
Thereto. Armstrong vs. Modern Woodmen of America et al. 
CWI.) cccccccccccce cccccsccccce Casececesece seecsevesessoscess 1158 
A Mutual Benefit Association’s By-Laws Are for the Benefit of the 
Order Alone, and as the Plaintiff, the Beneficiary Named in 
the Certificate, Had No Vested Interest in the Benefits, She Can 
Have No Good Reason to Complain on the Ground That the 
By-Laws in Question Were Not Strictly Complied With. Hender- 
son vs. Modern Woodmen of America (MO.) .........eeeeeeeeces 1154 
Strict Compliance With Rules Requiring a Change in a Benefit Cer- 
tificate Is Not Required, but That a Substantial Compliance With 
Such Rules Is Sufficient. Where in an Action Against a Fra- 
ternal Insurance Order on a Benefit Certificate, the Order Paid 
the Amount of the Policy Into Court, and asked for a Deter- 
mination as to Whether Intervenors, Who Claimed, by Reason 
of an Attempt by the Insured; to make Them _ Beneficiaries, or 
the Plaintiff as Original Beneficiary, Were Entitled Thereto, 
Its Act Amounted to a Waiver of Any Right to Insist That the 
Insured Did Not Comply With the By-Laws of the Order in 
Making the Change in Beneficiaries. Henderson vs. Modern 
Woodmen OF AMECFICA. (MO) .ccccccccceccccesccncccscccccececsses 1154 
The Rules of a Society Provided That, Where the Beneficiary in the 
Certificate Was Not Alive at the Time of the Member’s Death, 
the Benefit Should Be Paid to His Widow if Living, and if Not, 
to His Children. Held, That His Second Wife Was Entitled to 
the Benefit Under the Certificate. Cooper vs. Order of Rail- 
way Conductors of America et al. (Iowa).........ccceeeseeees 1722 
In Mutual Benefit Association the Contract of Insurance Is Between 
the Association and the Member. The Interest of a Beneficiary 
in a Certificate on the Life of a Member of Such Association Is 
a Mere Expectancy, Which Becomes Vested Only on the Death 
of the Member. Smith vs. Locomotive Engineers’ Mut. Life & 
ACC. TRG. BAR OC Gh CE Da sinwccesnccneves, beeunesnoensncanadd 1808 
Under Section 670 of Kentucky Statutes Insured Had the Power to 
Change the Bene.iciary. Vaughan’s Adm’r vs. Modern Brother- 
BOOK OC AMM Cin nek cannes c. apcicenccséc. 0nbncenctsceceuas 1810 
Amendments of Constitutions May Limit Benefits of Outstanding 
Policies. Order of United Commercial Travelers of America 
Ve. Smith (UW. DB). ncccccccccrse ecsoseceseccecee esccecoscecesas 779 
In an Action on an Insurance Policy, Where the Defense Is That 
Deceased Was Killed by a Third Party in Defending Himself 
Against an Attack by Deceased, and That Defendant Is Not 
Liable Since Deceased’s Death Occurred in Consequence of an 
Attempted Violation of Law. Sovereign Camp of Woodmen of the 
Werte VO. PURGCM Cy} oc cccccccscasceccacccessccessccecesesee 874 
A By-Law of a Mutual Be. fit Society Providing That the Taking 
of His Own Life by a Member Within Five Years After Initia- 
tion, Whether Sane or Insane, Shall Cancel the Member’s Certifi- 
cate, Was Thereafter Amended. Neither the Original Provision 
Nor the Provision as Amended Was Applicable, to Suicide 
After Taking New Certificate. Supreme Council of Royal Ar- 
canum vs. WATE (UW. Bpoccccccccccccaccdccsccsvesesesoose 873 
Casering Against Accidental Death, Recovery for Death of a Member 
ho Drowned While Bathing Cannot Be Defeated on the Theory 
That the Contributing Cause of His Death Was His Voluntary 
Act in Entering the Water. Clark vs. Iowa State Traveling 
Men’s Ass’n (Iowa) .......0eeeeees 
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In Breach of a Provision in the Benefit Certificate, It Was Tusmnatostel 
That the Person Shooting Him AJso Committed an Offense. Held 
That Such Circumstances Did Not Justify Insured in porting 
in Self-Defense, So as to Exempt Him From Violation of Law an 
a Breach of the Certificate. Woodmen of the World vs. Hipp 


( Tex.) 

The Certificate Provided That No Money Thereunder “Should Become 
Due Till All Claims Against Defendant Arising Out of His 
Death Should Be Released. Held That Plaintiff Is Entitled 
to Recover, Without Furnishing Defendant With Release From 
the Personal Representative of Her Deceased Husband, Since, 
Under the Act of Congress Known as the “Employer’s Liability 
Act,” Approved April 22, 1908. Rodell vs. Relief Dept. of 
Chicago B. & Q. R. Co. 1 

A Statute Making Suicide No Defense, Govern Policies Issued While It 
Is . Force. Modern Brotherhood of America vs. Lock et al. 


+1305, 


(Colo. ) 

Statute Meiing Suicide No Defense Cannot Be Waived or Abrogated 
Either by Prior or Contemporaneous Agreement of Parties. 
Modern Brotherhood of America vs. Lock et al. (Col.) 

Where a Railroad Employee Is Killed by a Train When Not on Duty 
or Performing Any Office of His Employment, His Death Is 
Not Directly Traceable to His Employment, Within a Mutual 
Benefit Certificate Exempting the Mutual Benefit Association 
From Liability in Case of the Death of a Member by Accident 
Directly Traceable to Employment in the Occupation of Brake- 
man on a Freight Train. Wolfgram vs. Modern Woodmen of 
Amer. (Mo.) 

Defects in Proofs of Death Are Waived by Failure to Make Seasona- 
ble and Specific Objection Thereto. District Grand Lodge No. 
23, United Order Odd Fellows in America vs. Hill (Ala.)...... 3 

Defendant Denied All Liability, Thereby Waiving Proofs, and Also 
Waiving the Benefit of the Clause Giving Defendant Ninety 
Days to Make Payment. Norman vs. Order of United Commer- 
cial Travelers of America (Mo.). 

A Member of a Fraternal Insurance Order, Who Dies Without Legal 
Dependents, Within the Certificate of Membership, Providing 
for Payment to Legal Dependants, and His Administrator Is 
Entitled to the Fund for Payment of Debts and Distributions 
in Due Course of Administration. Little vs. Colwell (N. C.).. 

A Member of a Mutual Benefit Society, Requesting the Society to 
Change the Beneficiary if Insufficient to Make the Latter His 
Lega! Beneficiary, Was Not Sufficient to Terminate the Rights 
of the Former Beneficiary. Pettus vs. Hendricks et al.—Howard 
vs. Fireman’s Relief Assn. et al. (Va.) 

Where a Member of a Mutual Benefit Society Attempted to Change 
the Beneficiary Certificate by Designating a Person Not Within 
the Class Entitled According to the Association Charter. Pettus 
~ a et al.—Howard vs. Fireman’s Relief Assn. et al. 
( 

In Strict Compliance With the Rules of the Order He Exercised His 
Power of Appointment and Disposition in His Lifetime. That 
2. All That Could Be Demanded ” Him. Katz et al. 

tt (CN. 

Designation of Beneficiary by Will Upheld. | “In Te Milmine (N. Y.). 

The Proceeds Are Deposited in Court by the Society Under a 
pleader, to be Paid to Either Woman, as the Court May De- 
termine, the Proceeds Should Be Awarded to the Widow. Mein- 
hardt vs. Meinhardt (Md.) 

The Subordinate Court of a Benevolent Order, Is Merely the Agent 
of the Grand Court. Tebbins vs. Grand Court of State of New 
York, Foresters of America (N. Y.). 10 

Statute Imposing Damages and Attorney’s Fees on Insurance Companies 
Under Enumerated Conditions, Applies Only to Fire, Life, Health 
and Accident Insurance Companies and Does Not Apply to a 
Fraternal Beneficial Association. Knights of Maccabees vs. 
Anderson (Ark.) ° 1462 

One Entitled to Recover on a Fraternal Benefit Certificate Is Entitled 
to Interest From the Time of the Filing of the Amended Declara- 
tion in Which He Is Substituting as Piaintiff Instead of Another 
Improperly Named as Plaintiff and Not Entitled to Recover. 
Beresh et al. vs. Supreme Lodge Knights of Honor (IIl.) 


ACTIONS FOR BENEFITS. 


Since the Question in Dispute Was One of Law, and Not of Fact, So 
That Reference of the Question to the Committee Could Not Be 
Made Compulsory. Edwards vs. American Patriots (Mo.)...... 1024 

Where the Constitution or By-Laws of the Society Provide That the 
Right of a Member to Benefits Shall Be Ascertained in a Par- 
ticular Mode, That Mode Must Be Pursued Before He Can 
Enforce His Supposed Right in the Courts, Unless by the Ac- 
tion of the Society He Is Prevented From Taking Such Course. 

If Having Taken His Appeal, the Council Had Refused to En- 
tertain or Consider It, That the Claimant Was Prevented From 
Pursuing the Remedies Provided by the Council, ana Was 
Entitled to Maintain His Action in Court. King vs. Wynema 
Council, No. 10, Daughters of Pecahontas, Improved Order of 
Red Men of Delaware (Del.) Socccccevccccsececcccccccchaee 
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The Plaintiff Having Received No Notice of Any Action Taken by 
the Council Upon His Claim Might Discontinue His Suit Here 
and Take His Appeal Notwithstanding the Lapse of Time. King 
vs. Wynema Council, No. 10, Daughters of Pocahontas, ner 
Order of Red Men of Delaware (Del) ces. 

Appellant Having Denied Liability on Account of Non-Membership ot 
the Deceased at the Time of His Death, Waived Any Further 
Proceedings oy Its _ -Laws by the Beneficiary. Knights of 
Columbus (N. Y.)....... eocccecccs eccccccces 3 

Plaintiff Having Presented His Demand in “the Courts’ ‘of. the Order, 
Could Not, After an Adverse Judgment in Such Courts, Pursue 
His Remedy in the State Courts, Where No Fraudulent Con- 
nS Charged or Relied on. Monger vs. New Era Ass’n 
(Mich. 3 

At the Time the Certificate Was Issued There Was No Provision in 
the Constitution or Laws as to the Enforcement of Claims, but 
They Were Afterwards Changed to Require That All Claims 
Must Be Submitted to a Tribunal Established Within the Asso- 
ciation and to Provide That No Suit in Law or Equity Should 
Be Commenced or Maintained by Any Member or Beneficiary 
Against the Association. Held That This Made the Decision 
of the Association Tribunal Conclusive on Claims Submitted to 
It. Monger vs. New Era Ass’n (Mich.).......... 1 

Under Code § 3499 Which Authorizes Suit Against an Insurance Com- 
pany, in Case of Insurance Against Death or Disability, in the 
County of the Domicile of the Insured at- the Time the Loss Oc- 
curred, a Motion for a Change of Venue Was Properly Overruled in 
an Action Upon an Accident Policy, Though the Complaint Did 
Not Allege the Place of Plaintiff's Residence. Romayne vs. 
Hawkeye Commercial Men’s Ass’n (Iowa). -1106 

Where State Grand Lodge of a Fraternal Order Has a “Special *Endow- 
ment Department for the Convenience and Proper Management 
of the Insurance Feature, the Order and Not the Department Is 
Liable. District Grand Lodge No. 23, United Order of Odd 
Fellows in America vs. Hill (Ala.). coccccescccce SOB 

The Plaintiff’s Petition A.ieged That the Association Was a Voluntary, 
Unincorporated Association, Doing Business as a Fraternal Life 
Insurance Association. Such an Association Is — Under 
the Statute in This State. Home Benefit Ass’n, No. 3, - Cole- 
man Co. et al. vs. Wester (Tex.)........eeeeeeees ° 1160 

Complaints Against a Fraternal Order, Sufficiently Stating ‘a * Cause 
of Action. Brotherhood of Locomotive oa & Sega 
vs. Corder (Ind.). ecccsccce 

The Matter of Residence "Had No Bearing on the Right of “Recovery. 

It Related Solely to the Venue. or vs. Hawkeye Com- 
mercial Men’s Ass’n (Iowa). eoece -1106 

The Pleadings of the Parties Presented. the Issues” Whether “the 
Expulsion of the Member Was Wrongful, and rilis Effort to Ap- 
peal Within the Association, and His Death Before Bringing to 
Trial Mandamus to Compel Reinstatement, the Court Had Juris- 
diction to Determine That the Judgment of Expulsion Did Not 
Bar an Action on the Certificate. Wilcox vs. ena Council 
of Royal Arcanum (N. Y.)... 

Defendant Is a Fraternal Order, “and Has ‘an Insurance De- 
partment for the Purpose of Insuring the Lives of Its Members, 
Sufficiently Shows That Defendant Had Capacity to Issue the 
Certificate. Kammer vs. Supreme Lodge K. P. (S. C.).......... 14 

Whether Applicant Did or Did Not Observe Good Faith in Giving the 
Answers in Question, and Whether He Had or Had Not Any Dis- 
ease, Illness or Ailment Material to the Risk Are Not Questions 
of Law, but of Fact for a Jury. Keatley vs. Grand Fraternity 
CHEIGRi is 6 ec ccevseocs 1776-1784 

Whether Insured Had Knowledge of Change in List of Forbidden Oc- 
cupations, a Question for the Jury. —— vs. — of 
Columbus (N. Y.)........ 

In an Action on a Benefit Certificate, Defended on the Ground of For- 
feiture for Nonpayment of Dues at Maturity, Evidence Held 
to Justify a Finding of Payment of Dues at Maturity. Asserin 
vs. Modern Brotherhood of America (WiI8.).......eseeeeeeeeee+ 237 

Where the Defense Is Suicide, the Burden of Proof Is Upon the De- 
fendant. Schrader vs. Modern Brotherhood of America (Neb.) 331 

In an Action on a Fraternal Insurance Contract, Evidence Sufficient 
to Show Waiver of a Requirement of Initiation Within Sixty 
Days After Medical Examination. Brotherhood of Locomotive 
Firemen & Enginemen vs. Corder (Ind.)........... 

Evidence of Suicide Commented Upon and Held Sufficient to “Sustain 
a Verdict in the Plaintiff's Favor. Schrader vs. Modern 
Brotherhood of America (NeD.).....-cscseeesecesseveees 

Evidence in an Action on a Life Policy, Showing an Insurance Interest. 
District Grand Lodge No. 23, United Order of Odd Fellows in 
America vs. Hill (Ala.)........ eccece e 395 

Evidence Must Point Clearly and Unmistakabiy to” ‘the Conclusion of 
Suicide. Modern Woodmen of America vs. Lynch et al. (Tex.) 406 

In an Action on an Insurance Policy Evidence Held Sufficient to Sus- 
tain a mg | by the Jury That the Deceased Did Not Step in 
Front of the Train With Suicidal Intent. —— of Maccabees 
of the World vs. Johnson (Tex.) ....... eccccccccs F 

In an Action on a Benefit Certificate a Defense “That “Recovery Could 
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Not Be Had on the Certificate Because Use of Intoxicating 
Liquor by the Insured Was Affirmative in Its Nature, Burden 
of Proof Was Upon Defendant to Sustain It. Junior Order 
United American Mechanics vs. Ringo (Ky.) .......+. 721 
! Agent Unauthorized Fire Ins. Co. Found Guilty of ‘Transacting Un- 
lawful Business Although Both Insured and the Property Covered 
Were Outside of the State. People of the State of New York 
vs. The Seddon Underwriting Co. (N. Y.)....... cone C00 
In an Action on a Benefit Insurance Certificate, Evidence "Examined; 
and Held Insufficient to Support a Finding by the Jury. Su- 
preme Council of Royal Arcanum vs. Wishart (U. S.)........ 873 
The Mere Fact of Suicide Committed by Insured Is _ Insufficient of 
Itself to Remove a Presumption of Sanity. Where Insured 
Committed Suicide the Burden Is on Plaintiff in an Action on a 


Benefit Certificate. oapeenne Council of “ee caer vs. 
Wishart (U. S.). 





CO Poovecencesene peesseccedesess 873 
Bvident. Sovereign Camp of Woodmen of ‘the “World Vs. " Purdom 

Fo) caccvcereveseerecsevedcrescccccecseseesccecersscscere 874 
Warranty Sufficiently cane With. Brashear Vs. “American ‘Pa: 

CEPOER. CREO.) 6:0 0 0:0.0:0:0 0:0:0.0.5.0.06.0:00006506000050000.506.00.00:60.0.000.00.00 866 


Evidence Held to Sustain a Verdict “Finding ‘That Decedent Was in 
Good Health at Time He Executed a Warranty to That Effect. 
Brashear vs. American Patriots (MO.)........seceecevcesesees 866 

In an Action Upon a Contract of Insurance Entered Into Between 
a Fraternal Order and a Member, Evidence Held Insufficient 
to Show That the Certificate Was Issued Before His Death. 
Supreme Lodge K. P. vs. Graham (Ind.).......eeseseees 868 

In an Action on a Benefit Certificate in Which the Defense of 
Suicide Was Pleaded, Evidence Held Insufficient to Finding 
That Two Assessments Were Paid. Knights of the Modern Macca- 
Dees We. GUIs Ot Ol. (TOR) ccccvcescccescccccescessccecssccs 869 

In an Action on a Benefit Certificate Where the Insurer Set” Up a For- 
feiture, the Burden of Proof Was Upon the Plaintiff. Supreme 
Tribe of Ben Hur vs. Lennert (Ind.).........ccsceseccceccececes 

While the Justice’s Finding of Insanity Might “Have Been “Admissible 
to Prove That the Applicant Was Adjudged Insane at a Par- 
ticular Time, There Was Here No Controversy Over the Fact, 

It Was Correctly Refused. Modern Woodmen of America vs. 
BER CURE.) a ccccccccccen sesscesccess secsecesnccs wcececece 

An Entire Absence in the Evidence of Any Motive Prompting “Him’ to 
Take His Own Life. The Jury Was Entitled to Infer From 
Such Facts That the Injury Was Accidental. Norman vs. Order 
of United Commercial Travelers of America (Mo.)......... -100 

Suicide of the Member Is an Affirmative Defense, and the Burden’ ot 
Establishing It Is on Insurer. Where the Reasonable Prob- 
abilities From the Evidence All Point to Suicide as the Cause 
of Death, as to Leave No Room for Reasonable Controversy on 
the Subject a Jury Should Not Be Permitted to Find to the 
Contrary. Richey vs. Woodmen of the World (Mo.)............ 1156 

The Proposition Presented Is That Testimony Showing a Similar 
Ailment by Large Per Cent of the Female eo of the 
United States, to That Sought to Be Guarded ainst by the 
Defendant in Its Membership, Cannot Be Cons ered for the 
Purpose of Seereene, Any Contract Right. Where Defendant 
Claimed That at the Time the Insured as Reinstated, She Was 
in Good Health, So That the Attempted Reinstatement Was 
Ineffectual, Evidence by the Surviving Husband That Deceased 
Had Been Doing Nearly All of Her Household Work Up to the 
Day She Was ken Sick, Was Admissible. Modern Brother- 
hood of America vs. Chandler (Tex.) ......ceeeeesseceeceseees - 1156 

In an Action on a Benefit Certificate of Life Insurance, Evidence Held 
to Show That There Was a Tender of an Assessment on a Burial 
Certificate to the Proper Officer of a Local Lodge at the Time 
It Was Due. The Jury Returned in Favor of the Plaintiff; the t 
Case on Appeal. The Sole Issue Raised by Appeal Is Whether 
the Testimony Is Sufficient to Warrant the Verdict. Royal 
Circle of Friends of the World vs. Paine (Ark.)........+..+00- 

Evdence Held to Show That the Member Committed Suicide. Richey 
vse. Woodmen of the World (MO.) .....cceescecescesecceeesecene 

The Burden Was on Plaintiff to Show That the Member's ‘Death Re- 
sulted From a Cause Within the Terms of the Insurance. Clark * 
vs. Iowa State Traveling Men’s Asa’n (IoW@).......ceeseessceee 

Where a Member of a Fraternal Benefit Society Disappeared and His 
Dues Were Paid for a Time, the Beneficiary Suing on the Cer- 
tificate After the Expiration of Seven Years From the Disappear- 
ance Must Show That the Member Died During the Time That 
the Dues Were — Johnson vs. Sovereign ee Woodmen of 
the World (Mo.)....... eccvcccccccckaee 

Held Sufficient to Show “That Insured “Was ‘Kined" While Making an 
Assault in Violation of a Penal Statute. Woodmen of the World 
TE, TE CHORD. ocnccawecccses ereserteceses, $02ve0esbesevececes 

On an Accident Certificate, Evidence Held to Sustain a Finding That 
the Member Was Drowned, Entitling His Beneficiary to Re- 
cover. Clark vs. Iowa State Traveling Men’s Ass’n (Iowa)....1286 


Held to Justify a Finding That the Member Died While His Dues Were 
Paid After His Disappearance, and sefore the Expiration of 
Seven Years After His Disappearance, Authorized a Recovery. 
Johnson vs. Sovereign Camp ‘oodmen of the World (Mo...) 1297 

That Deceased Had Told Him of His Prior Complaints and Ailments, 
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{ but That the Physician Said It Was Not Necessary That It 
Would Be All Put Down, and Himself Omitted Part of It, Was 
Admissible to Establish an Estoppel Against Defendant to Claim 
a Breach of Warranty as to Full and Complete Answers. Floyd 
vs. Modern Woodmen of America (MO.).......e2eceeeeeeees ++ 1486 

The Fact That the Receipt for the Payment of the Monthly Assess- 
ment Was Dated May 3lst, 1910, Was Evidence From Which 
the Jury Were Warranted in Finding That the Assessment 
Was Actually Paid at That Time, and Therefore Prior to In- 
sured’s Death. re Camp becaraiesyspe of the World vs. 
BEOTE CAFR Jaccccccee cocvesecess seesessseeses cnsccenecsssees 1426 

Evidence Held to Show a * Delivery of the Policy, ‘After the Death’ of 
the Insured, by the Secretary of the Local Lodge to the En- 
dowment Secretary of the Order. District Grand Lodge of 
Alabama vs. Jones (Ala.) .......seeeeees evcccccccccccocecoscheee 

A Mutual Benefit Association Seeking “to Defeat a Recovery on 
a Certificate on the Ground That Insured Died by Accident, Di- 
rectly Traceable to Employment in a Prohibited Occupation, Has 


the Burden of Establishing the Defense, Where the Facts Mak- 
ing Out a Prima Facie Case For Plaintiff Are some on. Wolf- 
gram vs. Modern Woodmen of Amer. (Mo.)........ socccchSl4 
(6) In an Action on an Insurance Policy, Where the’ Defense Is That 
Deceased’s Death Occurred in Consequence of a Violation of 
Law by Him, the Court Saould Instruct as to What Constitutes 
a Violation of the Law. eee Camp of Woodmen of the 
World vs. Purdom (Ky.)...... eeeee ° 874 
“The Insurer May Waive — Forfeiture “Resviting From ‘the’ Failure 
to Give Notice.” Brashear vs. American Patriots (Mo.)........ 866 
In an Action on an Insurance Policy, Where Defendant Claimed That 
Deceased Was Killed by a Third Person in Defending Himself 
Against an Attack by Deceased, Since Deceased’s Death Occurred 
in Consequence of an Attempted Violation of the Laws of the 
State, Evidence Held Insufficient to Justify Submitting the Ques- 
¢ tion of Whether the Third Person Was the Aggressor. Sov- 
ereign Camp of Woodmen of the World vs. Purdom (Ky.).. 874 
In an Action on a Benefit Certificate Providing That There Should Be 
No Liability if Death Resulted Directly or Indirectly From the 
Use of Intoxicating Liquor. Evidence Warrants Submission to 
the Jury. Collver vs. Modern Woodmen of America (lIowa).. 876 e 
If Evidence Shows That Plaintiff After Signing the Application 
Herein, Sepeet in the Occupation of Railroad Locomotive 
Fireman, ithout Having Complied With the Defendant’s By- 
Laws, the Defendant Herein Would Be Totally Exempted From 
Any and All Liability to Such Member, on Account of the 
Death of Such Member Directly Traceable to Such Hazardous 
— Quick et “ vs. Modern bemrournes of America, ween 
Statute Provides That When a : ‘Special ‘Finding of Fact Is Inconsistent 
With the General Verdict, the Former Shall Control the Latter. 
Crosse vs. Supreme Lodge Knights & Ladies of Honor (Ill.)....1038 
Evidence, Held to Recuire Submission to the Jury of the Question 
Whether the Certificate Was Delivered to and accepted by In- 
Sured Prior to His Death So as to Become a Complete Contract. 
Sovereign Camp Woodmen of the World vs. Hall (Ark.)......1425 
Held That the Question Whether the Insured Was Intoxicated at the 
Time of His Death Was, on the Evidence Presented, an Issue 
of Fact, and Properly Submitted to the Jury. Hegna vs. Modern 
Brotherhood of America (MinN.)........ csecececcecccucecccees 1463 
Whether a Member of a Mutual Benefit. ‘Association ‘Diea by Accident 
While in a Prohibited Employment Held, Under the Evidence, 
for the Jury. Wolfgram vs. Modern Woodmen of Amer. (Mo.)..1814 
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“1n looking for an attorney, 
always find one who takes the 
Insurance Law Journal, as he 
is sure to be the man who is 
really~ interested in Insurance 
Law and is keeping up with 
the decisions.” 


Instructions given to a special agent by 
Mr. William Warren, Sr., former Res. Sec’y~ 
L. & L. & G. Insurance Company, Chicago. 
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Muskogee, Commercial National Bank, Muskogee, National Reserve Bank, 
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Fidelity & Deposit Company of Maryland, Baltimore, Md. 
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VINCENT, BOSS & BARNEFIELD 
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Secretary of State, Insurance Commissioner, National Exchange Bank. 
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Spartanburg, S. C. 
JAMES Cc OTTS 
PRACTICE IN STATE AND FEDERAL COURTS 


Refer to Hon. Fitz Hugh McMaster, Insurance Commissioner 
of South Carolina 


LAW OFFICES OF 
W. B. Miller Burkett Miller 
George H. West W. B. M ‘ 2 L E. FR Charles W. Lusk 
SUITE 1210 JAMES BUILDING 
CHATTANOOGA, TENNESSEE 


All branches of Insurance law, trial 
and corporation practice 


References: Mutual Life Insurance Co., New York; Continental Casualty Co., 
“hicago;: Employers Liability Assurance Corporation, Limited, of London, Boston 
office; Fidelity & Deposit Co. of Maryland, Baltimore; Connecticut Fire Ins. 
Co., Chicago office; Continental Insurance Co., New York; Niagara .Fire In- 
surance Co., New York. 


G. DRUMMOND HUNT 
ATTORNEY AND COUNSELLOR AT LAW 
722-723 Slaughter Building 
Dallas, Texas 


CAREFUL ATTENTION GIVEN TO INSURANCE MATTERS 


Reference: 
The Fidelity and Casualty Company of New York 


T. C. RichMonpD me SWANSEN 
R. W. JACKMAN S. H. Stuart 


RICHMOND, JACKMAN & SWANSEN 


INSURANCE, CORPORATION AND COMMERCIAL LAW 
MENDOTA BLOCK, MADISON, WISs. 


Attorneys for New York Life Insurance Co., American Surety Co., 
Chicago & Northwestern Railway Co., “Soo” Railway Co., Capitol City 
Bank, German-American Bank, Merchants & Savings Bank. 

References: Wisconsin National Bank, Milwaukee; Merchants Loan 
& Trust Co., Chicago; any Bank or Trust Company in Madison. Other 
references on request. 
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Bloodgood, Kemper ¢& Bloodgood 


Francis Bloodgood Jackson B. Kemper 
Francis Bloodgood, Jr. Wheeler P. Bloodgood 


Albert K. Stebbins John A. Wallis August C. Moeller 


307-15 Mitchell Building 
MILWAUKEE, WISCONSIN 
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NEW YORK: Metropolitan Life Ins. Co.; United States Casualty Co. CHICAGO: Har- 
ris Trust & Savings Bank; London Guaranty and Accident Co.; Corn Exchange National 
Bank. BALTIMORE: United States Fidelity & Guaranty Co. BOSTON: Columbian 
National Life Ins. Co. 





